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Hearing commenced at 10.20 am

HOBDAY, MR ANDREW , examined:

BUTTON, MR JOHN, examined:

YOUNG, MR JOHN

Deputy State Solicitor, State Solicitor's Office,
Level 14, 141 St Georges Terrace,

Perth 6000, examined:

The CHAIRMAN : Good morning. As the chairman of the committeaged to read a short
statement before we proceed. On behalf of the dtsen| welcome you to the meeting. Thank
you for attending to assist the committee withntguiry.

Mr Hobday: Excuse me, sir. Could you speak up, pleaskaasdeatf.

The CHAIRMAN : There are a few formalities that | need to glyickddress before our
discussions commence. To begin with, please #tateapacity in which you appear before the
committee.

Mr Hobday: | address the committee in the capacity of izerit concerned about the future rights
of the people of Western Australia.

Mr Button : Like Andrew, | appear as a concerned citizefanas justice goes in this state.

The CHAIRMAN : You would have signed a document entitled “Infation for Witness”. Have
you read and understood that document?

Mr Button : Yes, | have.
Mr Hobday: Yes.

The CHAIRMAN : Thank you. Today’s discussions are public. yrhee being reported by
Hansard and a copy of the transcript will be predido you. Please note that until such time as the
transcript of your public evidence is finalisede ttianscript should not be made public. | advise
you that a premature publication of the transapipinaccurate disclosure of public evidence may
constitute a contempt of Parliament and may meah thaterial published or disclosed is not
subject to parliamentary privilege. If you wishrtake a confidential statement, you can ask the
committee to consider taking your statement ingigv If the committee agrees, the public will be
asked to leave the room before we continue.

Would you like to make an opening statement todbmmmittee in addition to, and not repeating,
your submission? Is there any addition you woikid o make to the committee?

Mr Hobday: Our intention was to give some additional supdor the submission you have
received. As an introduction, | would like the aaittee to know that neither of us feel that that we
would personally benefit from the submission. @utivation is that this is an opportunity to have
the Limitation Act corrected to benefit the peoplieWestern Australia to ensure more regular
justice is achieved. We want to utilise this oppoity to do so - without personal benefit.

Mr Button : My intent is basically to support Andrew in tis&nse.

The CHAIRMAN : | have a few questions about your submissioirstlfz, the committee notes
your concerns for sufferers of latent diseases diselases that progress gradually. You seem to
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approve of clause 55 of the Limitation Bill, whishessentially a repeat of the amendment made for
asbestos-related diseases in the amending legrskaitil983. Is that correct?

Mr Hobday: No. | would not say so. Our submission has tman thrusts really. One concerns
the recommendation from the government: the govenminwvas basically saying that it does not
trust the judiciary to have discretionary powels.the government’'s recommendation to the Law
Reform Commission submission in 1997, the governrsai that it did not believe that a broad
discretionary process should be allowed due tartbeeased costs of insurance premiums and the
uncertainty involved. | think that the statemdrd government made has been proved to be quite
baseless. | do not know how the government goyyawth making that statement because it is not
based on anything. For instance, of the ninedigi®ns presented in the discussion paper, which
are all the Australian states, New Zealand andUthieed Kingdom, seven allow full judiciary scope
to have extensions of time. In other words, anpifhimay approach the court with the full
information, and the judge has the power to malleasion on the information available. If seven
of nine jurisdictions are able to operate like thiatfail to see how the Western Australian
government believes it is going to be very différerre, and somehow we will not be able to
contain the alleged increases in costs and thingleges will happen. There is no basis to this
claim at all. In removing judicial discretion, thgeople of Western Australian have had
improvements to the current system only by verylsaegrees. It is not so much with latent
diseases. My concern is not about latent disedglgsmain concern is the process in which people
find themselves experiencing delays. Often itheotigh no fault of their own. People have
exercised due diligence early in the process néds. My experience - | have fully documented
experience in this area - is that quite often stateernment agencies will lie to people and give
them misinformation, and, basically, stop the atrieformation coming to light. If somebody has
experienced a delay, they need to be able to apipritee court for an extension of time if their
limitation has passed to explain the matter fullshe judge or the court should be allowed to take
all that information into account and make a decishased on that information, as opposed to the
defined criteria, which is the new proposal. Savekamples are presented in my submission. The
asbestos story is well known.

The situation with the Department of Health is waliblished in the booBlue Murder. The
Department of Health had full air quality readirs®wing that the air quality in the area concerned
was 7 000 times over the safety limit. The deparniallowed people to continue working. There
were concerned voices in the health departmeiiedire saying an epidemic was coming. People
were allowed to be put at risk. That continuedelieve that Western Australia is now the world
capital for mesothelioma. All these things wereidable, yet nothing happened.

[10.30 am]

We also had the case of the APB workers in the I¢naly. Once again, this was not a case of
latent illness. These men complained of bad prestand questioned the source of the chemical
they were supplied with during the early 1980s.eytill have not got justice for their ilinesses.
About 50 people have died as a result of that wankl more people are dying every year. In these
cases it is not about latent ilinesses. In my chems severely lead poisoned. | presented to the
health department of Western Australia seeking.hélgvas shaking, | had memory loss and my
weight went down to 52 kilograms. | expressed thmglieved that the problem was a result of lead
exposure. At the time, the health department mogdt my blood and the blood of other workers,
and | was told that | had nothing to worry abowtor 15 years | suffered severe ilinesses, but
because | had word from the health department experts - | believed that my health problems
had nothing to do with lead because the expertddiddne that there was nothing to worry about.
In 1996 a front-page story in tiginday Times discussed the health department covering up the
public lead testing during the 1980s. As a resthat story, | was able to check my history and |
found that | was indeed severely lead poisonedhavie been fighting the state government ever
since that time, trying to get justice. | canntdim damages from the state government for
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negligence because of the Limitation Act. Thereaisdispute about when | found out -
discoverability. It is the same with the other iers. | was told that there was nothing wrong with
me; yet | complained in 1981. When does the tiegirb- in 1981 or when | found out in 19967 If

| were in another jurisdiction that allowed judicsgope for an extension of time, | would be able t
approach the court for an extension of time awdotild be granted if | gave all the evidence. ltis
the same with the APB workers. They have plentyeobrds to show that they complained and
guestioned the use of the chemical supplied to thetihe time. In the meantime, in the case of the
APB workers the government has said that it israsponsible; yet, because of the Limitation Act,
those workers cannot go through due legal proaepsave it. On the one hand, the government is
saying that it is not responsible, but, on the ottand, it will not allow legal process to disprate
responsibility. It is a complete removal of justic We do not have in place a mechanism for a
judge or court to be aware of the full details. eTproposal for the act does not allow for that
judicial discretion; it allows it only within setiteria. If the criteria are met, an extensiortiofe
may be granted. There are too many cases in wbecple will not fit the criteria, because
misinformation has been generated and there haae dx@ncerted efforts to cover up the true facts.
In a court process, these things would come ta.lighhere is no opportunity for that under the
current proposal.

| have been trying for more than seven years tdhgetrue facts to come to light with the Attorney
General. | have a stack of correspondence prawagthe Crown Solicitor’'s Office has generated
misinformation to the Attorney General, which hasakened my case. Sometimes it has been a
fabrication, sometimes it has not been true, amtesones very pertinent information has been left
out in advising the Attorney General. After seyears | have got nowhere; yet there is a clear act
of negligence. | contracted a disease and | wasoto that | had the disease. | even complained
about the disease. | exercised due diligencanmhat do anything. | have lost my earning capacity

| have several health problems. | have spent riae $50 000 on my health, and those costs are
ongoing. | have never been able to sue anybodhe state government is still practising the cover-
up mentality that caused the problem.

In answer to your question about whether it is d@enaf only latent diseases as referred to in the
asbestos-related diseases act - no, it is nas.altase of having full scope for judicial diswetfor

an extension of time. As | have said, the goventregecommendation that it will cause extra cost
for Western Australia is completely baseless. ditders on a fraudulent argument. There is no
evidence to support it whatsoever. It seems teesenly one purpose; that is, to deprive the people
of Western Australia of a true opportunity for jastin particular circumstances. The proposed
legislation will not allow truth and information ttome to light. In all the cases | have put fovar
in my submission, the government would have theplgebelieve that all these people decided to
poison themselves or that they have just had bekl. IuUNone of the three cases - that is, the
exposure to asbestos and lead and to excessivendewels by APB workers - has been an
accident. Criminal acts have taken place in @séhcases. In the legislation as it now stands the
Is an item to cover fraudulent and unlawful actg] people can get an extension of time. Scores of
people are dead as a result of the APB case arfuhlpiso thousands are dead as a result of
Wittenoom; yet there has not been one single ctioniof the people who allowed this to happen
and who, in fact, took very active roles in encgimg the poisoning of these people. How can
somebody apply to the court on the grounds of dawfnl act when the government refuses to
pursue criminal convictions of the people and agenthat have caused these deaths? | have tried
to pursue this by due process through the pubbtitosénvestigation unit. | am still waiting for a
response to my last one application. | have prdkiatithe Criminal Code has been broken several
times over; yet there has been a complete refysahpbody to take action to pursue these breaches
of the Criminal Code. The proposal that | can @etextension of time due to a criminal act is
useless. | do not know whether the police areatiotved to do their investigations or whether the
money is not available to them. | would like tooln why we have all these dead bodies
everywhere and not a single conviction. It jusesimot ring true. None of these things was an
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accident. None of these things was bad luck. IBesere killed or injured due to criminal acts, but
there have been no convictions. If we went tocihiert and proved that a criminal act took place, a
court could exercise its discretion and apply arem®sion of time if it saw genuine reasons for the
delay. 1 think that gets to the core of my subiniss There are too many opportunities for people
to be deprived of justice without having the righbtapply to the court for a judge to exercise his
discretion on an extension of time. If it workssaven out of the nine jurisdictions that have
presented, as | said, there is no argument. Ofwiioejurisdictions that have acts similar to the
Western Australian proposal, | also point out thath those jurisdictions - Tasmania and New
Zealand - are very undynamic economies. In otledsg; quite often they have to use subsidies to
attract businesses. There is no case at all fongdhat discretionary scope for extension of time
causes excess costs. It is just not true. | woeddly like to know how whoever wrote that got
away with it, and what basis it has. In closureplld like to say that it is certainly not in West
Australia’s public interest to squander the oppatjuto change the Limitations Act and not allow
Western Australian citizens to have the full rigtadinding justice, especially in cases of persona
injuries, where people have lost income and suffegersonal damage. Too much of this has
happened and people have no right to seek justice.

[10.40 am]

The CHAIRMAN : Can | take you to another aspect of your subdoniseow? You indicate in
your submission your concern about potential dedatsl who prevent potential plaintiffs from
accessing information about their health, and didats who hide or destroy evidence in order to
prevent actions being commenced against them. sdggest that, in some cases, allowing courts to
extend limitation periods on the basis of theiuftaor improper conduct would be useless against
that activity because it is too difficult to prové#.that is what you are saying, are you in a posi

to explain to the committee how you think the bilight to be amended or improved to overcome
that difficulty?

Mr Hobday: Contrary to what you are saying, | am saying th& not difficult to prove. | am
saying that it is very easy to prove that frauduleonduct or generation of misinformation has
taken place. Itis very easy to prove this. hsbody presented these to a judge in court, hedvoul
agree. What is difficult is to get a convictiomhat is where the difficulty lies, and thereforeder

the proposed act, we are saying that people caangextension of time if they are subject to an act
of crime. | am saying that is fine, but nobody reseems to get convicted around here when they
cause all these delays. Therefore, that is toecdlif; however, in presenting my case from that
position, | would certainly be able to present duoeutation, and other people in similar
circumstances could show that misinformation igaienerated, perhaps for the sole purpose of
allowing time to run out. | think we saw this ihet days prior to the asbestos-related diseases
legislation. That was the very purpose of Larnaliam’s private member’s bill, because there was
excessive delay, in which claimants, and theretbedr claims, died. It is only the passage very
recently of the private member’'s bill introduced bsrry Graham that allowed the claims to
continue. But, yes, you could apply to the comd ahow that the delay had been caused through
no fault of your own, through concerted effortstbg powers that be, whether that be the defendant
or a state government agency. If they have deltbbr delayed, or even unnecessarily delayed - it
need not be deliberate - but caused time to run out

The CHAIRMAN : Are you familiar with clause 37 of the bill?
Mr Hobday: | have read the bill, but | am not familiar witmat point.

The CHAIRMAN : The bill is there in front of you, if you ward take the opportunity to quickly
look at it. Clause 37 is on page 20.

Mr Hobday: That is just a case of -
The CHAIRMAN : - fraud or misconduct.
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Mr Hobday: | just go back to what | say. It is too difficwo get a conviction, or to prove that

there has been criminal conduct, because you caaydtiook, there has been criminal conduct” if
there is no conviction, but you can go to a coumti #how that people have been producing
misinformation. You can produce documents to shibat, otherwise you would not have an
argument at all.

The CHAIRMAN : You may feel as though you have already answiisdbut | probably should
try to get a specific and clear answer on this fpolrthink you have broached this subject already.
Do you agree that there should be any point at kvligerson will no longer be vulnerable to
having any legal proceedings instituted againsnthds there any cut-off point that you would find
acceptable?

Mr Hobday : | understand what you are asking. The Limita#at exists for a purpose, and there
is a very good purpose for us to have a Limitatkah. In most other jurisdictions you can ask for
an extension of time if you can show that you hgeed cause to keep the brief. That seems to
work in other jurisdictions. There is a provisbhave looked at the other state acts - that bigica
says that, if the delay has caused undue hardshipé defendant due to the extension of time, that
is a reason to bar that extension of time. | doreally see this as a problem. | think it is gtemt

of the benefit that we have from full discretion@gwers of the court that that consideration can be
made at the time. That you can ask for an extar@idime after demonstrating good reasons for it
seems to work very adequately in seven out of juriedictions. Within that discretionary power
that the judge has, he can also take into accobat ¥ a reasonable time limit. | think in New
South Wales it is 15 years, but they have no titopped, for instance, on dust conditions. | do not
have an opinion one way or the other on those sbdtops, but | do believe that would be
adequately catered for within a discretionary rolehe judge when an application comes to the
court to ask for an extension of time. Obviousdlgomebody comes 35 years later with something,
a judge will look at the time that has passed, thiatl person would have to have a pretty damned
good excuse to say why he had not come up befatdithe.

The short answer, is no, | do not have a particdkwpoint, but | believe that that issue appears t
have been adequately addressed in seven out afrtbgurisdictions that allow for an extension of
time.

The CHAIRMAN : Through judicial discretion?

Mr Hobday: Yes. Because my submission has not really homeah that, | have not given it a
great deal of consideration. | understand yourstjoe, and | can just say that | support the
objectives of the Limitation Bill.

[10.50 am]

Hon GIZ WATSON: My reading of the relevant clause, clause 3%h& an extension can be
granted, but for only three years. | am assumiag you are saying that the extension should be
discretionary. There are two aspects of it, frohmtv hear you say. First, the test of what has
delayed the case should be more flexible. Secondly are saying that if someone can prove that
the action was improper or fraudulent, he couldjtzted up to three years’ extension, but it would
not be open-ended.

Mr Hobday: | do not have an issue. The proposal is saiongssen the extension for personal
injury, for instance, under the Limitation Act frosix years to three years. It then allows a three-
year extension once you apply. | do not have alpm with any of that. If you apply to a court
and you get an extension of time, it allows yowéhyears to start your action, and that is findo |
not have a problem with that. Where the probless Is with the criteria the proposal sets out for
those three additional years to be granted. Thathere we must have that discretionary power.
To set it in stone means that there are so mangrapypties for people to come undone and not be
able to seek justice. That is my concern. | dohawe an issue with shortening the period from six
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years to three years, because you have to havetioms, but | do have an issue with how the
opportunity to get the extension of time is presdntlif it is three years or 12 months or a sixryea
extension, | do not really see that as a problem.

The CHAIRMAN : 1 do not have any further questions. If there @any other concerns or issues
that you want to raise with us, | am happy to Hean you.

Mr Hobday: There is one last thing. In the recommendatadrtie law reforms discussion paper,
the WA government is basically stating that it does have faith in the judiciary. It says thats
many words. | find that an extremely serious akldor the government to have, and I find it
totally unacceptable that the government does awet ffaith in the judiciary. It is unbelievable tha
it is written there.

The CHAIRMAN : Mr Button, is there anything you want to add?

Mr Button : | would like to say that what Andrew has beeyirsg applies right across the board.
My particular area is to look at how it appliesthose in the criminal justice system. | am finding
now that just recently with the advance in forersieence, a lot of innocent people are being
released from long-term prison. We must understhatlinnocent people are being put in prison.
It was not of their own doing but because of somminal action on the part of the authorities
somewhere along the line; yet, they have no wagoafg back to that. | believe that the six-year
limitation still applies. Because the cause ofrtimprisonment was known right back in the early
days, that six years has run out; it does not &tamt the time they are released or the time they a
exonerated. A person now has no chance of beingouesed or seeing justice done, because of
that time limitation. | am finding more and mohat while there is a strict limitation on time, the
are those who will find it beneficial to use thawmé up, so that once the time has passed it will be
impossible to start any action.

As Andrew said, | fully believe that we must havattdiscretionary power in the courts and we
must have faith in our judiciary. If we have ndthian our courts, | think it is the end of justite
WA. If the government has no faith in the courtshould be looking at why it has not, and not
just taking power away from the courts and sayhmg it, and not the courts, will decide what is
right. We need to leave it up to a human being wéw look into matters and who has emotion,
rather than legislation. Even though everybodyhhigant to go against it, if the legislation is
written, they must abide by it and we are stuckheré are many areas other than Andrew’s
examples and asbestos-related diseases; it gétesadgss the board. Our main point is that once
you take the authority out of the courts to decmwet is right or wrong and pass it over to the
government to enshrine it in legislation, we wilsé right across the board. If that is alterembk|

at what the Law Reform Commission said on thatd i&rve can solve that problem, | think every
other problem will be solved. Every other probleimges on the fact that we need somebody there
to look at what is happening and to make a deciside must have faith in the judiciary system to
do that.

The CHAIRMAN : Thank you.
Hearing concluded at 10.56 am



