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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

SHIRE OF DARDANUP STANDING ORDERS LOCAL LAW 2009 

1 INTRODUCTION 

1.1 The instrument of subsidiary legislation which is the subject of this report, the Shire of 
Dardanup Standing Orders Local Law 2009 (the Local Law), falls within the 
definition of “instrument” in the Terms of Reference of the Joint Standing Committee 
on Delegated Legislation (the Committee).  The Local Law was published in the 
Western Australian Government Gazette (the Gazette) on 22 March 2010 and stood 
referred to the Committee on gazettal.  It came into operation 14 days after publication 
in the Gazette. 

1.2 The Committee raised concerns with the Shire of Dardanup (the Shire) in relation to 
three clauses in the Local Law.  Whilst the Committee’s concerns with respect to 
clause 4.7 were resolved, the Shire did not provide the undertakings sought in relation 
to clauses 7.12(3) or 8.4. 

1.3 The Committee is of the view that clauses 7.12(3) and 8.4 of the Local Law are not 
authorised or contemplated by the Local Government Act 1995 (the Act).  As such, 
both clauses offend the Committee’s Terms of Reference 3.6(a) which states: 

In its consideration of an instrument, the Committee is to inquire 

whether the instrument… 

(a) is authorized or contemplated by the empowering enactment; 

1.4 In its Report Number 38 Issues of Concern Raised by the Committee between 1 May 
2009 and 31 December 2009 with respect to Local Laws, the Committee noted that it 
had considered a number of standing orders local laws during the reporting period 
which were problematic.  The Committee observed that several of the local laws 
contained clauses with wording identical to clauses 7.12(3) and 8.4 of this Local 
Law.1   

1.5 In those cases, the Committee sought and received undertakings identical to those 
sought from the Shire. 

                                                      
1  Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report No. 

38, Issues of Concern Raised by the Committee between 1 May 2009 and 31 December 2009 with respect 
to Local Laws, April 2010, pp12-13. 
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1.6 The Committee’s position in relation to these clauses remains the same as that 
published in its Report Number 38. 

2 COMMITTEE SCRUTINY 

2.1 The Committee first scrutinised this Local Law at its meeting on 17 May 2010.  The 
Committee sought further information from the Shire in relation to clause 4.7 and 
undertakings in relation to clauses 7.12(3) and 8.4.  The Committee resolved to move 
a notice of motion of disallowance of the Local Law in the Legislative Council for the 
purposes of preserving its position under the Legislative Council Standing Orders, 
while giving the Local Law further consideration.  The Shire was advised of that 
resolution by letter dated 18 May 2010 which is reproduced at Appendix 1. 

2.2 A series of correspondence between the Committee and the Shire ensued.  The 
Committee’s concerns with respect to clause 4.7 were resolved, however the Shire did 
not provide the undertakings sought in relation to clauses 7.12(3) or 8.4.  In its final 
letter to the Shire dated 29 June 2010, the Committee advised that it had resolved to 
proceed with its recommendation to Parliament that the Local Law be disallowed. 

2.3 The series of correspondence items is reproduced at Appendices 2-5. 

3 CLAUSE 7.12(3) 

3.1 Clause 7.12(3) of the Local Law states: 

Where the Presiding Member considers that a question asked is not 
succinct and to the point, but is prefaced by comment or other 
information, the Presiding Member may rule that the member has 
spoken on the matter and, in that event, the member must not speak 
again on the matter. 

3.2 The Committee’s view is that this clause may be used to deny elected members the 
opportunity to fully participate in Council meetings.  This is contrary to section 
2.10(d) of the Act, which expressly states that a councillor: 

(d) participates in the local government’s decision-making processes 
at council and committee meetings; 

3.3 In the Committee’s view, clause 7.12(3) also confers on the presiding person an 
unnecessary and subjective power to deem when members’ questions are not “succinct 
and to the point”.  The consequence of this is that they may be deemed to have spoken 
on the matter and not permitted to speak again on the matter. 

3.4 The clause also appeared to the Committee to be limiting the right of freedom of 
political communication implied in the Commonwealth Constitution. 
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3.5 The Committee has considered this clause in previous standing order local laws it has 
scrutinised, and on those occasions it sought and received undertakings to repeal the 
clause due to it not being authorised or contemplated by the Act.  The Committee 
sought an undertaking from the Shire to repeal clause 7.12(3). 

3.6 The Shire refused to provide the undertaking sought. 

4 CLAUSE 8.4 

4.1 Clause 8.4 of the Local Law states: 

If a member – 

(a) persists in any conduct that the Presiding Member had ruled 
is out of order; or 

(b) fails or refuses to comply with a direction from the Presiding 
Member, 

the Presiding Member may direct the member to refrain from taking 
any further part in that meeting, other than by voting, and the member 
must comply with that direction. 

4.2 The Committee sought an undertaking from the Shire that it would repeal clause 8.4 
or amend it by deleting the words “that meeting” after the words “part in” and insert 
the words “the debate of the item”. 

4.3 In the Committee’s opinion, this clause as it is currently drafted may effectively 
silence elected members by denying them the opportunity to fully participate in 
Council meetings.  It also confers on the presiding member a subjective power to 
deem when members’ conduct warrants them to be directed to refrain from taking any 
further part in the meeting. 

4.4 There is no power in either the Act or the Local Government (Administration) 
Regulations 1996 for presiding persons to direct members to refrain from taking part 
in any part of meetings.  Indeed, as set out at paragraph 3.2 above, section 2.10 of the 
Act expressly states that the role of a councillor is to participate in the local 
government decision making processes at council and committee meetings.  As such, 
the Committee was of the view that this clause is inconsistent with section 2.10 of the 
Act. 

4.5 The Committee further considered that clause 8.4 is inconsistent with section 3.1 of 
the Act which provides that the general function of a local government is to provide 
for the good government of persons in the district.  The clause as it is currently drafted 
undermines the fundamental principles of democratic local government.   
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4.6 The Committee has considered similar clauses in the standing orders local laws of 
several other local governments for which it sought and received undertakings that the 
clause be repealed or amended.   

4.7 The Committee sought an undertaking from the Shire as outlined at paragraph 4.2 
above. 

4.8 The Shire refused to provide the undertaking sought. 

5 STATUTORY PROVISIONS 

5.1 The Shire advised the Committee that in making the Local Law it relied on the general 
powers provision in subdivisions 1 and 2 of Division 2 of Part 3 of the Act. 

5.2 The legislative functions of local governments are found in Part 3, Division 2 of the 
Act.  Section 3.5(1) of the Act states: 

3.5. Legislative power of local governments 

(1) A local government may make local laws under this Act 

prescribing all matters that are required or permitted to be 

prescribed by a local law, or are necessary or convenient to be so 

prescribed, for it to perform any of its functions under this Act. 

5.3 Section 3.1 provides for the general function of the Act and states: 

3.1. General function 

(1) The general function of a local government is to provide for the 

good government of persons in its district. 

(2) The scope of the general function of a local government is to be 

construed in the context of its other functions under this Act or any 

other written law and any constraints imposed by this Act or any 

other written law on the performance of its functions. 

(3) A liberal approach is to be taken to the construction of the scope 

of the general function of a local government. 
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5.4 As can be seen above, the scope of the general function found in section 3.1(1) of the 
Act is a broad one and section 3.1(3) requires that its scope be interpreted liberally.  
However, it is limited under the Act by section 3.1(2). 

5.5 The Committee observed that the general function in section 3.1 of the Act would not 
authorise the making of local laws that conflicted with existing provisions in the Act.  
As noted above, section 2.10 of the Act expressly states that the role of a councillor is 
to participate in the local government decision making processes at council and 
committee meetings.  It was the Committee’s view that clauses 7.12(3) and 8.4 are 
inconsistent with sections 2.10 and 3.1 of the Act as they undermine the fundamental 
principles of democratic local government.   

6 CITY OF PERTH STANDING ORDERS LOCAL LAW 

6.1 The Shire raised with the Committee the fact that the City of Perth Standing Orders 
Local Law 2009 (City of Perth Local Law) contains clauses identical to the two 
problematic clauses in this Local Law. 

6.2 The Committee notes the Shire’s reference to the existence of the problematic clauses 
in the City of Perth Local Law.  The Committee has however, in the interim, 
published its position2 and the existence of the City of Perth Local Law does not alter 
the Committee’s views in relation to clauses 7.12(3) and 8.4 of this Local Law.   

7 THE COMMITTEE’S CONCLUSIONS 

Term of Reference 3.6(a) 

7.1 The Committee concluded that the effect of clause 7.12(3) is to potentially deny the 
capacity of elected members to participate fully in Council meetings.  This is contrary 
to section 2.10 of the Act.   

7.2 The Committee also concluded that clause 8.4 was inconsistent with section 2.10 of 
the Act.  This clause may operate to silence elected members by denying them the 
opportunity to fully participate in Council meetings.  It also confers on the presiding 
member a subjective power to deem when members’ conduct warrants them to be 
directed to refrain from taking any further part in the meeting.  This outcome is 
inconsistent with section 3.1 of the Act. 

7.3 The Committee concluded that clauses 7.12(3) and 8.4 offend its Term of Reference 
3.6(a) on the basis that the Act does not authorise or contemplate the making of a local 
law containing provisions which are inconsistent with the Act. 

                                                      
2  Ibid. 
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Recommendation 1:  The Committee recommends that the Shire of Dardanup Standing 
Orders Local Law 2009 be disallowed. 

 

 

Mr Joe Francis MLA  
Chairman 

12 August 2010 
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