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EXECUTIVE SUMMARY

The Child Support (Adoption of Laws) Amendment Bill 2001 (Bill) was referred to
the Standing Committee on Legislation on November 14 2001, under Standing Order
230A of the Legidative Council.

By virtue of the Child Support (Adoption of Laws) Act 1990, Western Austraia
adopted relevant Commonwealth child support legislation in the form that legidation
stood at the time of adoption. Any subsequent amendments to the Commonwealth
child support legislation require afurther legidative act of adoption.

The Bill amends the Child Support (Adoption of Laws) Act 1990 by adopting recent
changes to the relevant Commonwealth child support legislation and enables ex-
nuptial children to be treated in the same way as nuptial children in respect of child
support.

RECOMMENDATION

Recommendation 1:  The Committee recommends that the Child Support (Adoption of
Laws) Amendment Bill 2001 be passed subject to the deletion of the Tablein clause 4 and
substitution with the following table:

Table
When theamendment occurs | Amendment
Day this Act commences delete  “1Jduly 1999",  insert
instead —
“ 1 December 2001 "
1 July 2002 delete “1 December 2001”, insert
instead —
“ 1Jduly 2002 ”
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2.1

2.2

2.3

REFERENCE AND PROCEDURE

The Child Support (Adoption of Laws) Amendment Bill 2001 (Bill) was referred to
the Standing Committee on Legislation (Committee) on November 14 2001, under
Standing Order 230A of the Legislative Council.

Standing Order 230A requires that the Committee report to the Legidative Council
within 30 days of the date that the Bill was read a first time. On November 27 2001
the Legidative Council ordered that the time within which the Committee is to report
the Bill to the Legislative Council under Standing Order 230A be extended to not later
than March 21 2002.

The Committee appointed a subcommittee comprising Hon Kate Doust MLC
(Convenor) and Hon Giz Watson MLC to progress the inquiry into the Bill. The
subcommittee reported to the Committee on February 20 2002.

THE BILL AND ITSBACKGROUND

The Commonwealth child support scheme enables maintenance payments to be
collected and paid to parents having responsibility for a child or children whether
nuptial or ex-nuptial. The scheme operates under two main Commonwealth statutes,
the Child Support (Registration and Collection) Act 1988 and the Child Support
(Assessment) Act 1989 (Commonwealth child support legidation).

Following the making of an assessment about child support, including the paymentsto
be made for the maintenance of a child, the Registrar of Child Support and the
Department of Family and Community Services ensure those are either deducted from
salary payments or other income. The scheme also establishes, through the legislation
administered by that Commonwealth department, enforcement procedures to ensure
payments can be collected on behalf of the child.*

However due to congtitutional limitations on the Commonwealth’s legislative power,
the Commonwealth can only legidate with regard to children of a marriage. Ex-
nuptial children are not covered by the Commonwealth legisation. The responsibility
to legislate with regard to ex-nuptial children lies with the States.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 14 2001, p. 5507.
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2.5

2.6

27

2.8

31

The Commonwealth child support legislation appliesto ex-nuptial children throughout
Western Australia only to the extent that, pursuant to s. 51(xxxvii) of the
Commonwealth Constitution, Western Audtralian legidation has adopted that
Commonwealth legidation. Other States have referred legislative power, which
means that amendments to the Commonwealth child support legidation automatically
immediately apply in those State jurisdictions. 2

By virtue of the Child Support (Adoption) Act 1988, Western Australia, adopted the
relevant Commonwealth child support legidation in the form that legislation stood at
the time of adoption. Any subsequent amendments to the Commonwealth child
support legislation required a further act of adoption. The Commonwealth child
support legislation has been amended on several occasions. In Western Australia,
those amendments do not apply until they are adopted by the Parliament. Western
Australia adopted Commonwealth amendments to the original Commonwealth Actsin
1994 and 2000.°

The Child Support (Adoption) Act 1988 also made provision to terminate State
adoption by a proclamation published in the Government Gazette: s. 6. Other States
who had referred their power to the Commonwealth, as opposed to adopting
Commonwealth amendments, made similar provision.

That Act was replaced by the Child Support (Adoption of Laws) Act 1990 (Principal
Act). The provisions relating to the form of adoption and the termination of adoption
arereiterated in the Principa Act.

The Bill amends the Principal Act by adopting recent changes to the relevant
Commonwealth child support legidation to allow, in Western Australia, ex-nuptial
children to be treated in the same way as nuptial children in respect of child support.
The Bill comprises four clauses, of which the subcommittee considered one (clause 4)
in detail.

REFERENCE TO AND INCORPORATION OF OTHER LEGISLATION

Where in a statute there is reference to another Act, it is presumed that the other Act
will be read in an ambulatory manner and thus include amendments made after the
original referenceismade. The Interpretation Act 1984 states:

“16 (3) A reference in a written law to ... a Commonwealth
Act, or to a provision of ... a Commonwealth Act, shall be construed

Section 51(xxxvii) of the Commonwealth Constitution provides that the Commonwealth may make laws
with respect to “matters referred to the Parliament of the Commonwealth by the Parliament or
Parliaments of any State or States, but so that the law shall extend only to States by whose Parliaments
the matters are referred, or which afterwards adopt the law.”

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 14 2001, p. 5507.
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3.2

3.3

4

so as to include a reference to such Act or provision as it may from
time to time be amended.”

Thisis an ateration of the common law presumption established by the courts that in
the absence of an indication to the contrary, a reference to another piece of legidation
was to the legidation in the form it took at the date the referring legidation was made.
At common law any subsegquent amendments to the legidation referred to would not
be taken into account.*

As aresult, due to s. 16 of the Interpretation Act 1984, if legislation incorporated into
an Act isto befixed as at the date the referring legidation is made, this will need to be
spelt out. Sections 3(a) and 4(b) of the Principal Act expressly indicates that reference
to the Commonwealth child support legidation is a reference to the legislation in the
form in which it existed on a specified date and that s. 16(3) of the Interpretation Act
does not apply. As noted, future amendments to the Commonwealth child support
legislation require a separate legislative act of adoption.

CLAUSE4 OF THE BILL

Provision for future amendment at different times

41

Clause 4 provides that ss. 3 and 4 of the Principa Act are to be amended at different
times:

“4 Sections3 and 4 of the Child Support (Adoption of Laws) Act 1990
amended at different times

On each day specified in column one of the Table to this section, sections 3(a)
and 4(b) of the Child Support (Adoption of Laws) Act 1990 are both amended
as specified opposite that day in column 2 of that Table.

Re Universal Distributing Co Ltd (in lig) (1933) 48 CLR 171 at 173; Commissioner for Government
Transport (NSW) v Deacon (1957) 97 CLR 535 at 546.
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Table
When the amendment occurs Amendment
Day this Act commences Delete “1 July 1999", insert
instead —
2 October 2001
1 December 2001 Delete  “2 October 2001”,  insert
instead —
1 December 2001
1 July 2002 Delete “1 December 2001", insert
instead —
1 July 2002

4.2 Section 3(a) of the Principal Act provides that:

“A reference in this Act to the Child Support (Registration and
Collection) Act 1988 of the Commonweal th —

@ is a reference to that Act in the formin which that Act existed
on 1 July 1999; and

(b) is not a reference to which section 16(3) of the Interpretation
Act 1984 applies.”

4.3 Section 4(b) of the Principal Actisin similar terms but in respect of the Child Support
(Assessment) Act 1989 of the Commonwealth.

Reason for future amendment at different times

4.4 The subcommittee was advised by the Attorney Genera that the reason for the
different amendment dates was that the Bill was drafted in such a way that it adopted
al the Commonwealth Acts detailed in the Bill as they stood on October 2 2001,
being the date when the most recent Commonwealth legislation came into effect.
However whilst most of the measures in the Child Support Legislation Amendment
Act 2001 (Cth) commenced operation prior to October 2 2001, there are two measures
in Schedule 1A of that Act concerned with fringe benefits tax which would come into
operation on December 1 2001 and July 1 2002.°> The dates expressed in clause 4 of
the Bill coincide with the known commencement dates of the operation of this
Commonwealth legisation. ®

Letter from the Attorney Genera to the Subcommittee dated November 26 2001; and Clause Notes to the
Child Support (Adoption of Laws) Amendment Bill 2001 p. 2.

6 Sections 2 (1A) and (1B) of the Child Support Legislation Amendment Act 2001(Cth) expresdy states
these two dates.

4 G:\DATA\LN\Inrp\In.csl.020220.rpf.009.xx.d.doc
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Amendments other than those listed not caught by the Bill

4.5

4.6

Whilst the dates in clause 4 are explained by the Attorney General as correlating to
express dates in one piece of Commonwealth legislation [Child Support Legislation
Amendment Act 2001(Cth)] which affects the adopted Commonwealth child support
legislation, the subcommittee wished to ensure that the amendments did not operate
more widely. For example, if the Commonwealth made amendments to the
Commonwealth child support legislation (other than those amendments identified in
the Bill) then those amendments should not also be included when the amendments
provided by clause 4 of the Bill occurred.

In this respect the purpose of the Act expressed in clause 3 of the Bill is noted. As the
Bill only adopts amendments made by the Commonwealth Acts detailed in clause 3 of
the Rill, any further amendments will not be caught by the provisions of the Bill and
will require a further legislative act of adoption.”

Amendments to the Table in clause 4.

47

5

The Committee notes that as December 1 2001 has passed, there is a need for
amendments to the Table in clause 4, in that the commencement date should be
December 1 2001 and accordingly, the provisions dealing with the date of December 1
2001 should be deleted from the Table.

RECOMMENDATION

Recommendation 1: The Committee recommends that the Child Support (Adoption of
Laws) Amendment Bill 2001 be passed subject to the deletion of the Table in clause 4 and
substitution with the following table:

Table

‘When the amendment occurs | Amendment

Day this Act commences delete “1 July 1999, insert
instead —

“ 1 December 2001

Q{u]y 2002 delete “1 December 20017, insert

instead —
“ 1July2002

Y

Hon Jon Ford MLC
Ch‘{;lil' an Date: FMU 25’ 2002

Letter from the Attorney General to the Subcommittee dated December 20 2001.
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