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FORTY EIGHTH REPORT Chapter 1: Executive Summary and Recommendations

Report of the Legislative Council
Legislation Committee

in relation to
Forensic Procedures and DNA Profiling:

The Committee’s Investigations in Western Australia, Victoria, South Australia,
the United Kingdom, Germany and the United States of America

Chapter 1

EXECUTIVE SUMMARY , OBSERVATIONS AND RECOMMENDATIONS

Executive Summary

11

1.2

13

The use of forensic procedures, in particular DNA (deoxyribonucleic acid) testing,

profiling and evidence has now entered the mainstream of the criminal justice system.
In addition it has been used extensively over a long period of time in respect of
paternity testing. Today it is hard to pick up a daily paper and not find an article

reporting the use of DNA testing in a civil or criminal case. Indeed it has been stated
that the use of DNA in the fight against crime is the most significant advance in

forensic science since the advent of fingerprinting some 90 yeats ago.

The United Kingdom, Germany and the United States of America have been
investigating the use of, or using, forensic procedures and DNA profiling techniques
for many years albeit with differing degrees of funding and political will.

By comparison, the use of such procedures in Australia is relatively new. Recent
Commonwealth initiatives include the development of a Model Bill for forensic
procedures and a proposed national DNA database. The Commonwealth Government,

Gunn, DG, Chief Constable, Cambridgeshire Constabulary, United Kinddtmtional DNA
Database: Presentation to Australian Police Officéfiglbourne, 5 August997, p. 5.

Model Criminal Code Officers Committee of the Standing Committee of Attorneys General,
Model Forensic Procedures Billuly 1995Model Forensic Procedures Billune 1999.

G:\LG\LGRP\LG048.RP 1
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1.4

15

in cooperation with the States and Territories, also is establishing a nativAdaw
enforcement database as part of the Commonwealth CrimTrac initiative.

In Western Australia forensic samples were taken by police in reliance on section 236
of theCriminal Codeas it was then drafted. In taking samples, the police service had
considered that an “examination” of a person in custody included the taking of forensic
samples, such as blood, from the person. In 1996, subsequent restrictive judicial
interpretation of section 236 cast doubt on the use of the provision to collect certain
types of body samplés.

In its 42nd Report the Committee considered amendments proposedQiyntireal

Law Amendment Bill (No. 1) 199®/estern Australia) (“CLA Bill") to theCriminal
Code(Western Australia). The CLA Bill sought to clarify the lgaof the taking of
forensic samples from persons lawfully held in custody. However, the CLA Bill did
not deal with the more complex issues such as the establishment of a DNA database,
storage of DNA samples and DNA profiles and the uses which can be made of DNA
information and whether samples should be taken from a suspect who has not been
charged.

“.... When a person is in lawful custody upon a charge of committing any offence of such a
nature and alleged to have been committed under such circumstances that there are
reasonable grounds for believing that an examination of his person will afford evidence as to
the commission of the offence, it is lawful for a legally qualified medical practitioner, acting

at the request of a police officer, and for any person actirggpod faith in his aid and under

his direction, to make such an examination of the person so in custody as is reasonably
necessary in order to ascertain the facts which may afford such evidence, and to use such force
as is reasonably necessary for that purpbseection 236Criminal Code(Western Australia)

prior to amendment.

Refer to the decision of the Court of Criminal Appeal of the Western Australian Supreme Court
in King v R(1996) 16 WAR 540. Iliing v Rthe court expressed concerns about the taking

of forensic samples under section 236 of@mininal Code(Western Australia). Wallwork

J considered that the provision did not authorise the taking of a blood sample from a person
without the person’s consent. Rowland and Ipp JJ also indicated that they were unlikely to give
a broad definition to the term “examination” as provided in an earlier South Australian
decision. Rowland J was of the view that it would be desirable for the Parliament to expressly
provide the taking of samples from persons in custody on a charge of committing an offence
as he had “grave doubts” that section 236 permitted such an examiKatign: R(1996) 16

WAR 540 at 540 per Rowland J.

42nd Report of the Standing Committee on Legislat@niminal Law Amendment Bill (No 1)
1998,tabled 19 May 1998.

G:\LG\LGRP\LG048.RP



FORTY EIGHTH REPORT Chapter 1: Executive Summary and Recommendations

1.6 The amendments sought by the CLA Bill were regarded by the Attorney General, Hon
Peter Foss MLC, and the then Commissioner of Police, Mr Robert Falconer, as an
interim measure onR. Indeed Mr Falconer further stated that the amendments “[go]
nowhere near far enough. That is the point. The member is right when he refers to
exciting possibilities. However, we can draw the parallel from tlitgsBrexperience
and the way in which they have approached it, which was courageous in political
terms. However, because it has produced the results it has, the early criticism has
completely dissipated. The British police have the authority to obtain the material
when they have reasonable grounds for suspicion. This legis[#i®ICLA Bill]
applies after arrest; the police must have focused on the person and obtained sufficient
evidence to effect an arrest. That evidernmrikl be considerable; it should not be a
stab in the dark. The person is arrested and the sample is then taken. If that sample
is applicable only to that specific offence, that is different from what we need to do and
what we do with fingerprints. Once we take a person's fingerprints, albeit after
charging, if they are convicted of an offence, that information goes into a convicted
persons' fingerprint database. We want a convicted persons' DNA national database.

Hon DERRICK TOMLINSON: Therefore, this Bill is totally inadequate.
Mr FALCONER: It is useless, without being too unchristidn

1.7 These issues and the Commonwealth developments have focused attention on
procedures for DNA collection, profiling and use and heightened the imminent need
for Western Australia to address the matter.

1.8 The Committee was informed by not only the Minister for Police and the Attorney
General, but also the former Commissioner of Police in giving evidence to the
Committee, that in or about the middle of 1999 they hoped a Bill would be introduced
into the Western Australian Parliament in which the DNA forensic procedures and a
DNA database would be made available as yet another tool to assist the police in
investigating crimé.

42nd Report, paragraph 3.15.

Evidence Mr Robert Falconer, former Commissioner of Police, Western Australian Police
Service, 1 April 1998, p. 8.

8 Hansard Legislative Council, 17 December 1998, p. 5308/2.

G:\LG\LGRP\LG048.RP 3
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1.9

1.10

1.11

1.12

1.13

1.14

Accordingly, in its 42nd Report the Committee recommended that, in the interests of
the efficient and more effective resolution of crime, a broader examination of forensic
procedures and DNA profiling was warranted, including its effect on civil liberties and
responsibilities.

In August 1998, the Attorney General moved and the House agreed that the Committee
conduct a further inquiry into matters raised by the Committag\gry into the CLA

Bill. *° Following prorogation of Pdiament on 6 August 1999, the House re-referred

the matter to the Committee for inquiry on 12 August 1999. The Committee’s
inquiries intrastate, interstate and overseas has enabled the Committee to define areas
of concern, consider many viewpoints, make observations and formulate
recommendations.

This Report is very much a preliminary rather than a definitive study. Almost every
topic addressed could bdindrom further investigation. However, during the course

of the Committee’s inquiries it became clear that some issues must besaddat the
outset>  For convenience, the issues and the Committee’s observations and
recommendations are extracted at the end of this Chapter.

Apart from contributing to the drafting of a Bill on forensic procedures and DNA
profiling, the Comriitee hopes that the Report will stimulate further research and
discussion.

The Committee takes this opportunity to acknowledge and thank the Hon John Cowdell
MLC for his participation in the Committee’s inquiry into the issues raised by the CLA
Bill from the time of the CLA HI's referral in March 1998 to his resignation as a
member of the Committee on 23 December 1998.

The Committee also takes this opportunity to express its appreciation for the time and
invaluable assistance which those persons and organisations mentioned in Appendix
2 and 3 afforded to the Committee during its investigations. The Committee also

acknowledges the services of Hansard in the transcription of evidence and information

10

11

12

42nd Report, paragraph 3.18.
Hansard Legislative Council 20 Augudt998, p. 583.
Hansard Legislative Council 12 Augu4dt999, p. 120.

The Hon Tom Stephens MLC did not participate in this Report. Refer to Appendix 9.
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1.15

gathered by the Committee. Without their assistance the extent of the Committee’s
inquiries would not have been possible.

Lastly the Committee wishes to express its appreciation to the Advisory/Research
Officer, Ms Mia Betjeman for her outstanding commitment and dedication in the
preparation of this Report, ably assisted by the Committee Clerk, Ms Connie Fierro.

Observations and Recommendations

1.16

1.17

The Committee has discussed each of the following issues at the relevant section of the
report. They are extracted here for convenience. For ease of reference the Committee
has noted the most pertinent paragraph or chapter of the Report which relates to each
observation or recommendation.

The minority report of Hon Giz Watson MLC is attached as Appendix 14.

How effective is a DNA database?

The Committee considers that the Western Australian public is entitled to expect that
criminals are identified, apprehended and brought before the courts as expeditiously
as possible. It is in this context that the Committee recognises the increasingly
important role of forensic science in criminal investigation and public safety. Equally
it recognises that suitable safeguards must beaitefb protect individual rights and

civil liberties. (Paragraph 4.1)

The Committee finds that a DNA database is an effective tool for resolving criminal
investigations and eliminating persons from inquiry. The Committee notes that a DNA
database may prevent recidivism by acting as a deterrent to criminals.

(Chapter 4, Chapter 7 paragraph 7.1.)

Should there be a DNA database?

Many jurisdictions have enacted, or are in the process of enacting, detailed legislation
containing provisions relating to DNA databases and the collection, analysis, storage,
use and destruction of both forensic samples and DNA profiles.

(Chapters 5 and 6 and Chapter 7 paragraph 7.3)

The Committee considers that the evidence is of such a positive nature that, with the
appropriate safeguards to balance personal liberty with the public interest in the

G:\LG\LGRP\LG048.RP 5
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resolution of crime, DNA profiling and the establishment of a DNA database is
desirable.
(Refer paragraph 4.30)

5. In implementing a DNA database, Western Australia must seek to promote two
potentially conflicting policy goals:

a. to maximise the usefulness of a DNA database as a tool available to state
agencies in carrying out their duties, principally the investigation of criminal
activity; and

b. to protect the civil liberties and right to privacy of members of the public,

with respect to the establishment, maintenance and use of the DNA database.
(Paragraph 7.4)

6. The Committee recommends that there be established, in Western Australia, a
DNA database that can be tilised for criminal investigation purposes and for
missing persons.

(Chapter 7)

How wide, or “broad based” should the database be?

7. The Committee has commented on the type of offence and the type of offenders on
whom forensic procedures can be conducted at paragraphs 25 to 31 and 47 to 54 of the
Observations and Recommendations.

(Chapter 7)

If the database is broad based - is there a need to agree on sampling criteria to balance
database capacity and analytical resources?

8. The Committee notes that the United Kingdom has broad sampling powers in relation
to “recordable offerres”. As a result the Committee notes that to ensure that the
analytical infrastructure can support the possible sampling range, police and forensic
scientists in the United Kingdom have developed administratampling criteria”
which prioritise categories of offences to balance database capacity and analytical
resources.

(Paragraphs 7.10 - 7.13)

What measures need to be implemented to ensure the security of the database?

9. The Committee recommends that the security of any DNA database should be
protected by clear legislative provisions relating to access to, use and destruction

6 G:\LG\LGRP\LG048.RP



FORTY EIGHTH REPORT Chapter 1: Executive Summary and Recommendations

of information on a DNA database. Further the Committee recommends that
there be heavy penalties for the misuse of any information on a DNA database.
These matters are addressed in more detail in paragraphs 111 to 122 of the
Observations and Recommendations.

How should the database be structured - should there be one central national database; or a
national network of State databases?

10. The Committee is of the view that the choice will depend upon many factors,
including:
a. compatibility of the State’s database with any proposed by the federal
government; and regardless of whether or not there is compatibility;
b. the resources which may be required for the ongoing use of a separate State
database capable of exchanging information between States.
(Paragraphs 7.31 - 7.45)

11. The Committee recommends that a StatBNA database be established and that
it be integrated with a national database.
(Paragraphs 7.31 - 7.45)

12. The Committee observes that Mr Ben Gunn, Chief Constable, Cambridgeshire
Constabulary, United Kingdom, emphasises benefits of a national approach. Mr Gunn
noted the fact that any DNA database requires a major investment on behalf of both
users (police) and providers (forensic laboratories). Mr Gunn considered that a
national database:

a. provides critical mass, to ensure economies of scale can provide acceptable
analytical unit costs, and training and educational costs;

b. affords wider technical and scientific support which enhances the integrity
of the database;

C. warrants the appointment of a custodian to ensure the operational and
scientific integrity of the database; and

d. ensures consistency of approach.
If Western Australia were to establish a State database all of these issues would need

to be addressed.
(Paragraph 7.33, 7.40 and 7.41)

G:\LG\LGRP\LG048.RP 7
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13.

Another issue which may support the establishment and/or maintenance of a separate
State database is the fact that each Australian State has its own criminal legislation -
what may not be an offence in one State for which forensic procedures can be
conducted may be so in another State. For exampl&988Model Billproposes, in

part, that the national database only contaifilpsofrom convicted serious offenders,

that is, those convicted of an offence which is punishable by a maximum penalty of 5
or more years. Western Australia may wish to include offenders punishable by any
term of imprisonment, that is, dmdictable offence’, as is recommended by the
majority of the Committee in paragraphs 27, 52 and 61 of the Observations and
Recommendations.

(Paragraph 7.45)

For the purposes of the calculation of match probability, shouldgatabases be maintained
for each of the major races in Western Australia?

14.

15.

The Committee observes that in other jurisdictions, separate databases are maintained
to provide appropriate statistical databases. The Committee considers that the issue of
subdatabses is a scientific question and involves the calculation of population
frequencies. Accordingly the Committee does not make a recommendation on this
issue.

(Paragraphs 7.46 - 7.48)

However local information suggested to the Committee that such databases may not be
necessary for the purpose of identification of an individual in Australia, given the size
of the country's population. The Committee understands that increases in technology
may render the compilation of subdatabases unnecessary.

(Paragraph 10.14)

What effect does quality control, accreditation, training and education have on a database?

16.

17.

The necessity for the training of police officers and scene of crime officers, the
development of standard and internationally compatible scientific techniques, and the
accreditation of forensic laboratories and forensic scientists have all beasszhin
paragraphs 90 to 94 of the Observations and Recommendations.

The Committee emphasises the importance of quality control, accreditation, training
and education to maintain database integrity.

G:\LG\LGRP\LG048.RP
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What procedures should be regarded as intimate forensic procedures?

18. The Committee recommends that afintimate forensic procedure’means:
a. an external examination of the genital or anal area, the buttocks, or in
the case of a female, the breasts;
the taking of a sample of blood;

C. the taking of a sample of pubic hair;

d. the taking of a sample by swab or washing from the external genital or
anal area, the buttocks, or in the case of a female, the breasts;

e. the taking of a sample by vacuum suction, by scraping or by lifting by

tape from the external genital or anal area, the buttocks, or in the case
of a female, the breasts;

f. the taking of a dental impression; or

g. the taking of a photograph of, or an impression or cast of a wound from
the genital or anal area, the buttocks, or in the case of a female, the
breasts.

(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapters 5 and 6.)

What procedures should be regarded as non-intimate forensic procedures?

19. The Committee recommends that dnon intimate forensic procedure’means:

a. an examination of a part of the body other than the genital or anal area,
buttocks, or in the case of a female, the breasts, that requires touching
of the body or removal of clothing;
the taking of a sample of hair other than pubic hair;
the taking of a sample from a nail or under a nail;

d. the taking of a sample by swab or washing from any external part of the
body other than the genital or anal area, the buttocks, or in the case of
a female, the breasts;

e. the taking of a sample by vacuum suction, by scraping or by lifting by
tape part of the body other than the genital or anal area, the buttocks,
or in the case of a female, the breasts;

f. the taking of a handprint, fingerprint, footprint or toe print; or

g. the taking of a photograph of, or an impression or cast of a wound from
a part of the body other than the genital or anal area, the buttocks, or
in the case of a female, the breasts.

G:\LG\LGRP\LG048.RP 9
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(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapters 5 and 6.)

Is the taking of a sample by buccal swab an intimate or non-intimate forensic procedure?

20.

The Committee is evenly divided on the issue as to whether the taking of a sample by
buccal swab, is ariintimate forensic procedure”’or a “non-intimate forensic
procedure”and is unable to make a recommendation to the House.

Whilst some members consider that the taking of a sample by buccal swab, may be
“invasive” or “intrusive” , they do not consider that it is intimate. Other members
consider that it is an intimate procedure that requires more stringent checks and
balances.

The Committee is of the view that the matter is essentially one of policy and is an issue
that is best determined by the House.
(Paragraphs 8.8 - 8.28)

What safeguards should attach to certain forensic procedures?

21.

22.

23.

The Committee is of the view that certain forensic procedures should be carried out by
a person or persons of the same sex as the person being subjected to the forensic
procedure.

(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapter 5 and 6.)

The Committee recommends that, if practicable, an intimate forensic procedure
(other than the taking of a sample of blood or a dental impression and the taking
of a sample by buccal swab, regardless of whether it is categorised as an intimate
or a non-intimate forensic procedure) is to be carried out by a person of the same
sex as the person being subjected to the forensic procedure.

(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapters 5 and 6.)

The Committee recommends that, if practicable, a non-intimate forensic
procedure for which the person undergoing the forensic procedure is required to
remove clothing other than his or her overcoat, coat, jacket, gloves, socks, shoes

10
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and hat is to be carried out by a person of the same sex as the person being
subjected to the forensic procedure.

(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapters 5 and 6.)

24. The Committee recommends that, if practicable, a person who assists in carrying
out a forensic procedure covered by paragraphs 22 or 23 of the Observations and
Recommendations is to be a person of the same sex as the suspect.

(For a discussion of the position in other jurisdictions studied by the Committee refer
to Chapters 5 and 6.)

What type of offences should result in body samples being taken for DNA analysis? What
threshold should apply for the conduct of other forensic procedures?

25. The Committee is of the view that forensic procedures are likely to be used in relation
to offences against the person. The vast majority of offences of that nature carry
maximum penalties of 12 months or more imprisonment.

(Paragraphs 8.29 - 8.37 and 8.43 - 8.47)

26. The Committee notes the findings of a Commonwealth Senate Standing Committee for
the Scrutiny of Bills: Ninth Report of 199Crimes Amendment (Forensic Procedures)
Bill 1997, 18 June 1997. The Senate committee noted that none of the reports which
has investigated the feasibility of, and justification for, forensic procedures has
recommended restricting the availafp of procedures to offences punishable by five
years or more. The reports have all settled on indictable offences as being an
appropriate threshold test. The higher threshold would exclude forensic procedures
from being used for many offences for which it is most applicable. The Committee
notes that many offences against the person are punishable by less than 5 years
imprisonment.
(Paragraph 8.47)

27. Subject to paragraphs 28 and 29 of the Observations and Recommendations, the
majority of the Committee is of the view that forensic procedures should be
available in respect of offences which are punishable by any term of
imprisonment. The majority of the Committee recommends that forensic
procedures be available in respect of any indictable offence.

(Paragraphs 8.29 - 8.47)
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28.

29.

30.

31.

The Committee believes that proposed legislation should be consistent with existing
legislation. In this respect the Committee notes that fingerprints currently may be taken
where a person is in lawful custody for any offence punishable on indictment or
summary convictidin section 50AACriminal Code(Western Australia).

(Paragraph 8.33)

The Committee recommends that fingerprints may be taken where a person is in
lawful custody for any offence punishable on indictment or summary conviction.
(Paragraph 8.33)

The Committee notes that legislation in the United Kingdom grants broad sampling
powers in relation térecordable offences” As a result the Committee notes that to
ensure that the analytical infrastructure can support the possible sampling range, police
and forensic scientists in the United Kingdom have developed administrative
“sampling criteria” which prioritise categories of offences to balance database capacity
and analytical resources. (Refer to paragraph 8 of the Observations and
Recommendations)

The Committee further notes that under @réminal Code(Western Australia)
indictable offences, subject to certain conditions, may be tried summarily. However
in contrast to most other Australian jurisdictions, in Western Australia a person
convicted of an indictable offence after a summary hearing is deemed to be convicted
of a simple (non-indictable) offence. Accordingly if Western Australian legislation
regarding forensic procedures refers tdiadictable offence”as the threshold upon
which forensic procedures may be conducted, the distinction betateamary” and
“indictable” offences may unintentionally limit the circumstances in which a person
can be required to undergo a forensic procedure.

The Committee notes that the above concern may be irrelevant where a forensic
procedure may be conducted on a persuspected'of an indictable offence.
However an indictable offence which will biéied summarily may affect the nature of

the charge placed against a person, or may affect the ability to conduct forensic
procedures on convicted persons. The Committee has not considered this issue in
detail but it notes that any proposed legislation defining the categories of offences for
which a forensic procedure can be conducted, if distinguishing between summary and
indictable offences, should, if necessary, contain provisions specifying that forensic
procedures can be conducted with respect to indictable offences tried summarily. The
Committee notes that this may require amendments to existing legislation including the
Criminal Code(Western Australia).

(Paragraphs 8.38 - 8.42)

12
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What, if any, restrictions should apply to use of a sample obtained from a suspect?

32.

33.

Should use of that sample be limited to investigation of the offence for which the
sample was taken (“limited search”); or

may use be made of the sample to screen against a database in respect of
investigation of the offence for which the sample was taken and other offences
which the suspect may have committed (“speculative search”).

The Committee recommends that information obtained from a forensic
procedure conducted on a person who has been arrested and charged, or who has
been convicted of an indictable offence, should be able to be used to conduct a
speculative search.

(Paragraphs 8.48 - 8.63)

The Committee is divided on the use of information obtained from a forensic procedure
conducted on a person whougsder suspicion of having committed an indictable
offence but who has not yet been arrested or charged with an indictable offence.
Accordingly the Committee is unable to make a recommendation.

Some members consider that the information obtained from a forensic procedure
should only be used to conduct a limited search. One of the views advanced in support
of this position was that if the suspect was arrested subsequently and charged with an
indictable offence then the information obtained from a forensic procedure could, at
that time, be used to conduct a speculative search. Other members considered that the
information obtained from a forensic procedure should be able to be used immediately
to conduct a speculative search.

(Paragraphs 8.48 - 8.63)

Should there be informed consent to the conduct of a forensic procedure and if so, what
elements should it contain?

34.

Subject to the provisions regarding children and incapable persons addressed in
paragraphs 67 to 72 of the Observations and Recommendations, the Committee
recommends that the legislation provide that a @son may consent to a forensic
procedure after the following has occurred:

a. the forensic procedure and the purpose for which it is being carried out
is explained to the person;

b. the person is told that the procedure could produce evidence to be used
in court;
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C. the person is told that information obtained from a forensic procedure
and information as to the identity of the person may be placed on a
database; and

d. in the case of a person under suspicion of having committed an
indictable offence, and a person who has been charged with an
indictable offence, the person is informed of:

0) the offence for which he or she is being investigated; and
(i) what powers could be invoked to compel him or her to comply.
(Paragraphs 8.67 - 8.74)

35. The majority of the Committee recommends that legislation not require that a
person be given the opportunity to communicate or attempt to communicate, with
a legal practitioner.
(Paragraphs 8.67 - 8.74)

36. The Committee recommends that consent be recorded by obtaining:
a. a written consent; or
b. an electronically recorded consent.

(Paragraphs 8.67 - 8.74)

37. There is no provision for informed consent in@meninal Code(Western Australia)
The Committee notes that, as theminal Code(Western Australials not restricted
to DNA sampling techniques, and a separate piece of legislation may be enacted for all
forensic procedures, informed consent should apply to all forensic procedures even if
informed consent is not currently required.
(Paragraph 8.72)

When can consent to the conduct of a forensic procedure be withdrawn?
38. The Committee is of the view that a distinction needs to be drawn between two

categories of persons who could be considered tedbenteers”. For the purposes
of these Observations and Recommendations the Committee distinguishes between:

a. those persons who would fall within the categories identified in paragraph 47
of the Observations and Recommendatidosdperative suspecty; and
b. those persons who do not fall within the categories identified in paragraph 47

of the Observations and Recommendatiéner(-suspect volunteersg’

39. The Committee recommends that a non-suspect voluggr, who has consented to
the conduct of a forensic procedure, can withdraw his or her consent at any time.
(Paragraphs 8.75 - 8.78)
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40. The Committee recommends that a cooperative suspect, who has consented to the
conduct of a forensic procedure, can withdraw his or her consent before the
commencement of the forensic procedure.

(Paragraphs 8.75 - 8.78)

41. In respect of paragraph 40 of the Observations and Recommendations, the Committee

notes that:

a. there may be difficulties in fixing the point at which a forensic procedure can
be said to havecommenced” For example, in the case of the taking of a
blood sample by venepuncture - is it the application of the tourniquet, the
swabbing of the skin, the piercing of the skin or the drawing of the blood?
and

b. the point at which a forensic procedure can be said to“barenenced”
will differ between forensic procedures.

(Paragraphs 8.75 - 8.78)

42. In view of the matters referred to in paragraph 41 of the Observations and
Recommendations, the Committee is of the view that it is necessary to objectively
fix the point at which forensic procedures can be said to haveommenced’, after
which time cooperative suspects may not withdraw their consent. The Committee
recommends that persons authorised to conduct the forensic procedures again ask
cooperative suspects being subjected to the forensic procedure whether they
consent. Once that question has been asked and consent has been given again, the
forensic procedure is deemed to have commenced and consent may not thereafter
be withdrawn.

(Paragraphs 8.75 - 8.78)

What should happen when consent to the conduct of a forensic procedure is withdrawn?

43. In the event that a person, who is under suspicion for having committed an indictable
offence but who is yet to be charged, withdraws his or her consent before the
commencement of the forensic procedure, the Committee notes that the police should
be able to apply to a magistrate for an order for a compulsory forensic procedure (refer
to paragraph 50 of the Observations and Recommendations).

44, In the event that a person who has been charged with an indictable offence withdraws
his or her consent before the commencement of the forensic procedure, the Committee
notes that the police can use reasonable forcenttuct a forensic procedure (refer to
paragraphs 51 and 86 of the Observations and Recommendations).
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45,

46.

In the event that a person who has been convicted of an indictable offence withdraws
his or her consent before the commencement of the forensic procedure, the Committee
notes that the police can use reasonable forcentducd a forensic procedure (refer to
paragraphs 52, 62 and 86 of the Observations and Recommendations).

The Committee recommends that in the event that a non-suspect volunteer (as
defined in paragraph 38 of the Observations and Recommendations), withdraws
his or her consent then:

a. if consent is withdrawn after a forensic procedure has commenced but
before it is completed, then the person conducting the forensic
procedure must immediately cease conducting the forensic procedure;
and

b. subject to paragraphs 117, 118, 120 and 121 of the Observations and
Recommendations, all material and information obtained through the
conduct of the forensic procedure on a non-suspect volunteer (including
any information placed on a DNA database) should be destroyed as
soon as practicable.

In what circumstances should police be empered to conduct a forensic procedure without
consent (“compulsory forensic procedure”)?

47.

48.

49.

50.

The majority of the Committee recommends that compulsory forensic procedures
be able to be conducted on:

a. a person under suspicion of having committed an indictable offence;
b. a person who has been charged with an indictable offence; and

C. a person who has been convicted of an indictable offence.
(Paragraphs 8.79 - 8.101)

The Committee recommends that a person isuhder suspiciofi if the police
officer by or on whose instruction a forensic procedure is to be carried out on the
person, suspects that @rson, on reasonable grounds, of having committed an
indictable offence.

The Committee is of the view that a legislative difference needs to be drawn in respect
of the circumstances in which a forensic procedure may be conducted in each of the
categories referred to above.

(Paragraphs 8.79 - 8.101)

In respect of a person under suspicion of having committed an indictable offence
but who is yet to be charged, the majority of the Committee recommends that a

16
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compulsory forensic procedure, regardless of whether the forensic procedure is
an intimate or non-intimate forensic procedure, may be conducted under

authority of a magistrate or a justice of the peace, where such forensic procedure
is likely to afford evidence for the offence for which the person is under suspicion.
(Paragraphs 8.79 - 8.101)

51. In respect of a person who has been charged with an indictable offence, the
Committee recommends that a police offier may require the person to undergo
a compulsory forensic procedure, regardless as to whether the forensic procedure
is an intimate or non-intimate forensic procedure, where such forensic procedure
is likely to afford evidence for the offence for which the person has been charged.
(Paragraphs 8.79 - 8.101)

52. In respect of a grson who has been convicted of an indictable offence, the
majority of the Committee recommends that he or she may be required by the
police to undergo a compulsory forensic procedure.

(Paragraphs 8.79 - 8.101)

53. Since its 42nd Report on tleriminal Law Amendment Bill (No 1) 199&e
Committee has become aware that there may be an issue surrounding at what time a
person can be said to bia ‘tustody upon a charge of committing an offgrae that
phrase is used in section 236 of f@éminal Code(Western Australia). The
Committee notes that the interpretation ‘atharge” is to be read in light of the
legislative instrument in which it is contained. However the Committee considers that
the fact that a person ifn“custody upon a charfj@ecessarily requires that a person
“has been charged’and fixing that time is not without debate.

(Paragraphs 8.83 - 8.86)

54, Regardless of whether or not section 236 of ti@riminal CoddWestern Australia)
is amended, if the event oftrigger” upon which a person may be subject to a
forensic procedure using reasonable force requires that a person ig“custody
upon a charge of committing an offentehen the issues referred to in paragraphs
8.83 - 8.86 of the Report should be considered and clearly defined. In the event
that a forensic procedure is conducted prior to the time at which it is clear that
the subject is“in custody upon a charge of committing an offeritthe use of any
material obtained from the forensic procedure may run the risk of later being
held to be inadmissible as having been illegally or improperly obtained.
Accordingly the Committee recommends that the time at which a person is
charged needs to be clarified in legislation.
(Paragraphs 8.83 - 8.86)
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Should provision be made for volunteers to be placed on the database?

55. The Committee notes that a person may be asked by the police to undergo a forensic
procedure or may, for their own reason, wish to undergo a forensic procedure. For
example a person in the latter category may wish to volunteer to undergo a forensic
procedure to exonerate themselves from a particular offence or to exonerate themselves
from types of offences for which they may have previously been convicted and
released.

(Paragraphs 8.102 - 8.109)

56. The Committee recommends that forensic procedures be able to be conducted on
a volunteer with his or her consent. The Committee has addressed the issue of
consent at paragraphs 34 to 46 of the Observations and Recommendations.

What safeguards should apply to volunteers?

57. The Committee has addressed the issue of withdrawal of consent at paragraphs 38 - 46
of the Observations and Recommendations.

Should there be an ability to apply for the retention of a body sample if consent is withdrawn?

58. In the event that a“non-suspect volunteer”(as defined in paragraph 38 of the
Observations and Recommendations) withdraws his or her consent to a forensic
procedure after a sample has been obtained, the police may apply to the court for
an order that the forensic material and any forensic information obtained as a
result of the forensic procedure be retained if, subsequent to conduct of the
forensic procedure, the non-suspect has become a person to whom paragraph 47
of the Observations and Recommendations apply

59. In view of the Committee’s comments at paragraphs 40 - 42 of the Observations and
Recommendations in relation ‘ttooperative suspects{as defined in paragraph 38
of the Observations and Recommendations) there is no need for an ability for a police
officer to apply for a court order to retain any forensic material or any forensic
information obtained as a result of the forensic procedure.

Should there be a power to take samples from convicted offenders (Post Conviction Testing)?
60. The majority of the Committee recommends that the power for police to conduct

a forensic procedure on a person who has been convicted of an indictable offence
is to apply to persons who:
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a. are currently in prison or other place of detention;
b. are on parole or serving a suspended sentence; and
C. are in prison or in mental hospitals who have been found unfit to plead,

and who have been found guilty of an indictable offence whether before or after
the commencement of legislation enabling the conduct of a forensic procedure
upon that person.

(Paragraphs 8 114 - 8.148)

If so, what offences should enable Post Conviction Testing?

61.

As noted at paragraphs 27, 47, 52 and 60 of the Observations and
Recommendations, the majority of the Committee recommends that there should
be a power for police to conduct a forensic procedure on a person who has been
convicted of an indictable offence.

(Paragraphs 8 114 - 8.148)

In respect of Post Conviction Testing, shouldetle be a right of objection to a forensic
procedure and/or a requirement for a court application on a case by case basis?

62.

The Committee recommends that the power to cmluct a forensic procedure on
a convicted offender should not be subject to a right of objection by the person
who is required to undergo a forensic procedure, nor should the legislation
require that any application be made to the court for an order that the person
undergo a forensic procedure. Accordingly the Committee recommends that it
be a legislative requirement that convicted offenders undergo a forensic
procedure to provide a DNA profile.

(Paragraphs 8.118 and 8.121)

Should there be a power to re-sample and, if so, in what circumstances can it occur?

63.

64.

Subject to paragraph 64 of the OBervations and Recommendations, the
Committee recommends that there should be power for the police to re-sample
if the sample obtained from the conduct of a forensic procedure was not suitable
for analysis or, though suitable, proved insufficient.

(Paragraphs 8.146 and 8.147)

The majority of the Committee recommends that if a prson does not consent to

a re-sampling then:

a. in the case of a person who is under suspicion for having coriited an
indictable offence but who is yet to be charged, the police will need to
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reapply to a magistrate or a justice of the peace for an order for a
compulsory forensic procedure; and

b. in the case of a person who has been charged with or convicted of an
indictable offence, the police can use reasonable force to conduct
another forensic procedure.

(Paragraphs 8.146 and 8.147)

What State agency should be responsible for Post Conviction Testing?

65. The Committee recommends that the Ministry of Justice should be responsible
for conducting forensic procedures on persons who have been convicted of an
indictable offence.

(Paragraph 8.141)

How should the development of exoneration through Post Conviction Testing, as illustrated
by the Innocence Project in New York State, be addressed?

66. The Committee makes no finding on the issue of exoneration through Post Conviction
Testing as each case must be considered on its own facts. The Committee merely notes
this as an issue which the Western Australia criminal justice system may, in the future,
have to consider. However it also may have implications on access rights to samples
and database information. This is addressed in Chapter 12 of the Report.
(Paragraphs 8.149 - 8.152)

Should the legislation recognise the special position of children and incapable persons and,
if so, how?

Should there be a minimum age at which a DNA sample can be taken without consent, or
other restrictions relating to samples from juveniles?

67. The Committee recommends that the legislation should recognise the special
position of two categories of people who are incapable of giving informed
consent: children (being a person under 18) anditicapable persoris
(Paragraphs 8.153 - 8.163)

68. The Committee recommends that anihcapable persohinclude an adult who:
a. is not capable of understanding the general nature and effect of, and
purposes of carrying out, a forensic procedure; or
b. is not capable of indicating whether or not he or she consents or does

not consent to a forensic procedure being carried out.
(Paragraphs 8.153 - 8.163)
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69. Accordingly in the above categories, the Committee recommends that consent
cannot be given by that person and:

a. in the case of a person who is under suspicion of having committed an
indictable offence or who has been charged with an indictable offence,
an order from a magistrate or a justice of the peace is required; or

b. in the case of a volunteer, the informed consent of the parent or
guardian is required or, if there is no parent or guardian then an order
from a magistrate or a justice of the peace is required,

to conduct a forensic procedure.

(Paragraphs 8.153 - 8.163)

70. The majority of the Committee recommends that the principles espoused by the
Young Offenders Acll994 (Western Australia), in particular the requirement to
notify a “responsible adult”of certain dealings with a young person be extended
to the conduct of forensic procedures involving a young person.

(Paragraphs 8.159 - 8.163)

71. The majority of the Committee recommends that police officers must notify the
relevant “responsible person’prior to proceeding with any forensic procedure on
a young person. The Committee recommends that similar provisions should
apply in respect of incapable persons.
(Paragraphs 8.159 - 8.163)

72. The Committee notes that:

a. a young person as defined in tieung Offenders Act 199@Vestern
Australia) is a person under the age of 18 years and this reflects the definition
of *“children” referred to in paragraph 67 of the Observations and
Recommendations;

b. the definition ofbody sample”in theYoung Offenders Act 199Western
Australia) may need to be amended to be consistent with legislation
regarding forensic procedures involving body samples; and

C. the provisions in th&oung Offenders Regulations 1988ating to the
labelling of blood or urine samples and the requirement that a body sample
of blood be taken by a medical practitioner may need to be amended to be
consistent with legislation regarding forensic procedures.

(Paragraph 8.163)
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In what circumstances should there be judicial oversight of the compulsory taking of
samples?

73. The Committee has addressed this issue in paragraphs 49 and 50 of the Observations
and Recommendations.
(Paragraph 8.164 - 8.165 and 8.171 - 8.186)

In what circumstances should a police officer be empowered to authorise the compulsory
taking of samples?

74. The Committee has addressed this issue in paragraphs 49, 51 and 52 of the
Observations and Recommendations.

(Paragraphs 8.164 - 8.165 and 8.166 - 8.170)

Should there be provision for interim orders?

. Who should be empowered to grant interim orders - police officers, justices of the
peace, or magistrates?

. Should the suspect be represented at hearings of an application for an order to
undergo a compulsory forensic procedure?

. What rights should a suspect have at any hearing?

75. It appears to the Committee that, in the event that the legislation requires an application

to be made to a magistrate or a justice of the peace for an order to conduct a forensic
procedure, then the ability to seek an order by electronic means may be one method of
alleviating some of the difficulties experienced by remote areas of Western Australia.
The Committee notes thiamterim orders”, as they are discussed in the report, can be
made by electronic means but they still require final determination.

(Paragraphs 8.187 - 8.192)

76. The Committee recommends that where it is not practicable for a police officer
to physically appear before a magistrate or a justice of the peace to obtain an
order to conduct a forensic procedure, an application and an order for a
compulsory forensic procedure can be made by electronic means.
(Paragraphs 8.187 - 8.192)

77. The Committee recommends that once an order has been obtained in the
circumstances set out in paragraph 76 of the Observations and
Recommendations, it does not require sanction by an application and a
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78.

corresponding order at a final hearing. The Comnitee emphasises that it is the
only order required.
(Paragraphs 8.187 - 8.192)

The majority of the Committee recommends that legislation not require that a
person under suspicion of having comiitted an indictable offence be present or
have legal representation at a hearing, to cross examine witnesses or to make a
submission to the magistrate or justice of the peace.

(Paragraphs 8.187 - 8.192)

Who should collect samples?

In what circumstances should police officers be empowered to collect samples?

Should there be different restrictions applying to different types of samples, such as a blood
sample and a buccal swab?

79.

80.

81.

82.

The Committee considers that there is a need to clearly legislate in relation to the
categories of persons authorised to conduct different types of forensic procedures.
(Paragraphs 8.197 - 8.209)

The Committee recommends that intimate and non-intimate forensic procedures
may be conducted by a medical practitioner, a nurse or atauthorised person’.
(Paragraphs 8.197 - 8.209)

The Committee repeats its recommendation at paragraphs 21 - 24 of the Observations
and Recommendations regarding the sex of the person conducting a relevant forensic
procedure.

In making the recommendations at paragraphs 80 and 81 of the Observations
and Recommendations, the Committee refers to paragraph 20 of the
Observations and Recommendations where it is stated that the Committee is
divided as to whether the taking of a sample by buccal swab is to be considered
an intimate or non-intimate forensic procedure. Regardless of the ultimate
classification, the majority of the Committee are of the view that aflauthorised
person” for the conduct of a forensic procedure involving the taking of a sample
by buccal swab, should include a police officer who has been trained in the
relevant procedure.

(Paragraphs 8.197 - 8.209)
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83. The Committee is of the view that arfauthorised person”for the conduct of a
forensic procedure involving the taking of blood should include a phlebotomist
or a medical technician who has been trained in the relevant procedure.
(Paragraphs 8.197 - 8.209)

84. The Committee recommends that:

a. a “medical practitioner” should include, in relation to a forensic
procedure involving the mouth or the teeth or an impression left by the
mouth or teeth, a registered dentist; and

b. an “authorised person”is one authorised by the Commissioner of Police.

(Paragraphs 8.197 - 8.209)

At the time a sample is physically taken, what safeguards are necessary to protect the well-
being of: the person whose sample is taken; the medical officer taking the sample; and police
officers assisting the medical officer?

85. The Committee recommends that no civil or criminal liaklity is incurred by any
person who carries out, or helps to carry out, a forensic procedure in respect of
anything done by that person in carrying out or helping to carry out the forensic
procedure if the person believed on reasonable grounds that:

a. informed consent had been given to the carrying out of the forensic
procedure;
b. in the case of a person under suspicion of having committed an

indictable offence, the carrying out of the forensic procedure without
informed consent had been duly authorised by a magistrate or a justice
of the peace; or

C. in the case of a person who has been charged with or convicted of an
indictable offence, the carrying out of the forensic procedure without
informed consent employed reasonable force, if necessary,

and the thing was done in good faith and the doing of it was reasonable in all the

circumstances.

(Paragraphs 8.197 - 8.209)

Should reasonable force be used to obtain samples?
If so, in what circumstances may it be used?

86. The Committee recommends that a person authorised to conduct a forensic
procedure or a person assisting such person may use reasonable force. In the case
of a person who is under suspicion as having committed an indictable offence but
who has not been charged with an indictable offence, reasonable force may only
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be used after an order to conduct a forensic procedure has been obtained from
a magistrate or a justice of the peace.
(Paragraphs 8.210 - 8.217)

How should the legislation address the ethical concerns of medical practitioners and concerns
expressed by other groups about the use of force in conducting forensic procedures?

87. The Committee notes that ethical concerns have been expressed by medical
practitioners and concerns have been expressed by other groups such as prison staff,
about the use of force in the conduct of medical procedures.

(Paragraphs 8.218 - 8. 220)

88. The Committee recommends that the legislation expressly provide that no person
be required to carry out or assist in the carrying out of a forensic procedure.
(Paragraphs 8.218 - 8. 219)

89. In so far as conducting forensic procedures on convicted offenders is concerned,
the Committee recommends that administrative arrangements should be
managed so that the forensic procedure is conducted by an outside, independent
medical practitioner, nurse or authorised person. If necessary they should also
be assisted by someone independent of the prison.

(Paragraph 8.220)

What procedures should apply at the time a sample is taken to ensure integrity in the sampling
and evidence collection processes? For example: what safeguards are needed to ensure the
integrity of analysis of samples and prevent tampering or contamination?

90. To ensure integrity of a sample obtained though a forensic procedure, it was repeatedly
emphasised to the Committee that the development of standard operation practices,
training and education is essential.

(Paragraphs 8.224 - 8.331)

91. The Committee recommends that guidelines for sampling at the scene of the
crime, conducting a forensic procedure on a person and the preservation and
expedition of biological evidence by trained personnel be developed to ensure the
chain of evidence and to guarantee the integrity of any sample.

(Paragraphs 8.224 - 8.331)
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92. The Committee recommends that all recruits and currently serving police officers
be requested to undergo a forensic procedure to provide a DNA profile for
exclusionary purposes.

(Paragraph 8.230)

93. The Committee notes that there may need to be provision for police officers to apply
for identifying data to be destroyed after they leave the police service.
(Paragraph 8.231)

94. The Committee notes that the above issues are procedural and should be addressed in
an administrative manner through the development of Codes of Practice and standard
operating procedures.

What measures should be taken to ensure that, should any changes be made to the legislation
regarding the collection of DNA forensic material, they are not in complete variance with
other forensic procedures such as procedures for taking fingerprints?

95. Although the Committee has focussed its inquiries on samples obtained for DNA
profiling, its comments are equally applicable for samples taken for other forensic
procedures.

(Paragraphs 8.232 - 8.235)

96. The Committee has not addressed all of the issues that may be raised by
paragraph 95 of the Observations and Recommendations. However, the
Committee recognises the importance of forensic odontology in criminal law
enforcement. When in South Australia the Committee was provided with
submissions which highlight some of the difficulties in drafting comprehensive
legislation covering all types of forensic procedures. The Committee recommends
that the government have regard to such submissions when drafting legislation
for this State.

(Paragraph 8.233)

Are there any other observations?

97. The practical implementation of the reporting requirements of the Victorian legislation
has created major difficulties. Sections 464ZD and 464ZF(11) Qfrthees Act 1958
(Victoria) require that police provide a copy offarensic report” to everyone on
whom a forensic procedure has been conducted. While the police have been
acknowledging blood has been provided, it is open to interpretation whether this
satisfies the requirement of the relevant Act, as it only states that blood was taken from
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a particular prisoner on a pigular date. The Victorian legislation did not define
“forensic report” and some have queried whether this should also have included
results of screening against the database.

(Paragraph 8.133)

Is there a need to retain the actual crime scene or suspect sample after the DNA profile has
been extracted and the information recorded?
How should samples be stored?

98. Subject to paragraphs 117 to 122 of the Observations and Recommendations, the
Committee recommends that all body samples and crim&cene samples and any
information obtained from those samples should be:

a. securely stored by the laboratory which conducted the relevant analysis,
and not the police; and
b. stored separately from any information that may identify the person to

whom the body sample relates.
(Paragraphs 9.1 - 9.12)

99. The Committee offers no judgment on the adequacy or otherwise of different methods

of packaging and storage save to note that:

a. the method of sampling has major scientific and financial implications;

b. the method of storage has major scientific and financial implications; and

C. the constant change in technology demonstrates the need for the users
(generally police) and the providers (scientists) to consult extensively with
each other to determine how best to practically implement any legislation.

(Paragraphs 9.1 - 9.12)

What is a standard set of loci?

100. In view of the diverse scientific opinions, the Committee does not make any
recommendations on what may be an appropriate set of loci, apart from the need for a
common set of loci for interstate and international integration and a sufficient number
for accurate identification. It appears that for the psepaf DNA profiling of the
Australian population the 9 loci plus the sex determinator may be sufficient.
(Paragraphs 10.12 - 10.14)

Should our legislation specifically restrict any DNA analysis to the non coding parS/A?

101. The majority of the Committee recommends that any DNA analysis not be
restricted to the non-coding parts of DNA.
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(Paragraphs 10.15 - 10.18)

Should Parliament legislate accreditation or licensing requirements fsdratories involved
in forensic DNA typing? If so, how?

102. The Comiittee believes that clear and mandatory quality assurance and quality control
standards should be established as being essential to the integrity of sample analysis
and DNA profiling, and that such standards should be met by each laboratory in which
DNA forensic testing is to be conducted.

(Paragraphs 10.19 - 10.27)

103. The development of scientific accreditation standards is not a task for which this
Committee is equipped. The Committee notes that the National Institute for Forensic
Science is already addressing the issue of national scieatificeditation.
(Paragraphs 10.19 - 10.27)

104. The Comiittee further notes that many laboratories will already operate under standard
scientific protocols and that the Committee is not in a position to question the adequacy
or otherwise of such protocols. Accordingly the Committee makes no comment on the
content of the various standards.

(Paragraphs 10.19 - 10.27)

105. However the Comittee notes that if accreditation standards affect evidentiary samples
and go wider than the scientific process, it may be useful for wider consultation to
occur. The Committee notes that, in line with the paosition in the State of New York,
this may involve the development of a multidisciplinary committee. Such aitie@m
would be an expert consultative committee including representatives of the judiciary,
legal professions and appropriate professional bodies such as the State forensic
laboratory. The committee could be established to determine minimum standards and
a program of accreditation, recommendations regarding DNA lab accreditation and
DNA forensic science accreditation and legislative regulation.

(Paragraphs 10.19 - 10.27)

Should the functions relating to storage and analysis of samples be separated from the
functions of the police service or other agency seeking to use samples? If so, how?

106. In the Comiittee’s view it is preferable to separate the functions of police investigation
and forensic DNA analysis. Both functions should be financially and operationally
independent.

(Paragraphs 10.28 - 10.51)
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107. The Committee recognises that collocation of the three disciplines (police forensic
services, the forensic chemistry laboratory and the PathCentre WA DNA Testing Unit)
may result in economies of scale and improve appropriate police exchange of
information and knowledge as well as maintain necessary independence. (Paragraphs
10.28 - 10.51)

108. In the event that DNA analytical facilities are to be collocated with other police
facilities, the Committee recommends that, to ensure functional autonomy and
operational independence, forensic services should be funded independently of
the police service.

(Paragraphs 10.28 - 10.51)

Who should be responsible for regulatory oversight of the DNA database? Should the roles
of database custodian and manager:

. be fulfilled by the law enforcement authorities; or

. be separate from law enforcement authorities and fulfilled by either:
» the State’s forensic laboratory; or
» an independent agency?

1009. The Committee recommends that regulatory oversight of and the roles of
database manager and custodian of any Western Australian DNA database be
separate to law enforcement authorities and be fulfilled by a functionally
autonomous public agency.

(Chapter 11)

110. The Committee is attracted to the organisational model of the United Kingdom
database whereby the role of the manager and custodian of the database
(including all identifying information) is kept separate from the police service and
is fulfilled by the Forensic Science Service. The United Kingdom police retain
ownership of the data and can enter into arrangements regarding its use. The
Committee recommends that consideration be given to structuring the ownership
and operation of any Western Australian database in a similar manner.
(Chapter 11)
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What access should be granted to suspects, convicted offenders and third parties in relation
to body samples and crime scene samples?

In what circumstances should there be access to and disclosure of information on a DNA
database?

What sanctions should there be for misuse of any information?

111.

112.

113.

The Committee recommends that there should be legislative specification of the
purposes for which forensic samples and information obtained through forensic
procedures can be used and disclosed to others. The Committee recommends that
permissible disclosure take place only in the event of one or more of the following
situations:

a. where the information is publicly known, and it is necessary for the
investigation of a criminal offence;

b. where it is necessary for the purposes of determining whether to
commence criminal proceedings or civil proeedings (in the light of the
way the procedure was carried out);

C. where it is necessary for forensic comparison in the course of a criminal
investigation by a police officer;

d. where an arrangement with the Commonwealth or another State or
Territory requires such disclosure;

e. where the person to whom the information relates has consented to such
disclosure; and

f. where a complaint has been made to the Privacy Commissioner.

(Chapter 12)

The Committee notes that a suspect (or convicted offeniebevable to provide

body samples to an independent expert. However to enable independent analysis of
crime scene samples, the suspect’s scientist (or convicted offender’s scientist) will need
access to crimscene evidence. The Committee is of the view that the safeguard of
independent analysis is a valuable one which provides the suspect (or convicted
offender) with a reasonable opportunity to verify or contest the prosecution's evidence.
(Chapter 12)

In any case where there is a sufficientcrime scene sample”the Committee
recommends that, if it is technically feasible, a portion of the material sufficient
for independent analysis is to be protected and preserved in accordances with
proper storage procedures, so that it can be made available to a defendant in
criminal proceedings so as to permit independent analysis on behalf of the
defendant, by an accredited forensic laboratory of the defendant’s choice.
(Chapter 12)

30
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114. The Committee notes that in Western Australia, there is no legislation similar to the
Data Protection Act 1984United Kingdom). The Committee suggests that
consideration be given to drafting appropriate legislation to give protection to
privileged information which can be collected as a result of forensic procedures.
(Paragraph 12.30)

115. The Committee recommends that there be heavy penalties for misuse of both
forensic material and information obtained from a forensic procedure, including
database information.

(Chapter 12)

What measures should ksdopted to allow the use of interstate forensic material and access
to interstate databases?

116. The Committee is of the view that in the interests of effective crime detection in
Western Australia the use of any information should be as wide as possible. The
Committee has already commented on permissible uses of the information at paragraph
111 of the Observations and Recommendations.

Should body samples and/or information derived from a forensic procedure (including
database profiles) obtained from body samples be destroyed and if so when?
Should destruction of a body sample and/or information derived from a forensic procedure
(including database profiles) obtained from a body sample be:

» automatic if a suspect is acquitted; or

» at the request of the suspect?

117. The Committee recommends that body samples from agpson and information
derived from a forensic procedure (including profiles) should be destroyed as
soon as practicable:

a. where that person is cleared of the offence, or the charge which has been
laid does not proceed to trial or hearing within 2 years of the sample
being taken;

b. where that person is not prosecuted for the offence within 2 years of the
sample being taken;

C. where that person is no longer suspected of having committed the
offence; or

d. where the courts rule that the evidence derived from a forensic

procedure is inadmissible,
and that person has applied in writing for the destruction of that material.
(Chapter 13)

G:\LG\LGRP\LG048.RP 31



Standing Committee on Legislation FORTY EIGHTH REPORT

118. The Committee recommends that the legislation should:

a. provide for the issue of a certificate of destruction upon request;

b. provide for the police or the Director of Public Prosecutions to make
application to the court to extend any period referred to above (117);

C. provide for the creation of a summary offence punishable on conviction

by imprisonment (1 year maximum) or a fine, where a person
knowingly fails to destroy, or uses or causes or permits to be used, a
sample or related material or information, or information derived from
such samples or related materials which were required to be destroyed;
and

d. provide for destruction in respect of volunteers who have withdrawn
their consent.

(Chapter 13)

Should crime scene samples and/or information derived from a crime scene sample
(including profiles) be destroyed and if so, when?

119. The Committee recommends that all crime scene samples and information
derived from a crime scene sample (including profiles) should be retained
indefinately.

(Chapter 13)

What should the extent of any destruction be, that is, identifying data only or the whole sample
and the profile?

120. The Committee recommends that DNA data derived from body samples be able
to be used in a statistical database to make comparisons between the pool of local
DNA data and specific individual DNA and crime scene profiles for the purposes
of calculating probabilities.
(Chapter 13)

121. The Committee recommends thatdestruction” occurs:

a. in the case of a body sample obtained from a forensic procedure, when
that sample is totally destroyed; and

b. in the case of any information obtained from a forensic procedure
(including DNA profiles), when any means of identifying the
information derived from a forensic procedure (including DNA profiles)
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with the person from whom it is taken is destroyed. This will enable the
use of any data in an anonymous form in a statistical database.
(Chapter 13)

Any other observations regarding destruction requirements?

122.

The Committee notes that some samples of body fluid, tissue or hair obtained from a
person may not be the body fluid, tissue or hair of that person but of a third party. If
a sample is taken, and the person is excluded from investigation, normally the sample
should be destroyed. However, that sample may indicate that the third party was
involved and in turn, link the third party to the crime scene. Accordingly it may
provide important evidence which should not be destroyed. Victorian commentators
suggested that the legislation be drafted so that, if following analysis, it is shown that
the material is not the body fluid, tissue or hair of the person from whom it was
sampled, then it does not need to be destroyed. Otherwise the legislation would require
the destruction of evidence.

(Paragraph 5.26)

What level of funding is required to establish and maintain a DNA database in its initial
stages, and from where should funding be sourced?

How should DNA casework and the database be funded?

Should there be centralised scientific analysis?

Should samples be analysed at a State or federal facility?

How should the legislation be implemented?

123.

124,

The Committee recommends that all samples will need to be processed to the
stage of having DNA profiles ready for input into the database, at State and
Territory level.

(Chapter 14)

It is outside the Committee’s mandate to make recommendations which may amount

to an appropriation, however the Committee is of the view that:

a. any funding assessment requires an honest appraisal of costs analysis;

b. whilst there may be immediate advantages, the Committee notes that it may
take up to four years from the inception of the database to obtain the full
benefits of a DNA database. The Committee emphasises that the Western
Australian community’s expectation of results must be long term;

C. all samples will need to be processed to the stage of having DNA profiles
ready for input into the database, at State and Territory level,
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125.

126.

127.

d. State forensic laboratories need to be adequately funded to accommodate the
increase in number of samples requiring analysis; and
e. funding will be required to educate and train law enforcement authorities and

scientific providers.
(Chapter 14)

In the interests of national integration and comparability the Committee is supportive

of the stance which the United States of America federal government has taken in:

a. supplying scientific training and database software, together with database
installation, database training and user support, free of charge to any
American state and local law enforcement laboratories performing DNA
analysis; and

b. establishing a federal grant program to assist state and local crime
laboratories in developing or improving forensic DNA testing capabilities.

(Chapter 14)

The Comiittee considers that it is undesirable if tharchase of servicesfs equated

by the public as thépurchase of prosecution” The Committee notes that in the
United Kingdom a deliberate decision was made to provide funding directly from the
United Kingdom Treasury rather than the police department. Whilst the police service
in the United Kingdom ultimately support the analytical services throudtiethdor
service” arrangement with forensic service providers, the potfieg” for a service

and do notfund” a service. The Committee considers that this distinction is very
important and that the same separation is appropriate for Western Australia.
(Paragraph 14.29)

The Committee considers that the funding model adopted by the United Kingdom is
an attractive model that should be considered by Western Australia. Although
prompted by privatisation initiatives, the United Kingdom funding arrangement
recognises the reality that the main user of forensic services are the police whilst
acknowledging the risks and negative perceptions if funding is provided directly by the
police. The Committee refers to its recommendations at paragraphs 109 and 110 of the
Observations and Recommendations.

(Paragraph 14.30)

34
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Should the regulatory regime for forensic procedures be set out in @meninal Code
(Western Australia)Police Act 1892(Western Australia) or separate legislation?

If the regulatory regime is to be set out in a dedicated piece of legislation what effect will this
have on existing legislation?

128. The Committee recommends that:

a. provisions relating to all forensic procedures and DNA profiling be
enacted in separate dedicated legislation; and
b. the provisions of the1l999 Model Billbe closely scrutinised by Western

Australia when drafting new legislation.
(Paragraphs 15.2 - 15.7)

What level of consultation is necessary for the development and implementation of legislation?

129. The Committee recommends that the Western Australian government consult
widely when drafting any forensic procedures legislation for the State.
Consultation should include, as a minimum, users (for example, the police),
providers (for example, scientific analytical services) and members of the legal
profession and judiciary.

(Paragraphs 15.8 - 15.10)

Should there be a provision for review?

130. The Committee recommends that any legislation dealing with forensic procedures
and DNA profiling contain a provision for review after five years of operation.

Should adverse inferences be drawn from evidence of refusal to undergo a forensic procedure
and if so, in what circumstances?

131. The Committee recommends that:

a. subject to paragraphs 131b and 131c, evidence of a person’s refusal or
failure to consent or withdrawal of consent to a forensic procedure
should not be admissible in proceedings against the person. This would
encompass volunteers sampled under mass screenings;

b. where a justice of the peace or magistrate has authorised the carrying
out of a forensic procedure on a suspect, then evidence that the suspect
has refused to comply or has obstructed, resisted or hindered the
carrying out of the forensic procedure should be admissible in any
proceedings against the suspect; and
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C. where a person has been charged with an offence and has been
requested by the police to undergo a forensic procedure then, evidence
that the suspect has refused to comply or has obstructed, resisted or
hindered the carrying out of the forensic procedure should be
admissible in any proceedings against the suspect.

(Paragraphs 16.18 - 16.27)

Should evidence be admissible where there has been failure to comply with legal requirements,
and if so under what circumstances?

132. The Committee recommends that:

a. subject to paragraph 132b, where there has been a breach of, or failure
to comply with any of the legislative provisions regarding a forensic
procedure or the recording or use of information on a DNA database,
then the forensic material, any results of the forensic analysis and any
evidence obtained as a result of or in connection with the carrying out
of the forensic procedure should not be admissible in any proceedings
against the person on whom the procedure was conducted unless:

. the person on whom the forensic procedure was conducted
consents; or

. the court is satisfied on the balance of probabilities of certain
matters that justify the admission of the evidence into
proceedings despite the failure to comply with the legislative
provisions. Such matters would include the probative value of
the evidence, the reasons for failure to comply, the gravity of
the failure to comply and whether the failure was intentional
or deliberate; and

b. if the forensic material was required to be destroyed then the forensic
material, any results of the forensic analysis and any evidence obtained
as a result of or in connection with the carrying out of the forensic
procedure is not admissible in any proceedings against the person on
whom the procedure was conducted.

(Paragraphs 16.28 - 16.34)
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What measures should be put into place regarding the reliability of the database?

133. This issue is outside the scope of the Committee’s current inquiry. The Committee
makes some observations in Chapter 16.
(Paragraphs 16.35 - 16.38)

If the primary evidence (the crime scene sample) is not available, whether through loss,
destruction or deterioration, should the secondary evidence (the DNA profile) be admissible
in evidence, and if so what weight should it carry?

134. This issue is outside the scope of the Committee’s current inquiry. The Committee
makes some observations in Chapter 16.
(Paragraphs 16.39 - 16.41)

What mechanisms should be in place regarding access by the defence to the forensic material
and database information for independent verification?

135. The Comiittee has addressed this issue in Chapter 12 and in paradfadph415 of
the Observations and Recommendations.
(Paragraphs 16.42 - 16.42)

What other procedural safeguards may be required when presenting DNA evidence in
criminal proceedings? For example: pre-trial diseery, the availability of legal aid and the
availability of experts; the role of education in the use of DNA as evidence.

136. These issues are outside the scope of the @eisicurrent inquiry. The Committee
makes some observations in Chapter 16.
(Paragraphs 16.44 - 16.62)
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Chapter 2

THE COMMITTEE ’SINVESTIGATIONS

2.1

2.2

2.3

2.4

Forensic procedures and DNA profiling are not new concepts. The United Kingdom,
Germany and the United States of America have been investigating the use of, or using,
forensic procedures and DNA profiling techniques for many years albeitifféthrd)
degrees of funding and political will. However, in comparison with other countries the
use of such procedures in Australia is relatively new.

On 20 August 1998, following this Committee’s completion of its Report into the CLA
Bill, 3the Attorney General moved and the House agreed that the ilemsonduct
a further inquiry into matters raised by the Committee’s inquiry into the CLA BiIll.

The referral to the Committee was in the following terms:

“That the Legislation Committee have power to inquire into and report on those
recommendations, contained in the Committee’s report on the Criminal Law
Amendment Bill (No. 1) 1998, relating to the taking of forensic saraptestalking,

that remain for consideration consequent upon the enactment of that' Bill.

Following prorogation of Parliament on 6 August 1999, the House re-referred the
matter to the Committee on 12 August 1999.

In order for the Committee to give the best consideration to the issues which forensic
procedures and DNA profiling raise, it was imperative to gain more knowledge of the
systems and procedures utilised in other jurisdictions.

Accordingly, the Committee resolved to meet with various stakeholders in other
jurisdictions which had adopted, or were in the process of adopting, legislation relating
to forensic procedures and DNA profiling.

13

14

15

42nd Report of the Standing Committee on Legislat@iminal Law Amendment Bill (No 1)
1998,tabled on 19 May 1998.

Hansard Legislative Council, 20 Augud998, p. 583.

Hansard Legislative Counci,| 12 Augud999, p. 120.
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2.5 Between 4 October 1998 and 9 October 1998 four members of the Committee travelled
to Victoria and South Australid. A list of the persons and organisations with whom
the Committee met is attached as Appendix 1.

In December 1998 the Committee put forward a proposal to the Legislative Council for travel to
the United Kingdom, Germany and the United States of AmErica. The proposal was approved
on 17 December 1998.

2.6 Between 22 January 1999 and 9 February 1999 a subcommittee of three members of
the Committee visited the United Kingdom, Germany and the United States of
America®® A list of the persons and organisations with whom the members met is
attached as Appendix 2. For ease of reference in this Report, the subcommittee shall
be referred to as the Committee.

2.7 The Committee collected and has considered information on a variety of issues from
a wide range of persons and organisations. A list of the material collected in the
Eastern States of Australia, the United Kingdom, Germany and the United States of
America for the purposes of this Report is attached as Appendix 3.

2.8 Since the Committee’s inquiries overseas and interstate, in May 1999, the
Commonwealth Model Criminal Code Officer's Committee Secretariat (“MCCOC")
released a discussion paper appending a draft model forensiasdasadsl proposed
national DNA database Bill for discussion (“MCCOC Repdft’). The MCCOC Report

16 The Hons Bruce Donaldson, John Cowdell, Bill Stretch and Giz Watson MLCs, along with the

Committee’s former Advisory/ Research Officer, Mr Michael Smyth and former Committee
Clerk, Ms Jan Paniperis, traveled to Victoria and South Australia.

o 46th Report of the Standing Committee on Legislatinguiry into Forensic Procedures and

DNA Profiling, tabled on 10 December 1998 (“46th Report”).

18 Hansard Legislative Council, 17 December 1998, pp. 5308 - 5313.

19 The Committee resolved that a subcommittee be formed for the purpose of travelling and taking

evidence. The Hons Bruce Donaldson, Derrick Tomlinson and Bill Stretch, along with the
Committee’s Advisory/Research Officer, Ms Mia Betjeman, and Committee Clerk, Ms Connie
Fierro, travelled to the United Kingdom, Germany and the United States of America.

20 Model Criminal Code Officers Committee of the Standing Committee of Attorneys General,

Report: Model Forensic Procedures Bill and the Proposed National DNA Datdidagel 999
(“MCCOC Report”).
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2.9

2.10

proposes that new provisions be added to a model Bill on forensic procedures issued
in 1995. For the purposes of this Report the proposed amended Bill shall be referred
to as thel999 Model BilF*

Where possible the Committee has taken the opportunity to comment on some of the
provisions of thet999 Model Bill. The Committee has not examined 1999 Model

Bill in detail as it understands that 1899 Model Billis being further amended and

the Committee wished to table this Report as soon as possible, so that it may assist with
the drafting of the State’s DNA legislation.

For ease of reference, Appendix 4 contains an explanation of abbreviations and
terminology used throughout this Report. Of particular note is the use of the phrases:

. “suspectwhich, except where the context otherwise requires, is used in this
Report to refer to a person who is suspected of committing an offence
whether or not he or she is in custody and whether or not he or she is arrested
and charged; and

. “forensic proceduréswhich is used in this Report to refer timtimate
forensic procedures”and “non-intimate forensic procedures{as both
phrases are defined in paragraphs 18 and 19 of the Observations and
Recommendations of this Report) and the taking of a sample by buccal swab.
It is to be noted that the definition ‘Gfon-intimate forensic procedures”
includes fingerprints.

21

The Committee notes that the consultation period forl8#9 Model Billhas ended and
understands that tHE999 Model Billis being redrafted. As any observations made in this
Report are in relation to tHE999 Model Billas published with the MCCOC Report in May
1999, to some degree the observations may be superseded by further amendment.
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Chapter 3

INTRODUCTION TO FORENSIC PROCEDURES AND DNA PROFILING

3.1 Forensic procedures involving fingerprinting, forensic odontology and pathology have
long been conducted by authorities in the criminal justice system. The results of such
procedures are often used as evidence in criminal proceedings.

3.2 DNA (deoxyribonucleic acid) testing, fitmg and evidence have now entered the
mainstream of the criminal justice system. In addition DNA analysis has been used
extensively over a long period of time in respect of paternity testing. Today it is hard
to pick up a daily paper and not find an article reporting the use of DNA testing in a
civil or criminal case. The application of DNA profiling is to criminal law enforcement
in the 1990s, what the discovery of fingerprinting was at the beginning of the century.

3.3 The use of DNA in the criminal justice system has attracted mpglord and created
much controversy. As noted by one scholailthbugh biological innovations etc are
often initially seen as perversions, over time, they become accepted as ‘ritual
supported by unquestioned beliafed prejudices’. As technologies improve, people
recognise them as advantageous. Societyugtrdts legislatures and courts, figures
out how to resolve the problems they posed at the odfset”.

What is DNA?%

3.4 DNA is found in all living cells. It caes the coded information that makes every
person an individual. This code is inherited from a person’s parents so it can be used
to prove biological family ties.

35 DNA is made up of four chemicals, called bases, which are abbreviated as A, T, C and
G. The bases are like the teeth in a zipper and arranged in a spiral called a double
helix. The bases are arranged in pairs. A and T always bind together and C and G

= Kevles, Daniel J, “Study Cloning, Don’t Ban It: Society finds ways to resolve problems posed

by science; The New York Timg®PED, 26 February 1997.

= This information is based on: Federal Bureau of Investigation Educational Internet Publication

DNA Testinghttp://www.fbi.gov, (searched 1 Julp99).
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3.6

always bind together. DNA is composed of millions of these bases and their
combinations are unique to each person, with the exception of identical twins.

There are two places in the cell whBieA is found. Nuclear DNA is found in the
nucleus and mitochondrial DNA is found in the mitochondria which are in the body
of the cell. These two types of DNA are used for different crime detection purposes.

What is DNA profiling? %

3.7

3.8

3.9

DNA profiling (sometimes referred to as “DNA fingerprinting” or “DNA typing”) is

a technique which has developed rapidly over the last ten years. It was first developed
as an identification technique in 1984 by Professor Alec Jeffreys of the University of
Leicester. Originally used to detect thegence of genetic diseases, DNA profiling
soon came to be used in criminal investigations, forensic science and paternity testing.
Great advances have been made in the automation and computerisation of DNA
analysis techniques, and there have been improvements in the sensitivity and
application of profiling methods.

A DNA prdfile is constructed by first extracting a DNA sample from body tissue, body
fluids or hair. If the sample is obtained from a crime scene it may be any sufficiently
robust sample of human tissue, hair or fluid such as saliva left on a glass or in a cool
drink can, or blood or semen left at the crime scene or on the victim.

All DNA analysis techniques involve the identification of gene types (alleles) at a
particular location (locus) on a chromosome. Identifying alleles at a number of
different loci provides ®NA profile. The types and number of loci chosen depends
on many factors including their discriminatory power and sensitivity. For example, the
forensic DNA unit at the Western Australian Centre for Pathology and Medical
Research (“PathCentre”) routinely identifies up to 10 loci to provide a profile which
will easily exclude a falsely accused person or a suspect. Elsewhere in the world,
between 5 and 13 loci are routinely used.

24

25

26

Nuclear DNA is inherited as a combination from both parents.

Mitochondrial DNA is inherited solely from the mother. As each cell has many mitochondria
it is very useful when the crime laboratory only has a very small amount of evidence to test, or
the nucleus of the cells may be missing or degraded, as in the case of very old bones or hair.

This information is taken, in part, from The Forensic Science Senliegyyers Guide to
DNA” Version 1; and Feeney, A, and Webb, L, “Abi Prism 310 Genetic Analyzer Acquisition”,
PathCentre News/ol 3, No 2, October 1997, at p. 13.
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3.10

3.11

3.12

3.13

3.14

3.15

3.16

DNA is extracted from the sample and quantified, amplified, typed and loaded onto a
database. Laboratories generally use one or both of two techniques: PCR (polymerase
chain reaction) and/or RFLP (restriction fragment length polymorphisms). However,

it should be noted that techniques continue to be refined and new techniques of DNA
profiling continue to be developed. Further discussion of these techniques is at Chapter
10 of this Report. DNA profiles generated by either technique are then recorded and
stored on a database.

A DNA profile is a computerised alpha-numeric value obtained from the visualised
output of the DNA analytical process. In contrast to fingerprints, a DNA profile is
ideally suited to electronic storage and transfer because of its numerical representation.

The profile is stored in a compuliée to provide intelligence for crime investigation.
A typical database contains three indices:

1. profiles obtained from forensic case work from material left at crime scenes
(“crime scene profiles);

2. profiles of convicted offenders; and

3. profiles of missing persons or relatives of missing persons.

Whenever a new profile is loaded onto the system it may be searched against the other
indices to determine if fimatches” any other profile. Matches are sometimes referred

to as*hits” . The structure of the database enables searches to be conducted scene to
scene, person to person and person to scene.

The database may have a facility to compare unsolved stene profiles with DNA
profiles from suspects to establish their innocence or confirm their probable
involvement.

When the DNA profile of an individual matches a crime scerfibepitoe significance

can be assessed only if the probability of that profile occurring in the relevant
population is known. The frequency of a profile is calculated by multiplying the
frequencies of the alleles at each locus using population databases of randomly selected
and unrelated individuals. Statistical databases are maintained for this purpose.

DNA material contains a large amount of information about a person. It is often
referred to a%a person's blueprint’ The potential, whether real or perceived, for the
use and misuse of any genetic information obtained from the DNA for purposes other
than the investigation of crime has raised concerns. Although the Committee was
uniformly advised that DNA scientific techniques only examine non-coding genetic

G:\LG\LGRP\LG048.RP 45



Standing Committee on Legislation FORTY EIGHTH REPORT

information, the rapid technological advancement of the science means that it is
important that there be legislation to protect the privacy of individuals and to ensure
that the DNA sample can be used only for prescribed purposes.

Investigations interstate and internationally

3.17 The Committee conducted inquiries in the following jurisdictions:

. Victoria, which was the first State to enact comprehensive legislation dealing
with forensic procedures;
. South Australia, which enacted t@eminal Law (Forensic Procedures) Act

1998 (South Australia), containing extensive safeguards surrounding the
taking of forensic samples;

. the United Kingdom, which pioneered the development of DNA-related
technology, has had a national database in operationl88&eand remains
at the forefront of DNA forensic technology;

. Germany, which is different from but similarly advanced as the United
Kingdom, has led the development of a trans-European and eventually
international standard for DNA forensic technology; and

. the United States of America, which has a DNA system and a regulatory
regime different from that of the United Kingdom. The United States of
America faces issues similar to Australia in having to combine the systems
of a number of autonomous State jurisdictions into a workable whole,
managed by the Federal Bureau of Investigations.

3.18 In addition the Advisory/Research Officer, on behalf of the Committee, made inquiries
of the New York Police Department which recently foreshadowed New York State
legislation that will be broader than the American federal model and more akin to the
United Kingdom system with regard to the range of suspects who may be s&mpled.

2 Police Commissioner Howard Safir's remarks to the Students of the Bronx High School of

Science, 14 December 1998. This matter is further discussed at 8.88 of this Report.
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Chapter 4

PURPOSE OFDNA TESTING AND ESTABLISHMENT OF A DNA DATABASE

Introduction

4.1

4.2

The Committee considers that the Western Australian public is entitled to expect that
criminals are identified, apprehended and brought before the courts as expeditiously
as possible. It is in this context that the Committee recognises the increasingly
important role of forensic science in criminal investigation and public S&fety. Equally
it recognises that suitable safeguards must beairefb protect individual rights and

civil liberties.

While police in each Australian jurisdictiongsess broad powers to take fingerprints
from persons in custody, legislation permitting police to obtain samples of genetic
material from suspects who have not been arrested or charged with an offence and who
do not consent, is either non existent or too restrictive to allow for a database similar
to the national Automated Fingerprint Identification System (“AFIS”). Whereas
fingerprint legislation generally empowers police to take fingerprints for the purpose
of future identification, legislation permitting blood sampling is much motdatge.

For example, it is generally necessary to demonstratesénable causeor that
material evidence would be provided of the individual’'s guilt or innocence of a
particular crime, to ju#fy the taking of blood from a person in custody. To establish

a fully effective database police would need power to collect samples of genetic
material for DNA profiling with a view tdfuture” identification not merely for
suspect identification for ‘articular crime” under investigatior,

28

29

One example of the role of DNA profiling in public safety is its use in Post Conviction Testing.
Post Conviction Testing is used in this Report to refer to the sampling of persons currently
undergoing a term of imprisonment or detention and who have previously been found guilty
of an offence for which a forensic sample could have been obtained, had the relevant legislation
been in place at the time of conviction. Post Conviction Testing can link convicted offenders
with offences, other than that for which they are serving a term of imprisonment, stimulate
investigative work and facilitate prosecution. If the offender is further convicted then early
release can be prevented.

See further McLeod, N “Legal Impediments to a National DNA Datab#@nlstralian Journal
of Forensic Science3/2 -3 -4 (1991) pp. 22 - 23. The author also notes the ramifications of
the CommonwealtRrivacy Act 1988&n the construction of DNA databases.
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4.3

4.4

The collection of samples of genetic material from persons, are generally categorised
as ‘intimate” or “non-intimaté. “Intimate procedurés usually include an
examination of, taking of a sample from or the taking of a photograph of: the breasts
of a female, the genital or anal areas or the buttocks, the taking of a sample of blood,
and taking of a sample of pubic haiNon-intimate proceduresenerally include an
examination of, the taking of a sample from, or photograph of parts of the body other
than those which are intimate (eg: the breasts of a female or the genital or anal areas),
the taking of a sample of hair other than pubic hair, and taking of a sample from a nail
or under a nail. Other procedures, such as the taking of a sample by buccal swab, have
been treated as intimate by some jurisdictions and non-intimate by $thers.

The use of DNA evidence and the establishment of a DNA database in other
jurisdictions has had many effects on crime and criminal law enforcement, some
reported and some anecdotal. The Association of Chief Police Officers, United
Kingdom, has indicated that forensic science®an:

. eliminate suspects;

. link incidents;

. inform inquiries;

. corroborate suspicions; and

. more rarely, directly identify an “unknown”.

A few of these aspects are canvassed below.

Clearance rate of crime

4.5

Rapid growth in the clearance rate of crime in the United Kingdom has been achieved
through the use of new technology, DNA sampling and other measures. In the words
of the former Western Australian Police Commissioner, Mr Robert Falcoflee: “
British have found that #se bits and pieces and smudges which have never before
taken us anywhere can now lead us back to pedple.”

30

31

32

A buccal swab involves the scraping of a cotton bud or a buccal comb against the inside cheek
of a person’s mouth in order to obtain some of the mouth (buccal) cells for analysis.

Association of Chief Police Officer$ackling Crime Effectively - Management idanok Vol
2, United Kingdom, May 1996.

Evidence Mr Robert Falconer, former Commissioner of Police, Western Australian Police
Service, 1 April 1998, p. 5.

48
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4.6 The Committee was informed by Mr Ben Gunn, Chief Constable, Cambridgeshire
Constabulary, that use by police of a recent report on police practices, has resulted in
greater resolution of crim@.  He also notes that English counties experiencing greater
crime resolution generally correlate with those counties which utilise DNA matching
in their criminal investigations. However, there are other things that reinforce the value
of DNA as a investigative tool, for example, the training of politiears in crime
scene preservation and sampling procedures. While it is not possible to attribute higher
crime resolution solely to DNA use, the Committee was persuaded that it is more than
mere coincidence.

4.7 Mr Alastair Ross, Director of the National Institute of Forensic Science in Australia,
told the Committee that there had been an initial focus on DNA evidence being used
to solve crimes of violence such as murder and rape. However, figures in Britain since
setting up the DNA datalse three years ago showed police had markedly higher
clearance rates féwolume crimes” such as burglar.  In the words of Mr Ross
“[L]et’s face it these are the sorts of crimes that affect most Austrafans

4.8 In the United Kingdom the results have been impressive. Since the United Kingdom
database became operational in April 1995, of 494,291 suspect profiles loaded onto the
database, there have been 35,881 matches of suspect to crime scene and 6,698 matches
of crime scene to crime scefte.

4.9 The Committee notes the comments of the former Police Commissioner, Mr Robert
Falconer, during the 1999/2000 Estimates Hearings of the Legislative Council that:
“[1]n this country[Western Australiaihe clearance rate for house burglary is between
12 and 15 per cent, and in the last figures it reached 18 per cent and the people are
critical of that. That is the best we can do in theeot environment and with the

3 Association of Chief Police OfficerSackling Crime Effectively - Management tdanok Vol

2, United Kingdom, May 1996.

34 EvidenceMr Alastair Ross, Director of the National Institute of Forensic Science in Australia

15 April 1998, p. 1.

s As reported by th&Vest Australiamewspaper, "DNA key to solving crime”, 8 September

1998.

% Figures obtained from the Forensic Science Service, United Kingdditional DNA Database
Weekly Update, ¥k No. 197.As at 23 January 1999 there were some 46,500 crime scene
samples retained on the database. The total number of crime scene samples loaded onto the
database was not available as crime scene profiles may be removed when the crime is solved.
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existing legislation. The Brits are getting into low 40 per cent figures for what they call
volume crime, such as burglary. In essence it is because of the use of DNA legislation
and technology?’

Reduction of recidivism and a deterrent effect

4.10

411

4.12

4.13

Criminologists and people in the criminal justice system have long mooted that three
groups of offenders feature high on the list of recidivism: armed robbers, burglars and
sex offender® It has been suggested that the use of DNA as an investigative tool will
have a major deterrent effect on these and other groups of offenders.

It is difficult toassess the benefit of DNA as a deterrent to criminal activity. It is
probable that the real deterrent effect is in the higher clearance rates. The most
powerful deterrent is the probability of being caught. Hence, as public awareness of
the success of DNA profiling in criminal detection grows, so criminals become
cautious of committing offences like burglary or criminal assaults, where they know
that small body fluid stains, body tissues or even hairs left at crime scenes or on their
victims, may provide traceable DNA profiles and thusdaese the probability of their

being caught?

Countries using DNA matching are experiencing declines in crime rates. It is not
possible to apportion the contribution of DNA matching to the declines as other
affecting factors include demographic changes, improved economic conditions and
greater emphases on crime prevention and community poffcing.

There is anecdotal evidence in the United Kingdom that 7-8 per cent of the population
is responsible for about 70-80 per cent of critne.  When the DNA database was

37

38

39

40

41

Hansard Standing Committee on Estimates and Financial Operations, 1999/2000 Estimates
Hearings, Legislative Council, Tuesday 1 June 1999, Mr Robert Falconer, former
Commissioner of Police.

Evidence Mr Robert Falconer, former Commissioner of Police, Western Australian Police
Service, 1 April 1998, p. 4.

Also noted in the MCCOC Report at p. 2.
As noted in the MCCOC Report at p. 2.

Gunn, DG, Chief Constable, Cambridgeshire Constabulary, United Kinddimtional DNA
Database: Presentation to Australian Police OfficéMglbourne, 5 August997, p. 30.
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4.14

4.15

4.16

4.17

established, the ability to compare suspect samples against unsolved crimes proved
very successful. It enabled police to focus their inquiries and identify repeat offenders.

Reported statistics illustrate why such a focus on repeat offenders can prove effective.
A study of sex offenders between 1975 and 1989 by the University of Western
Australia’s Crime Research Centre, found that of the 238 rape offenders able to be
followed up, 96 had returned to prison at least once following their rape offence, and
of these 10 had committed rape again. A further 10 had ittedrother sex offences

by the survey date. Sixty cases had records of imprisonment for violent offences either
before or after their imprisonment for rape. In all, 75 repeated an offence of violence
or sex (or both), indicating high risks of dangerous re-offending, bearing in mind that
only known transgressions punished by prison terms are recdrded.

The above report lends some support to an article published Wegtéustralian
newspaper which stated that a British survey had found that 90 per cent of sex
offenders had convictions for lesser offences such as burglary; and 50 per cent of the
males charged with murdering young women who were abducted off the streets had
convictions for relatively minor crimes of assafilt.

That same newspaper article stated that in New Zealand, a case study of 32 intruder
rapists had found that 28 of them had previous convictions for burglary. Thirteen were
serial offenders and 12 had previous convictions for fape.

Along with clearance of unsolved crimes, the deterrent effect is one of the major
justifications for Post Conviction Testily.  This will be examined in Chapter 8.

Elimination of persons as suspects

4.18

It is important to remember that DNA profiling is not just inclusionary: it is
exclusionary as well. That DNA profiling can exclude a suspect is of considerable

42

43

44

45

Broadhurst, R, and Maller, R5ex Offending and Recidivisr@rime Research Centre,
University of Western Australia, 1991 (reprinted 1994), p. 52.

As reported in th&Vest Australiamewspaper, "Gene lists carve into United Kingdom crime",
10 August1998.

As reported in th&Vest Australiamewspaper, "Gene lists carve into United Kingdom crime",
10 August1998.

Post Conviction Testing is explained and defined at footnote 28 above.
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4.19

4.20

4.21

value not only to the suspect, but also to the police who may then pursue different lines
of enquiry.

If the DNA profile of crime scene evidence does not match the profile of the suspect,
the suspect is exonerated. DNA techniques have proven extremely useful in excluding
suspects. The FBI finds exclusions in about 30 per cent of the comparisons it conducts,
making DNA-typing a major source of protection for the innocent. However, it does
not necessarily follow that the match of a crime scene profile with a suspect profile
proves guilt.

Although a DNA mismatch means innocence, a DNA match does not mean guilt. If
the DNA profiles from the evidence and a suspect are judged to match, the strength of
this evidence is measured bynaatch probability”, thelikelihood that an individual
chosen randomly from an appropriate population will match the crime prdfigood

deal of controversy has centered on the methods for calculating this match probability.
The Committee discusses this issue in Chaptét 16.

In the United States of America, DNA has been used extensively to establish innocence
after trial. Individuals convicted after jury trials and sentenced to long prison terms,
most serving on average 7 years before their release, have been exonerated by DNA
evidence produced in special appedls.  This issue is discussed at paragraphs 8.149 -
8.152 of the Report.

Investigative tool - narrowing the field

4.22

In the United Kingdom, United States of America and Germany, the DNA database is
used as a tool for investigation. If a matchtot” is found on the database, police
approach the laboratory for a report to be used at court to obtain a fresh sample for
analysis for evidentiary purposes. The fact that there has Bbbeh @n the database

is not a matter which is presented at trial. The requirement for a fresh evidentiary or
“casework” sample negates the requirement to prove that the former database sample,
which may have been taken many years before, was in fact a sample from the suspect.
Such evidentiary difficulties have been experienced by the police in respect of
fingerprints.

46

a7

See also paragraphs 7.46 - 7.48.

US Department of Justice, Office of Justice Progrd@esvicted by Juries, Exonerated by
Science: Case Studies in the Use of DNA Evidence to Establish Innocence Aftdlatioahl
Institute of Justice, June 1996.

52
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4.23

4.24

A database can enable police to establish the serial nature of crimes by aggregation of
clues and leads which they may not otherwise associate. A database can also quickly
identify travelling criminals and dual identities. Anecdotal evidence provided to the
Committee suggested that DNA evidence alone was the trigger for more thorough
investigations into individuals who were ultimately convicted of the crime. Without
the DNA evidence the individuals may not have been investigated for further
incriminating evidence.

The Committee was informed that DNA profiling techniques in the United Kingdom
has also lead to pleas of guilty - when suspects are told that a link exists between them
and an unsolved crime, they tend to admit to the crime rather than take it through to
trial.*

Other Observations

4.25

4.26

The Committee was repeatedly informed that the integrity of any evidence is paramount
and it recognises that there have been allegations, whether or not proven, that DNA
evidence may be tampered with or planted by dishonest individuals. Allegations of
tampering with DNA evidence may still occur in much the same way as allegations
have been made with other evidentiary items and processes in the past.

The Committee was also informed that mistakes in the use of forensic evidence have
lead to prominent miscarriages of justice, illustrated by the case of the “Birmingham
Six" in the United Kingdom? That case did not involve DNA evidence but it

48

49

Evidence Mr Alastair Ross, Director of the National Institute of Forensic Science in Australia,
15 April 1998, pp. 28-29.

Mcllkenny & Ors(1991) 93 Cr. App. R 287. In 1975 Mcllkenny and others were convicted

of 21 counts of murder, arising out of the IRA bombing of two public houses in Birmingham

in which 21 people were killed and 162 injured. Their appeal against conviction was
dismissed. In 1987 the Home Secretary referred the case to the Court of Appeal on the ground
that there was fresh scientific evidence and fresh evidence that the appellants had been beaten
following their arrests. This appeal was likewise dismissed. The case was again referred by
the Home Secretary as a result of further fresh evidence. The appeal was allowed and the
convictions quashed as being both unsafe and unsatisfactory.

The appeal court noted that whilst there was no doubt that based on the evidence at trial, the
case against the appellants was convincing; equally there was no doubt that the case, as left to
the jury depended heavily on scientific evidence of an expert and police evidence of interviews
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4.27

4.28

emphasised the requirement for the utmost integrity in the collection and analysis of
forensic evidence.

Further, in 1996 and 1997 the Federal Bureau of Investigations’ Forensic Science
Research and Training Centre was the subject of an inquiry by the USA Department
of Justice Inspector General. The inquiry was prompted by the claims of a whistle

blower, concerning a number of alleged security breaches including tampering with

samples in the course of DNA analysts.

In mentioning these issues the Committee does not intend them to detract from the
valuable use of DNA evidence in the investigation of crime. Rather the Committee
recognises the need for suitable safeguards to protect individual rights and civil
liberties in the use of DNA evidence and the establishment of a DNA database.
Various safeguards are discussed further in this Report.

Conclusion

4.29

4.30

In recognising the benefits of DNA profiling and the establishment of a DNA database
for crime investigation, detection, reduction and deterrence, the Committee emphasises
that it is not being promoted as a panacea for crime. The Committee recognises that
prevention of crime (for example through educational and social support programs) and
the investigation of crime through the more traditional methods are still essential to
overall crime management. The collection of DNA evidence should be seen as an
addition to good basic detective work, rather than as a replacement for it.

However, the Committee considered that the evidence is of such a positive nature that,
with the appropriate safeguards to balance personal liberty with the public interest in
the resolution of crime, DNA profiling and the establishment of a DNA database is
desirable.

50

with the appellants. So far as the fresh scientific evidence was concerned, it at least threw
grave doubt on the prosecution expert’s evidence at trial, if not to destroy it altogether. The

scientific evidence related to the type of tests administered to the appellants which might show
that the appellants, or some of them, had been in recent contact with high explosive. Different
tests yielded differing results, resulting in differing interpretations.

46th Report, paragraph 2.8.
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Observations and Recommendations
How effective is a DNA database?

1. The Committee considers that the Western Australian public is entitled to ¢xpect
that criminals are identified, apprehended and brought before the coyrts as
expeditiously as possible. It is in this context that the Committee recogniges the
increasingly important role of forensic science in criminal investigatiorpahtic

safety. Equally it recognises that suitable safeguards must be in place to [protect
individual rights and civil liberties.
(Paragraph 4.1)

2. The Committee finds that a DNA database is an effective tool for resolving crjminal
investigations and eliminating persons from inquiry. The Committee notes that a
DNA database may prevent recidivism by acting as a deterrent to criminals
(Chapter 4, Chapter 7 paragraph 7.1.)
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Chapter 5

FORENSIC PROCEDURES AND DNA PROFILING : AUSTRALIAN
EXPERIENCE

5.1

5.2

5.3

This Chapter highlights some aspects of the relevant legislation in each Australian
jurisdiction examined in the course of the Committee’s inquiries. It is not exhaustive
and recourse may be had to the legislative provisions if more detail is required. The
range of legislative response reflects the different balances of political, moral and social
factors in each jurisdiction. These balances change as society and its need and
aspirations change.

In all States, except Victoria, legislation originally only contained general powers for
police to examine persons who had been charged with an offence. In Victoria the
legislation also empowered an examination of somewgasbtnably suspectédf
committing an offence. Subsequent amendments expressly empowered police to take
a body sample subject to certain conditions, but such samples could be used only in
respect of the particular offence under investigation. The States and Territories have
now enacted, or are in the process of enacting, legislation which enables profiles
obtained from an examination of suspects in custody, including convicted offenders,
to be compiled and used for future investigations, Post Conviction Testing and, in some
cases, examination of suspects not in custodyreastnably suspectédf having
committed offences.

The Committee visited and made detailed inquiry with regard to South Australia and
Victoria. On occasion the Committee makes reference to other States and Territories
where there is an issue or position of interest.

Western Australia

5.4

For relevant purposes section 236 of@heninal Code(Western Australia) currently
provides that®*

51

Criminal Code(Western Australia), section 236, as amended bgtiminal Law Amendment
Bill (No 1) 1998(Western Australia)
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“When a person is in lawful custodypon a chargeof committing any
offence of such a nature and alleged to have been committed under such
circumstances that there areasonable grounds for believing thatsample
of the person's blood, hair (from any part of thaly), nails or saliva, or of
any matter on the person's body or obtainable by a buccal swab, will afford
evidence as to the commission of the offenicés lawful for -
a. a legally qualified medical practitioner; or
b. a nurse as defined in tiNurses Act 1992
acting at the request of a police officer, and for aegspn acting in good faith in aid
of, and under the direction of, the person acting at the request of the pffitee, ¢o
take the sample from the person so in custody and to use such force as is reasonably
necessary for that purpose

5.5 Further, where a person is found not guilty of an offence in respect of a sample which
has been taken under that section, and the person requests that the sample and any
genetic information arising from the taking of the sample be destroyed, the sample and
any genetic information is to be destroyed in his presence after the time for an appeal
from the finding has expired or an appeal from the finding has been resolved in his

favor.
5.6 When considering the legislation of other States and Territories it should be noted that
Western Australian legislation:
a. does not restrict a medical examination to any category of offence;
b. does not differentiate between samples which are intimate or non-intimate;
C. does not require informed consent or a court order to compulsorily take
samples;
d. does allow the taking of samples using reasonable force if necessary; and
does not restrict the determination rgdsonable grounds for believing that
a sample.. will afford evidence as to the commission of the offence
senior police officer. Therefore the investigating officer may determine
whether there are reasonable grounds before requesting the forensic sample.
5.7 It is understood that, as at the date of this Report, the drafting of legislation regarding

forensic procedures and databases is in progress.

Commonwealth

5.8 In July 1995 the Standing Committee of Attorneys General endorséariresic
Procedures Model Provisions Bi({'1995 Model Bill") prepared by the Model
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5.9

5.10

5.11

Criminal Code Officer's Committee Secretariat of the Standing Committee of
Attorneys General (“MCCOC").

In 1998 the Commonwealth enacted @ignes Amendment (Forensic Procedures)

Bill 1997 substantially adopting the 1995 Model Bill. Generally forensic procedures
are of important but limited application to Commonwealth criminal law. The
investigation of offences against the person usually is not carried out by federal law
enforcement authorities. State and Territory police usually conduct such investigations.
Accordingly the provisions of th£999 Model Billwill have greater import where
adopted and enacted by the States and Territories.

So far as the States and Territories are concerned, the 1995 Model Bill has been
substantially adopted by Victoria, South Australia and Queensland i@rimes
(Amendment) Act 199¥ictoria) (amending Part 4 of tii&imes Act 1958 Criminal

Law (Forensic Procedures) Act 1998outh Australia) andPolice Powers and
Responsibilities Act 1997 - Part(Queensland) respectively.

Since the Committee’s inquiries overseas and interstate, in May 1999, MCCOC
released a discussion paper appending a revised draft model forensic procedures and
proposed national DNA database bill for discussionG®OC Report’¥?> The 1995

Model Bill focused on the collection and use of forensic samples from suspects, but did
not provide for the comprehensive procedures required to establish a national DNA
database. The MCCOC Report proposed that new provisions be added to the 1995
Model Bill and legislation based on that Bill. For the purposes of this Report the
proposed amended Bill (as released with the MCCOC Report in May 1999) shall be
referred to as th£999 Model Bill

The Committee noted that the consultation period fol 889 Model Billhas ended

and understands that the Bill is undergoing further redrafting. As any observations
made in this Report are in relation to th@99 Model Billas published with the
MCCOC Report in May 1999, to some degree they may be superseded by further
amendment.

52

53

Model Criminal Code Officers Committee of the Standing Committee of Attorneys General,
Report: Model Forensic Procedures Bill and the Proposed National DNA Databkse
1999.

Discussions of Ms Mia Betjeman, Advisory/Research Officer to the Committee with Mr Geoff
McDonald, Attorney General's Department (Commonwealth) on 3 Ad§9st
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5.12 Thel999 Model Billprovides for the compelled provision of forensic samples, their
storage, use and destruction, subject to safeguards such as judicial scrutiny, informed
consent and the protection of those who can be regarded as the more vulnerable groups
in the community - children and incapable persons.

5.13 In summary th&999 Model Bili

a. contains a procedure for taking samples from any suspect - someone
suspected on reasonable grounds as having committed an indictable
offence}*

b. allows samples to be taken by informed consent and provides a procedure for
this®

C. allows"non-intimate samples{loose samples, hair, fingerprints) to be taken

compulsorily by order of a police officer of the rank of sergeant or above
where thé'person is in custody’and there are reasonable grounds to believe
the suspect committed the offence, and the procedure is likely to produce
relevant evidence and the procedure is justified in all the circumstances;

d. allows“non-intimate samples'to be taken compulsorily where the person
is a suspect butot in custody” if the police obtain an order from a
magistrate?;

e. allows"intimate samples”to be taken compulsorily where the person is a
suspect, antivhether or not he or she is in custodyf the police obtain an
order from a magistrate. Intimate samples include the examination of the
genital or anal area, the buttocks or female breasts, taking blood samples,
taking of a mouth swab, pubic hair or a dental impresSion;

> 1999 Model Bill clauses 1 & 4.
» 1999 Model Bil) Division 3.
% 1999 Model Bil) Division 4.
37 1999 Model Bil) Division 5.
58 1999 Model Bill Division 5.

60 G:\LG\LGRP\LG048.RP



FORTY EIGHTH REPORT Chapter 5: Forensic Procedures and DNA Profiling: Australian Experience

f. provides for interim orders by a magistrate where the forensic procedure must
be carried out without delay;

g. prescribes rules for the carrying out of forensic procedures (Division 6) and
makes provision to deal with the cautioning, informed consent and
withdrawal of consent regarding suspects (clauses 6, 9 and 10) and
volunteers (clause 60, 61 and 62) and the use of force (clause 35 and also
refer to clause 36);

h. stipulates that, where the sample is taken other than in accordance with the
procedures, the sample and any record of the results (including DNA data)
become inadmissible unless the accused agrees or a court is satisfied that it
is justifiable;*°

i. creates an offence for a person to obstruct a forensic procedure, but
specifically provides that an expert (e.g. medical practitioner) is not required
to carry out the procedufé;

J. confers upon the police the right to ask for and obtain with consent forensic
samples fronfpeople who are not suspect§®

k. permits the conduct of Post Conviction Testing on a person convicted of a
“serious offence(being an indictable offence punishable by a maximum
penalty of 5 years or more imprisonment), and, in the case of fingerprints, an
indictable offence, if that person is in prison or another place of detention.
Any objection by the prisoner must be determined by a éburt; and

includes requirements for the automatic destruction of forensic material by
the removal of identifying data (Division 10), and the removal oftifjémg
data on the DNA identification database (clause 85).

59

60

61

62

63

1999 Model Bill Division 5, Subdivision 3.
1999 Model Bill Division 9.
1999 Model Bil] Division 1.
1999 Model Bill Division 1.

1999 Model Bil| Division 7.
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New South Wales

5.14

5.15

5.16

The New South Wald€3rimes Act 190@vas amended by th@riminal Legislation
(Amendment) Bill 1998New South Wales) to reverse the decisiofr@fmnando v
Commissioner of Polic€l995) 78 A Crim R 64 in which the court held that the
legislation empowered external but not internal examinations and did not enable the
drawing of blood.

Section 353A(2) of theérimes Act 190@New South Walesjtates that:

“ when a person is itawful custodyupon a charge of committing any crime or
offence which is of such a nature and is alleged to have been committed under such
circumstances that there are reasonable grounds for believing that an examination of
his or her person will afford evidence as to the commission of the crime or offence, any
legally qualified medical practitioner acting at the request of any officer of police of
or above the rank of sergeant, and any person acting in good faith in his or her aid
and under his or her direction, may make such an examination of the person so in
custody as is reasonable in order to ascertain the facts which may afford such
evidenc€ (Committee emphasis).

TheCrimes Act 190@New South Wales) was amended by@higninal Legislation
(Amendment) Bill 1998New South Waléswhich provided that:

a. a person authorised to make a medical examination of a person in lawful
custody could take samples of the person's blood, saliva arfd hair;

b. evidence concerning the samples could be given only in proceedings
concerning the crime or offence in relation to which the samples were taken
and the samples must be destroyed as soon as practicable after the conclusion
of the proceedings and the exhaustion of any right of appeal concerning the
crime or offence; arfél

C. samples could be taken without the consent of the person in lawful ctistody.

64

65

66

Crimes Act 190QNew South Wales)ection 353A(3A).
Crimes Act 190QNew South Wales), section 353A(3B).

Crimes Act 190QNew South Wales), section 353A(3D).
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5.17 No additional safeguards such as informed consent and the requirement for a court
order to compulsorily take a sample were added to the existing law.

5.18 Similarly to Western Australia, at the time of the introduction of the amendment on 1
June 1995, the Attorney General of New South Wales stated that it was an interim
measure only pending the introduction of a more comprehensive legislative regime
dealing with forensic procedures.

5.19 On 4 March 1999 the Attorney General, Hon JW Shaw QC MLC foreshadowed
legislation that would:

a. give police the power to enforce the taking of forensic samples from a
person on a serious charge, once the person had been arrested or otherwise
had proceedings commenced against them;

b. require that, where consent had not been given, and the forensic procedures
were defined as intimate, the forensic procedure must be ordered and
supervised by the Court. Intimate procedures include the taking of blood;

C. provide that, if consent had not been given, and the forensic procedures were
defined as non-intimate, they could be authorised by a police officer of or

above the rank of sergeant; and

d. enable police to apply to a court for direction that a person already convicted
of a serious offence must supply a blood sarffple.

As at the date of this Report the proposed legislation has not been finalised however
the Committee understands that it is likely to follow 1889 Model Bill

5.20 By way of preliminary comment the Committee noted that:

a. the existing New South Wales legislation is in terms similar to the existing
Western Australian legislation - it is very general, applies only to suspects in

67 The Attorney General, Hon JW Shaw QC MLC, press relé®atice have power to take

forensic samples™4 March 1999.

&8 Crimes Act 190QNew South Wales), section 353A (3C) and Schedule 11, clause 15.
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custody, does not allow Post Conviction Testing and has no inbuilt
safeguards;

b. the foreshadowed legislation indicates that New South Wales will elect to
classify types of forensic procedures as either intimate and non-intimate and
introduce a requirement for a court order in cases of non-consent to
compulsorily conduct an intimate procedure; and

C. no indication has been given as to whether a buccal swab will be classified
as an intimate or non-intimate forensic procedure. The Committee
understands that discussions are still occurring in relation to this issue.

South Australia

5.21

5.22

5.23

South Australia has a forensic samples section in its criminal code in terms similar to
Western Australia’€riminal Code The size of South Australia, and the scattering of

its population in remote areas means that many issues which face South Australia in
implementing its forensic procedures may be applicable to Western Australia.

The South Australian Parliament enactedCttiminal Law (Forensic Procedures) Act
1998 (South Australia), containing extensive safeguards surrounding the taking of
forensic samples. This Act, which was proclaimed on 25 July 1999, is closely based
on 1995 Model Bill. The 1995 Model Bill and other Commonwealth initiatives are
discussed at paragraphs 5.8 - 5.13 of the Report.

TheCriminal Law (Forensic Procedures) Act 19@Bouth Australia):
a. provides that samples may be taken from a persmtet suspiciotf®which

is wider than the previous legislative provisions requiring that the person be
in lawful custody on a charge of committing an offeffce;

69

70

Summary Offences Act 19&outh Australia), section 4: A personistier suspiciohif the
police officer by or on whose instructions a forensic procedure is to be carried out on the
person suspects the person, on reasonable grounds, of having committed a criminal offence.

Summary Offences Act 1983outh Australia), section 81(2).
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b. provides a number of rights to the susflect including:
. to give informed consent orally or in writirg;
. to be present, be legally represented and to make submissions at an

application for an order that the sample be provided. (This
contrasts with the Victorian legislatitin );

. to be treated humanely and with a minimum of physical harm,
embarrassment or humiliatidh;

. to have their chosen medical practitioner present at most
procedures; and

. to limit the number and sex of people present when intimate
samples are being obtainé&d;

C. distinguishes between intimate, intrusive and non-intrusive procedures.
More rigorous protections apply tdntrusive procedurés which by
definition includes intimate procedurés “Intrusive procedurésinclude
the taking of a sample of blood; a forensic procedure involving intrusion into

71

72

73

74

75

76

The Summary Offences Act 1983outh Australipalready provided that the police officer
intending to request a medical practitioner to examine a person in custody had specified
obligations including: informing the person in custody of their intention; inquiring whether they
desired to be examined also by another medical practitioner and if so to promptly take all
reasonable steps to inform the practitioner by telephone allowing a reasonable time for the
practitioner to attend at the police station.

Informed consent includes having their own medical practitioner and the ability to
communicate with a legal practition€riminal Law (Forensic Procedures) Act 19@Bouth
Australia), sections 8, 15 and 16.

Criminal Law (Forensic Procedures) Act 19@8outh Australia), sections 24(1) & 25(3).
Refer to paragraph 5.26.

Criminal Law (Forensic Procedures) Act 19@Bouth Australia), Part 2, Division 3, section
10(1).

Criminal Law (Forensic Procedures) Act 19@Routh Australia), Part 2, Division 3, sections
10 (2) & (3).
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a person's mouth (which would include buccal swabs), “ariohate
forensic procedurestvhich include the examination of and taking samples
from genital or anal areas, the buttocks or, in the case of a female, the
breasts?

d. unless a suspect gives informed consent, an intrusive sample (which includes
intimate samples), can be taken only on the order of a magi8trate;

e. if a suspect is in lawful custody and does not consent, a senior police officer
may order a non-intrusive forensic procedtire. A non-intrusive forensic
procedure does not include a buccal swab;

f. contains procedures for Post Conviction Testthg;

g. contains special procedures to protect children and adults incapable of giving
informed consent

h. allows for the making of interim orders by electronic means where the taking
of the sample must be made without défay;

i. legislates for the destruction of and access to the sample and fésults;

J. renders evidence inadmissible before a court where forensic procedures have
taken place in violation of the provisions, ess the court is satisfied that it

7

78

79

80

81

82

83

Criminal Law (Forensic Procedures) Act 19&Bouth Australia), Part 1.

Criminal Law (Forensic Procedures) Act 19@Bouth Australia), Part 3, Division 3, sections
18(1) - (3).

Criminal Law (Forensic Procedures) Act 19@8outh Australiy section 18.

Criminal Law (Forensic Procedures) Act 19@Bouth Australig section 30. For a detailed
discussion refer to Chapter 8 paragraph 8.114 onwards.

Criminal Law (Forensic Procedures) Act 198Bouth Australia), Part 3, Division 2, section
15(6).

Criminal Law (Forensic Procedures) Act 198Bouth Australia), Part 3, Division 4, section
20(3).

Criminal Law (Forensic Procedures) Act 198Bouth Australia), Divisions 5 and 6.
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Victoria

5.24

5.25

should be admitted. The South Australian legislation lists a number of
factors that can be taken into account. The probative value of the evidence
does not, by itself, justify admissibility; atid

k. provides for the maintenance of a database of information obtained only in
relation to persons who have been found guilty of an offénce.

Victoria was the first State in Australia to enact comprehensive legislation dealing with
forensic procedures in ti&rimes Act 1958Victoria). The Crimes (Amendment) Act
1993 (Victoria), revised that Act following the publication of tReport on Body
Samples and Examinatiobg the Victorian Consultative Committee on Police Powers
on Investigation in 1989 (“the Coldrey Report”). These provisions were further
strengthened by th@rimes (Amendment) Act 199Victoria).

The Victorian legislation provides that:

a. a member of the police force may requesiugpect” to undergo a forensic
procedure - 6nly if there are reasonable grounds to believe that the
procedure would tend to confirm or disprove the involvement of the suspect
in the commission of an indictable offence and the suspect is suspected on
reasonable grounds of having committed the indictable offence, has been
charged with the indictable offence, or has been summonsed to answer a
charge for the indictable offenté

84

85

86

Criminal Law (Forensic Procedures) Act 19@8outh Australia)Part 5, section 45(2).
Criminal Law (Forensic Procedures) Act 19&Bouth Australia), section 49.

Crimes Actl958(Victoria), section 464R(1). Aférensic procedurkis defined to mean:

“The taking of a sample from any part of the body, whether an intimate or non-intimate sample
or any other type of sample, or the conduct of any procedure on or physical examination of
the body but does not include the taking of a fingergrint.

The ‘intimate part of the bodyis defined to mean the genital or anal region of the male or
female, or the breast of a female. Theri-intimate part of thbody' is defined to mean any

part of the body other than an intimate part. Ktirhate sampleis defined to mean a blood
sample; a sample of pubic hair, including the root if required; a swab, washing or sample taken
from the external genital or anal region of a male or female, or from the breast of a female; a
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b. a forensic procedure may be conducted on a suspect if the suspect gives his
or her informed conserf.  If no consent is given or the person is incapable
of giving consent, the police officer may apply to a magistrates’ court for an
order directing the person to undergo the compulsory procé@ure;

C. interim orders may be made to a Court, in respect of forensic procedures,
other than blood samples, if the Court is satisfied by telephone application
that the sample or evidence sought to be obtained is likely to be lost if the
making of the application is delay&d;

d. after a Court order has been obtained reasonable force may be used to
conduct the forensic proceduife;

87

88

89

90

sample of saliva; a scraping taken from the mouth; and a dental impressiapn-ftimate
samplé is defined to mean a sample of hair, other than pubic hair, including the root if
required; a sample of matter taken from under a fingernail or toenail; and a swab, washing or
sample taken from any external part of the body other than the genital or anal region of a male
or female, or the breast of a femalzimes Act 1958Victoria), section 464(1).

“Informed consefirequires that a police officer inform them of certain matters in language
likely to be understood by them; of the purpose for which the procedure is required; of the
nature of the procedure sought to be conducted; that it may be conducted by or in the presence
of a doctor or dentist, as appropriate, of their choice; of the offence which they are suspected
of having committed, or with which they have been charged or summonsed; that the procedure
could produce evidence to be used in a court; and that they may refuse to undergo the
procedure but that if they do refuse, an application may be made to a magistrateStiomest:

Act 1958(Victoria), sections 464S(1)(a)-(g).

Crimes Act 1958Victoria), section 464T. The Court may make an order directing the person

to undergo the procedure if satisfied on the balance of probabilities of a variety of matters. It
must be persuaded that the person is a relevant suspect and that there are reasonable grounds
to believe that the person has committed the offence of which the application is made. In
respect of the application for any form of forensic procedure, the Court must further be satisfied
that there are reasonable grounds to believe that the conduct of the procedure on the person
may tend to confirm or disprove his or her involvement in the commission of the offence and
that they have refused their consent or been incapable of providing consent by reason of mental
impairment. Finally, the Court must be satisfied tla&ll the circumstances, the making of

the order is justifiet

Crimes Act 1958Victoria), section 464v(5).

Crimes Act 1958Victoria), section 464ZA.
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e. an intimate sample other than a dental impression, may be taken or conducted
only by a medical practitioner or a nurse, if practicable, of the same sex as
the suspect. A dental impression may be taken only by a dentist. A
non-intimate sample may be taken only by a medical practitioner, a nurse or
an “authorised persdin An authorised person is one authorised by the Chief
Commissioner of Police and could therefore include a police officer. A
person from whom an intimate sample is to be taken may request that a
medical practitioner or a nurse or, if a dental impression is to be taken, a
dentist of her or his choice, take the sample or conduct the examination or be
present during the forensic procedtfre;

f. there are significant limitations on the circumstances in which forensic
procedures may be carried out on children. A police officer is precluded
from requesting either by consent or by application to the court that a child
undergo a forensic procedure if the child is under 10. In addition, a police
officer must not request a child between the ages of 10 and 17 to undergo a
forensic procedure unless the Children's Court has made arf“order;

g. Post Conviction Testiffyy to provide for the taking of forensic samples from
criminals convicted after July 1 1998 and any serving prisoner if found guilty
of a “forensic sample offentes allowed. A ‘forensic sample offentes
one contained in Schedule 8 of Gemes Act 1958vhich includes all
sexual offences, injury offences and other offences such as robbery, burglary
and drug offences (“Schedule 8 offence™);

h. persons can volunteer to give samples to provide information for inclusion
in a computerised databa$e. A facility is established for a computerised
database although it is not clear who might have access;

91

92

93

94

Crimes Act 195§Victoria), section 464Z.
Crimes Actl958(Victoria), section 464U.

Crimes Act1958 (Victoria), section 464ZF, inserted yrimes (Amendment) Act 1997
(Victoria). For a detailed discussion of Post Conviction Testing refer to paragraph 8.114
onwards.

Crimes Act 1958Victoria), section 464ZFGB.
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5.26

i. there are extensive sections relating to automatic destruction and retention of
samples and other forensic material. Notice of destruction need be given
only if the person requests®it. Although the sample is destroyed only
identifying data is removed from the DNA profile. The non- identifying
information can still be used for the statistical dataBase;

j- it is an offence to use, make or cause to be used or made any notes relating

to a forensic procedure where the sample and record were required to be
destroyed? and

k. evidence may still be admissible notwithstanding procedural irregularity in
the obtaining or analysis of the sample. The court may have regard to the
probative value of the evidence, and whether there is evidence of equivalent
value available by other meatis.

The Victorian legislation has been criticised on several grounds:

a. It is argued by some that, on any application to the court for an order that a
suspect undergo a forensic procedure, rights to natural justice are severely
curtailed.* Save in circumstances of emergency, an application to the court
for a compulsory forensic procedure may be made only if the suspect who is
the potential subject of the procedure is present. However, the suspect is not
a party to the application, and may not call or cross-examine witn&8ses.

b. In respect of Post Conviction Testily:

. there is no limitation in terms of the age of the Schedule 8 prior
conviction. Although the person may be in prison on a minor

95

96

97

98

99

100

101

Crimes Act 1958Victoria), section 464Z2G(7).

Crimes Act 1958Victoria), subsections 464ZFC, ZFD(2) and ZFG.
Crimes Act 1958Victoria), section 464ZFC(4).

Crimes Act 1958Victoria), section 464ZE.

Crimes Act 1958Victoria), section 464T.

Crimes Act 1958Victoria), section 464T.

Gibson, Ray, “Police Powers to take Body Sampleaty Institute JournalMay 1998, p. 56.
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5.27

offence, the fact that they had in the past been found guilty of, and
served time for, a Schedule 8 offence, they would potentially be
caught by the provisions;

. notice of an application for an order for Post Conviction Testing is
not required to be provided to the person from whom the sample
is sought unless that person is a child. There appears to be no
statutory right to be heard on such an application. This contrasts
with the rights, albeit argued as limited, to be heard on an
application for a court order to obtain a sample from a suspect. In
these situations at least the suspect can be represented and make
submissions; and

. where a term of imprisonment has expired at the time of an order,
a warrant may be issued directing that a person undergo a
compulsory forensic procedure.

Some samples of body fluid, tissue or hair obtained from a person may not
be the body fluid, tissue or hair of that person but of a third party. If a
sample is taken, and the person is excluded from investigation, normally the
sample should be destroyed. However, that sample may indicate that the
third party was involved and in turn, link the third party to the crime scene.
Accordingly it may provide important evidence which should not be
destroyed. Victorian commentators suggested that the legislation be drafted
so that, if following analysis it is shown that the material is not the body
fluid, tissue or hair of the person from whom it was sampled, then it does not
need to be destroyed. Otherwise the legislation would require the destruction
of evidence.

Difficulties were experienced with the practical implementation and administration of
the Victorian legislation:

the reporting requirements of the Victorian legislation created major

difficulties;*%?

102

Crimes Act 1958Victoria), section 464ZF(11). For more detailed discussion refer to Chapter
8 paragraph 8.133.
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b. in respect of Post Conviction Testing, medical staff objected to being
required to perform the forensic procedure as they felt it jeopardised the
relationship between prisoner and medical officer, the medical officer not
being a corrections officer; and

C. in specifying within Schedule 8 the types of offences dsrarisic sample
offencé which would attract Post Conviction Testing, care had to be taken
to ensure that the offences were sufficiently comprehensive to incllide ea
equivalents of a current offent®. Anecdotal evidence suggested that in
earlier versions of the Schedule, prosecutors would intend seeking an order
for a forensic procedure to be conducted only to find that the earlier
legislative version of the particular offence was not specified.

5.28 Most legislation recognises the special position of children and incapable persons. This
topic is discussed in more detail in Chapter 8.

Summary
5.29 In all Australian states studied:

a. laws are in place which enable police to take forensic samples from persons
in custody for, or charged with, particular crimes;

b. there is disagreement in those laws about the use of reasonable force in
taking samples, some allowing police discretion and others requiring judicial
direction;

C. legislation or associated regulations require the destruction of forensic
samples and information obtained to be destroyed when there is no
conviction and after all processes of appeal have been exhausted; and

d. legislation has been enacted or is being prepared for enactment that will
allow the collection and recording of forensic information for the use of
future criminal identification.

103 In other words to encompass convictions under differently drafted legislation. For example an

offence against a particular section of tbemes Act 195§Victoria) may have been a
different offence 10 years ago.
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Chapter 6

FORENSIC PROCEDURES AND DNA PROFILING : INTERNATIONAL

EXPERIENCE

6.1

6.2

This Chapter highlights some aspects of the relevant legislation in each international
jurisdiction examined in the course of the Committee’s enquiries. It is not exhaustive
and recourse may be had to relevant legislative provisions if more detail is required.

As noted in the preamble to Chapter 5, the range of legislative response reflects the
different balaces of political, moral and social factors in each jurisdiction. These
balances change as society and its needs and aspirations change.

United Kingdom

6.3

6.4

6.5

The United Kingdom pioneered the development of DNA-related technology and
introduced the world’s first comprehensive national DNA Database on 10 April
19951%* Since the inception BMNA testing, the United Kingdom has been at the
forefront of the development of forensic DNA procedures, both technologically and in
regulatory and legislative response to the technology.

In 1993, following the findings of the Royal Commission on Criminal Justice which
considered some prominent miscarriages of justice like the Guildford Four/Birmingham
Six'%, the United Kingdom parliament enacted comprehensive legislation providing
for the taking and use of forensic samples. The main piece of legislatidtglite

and Criminal Evidence Act 19§Wnited Kingdom) (the “PACE Act”), was amended

by the Criminal Justice and Public Order Act 199@nited Kingdom) and the
Criminal Evidence Amendment Act 19®hited Kingdom).

The United Kingdom has broad based DNA powers. The PACE Act distinguishes
between Intimate’ and “non-intimaté samples. Under the PACE Act (and associated
Codes of Practice):

104

105

Gunn, DG, Chief Constable, Cambridgeshire Constabulary, United Kindditonal DNA
Database: Presentation to Australian Police Officéfiglbourne, 5 August997, p. 5.

Richard Mcllkenny & Other§l991) 93 Cr. App. R. Refer to paragraph 4.26.
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a.

an fintimate sample® may be taken from a person in police detention if
consent is given, and if a police officer of at least the rank of Superintendent
authorises it (subsection 62(1)). An officer may give an authorisation only
if he or she has reasonable grounds for suspecting the involvement of the
person from whom the sample is being taken, ireadrdable offenceand
believes that the sample would tend to confirm or dispute that involvement
(subsection 62(2)). The PACE Act requires a judge’s or magistrate’s order
before an intimate sample may be taken without the person’s consent;

a"non-intimate samplé®” may be taken from a person with or without
consent if the person is in police detention or being held by the police on the
authority of a court and if arffecer of at least the rank of superintendent
authorises it (subsection 63(1)-(4)). A non-intimate sample includes a buccal
swab;

intimate samples authorised by a court order and non-intimate samples can
be taken using reasonable force if necessary;

consent must be provided in writing;

police can request a person to attend a police station in order for a DNA

sample to be obtained. This applies to persons either cadtfoned , charged
or convicted of recordable offences where either a previous body sample has
not been obtained or was obtained but deemed unsuitable for profiling. If the

person does not attend they may be arrested without warrant. The

requirement to provide a sample also extends to prisoners although testing
is conducted at the place of custdtfy;

106

107

108

109

Intimate samples include: blood, semen or any other tissue fluid, urine or pubic hair; a dental
impression; and a swab taken from a person’s body orifice, other than the mouth.

Non-intimate samples include: sample of a hair other than pubic hair; sample from a nail or
from under a nail; a swab taken from any part of a person’s body, including the mouth, but not
any other body orifice; saliva; and a footprint or a similar impression of any part of a person’s
body, other than part of his/her hand.

A person may bécautioned” for an offence where they have admitted to an offence but due
to the minor nature of the offence or the background of the offender it is not in the public
interest to proceed to prosecution.

Police and Criminal Evidence Act 1984nited Kingdom) section 63A.

74
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6.6

6.7

f. there is express legislative power for police to re-sample persons convicted
of, or charged with, an offence if there has beéfadgure” but not a
“rejection” of the submitted sampt&’..  The distinction is important and is
discussed at paragraph 8.146. This power takes account of technical or
scientific dificulties in the profiling process. If the person does not attend
at a police station within 7 days there is power of arrest on non-compliance;

g. there are similar provisions to th899 Model Billin relation to destruction
of samples. They must be destroyed if a suspect is not prosecuted or
cautioned, is acquitted, or he or she is no longer suspected and no further
proceedings are afoot; and

h. evidentiary matters are treated in a similar fashion ak28@ Model Bill***

The United Kingdom legislation did not initially provide for Post Conviction Testing.
This situation was rectified by ti@&iminal Evidence (Amendment) Act 19@hited
Kingdom), which gave the police power to obtain body samples, by force if necessary,
from persons convicted before 10 April 1995, who are still serving their sentences in
prison, or from those in mental hospitals who were found unfit to plead. A range of
serious offences is covered including offences against the person, sexuatenayd
offences, and burglary.

A national database was set up in Birminghan®8b1about 6 years after police first
started developing their DNA investigation techniques. Since then about 300,000
suspect and convicted offender samples have been retained. Police linked more than
300 people a week to crimes using information on the database. It was ndféesin a
Australiannewspaper article regarding the United Kingdom that on the serious crime
front: 26 people have been linked to murder or manslaughter; five to attempted murder;
92 to rape; 38 to sexual assault; 108 to serious robbery; 46 to assault occasioning
grievous bodily harm; and 61 to aggravated burdfdry.

110

112

Section 63(3A) and 63A(4) state that re-sampling may occur if the samgderfot suitable
for the same manner of analysis or, though so suitable, the sample proved insufficient

Refer to Chapter 16.

As reported in th&Vest Australiamewspaper, "Gene lists to carve into United Kingdom
crime”, 10 Augusfi998.
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6.8

6.9

6.10

6.11

6.12

The Committee was told that the introduction of this national DNA database has led
to a marked improvement in the proportion of crimes being séived.

The majority of DNA profiling work in Britain is carried out for the prosecution by the
Forensic Science Service (“FSS”). Formerly part of the Home Office, the FSS was
established as an Executive Agency in April 1991. In April 1996, the FSS was merged
with the Metropolitan Police Forensic Science Laboratory. The purpose e ghes

to serve the administration of justice principally by providing scientific support in the
investigation of crime and expert evidence to the courts for both the prosecution and
the defence. It is by far the largest supplier of forensic science services in the United
Kingdom. In 1998 it dealt with 60,000 cases. Scientists gave evidence at court around
2,500 times and attended around 1,200 scenes of tfime.

The FSS is a hon-profit organisation. So that the capacityeS®eould be aligned

with the demand for its services it began charging for its@asvh 1991 This has
enabled the FSS to develop commercially and offer services to private, public and
overseas customers as well as the 43 polioe$éan England and Wales, other police
forces such as the Ministry of Defence Police ariisBrTransport Police, the Crown
Prosecution Service and Customs and Excise.

The Laboratory of the Government Chemist (“LGC”) also provides forensic profiling
services for the prosecution and the defence. Formerly a government agency, LGC was
privatised in April 1996. The LGC’s official role as Government Chemist continues,
providing independent advice on reference, statutory and regulatory issues. Since
privatisation it also has provided comprehensive DNA profiling services of suspect
samples.

Forensic profiling services, particularly with crime scene samples, also are provided by
Forensic Alliance, a private company of three complimentary partners: Forensic
Access, AEA Technology plc and Cellmark Diagnostics.

113

114

115

Gunn, DG, Chief Constable, Cambridgeshire Constabulary, United Kinddimtional DNA
Database: Presentation to Australian Police OfficéMglbourne, 5 August997, p. 30.

http://mwww.fss.org.uk/frame.htm, (searched 20 1999).

As a result of the 1988 Parliamentary Committee on Home Affairs.
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United States of America

6.13

6.14

6.15

6.16

6.17

The United States of America has a differently organised DNA system Hiedleantd
regulatory regime for DNA profiling and data storage from that of the United
Kingdom. It faces similar issues to Australia in having to combine the systems of a
number of jurisdictions into a workable whole under the umbrella of the Federal
Bureau of Investigations (“FBI").

The Bill of Rights of the Constitution of the United States of America has a major
impact on the powers of law enforcement authorities. The Fourth Amendment requires
government agents to obtain search warrants befoducting any search of bodies

and personal effects, homes or other areas or items that are maintained as private.
Warrants are issued on the determination by a neutral and disinterested independent
magistrate that there exisggrbbable cause and that the proposed search is otherwise
reasonable.

The committee understands that in the United States of Amprajzable causkis

the same standard as would be required for arrest in Western Australia. As a result of
the constitutional protections, any forensic procedure to obtain a body sample for DNA
analysis, unless the suspect has consented, must be obtained by warrant after satisfying
a magistrate that there is probable cause.

The FBI Laboratory is one of the largest and most comprehensive forensic laboratories
in the world. It is the only full-service Federal forensic laboratory in the United States
of America. The Laboratory examines evidence free-of-charge for Federal, State and
local law enforcement agencies. Examiners also provide expert withess testimony in
court regarding the results of the forensic examinations.

The FBI Laboratory opened its Forensic Science Research and Training Centre in
Quantico, Virginia, in 1981. A large and increasing proportion of the work of the
Centre is now devoted to the establishment and operation of its DNA database. As an
indication of the scale of DNA database operations at the Centre, during 1997-98 the
laboratory conducted 543,556 evidentiary examinations of 149,556 specifens.

116

Federal Bureau of Investigation Educational Internet PublicatibDiNA Testing
http://mww.fbi.gov, (searched 1 Julp99).
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6.18

6.19

6.20

The Department of Justice in Washington DC is responsible for programs and laws
relating to use of DNA information as evidence. The Department supports a number
of agencies responsible for disseminating information about DNA databases,

reviewing legal and procedural issues relating to DNA and advising Government on

DNA matters.

Without any federal guidance, States in the United States of America enacted
legislation enabling the collection of blood samples from convicted sex offenders and
the storage and analysis of such samples in State DNA databases. In 1988, Colorado
became the first State to enact such legislation.  Over the next year, five other States
(Arizona, lowa, Minnesota, Nevada and Virginia) joined Colorado in passing DNA
database legislation. However, each State developed very different syétems.

The content of these State statutes varied, from a few paragraphs requiring the
collection, analysis, storage and establishment of State DNA databases in law
enforcement agencies to more detailed provisions describing by whom and how the
samples were to be collected, regulating the destruction of DNA profiles, specifying
access and disclosure, and establishing penalties for unauthorized disclosure.
Generally, those statutes enacted earliest contained the least detail, while those enacted
more recently have benefited from the experience of the States that implemented such
statutes earlier. For example, early statutes did not specify the agency responsible for
collection. In some cases this resulted in a vacuum of responsibility regarding which
agency in a State was responsible for the collection of samples from the convicted
offenders:*

117

118

119

California was actually the first State to begin collecting blood samples from convicted sex
offenders because it had passed legislation in 1983 that required the collection of blood
samples for analysis of genetic markers. The information in this section is based on: Federal
Bureau of Investigation, FBI LaboratoriReport to Congress - Implementation Plan for
Collection of DNA Samples from Federal Convicted Offendzesember 1998. For more
details on other American States, the offences which are covered, whether or not Post
Conviction Testing is included and whether or not juveniles are exempt staté-by-state
breakdown of legislation regarding DNA databarikittp://www.pbs.org/newshour/forum
/july98/dna_databanks.html, (searched 3 July 1999).

Federal Bureau of Investigation, FBI LaboratdRgport to Congress - Implementation Plan
for Collection of DNA Samples from Federal Convicted Offendisember 1998.

Federal Bureau of Investigation, FBI LaboratdRgport to Congress - Implementation Plan
for Collection of DNA Samples from Federal Convicted OffendEsember 1998, p. 12.
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6.21

In respect of the American States’ legislatf@n:

most include a listing of professionals authorised to collect specimens, such
as physicians, phlebotomists, registered nurses, licensed practical nurses, or
medical technicians;

most include an indemnity for these professionals from civil and criminal
liability when the blood is drawn in accordance with generally accepted
medical procedures;

a number provide that a central agency will supply the tubes, container, and
packing labels for the collection of specimens;

several, notably the more recent enactments, authorise designated law
enforcement and corrections officials to employ reasonable force in cases
where offenders refuse to submit to DNA sample collection;

the majority prescribe the unlawful disclosure of DNA records or information
as a misdemeanor. A few States prohibit the tampering or attempted
tampering with a DNA sample and punish it as a felony offence;

most of the DNA laws provide for expungement of a DNA profile in the
event that an offenders qualifying conviction has been revéfsed.
Generally, the offender bears the burden of providing notice and evidence of
such reversal to the authorised agency;

some list the purposes for which the DNA database may be accessed.
Generally, these purposes mirror those found iDiNA Identification Act
of 1994(United States of America);

120
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Federal Bureau of Investigation, FBI LaboratdRgport to Congress - Implementation Plan
for Collection of DNA Samples from Federal Convicted Offendisember 1998, p. 13.

A “qualifying conviction” refers to the conviction whictiriggered” the DNA sampling
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6.22

6.23

6.24

h. some States provide authorisation to contract out the collection and/or
analysis of DNA samples, and funding for the proper implementation of a
DNA law and progran¥®® and

i. finally, there are a number of other areas that States are focusingssisto
in implementing their laws and DNA programs and thereby maximise the
effectiveness of the DNA database. For example, a number of States have
recently amended the definition of a qualifying offence to includéiedal
felony offences?

In an effort to encourage nationwide compatibility, the FBI Laboratory issued
Legislative Guidelines in 1991 with recommended provisions to be included in State
laws such as: definitions, access and disclosure, compatibility, destruction, and
penalties for unauthorized disclosure. Guidance in performing DNA analysis is
sponsored by the FBI's Laboratory Divisitf.

Today all American States have legislation related to DNA databases, most of it
focusing on collecting and testing DNA from individuals convicted of sexual assaults,

and often, homicides. In some cases the legislation requires collection from all
convicted felons.

Although DNA data banking was proposed almost 10 years ago its development in the
United States of America is still rudimentary. Problems have occurred with the
definition of offender categories in the legislation. For example, persons charged with
rape who plead guilty to lesser offences not covered by a particular State’s database law
are not subject to the legislation and are not required to provide a sample. In some
jurisdictions DNA is not collected until an offender is released, making it impossible

122

123

124

For example, a number of State laws include fee provisions in which the offender is charged
a fee for the costs associated with the sample collection. Additionally, Alabama imposes a $2
filing fee for all criminal and civil court filings, which is deposited to the credit of the State
laboratory system for the DNA database program. A number of States impose a surcharge of
$240 on the offender for the costs of collecting and analysing the DNA sample, with such
monies to be deposited specifically into an account for the DNA program.

A “qualifying offence”refers to the offence whictriggered” the DNA sampling power.

Federal Bureau of Investigation, FBI LaboratdRgport to Congress - Implementation Plan
for Collection of DNA Samples from Federal Convicted OffendEsember 1998, p. 13.

80

G:\LG\LGRP\LG048.RP



FORTY EIGHTH REPORT Chapter 6: Forensic Procedures and DNA Profiling: International Experience

to match the offender's DNA to that of an investigation opened during their
incarceratiort?®

6.25 At the Federal level, contained within tfielent Crime Control and Law Enforcement
Act 1994(United States of America), is tBNA Identification Act 1990United States
of America). Importantly, this Act:

a. includes funding for the FBI Laboratory ($25,000,000 over a five-year
period) and for State and local governmef#&0(000,000 over a five year
period) to develop or improve their DNA testing capabilities;

b. authorises the creation of a DNA Advisory Board whose task is to
recommend quality assurance standards for forensic DNA analysis;

C. requires the National Institute of Justice to provide a grant to an appropriate
entity to determine the=asibility of performing blind external proficiency
testing; and

d. authorises the FBI Director to establish a national DNA index of convicted

offenders, crime scene evidence, and unidentified human rem@imspect"
DNA profiles cannot be uploaded to the national DNA index system.

6.26 Under theDNA Identification Act 1994United States of America), the FBI has
established the Combined DNA Index System (*CODIS”) for law enforcement
identification purposes. The FBI has developed CODIS to function as a national
computer database of DNA profiles which are stored in three indices:

1. convicted offenders;

2. unknown suspects (also referred to as“fbeensic index” containing
profiles obtained from crime scene body fluids); and

3. population samples (for statistical purposes drly).

6.27 CODIS enables Federal, State and local law enforcement crime laboratories to
exchange and compare DNA profiles electronically, thereby linking serial crimes and
identifying suspects by matching DNA from crimeene profiles to known criminal
offenders. CODIS began as a pilot project in 1990, serving 14 State and local DNA

125 Victor Walter Weedn, and John W HicR&e Unrealized Potential of DNA Testildational
Institute of Justice, June 1998, p. 5.

126 46th Report, paragraph 2.8.
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laboratories. Currently, CODIS is installed in 80 laboratories in 36 States. The FBI
provides CODIS software, together with installation, training and upgost, free of

charge to any State and local law enforcement laboratories performing DNA analysis.
Each State is responsible for purchasing commercial hardware and software necessary
to operate CODIS. CODIS is discussed in more detail at Chapter 7.

Germany

6.28

6.29

6.30

6.31

Germany has a different but similarly advanced DNA system to that of the United
Kingdom and has led the development of a trans-European and eventually international
standard for DNA 