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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND GENERAL
PURPOSES

INRELATIONTO THE

CONSUMER CREDIT (WESTERN AUSTRALIA) ACT 1996:
CONSUMER CREDIT AMENDMENT REGULATION (NO. 2) 2004 (QLD)

11

1.2

2.1

2.2

INTRODUCTION

The Consumer Credit Amendment Regulation (No. 2) 2004) (Queensland
Amendment Regulation) was referred to the Uniform Legislation and Geaher
Purposes Committe€Committee) on January 4 2005 pursuant to section 6B of the
Consumer Credit (Western Australia) Act 198& inquiry and report to the
Legislative Council.

The Consumer Credit (Western Australia) Act 1986 the Western Australian
component of a template legislative scheme undenpinthe nationalConsumer
Credit Code. Therefore, before scrutinising the Queensland Amed Regulation,
it is appropriate to briefly outline the naturetioé template legislative scheme.

CONSUMER CREDIT CODE - TEMPLATE LEGISLATIVE SCHEME *

In 1993, all Australian States and Territories ssdeinto theAustralian Uniform
Credit Laws Agreement 1993993 Agreement) which committed all jurisdictions to
ensuring that the same consumer credit laws appipsa Australia and bound
signatories to the process of maintaining unifogmitetween the jurisdictions.
Additionally, all parties agreed not to submit kgtion to their respective Parliaments
that would conflict with, or negate, the unifornedit laws.

To achieve uniform laws, the 1993 Agreement bougdagories to either:

. adopt the Queensland template consumer creditldéigis (Queensland
template legidation) - which is referred to in this Report as ttemplate
approach; or

. enact and maintain legislation consistent with fQaeensland template
legislation.

This section largely reproduces material presehiethe Committee in its Twenty-First Report, Waster
Australia, Legislative Council, Standing Committee Oniform Legislation and General Purposes,
Report No. 21: Consumer Credit (Western Australia) CRdgulations Amendment Draft Order 2004
November 2004, pp2-4.
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Uniform Legislation and General Purposes Committee

2.3

2.4

2.5

2.6

2.7

2.8

At that time, the Western Australian Government pded the latter approach of
maintaining consistent legislation and passed @ensumer Credit (Western
Australia) Act 1996 This approach involved the Western Australianli®aent
considering and passing separate amendments a@aehthlie Queensland template
legislation was amended.

Except for Tasmanfaand Western Australia, all other Australian Statesd
Territories followed the template approach whiclguieed them to adopt the
Queensland template legislation as a law of th&iteSor Territory. The Queensland
template legislation consists of the:

. Consumer Credit Cod&Id) which is an appendix to theéonsumer Credit
(Queensland) Act 199QId); and

. Consumer Credit Regulation 199QId).

In the relevant States and Territories the Queaddlemplate legislation, as amended
from time to time, automatically applies and isereéd to as th€odeor Regulations
of that particular State or Territory.

The national legislative scheme of consumer cieslls commenced on November 1
1996 and is often simply referred to as @@nsumer Credit Code

The Consumer Credit Codeegulates all consumer credit lending for personal
domestic or household purposes in Australia suclhamse loans, personal loans,
credit cards and in-store finance. Fundamentath® policy objectives of the
Consumer Credit Codés the protection of all users of consumer credt. main
objective of theConsumer Credit Codis to ensure that borrowers and guarantors are
provided with adequate information at all stagec@fisumer credit transactions to
enable them to make informed choices and decisions.

In March 2003, the Consumer Credit (Western Austyadmendment Bill 2002 was
introduced in the Legislative Council. The purpasdethe Bill was to amend the
Consumer Credit (Western Australia) Act 19@6dispense with the approach of
maintaining consistent legislation and adopt a tatep approach in Western
Australia?

The Consumer Credit (Tasmania) Bill 1996 was adopii¢ll amended application of laws provisions.
This means that thEonsumer Credit Codes in force from time to time in Queensland, egphs a law

of Tasmania once the Governor - by Proclamatioaciates that th€onsumer Credit Codia Tasmania

is also amended. A Proclamation cannot be madehaoth Houses of the Tasmanian Parliament have
approved a draft of the Proclamation.

Western Australia, Legislative Council, Standingn@aittee on Uniform Legislation and General
PurposesReport No. 9: Consumer Credit (Western Australia) dngent Bill 2002May 2003, p8.

Hon Nick Griffiths MLC, Minister for Racing and Gamg representing the Attorney General, Western
Australia, Legislative CounciRarliamentary Debates (Hansardpril 3 2003, p6052.
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Twenty-Fourth Report

29

2.10

2.11

3.1

3.2

3.3

In April 2003, the Consumer Credit (Western AuséfaAmendment Bill 2002 was
referred to the Committee for examination. The @uttee drew to the attention of
the Legislative Council the fact that by adoptirte ttemplate approach, future
amendments would not come before the Western AisstraParliament for
consideration.

Consistently with the Committee’s concerns, the <homer Credit (Western Australia)
Amendment Bill 2002 was amended in the LegislattVeuncil to ensure that
amendments to the Queensland template legislat@mridanot automatically apply in
Western Australia. The following two requiremewisre imposed:

. a copy of amendments to the Queensland templafsldggn are to be
provided to the Clerk of each House of Parliameat then to the Committee;
and

. when amendments are made to the Queensland tenlplittation, the

Western Australian Governor may also amendGbasumer Credit (Western
Australia) Code and the Consumer Credit (Western Australia) Code
Regulationsby an order published in tHBovernmenGazetteprovided both
Houses of Parliament approve a draft order.

On July 9 2003, theConsumer Credit (Western Australia) Amendment A32
commenced and Western Australia adopted the teenmgiproach. Thus the
Consumer Credit (Western Australia) Act 199@vides that theConsumer Credit
Code(Qld) andConsumer Credit Regulation 199®Id) apply as a law of Western
Australia (subject to the requirements outlineghatagraph 2.10) and are referred to
as theConsumer Credit (Western Australia) Caaled theConsumer Credit (Western
Australia) Code Regulations

REFERENCE

Section 6B of theConsumer Credit (Western Australia) Act 198htains the first
requirement in relation to amendments to the tetepémislative scheme.

Section 6B(1)(b) of th€€onsumer Credit (Western Australia) Act 1986vides that
within seven days of the Minister becoming awara obtification in the Queensland
Government Gazettef regulations to amend ti@onsumer Credit Regulation 1995
(Qld), the Minister must give the gazetted Quearnsi@gulations to the Clerk of each
House of the Western Australian Parliament.

Pursuant to this requirement, in a letter datedelddmer 22 2004 (received January 4
2005) Hon John Kobelke MLA, Minister for ConsumerdaEmployment Protection

Western Australia, Legislative Council, Standingnm@aittee on Uniform Legislation and General
PurposesReport No. 9: Consumer Credit (Western Australia) Adneent Bill 2002May 2003, p12.
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Uniform Legislation and General Purposes Committee

3.4

3.5

3.6

3.7

4.1

4.2

5.1

(Minister), provided a copy of the gazetted Queensland Amemnd Regulation to the
Clerk of the Legislative Council and the Clerk loét_egislative Assembly.

Under section 6B(3) of theonsumer Credit (Western Australia) Act 198 Clerks
are then to give the copy of the regulations to the

committee or committees of the Parliament whosegseasf reference
cover uniform legislation...

In this manner, the Queensland Amendment Regulatasreferred to the Committee
on January 4 2005, for inquiry and report.

The second requirement with respect to amendmentthe template legislative
scheme is contained in sections 5 and 6 ofGbesumer Credit (Western Australia)
Act 1996 These sections provide that when @ensumer Credit Cod@Qld) or the
Consumer Credit Regulation 1998)Id) are amended, the Western Australian
Governor may similarly amend the Western Australizode or Regulationsby an
order published in th&overnment GazetteHowever, such an order cannot be made
unless both Houses of Parliament have first appreveraft order.

A copy of the Consumer Credit (Western Australimd€ Regulations Amendment
Order 2005Draft Order), to implement the Queensland Amendment Regulation
Western Australia, was provided to the Clerk of thegislative Council by the

Minister in a letter dated April 6 2005. The Dréftder was tabled in the Legislative
Council on the same day. To assist the Legislafeaincil, the Committee has
reported its scrutiny of the Queensland AmendmeguRation in relation to the terms
of the Draft Order.

INQUIRY PROCEDURE

The Committee sought additional information and laxatory material from the
Minister and received a response on April 21 2005.

The Committee did not advertise for or invite sufsions. However, details of the
inquiry were placed on the parliamentary websitevatw.parliament.wa.gov.au

PURPOSE OF THE AMENDMENTS

The Minister advised the Committee that the purpafsthe Queensland Amendment
Regulation (as contained in the Draft Order) is to:

. clarify the application oEomparison rate provisions in theConsumer Credit
Code(QId) (as it applies in each State and Territoay)

G:\DATA\WUG\Ugrp\ug.cc2.050428.rpf.024.xx.a.doc



Twenty-Fourth Report

. provide for a shorter version of the prescribed nivay for advertisements
containing acomparison rate.’

Comparison rates

5.2

5.3

5.4

5.5

5.6

Comparison rates were introduced by t@ensumer Credit Code (Queensland)
Amendment Act 2002vhich inserted a new Part 9A in t@®nsumer Credit Code
(QId). Part 9A requires the publication of mandgtcomparison rates for fixed term
consumer credit productdpr example, a home loan with a term of 25 yeara oar
loan with a term of five years.

The Consumer Credit Code (Queensland) Amendment A@ 2@8 assented to on
April 24 2002 and commenced on July 1 2003. Theratments commenced in
Western Australian on July 9 2093.

The Consumer Credit Codevebsite (produced by the Government Consumer
Agencies) describes a comparison rate as:

... a tool to help consumers identify the true costloan. Itis a rate
which includes both the interest rate and fees emalges relating to
a loan, reduced to a single percentage figure. &ample, a bank’s
advertised interest rate may be 5.49% and its coigpa rate
6.75%:°

Section 146A of theConsumer Credit (Western Australia) Coibelicates that the
comparison rate will reflect the total cost of dteatising from interest charges and
other prescribed fees and charges.

Comparison rates only apply to:

. credit which is wholly or mainly for personal, doste or household
purposes; and

. fixed term credit, namely, credit that must be iépeithin a specified timé*

10

11

Letter from Hon John Kobelke MLA, Minister for Caumer and Employment Protection, December 22
2004.

Explanatory Notes, Consumer Credit Code (Queenskamgndment Bill 2002, p1.

http://www.creditcode.gov.au/display.asp?filesfamt/mandatory_comparison.htm, (viewed on March
18 2005) in relation to fixed term consumer crgddducts.

This is the date th€onsumer Credit (Western Australia) Amendment Ac 26hmenced.

http://www.creditcode.gov.au/display.asp?filesfemt/mandatory _comparison.htm, (viewed on
February 9 2005).

See sections 6 and 146B of th€onsumer Credit (Western Australia) Codand
http://www.creditcode.gov.au/display.asp?file=/@mitmandatory_comparison.htm, (viewed on
February 9 2005).
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5.7

6.1

6.2

6.3

6.4

6.5

The provisions relating to comparison rates in Pkt of the Consumer Credit
(Western Australia) Codare supplemented by Part 8A of t®nsumer Credit
(Western Australia) Code RegulationsRelevantly, it is Part 8A which is to be
amended by the Draft Order.

BACKGROUND TO THE AMENDMENTS

All Commonwealth, State, Territory and New Zealavithisters responsible for fair
trading, consumer protection laws and credit lawsnf the Ministerial Council on
Consumer Affairs Ministerial Council).'> There are several sub-committees of the
Ministerial Council. At the top level there is ti#anding Committee of Officials of
Consumer Affairs $COCA), which consists of all the Chief Executive Offiseof
consumer protection agenciés.

When issues were raised about the application atslpiretation of Part 9A of the
Consumer Credit Codé&Id) and Part 8A of th€onsumer Credit Regulation 1995
(Qld) relating to comparison rates, SCOCA publisteethumber of Statements of
Enforcement Policy to clarify the various isstiés.

Each Statement of Enforcement Policy indicated #amamendment was required to
address each issue and that pending such amendnteatsState and Territory
agencies would adopt an enforcement approacheniith the proposed amendment.

On March 4 2004, the Ministerial Council approvée drafting of amendments to
address the matters covered by a number of therSgaits of Enforcement Policy.
Six of the Statements of Enforcement Policy weravedted into the Queensland
Amendment Regulatidh(and thus the Draft Order).

On July 1 2004, the Ministerial Council approvee tiirafting of an amendment to
comparison rate warnings and this is also containdtie Queensland Amendment
Regulation (and the Draft Ordér).

12

13

14

15

16

17

http://www.consumer.gov.au/html/protection.htriggved on February 2 2005).
Ibid.

http://www.creditcode.gov.au/display.asp?filesmmt/mandatory_comparison.htm, (viewed on
February 9 2005).

Explanatory Memorandum, Consumer Credit (Westerstralia) Code Regulations Amendment Order
2005, p1.

http://www.creditcode.gov.au/display.asp?filemfmmt/mandatory_comparison.htm, (viewed on
February 9 2005).

Explanatory Memorandum, Consumer Credit (Westerstralia) Code Regulations Amendment Order
2005, p1.
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Twenty-Fourth Report

7 SCRUTINY OF THE DRAFT ORDER

7.1 The Draft Order contains five amendments to tBensumer Credit (Western
Australia) Code RegulationsThese are examined below.

Clause 3 of the Draft Order: replacement of section 33C

7.2 Clause 3 of the Draft Order proposes to replacdase83C of theConsumer Credit
(Western Australia) Code Regulatiomslating to comparison rate warnings, with a
new section 33C.

Comparison rate warnings - short and long form
7.3 Comparison rates may appear in:

. credit advertisements; or

. acomparison rate schedule.®®

7.4 A comparison rate schedule is a list of comparison rates for a range of séadidoan
amounts and terms for a particular credit producEor example, a comparison rate
schedule for a home loan might be as follows:

Amount of loan Term Annual Interest | Comparison Rate
Rate

50,000 7 years 6.74% 7.54% pa
70,000 25 years 6.74% 7.02% pa
100,000 25 years 6.74% 6.95% pa
130,000 25 years 6.74% 6.89% pa
150,000 25 years 6.74% 6.88% pa
200,000 25 years 6.74% 6.84% pa

7.5 A comparison rate schedule must be displayed and available to the publichat t
premises of credit providers, finance brokers alinkéd suppliers® where they
display, or make available for collection, copiels dmcuments advertising credit
products or where applications for credit can lagéa. This also includes advertising
on the Internet!

7.6 In relation to the publication of comparison rategithera credit advertisement or a
comparison rate schedule, sections 146H and 1460 of tHeéonsumer Credit

18

Section 146A(2)Consumer Credit (Western Australia) Code

19 http://www.creditcode.gov.au/display.asp?filexfamt/mandatory _comparison.htm, (viewed on

February 9 2005).

0 This is defined in section 117 of tl®nsumer Credit (Western Australia) Cod&he term essentially

relates to situations where there is a busineksbitween a credit provider and a supplier of gcats
services.

A Section 146KConsumer Credit (Western Australia) Code

G:\DATA\WUG\Ugrp\ug.cc2.050428.rpf.024.xx.a.doc 7
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7.7

7.8

7.9

7.10

7.11

(Western Australia) Codeequire the rate to be accompanied by a warningitait®
accuracy.

The relevant warning is currently set out in sett88C(1) of theConsumer Credit
(Western Australia) Code Regulatiombkich provides:

WARNING: This comparison rate applies only to #&xample or
examples given. Different amounts and terms walit in different
comparison rates. Costs such as redraw fees dy eapayment fees,
and cost savings such as fee waivers, are not deduin the
comparison rate but may influence the cost of dtae |

In relation tocredit advertisements only, proposed section 33C(1) in clause 3 of the
Draft Order provides that the warning can be ihegita long or short form.

The Explanatory Memorandum indicates that this atmemnt arises from concerns
that the commercial radio industry was losing remerdue to the time taken to
broadcast the prescribed warning resulting in iasee costs for advertiséfs.

The proposed long form warning is the current wagras set out above in paragraph
7.7. The proposed short form warning is:

WARNING: This comparison is true only for the epke® given and
may not include all fees and charges. Differeninte fees or other
loan amounts might result in a different comparisate.

Proposed section 33C(2) in clause 3 of the Dratte©provides that the long form
warningmustcontinue to be used faomparison rate schedules.

Comparison rate warnings - written or spoken form

In relation tocredit advertisements, proposed section 33C(1)(b) in clause 3 of the
Draft Order provides that the warning should béhim same forif as the comparison
rate unless the advertisement is on television]rternet or other electronic display
medium. The proposed amendment arises out oftdierBent of Enforcement Policy

This Statement of Enforcement Poligydicated that difficulties had arisen because
section 33C(1) of theConsumer Credit Regulation 199®Id) provided that the
warning should be in written form but, in contraséction 1461 of theConsumer
Credit Code(QId) (which relates to credit advertisementsaawision, the Internet or
other electronic display medium) made specific gion for comparison rates to be

Explanatory Memorandum, Consumer Credit (Westerstralia) Code Regulations Amendment Order

For example, written or spoken form. See sectiéBi(3),Consumer Credit Code

7.12
entitled “Comparison Rate Warning”.
7.13
22
2005, p1.
23
8
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Twenty-Fourth Report

in spoken form. Further, section 33C(1) failedrtake provision for comparison rate
warnings in radio advertisements.

7.14 As a result of these inconsistencies, the StatemeBnforcement Policy indicated
that an amendment to t®nsumer Credit Regulation 1998Id) was required.

7.15 Proposed section 33C(1)(b) in clause 3 of the Daiter specifically indicates that
the section does not apply to advertisements cgviggbn, the Internet or other
electronic display medium and makes it clear teatisn 146l (which relates to these
methods of presentation) applies instead.

Clause 4 of the Draft Order: amendment of section 33D

7.16 Clause 4 of the Draft Order proposes to amendse&BD of theConsumer Credit
(Western Australia) Code Regulations

7.17 Section 146M of theConsumer Credit (Western Australia) Cogeovides that
comparison rate schedules are required to list eoisgn rates for the consumer credit
product concerned, calculated for each of the amsoafrcredit and terms prescribed.

7.18 Section 33D of th&Consumer Credit (Western Australia) Code Regulatgets out
the prescribed amounts of credit and terms foricqadviders offering comparison
rate schedules. These include, for example:

(@) $250 for a term of 2 weeks;

(b) $600 for a term of 8 weeks;

(9) $10 000 for a term of 3 years;

(h) $15,000 for a term of 4 years;

)] $50 000 for a term of 7 years;

(m) $70 000 for a term of 25 years;

® $275 000 for a term of 30 years;

(u) $300 000 for a term of 30 years.

G:\DATA\WUG\Ugrp\ug.cc2.050428.rpf.024.xx.a.doc 9



Uniform Legislation and General Purposes Committee

7.19 Clause 4 of the Draft Order proposes to inserttamdil sub-sections in section 33D
to implement two separate Statements of Enforcefelnty.

Proposed section 33D(2)

7.20 Clause 4 proposes to insert new section 33D(2) lwlaplements amendments
arising out of the Statement of Enforcement Poli©pmparison Rates for Loans
Offered for Terms Other Than the Designated Teriffiis Statement of Enforcement
Policy stated:

Section 146M(3) provides that, if credit for onethé prescribed
amounts is generally available, the comparison satieedule is to list
a comparison rate for that amount and its corregfing term,

whether or not the credit is generally available float term.

It has become apparent that this requirement couhiklead

consumers if it results in an interest rate destyfe a loan such as a
car loan being used to calculate a comparison fatea prescribed

amount and term which is intended to represent méndoan. For

example, the prescribed amounts and terms includmatagory of

$70,000 for 25 years, which is designed to represerural home

loan. Some credit providers, however, offer craxfit$70,000, but
only for car loans, and at terms of around 5 yednsthis case the
interest rate is likely to be different from theteathat would be
charged if the loan were offered for a home loar2®fyears. Using
an interest rate designed for a car loan to provédeomparison rate
for a 25 year home loan may therefore be misleattingonsumers.

In response to this problem, the Standing Commife®fficials of

Consumer Affairs (SCOCA) has agreed that the Coasubnedit

Regulation 1995 should be amended to provide thhgre a credit
provider offers credit for any of the prescribedamts which have
25 year terms (all of which are intended to représeategories of
home loan), but the credit provider only offerstthamount of credit
for a term of less than 25 years and for purpogéerothan a home
loan, the comparison rate schedule should provideraparison rate
which is based on the term for which that amourdredlit is actually
offered rather than the 25 year term. The schedtleuld state the
term for which the comparison rate is calculatéd.

2 http://www.creditcode.gov.au/display.asp?filesf@mt/sep_loans.htm, (viewed on February 11 2005).
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Proposed sections 33D(3) and (4)

7.21

7.22

7.23

7.24

Clause 4 proposes to insert new sections 33D(3)381{4) in theConsumer Credit
(Western Australia) Code Regulations

Section 33F of th&€onsumer Credit (Western Australia) Code Regulatimmtains
the formula for calculating comparison rates and ofthe variables in this formula is
the interest rate. However, an issue arose ragattibse situations where there is no
set interest rate but there is, instead, an inteaés which varies according to the risk
posed by each consunfér.

With respect to this issue, the Minister adviseat:th

Some credit providers, particularly those who pdavicar finance,
vary the interest rates they charge according te thsk profile of
individual consumers. When preparing for the idtrotion of
comparison rates, these credit providers soughtd@uce on whether,
when a range of rates is charged, the comparisae should be
calculated on the basis of the minimum rate, th&imam rate, the
average rate or the typical rate, or whether a rarmyf interest rates
and their corresponding comparison rates shoulgimvided.

Choosing an average rate or typical rate could hétey misleading
for a consumer because the rate they will be chdirgay be above or
below this rate. Providing consumers with a rarajerates would

enable them to find the comparison rate which matesely

corresponds to the interest rate which they wituadly be charged.

The Australian Finance Conference advised thatrdrege of rates
for most credit products which are priced for riskuld be around 7
percentage points. Accordingly, the Standing Cdtemiof Officials
of Consumer Affairs (SCOCA) agreed that the crpbvider should
be required to provide comparison rates for therage interest rate
which is charged (rounded to the nearest whole rernkand for
interest rates one and two percentage points alane below the
average rate. This would provide a range of fiegcpntage points,
which would cover most loaR%

SCOCA issued the Statement of Enforcement Poli@pmparison Rates for
Consumer Credit Products Which are Priced for Riskimplement this solutidh

25

26

27

Letter from Hon John Kobelke MLA, Minister for Ceumer and Employment Protection, April 21 2004.
Ibid.

http://www.creditcode.gov.au/display.asp?filesnfamt/sep_risk.htm, (viewed on February 11 2005).
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and that Statement of Enforcement Policy is carttiedugh in proposed new sections
33D(3) and 33D(4) in clause 4.

Clause 5 of the Draft Order: amendment of section 33E

7.25

7.26

7.27

7.28

7.29

Clause 5 of the Draft Order proposes to amend®e&BE of theConsumer Credit
(Western Australia) Code Regulatidmg inserting a new section 33E(2).

As indicated, section 146M of tl@onsumer Credit (Western Australia) Cagguires

a comparison rate schedule to provide comparistes rfor prescribed amounts of
credit and terms. Further to this, section 146Mi#)he Consumer Credit (Western
Australia) Codeprovides that for certain prescribed amounts aodlitréhe comparison
rate schedule must clearly state whether the cdsgrarate has been calculated for a
secured or unsecured loan. This is because therbe a significant difference in the
comparison rate for a secured loan and an unsedoaedof the same value, due to
higher interest rates for unsecured loans and tbkeh up-front fees for secured
loans?®

Section 33E of th€onsumer Credit (Western Australia) Code Regulatmmrently
prescribes amounts between $10,000 and $30,00ugine) as those amounts for
which a statement must be made regarding whetrerctéimparison rate is for a
secured or unsecured loan.

Proposed new section 33E(2) provides that a cosgrariate schedule may (but is not
required to) contain a statement about whetherldhe is secured or unsecured
regardless of the amount of credit.

The basis for the amendment is the Statement afrEeMnent Policy'Statements in
Comparison Rate Schedules Regarding Secured aneécuhesl Loans” which
indicated that:

It has been pointed out that allowing comparisoterachedules to
indicate whether a comparison rate is for a secuoedunsecured
loan for amounts other than those between $10,008 $30,000
would be useful to consumers. However there angbidoabout
whether comparison rate schedules are permitteccdotain this
information, as section 146P(3) of the Act provittest a comparison
rate schedule is not to contain any information estlthan that
required or permitted by or under the Consumer @r€dde.

The Standing Committee of Officials of Consumeai&fi(SCOCA)
has agreed that the Consumer Credit Regulation 188&uld be
amended to allow comparison rate schedules to &tdiavhether

28

Letter from Hon John Kobelke MLA, Minister for Caumer and Employment Protection, April 21 2004.
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comparison rates are for secured or unsecured lofmmsall loan
amounts in the scheduf®

Clause 6 of the Draft Order: amendment of section 33G

7.30

7.31

7.32

7.33

Clause 6 of the Draft Order proposes to amend®e@BG of theConsumer Credit
(Western Australia) Code Regulatidmg inserting a new sub-section (2) which relates
to the exemption of certain premises from the negoeéent to provide a comparison
rate schedule to consumers.

Comparison rate schedules are required to be alail® consumers in certain
premises (such as the premises of a credit prowdarfinance broker) and in certain
circumstances (such as publication on Internes)ite

However, section 33G of tteéonsumer Credit (Western Australia) Code Regulation
currently exempts a credit provider from this regaient if the use of the premises is
limited to one or more of the following:

. the display or provision of credit advertisemerttattdo not, or information
that does not, contain an annual percentage rate;

. the distribution, or collection, or both of credjplications.

Proposed section 33G(2) is based on the Statemé&nEnforcement Policy
“Exemption from Requirement for a Comparison Ratheflule to Accompany a
Credit Application” which stated that:

This exemptionsection 33G]Jis designed to ensure that distribution
of general credit information and application fornrs school staff
rooms, office lunch rooms and information pointsually by
volunteers, does not trigger a requirement to pdewomparison rate
schedules in these locations.

Concern has now been expressed that, under setAi6K(5), credit

applications which are obtained from these statims, office lunch
rooms and information points will be required to &ecompanied by
a comparison rate schedule. This would negate fifiecteof the
exemption from section 146K(1), as staff roomschurooms and
information points would need to keep stocks oftadgate

scheduleg!

29

30

31

Ibid.
Section 146KConsumer Credit (Western Australia) Code

http://www.creditcode.gov.au/display.asp?filexfamt/sep_exemption.htm, (viewed on February 10
2005).
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7.34

7.35

However, as the Minister indicated:

It was the intention when drafting section 146Ki&)ensure that a
comparison rate schedule is only required to accamypa credit
application when the application is given or sematconsumer by the
credit provider, finance broker or supplier. Thehedule need not be
provided when the credit application is sent oregivon behalf of the
credit provider, finance broker or supplier themss. However,
CUSCAL [Credit Union Services Corporationyas concerned that
staff in staff rooms, lunch rooms and informatiarings will be seen
as agents of the credit provider and therefore d@pglication will be
seen as being sent or given by the credit provitdetf.?

In order to address this issue, SCOCA agreed teaetshould be an amendment to
extend the exemption in section 33G to a creditlieggion which is given to a
consumer at the premises referred to in section 88Gent to a consumer from those
premises® Such an amendment is contained in proposed netiose33G(2) in
clause 6.

Clause 7 of the Draft Order: insertion of section 33HA

7.36

7.37

7.38

Clause 7 of the Draft Order proposes to insertva section 33HA in the&Consumer
Credit (Western Australia) Code Regulations

Currently, section 33F of theéonsumer Credit (Western Australia) Code Regulation
contains the formula used to calculate comparistesr One of the elements of the
formula is the number of repayments per annum reduy the credit contract. If the
credit contract does not provide for a particulpayment frequency then the credit
provider is able to nominate a repayment frequéhcy.

However, the Statement of Enforcement Policy “Stetet in Comparison Rate
Schedules of the Repayment Frequency used to @tdca Comparison Rate”
indicated that:

Increasing the repayment frequency can produceneda@omparison
rate. Therefore, for two identical loans, the dtgatovider who uses
a weekly repayment interval will produce a slightlwer comparison
rate than the credit provider who uses a fortnightepayment
interval. The consumer would, however, be unawdrat tthe

32

33

34

Letter from Hon John Kobelke MLA, Minister for Caumer and Employment Protection, April 21 2004.

http://www.creditcode.gov.au/display.asp?filesamt/sep_exemption.htm, (viewed on February 10
2005).

http://www.creditcode.gov.au/display.asp?filesfamt/sep_statement.htm, (viewed on April 22 2005).
See also letter from Hon John Kobelke MLA, Minister Consumer and Employment Protection, April
21 2004 in relation to this issue.
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7.39

7.40

8.1

8.2

difference was caused by a different repaymentuéeqgy, and the
latter credit provider may be at a competitive disantage’

Section 146P(3) of the&Consumer Credit (Western Australia) Cogeevents a
comparison rate schedule containing informationitemthl to that required or
permitted under th€onsumer Credit (Western Australia) Codas the frequency of
the repayment rate is not included in the presdriipéormation, SCOCA indicated
that an amendment to tl@onsumer Credit Regulation 1998Id) was required to
allow a comparison rate schedule to state the rmapay frequency used as the basis
for a comparison rate calculatich.

Clause 7 of the Draft Order proposes to insert seation 33HA to overcome the
problems outlined in the Statement of Enforcemeici.

CONCLUSION

The Committee has examined the proposed amendnertse Consumer Credit
(Western Australia) Code Regulatioimsthe Draft Order. The proposed amendments
arise from concerns that were raised with SCOCAuabwe operation of a number of
regulations relating to comparison rates. SCOCA whthe view that the issues
should be clarified through amendments to the natidonsumer Credit Code

The Committee notes that the proposed amendmaeartig;parly those in clauses 4, 5

and 7 of the Draft Order, are directed to ensudagsumers are fully informed when

using comparison rates to assess credit produtiese amendments are consistent
with the objective of theConsumer Credit Codéo ensure that borrowers and

guarantors are provided with adequate informatioallastages of consumer credit

transactions to enable them to make informed chodeel decisions. Consequently,

the Committee is of the view that if the House s&eal to approve the Draft Order,

then it should be approved.

Recommendation

Recommendation 1: The Committee recommendsthat if the Houseis asked to approve
the draft Consumer Credit (Western Australia) Code Regulations Amendment Order
2005, then it be approved.

Hon Adele FarinaMLC
Chairman May 3 2005

35

36

http://www.creditcode.gov.au/display.asp?filexfamt/sep_statement.htm, (viewed on April 22 2005).
Ibid.
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