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CHAPTER 1 
CURTIN UNIVERSITY OF TECHNOLOGY - STATUTE NO. 7 - THE 

COUNCIL 

INTRODUCTION 

1.1 The Joint Standing Committee on Delegated Legislation (“the Committee”) resolved 
to prepare this information report to advise Parliament of the legal arguments as to the 
meaning of subsections 34(1)(e), (ea) and (eb) of the Curtin University of Technology 
Act 1966 (“the Curtin Act”) and the different outcomes of each argument for 
Parliament’s ability to scrutinise subsidiary legislation made under that Act.   

1.2 The Committee has recommended that the Curtin Act be amended to remove the 
current ambiguity as to whether the matters set out in subsections 34(1)(e), (ea) and 
(eb) are to be dealt with in statutes (which are scrutinised by Parliament) or rules 
(which are not). 

THE CURTIN STATUTE 

1.3 Curtin University of Technology - Statute No. 7 - The Council (“the Curtin 
Statute”) was gazetted on 24 July 2007 and was first considered by the Committee 
at its meeting on 21 September 2007.  The Curtin Statute is Appendix 1 to this 
report. 

1.4 Subsection 34(1) of the Curtin Act provides that: 

The [Curtin University] Council may make Statutes, not inconsistent 
with this Act, with respect to all matters pertaining to the University 
and in particular may make Statutes with respect to  … 

(e) the manner and time of convening, holding and 
adjourning the meetings of the Council, the manner of voting 
at those meetings, the powers and duties of the Chancellor, 
the conduct and record of the business, the appointment of 
committees of the Council and the quorum, powers and duties 
of those committees; … 

and that section 34(3) of the Curtin Act provides that: 

The Statutes may provide for   
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(a) empowering the Council of the University to make by-laws 
or rules, not inconsistent with this Act or with any Statute for 
regulating or providing for the regulation of, any specified 
matter with respect to which Statutes may be made, or for 
carrying out or giving effect to the Statutes, and any of those 
by-laws or rules shall have the same force and effect as a 
Statute;  

(b) the manner of promulgation of those by-laws or rules; and  

(c) the revocation or amendment of any of those by-laws or 
rules.  

1.5 The Explanatory Memorandum accompanying the Curtin Statute stated: 

This amendment was required to address the absence of Rules for the 
calling of and procedures for Council meetings.  Where provisions 
did exist, these were frequently inconsistent or inappropriate.  Statute 
No. 7 and the Rules will provide certainty, consistency and clarity in 
the running of Council and Committee meetings.1 

(However, the Curtin Statute was a new statute, not an amendment.) 

1.6 As can be seen from Appendix 1, the Curtin Statute is sparse. It does not, in fact, 
provide the procedures for meetings. In the main, it merely repeats provisions of 
section 34 of the Curtin Act.  The most significant provision of the Curtin Statute 
appeared to the Committee to be clause 9, which states: 

The Council may make rules, not inconsistent with the Act or with any 
Statute, for: 

(a) regulating or providing for the regulation of its 
procedures, and the procedures of its Committees, by way of 
standing orders; or 

(b)  carrying out or giving effect to this Statute. 

1.7 The Committee was concerned that the Curtin Statute was not authorised by the 
Curtin Act in that it purported to authorise rules addressing matters that the Curtin Act 
appeared to contemplate would be in a statute. 

                                                 
1  Explanatory Memorandum accompanying Curtin University of Technology - Statute No. 7, p1. 
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SIGNIFICANCE OF DISTINCTION BETWEEN STATUTE AND RULES 

1.8 By its Term of Reference 3.5, an instrument stands referred to the Joint Standing 
Committee on Delegated Legislation upon its publication, whether under subsection 
41(1)(a) of the Interpretation Act 1984 or another written law. The Committee’s 
Terms of Reference provide that “instrument” means : 

(a) subsidiary legislation in the form in which, and with 
the content it has, when it is published; 

(b) an instrument, not being subsidiary legislation, that is 
made subject to disallowance by either House under a written 
law; 

and “subsidiary legislation” has the meaning given to it by section 5 of the 
Interpretation Act 1984. 

1.9 Section 5 of the Interpretation Act 1984 provides that: 

subsidiary legislation  means any proclamation, regulation, rule, 
local law, by-law, order, notice, rule of court, local or region 
planning scheme, resolution, or other instrument, made under any 
written law and having legislative effect. 

1.10 Section 35 of the Curtin Act provides that: 

(1) Every Statute made by the Council shall be sealed with the 
common seal of the University and shall be transmitted by the Council 
for the approval of the Governor, and when so approved   

(a) shall be published in the Government Gazette;  

(b) shall take effect from the date it is so published or from a 
later date to be specified in the Statute.  

(2) A copy of each Statute shall be laid before each House of 
Parliament within 14 sitting days after it is published in the 
Government Gazette if Parliament is then in Session, and if not, then 
within 14 sitting days after the commencement of the next succeeding 
Session of Parliament.  

(3) If either House of Parliament within the next succeeding 14 sitting 
days after a copy of a Statute has been laid before it as provided in 
this section, resolves that the Statute be revoked in whole or in part, 
that Statute or that part is from the date of such resolution of no 
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effect, but without affecting the validity of anything done pursuant to 
that Statute in the meantime. 

1.11 There is no requirement for rules made pursuant to statutes containing a provision 
authorised by subsection 34(3) of the Curtin Act to be published or tabled. 
Accordingly, the provisions of statutes made under the Curtin Act are subject to 
Parliamentary scrutiny whereas rules made pursuant to those statutes are not. 

WHETHER THE CURTIN ACT PERMITS CURTIN UNIVERSITY TO CHOOSE WHETHER THE 

MATTERS SET OUT IN SUBSECTION 34(1)(E) ARE SUBJECT TO PARLIAMENTARY SCRUTINY 

1.12 The Committee considered subsection 34(1)(e) of the Curtin Act in the context of 
the section as a whole.  It noted that the other subsections of section 34 read: 

(1) The Council may make Statutes, not inconsistent with this Act, 
with respect to all matters pertaining to the University and in 
particular may make Statutes with respect to   

(a) the management, good government and discipline of the 
University;  

(b) the use and custody of the common seal of the University, 
and the functions of the Council that may be exercised 
without the use of the common seal for that purpose;  

(c) the organization and supervision of the teaching of 
enrolled students;  

(d) the staff of the University, its branches and the Kalgoorlie 
Campus;  

… 

(ea) the manner and time of convening, holding and 
adjourning the meetings of a Board, the manner of voting 
at those meetings, the powers and duties of the chairman 
of a Board, the conduct and record of the business, the 
appointment of committees of a Board and the quorum, 
powers and duties of those committees;  

(eb) the manner and time of convening, holding and 
adjourning the meetings of the Kalgoorlie Campus 
Council; the manner of voting at those meetings; the 
powers and duties of the chairperson of the Kalgoorlie 
Campus Council; the conduct and record of the business 
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of the Kalgoorlie Campus Council; the appointment of 
committees of the Kalgoorlie Campus Council and the 
quorum, powers and duties of those committees;  

(f) the entrance standards for students;  

(g) the granting of appropriate degrees, diplomas and 
certificates or honorary awards by the University;  

(h) the granting of scholarships, exhibitions, bursaries and 
prizes;  

(i) the fees to be charged for courses of study or instruction, 
examinations, degrees, diplomas and certificates of the 
University and for such other facilities or privileges of 
the University as are prescribed;  

(j) the admission of graduates and students of other 
educational institutions to any corresponding status in 
the University without examination;  

(k) the recognition, instead of or for the purpose of any 
examination or course of study, of any course of study 
completed or examination passed in any educational 
institution;  

(l) the establishment by the Council of hostels and halls of 
residence for enrolled students and the management, 
control and closing of any of those hostels and halls;  

(m) the government of colleges, hostels and halls of residence 
that are under the control of the Council, the affiliation 
of colleges, hostels and halls of residence that are not 
under the control of the Council and the licensing and 
supervision of boarding houses catering for enrolled 
students and for the revocation of the licensing thereof;  

(ma) the affiliation to or in connection with the University of 
any educational establishment, with the consent of the 
governing body of the educational establishment;  

(mb) the establishment and conduct of external teaching and 
educational facilities within or outside the State;  

(n) the control and investment of the property of the 
University; and  
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(o) any matter authorised or directed by this Act to be 
prescribed by Statute. 

1.13 It appeared to the Committee that while other subsections of section 34 anticipated 
broad guidance statutes, with significant detail in rules, subsections 34(1)(e), (ea) 
and (eb) were more specific. They stipulated the areas that were to be addressed in 
the event statutes were made concerning the matters set out in the relevant 
subsections. 

COMMITTEE’S CONSIDERATIONS 

Correspondence 

1.14 The Committee wrote to the Department of Education Services (“the Department”) 
on 26 September 2007 setting out its concerns and requesting the Department’s 
response. The Committee’s letter is Appendix 2.  

1.15 Curtin University responded to the Committee’s letter to the Department by letter 
dated 5 October 2007. Curtin University’s letter is Appendix 3. 

1.16 The Committee considered the response from Curtin University at its meeting on       
17 October 2007.   

Legal arguments 

1.17 The Committee was of the view that a purposive interpretation of subsection 
34(1)(e) of the Curtin Act would support the Committee’s preliminary position. In 
this respect, the Committee noted that subsections 34(1)(e) and 34(3) formed part of 
the original Curtin Act and that the Second Reading Speech for that Act stated: 

The council is empowered by the Bill to make Statutes with respect to 
all matters pertaining to the institute, and also to provide for the 
making of by-laws or rules for the regulation or giving effect to the 
Statutes.2 

 suggesting that rules were meant to support, not supplant, Statutes. 

1.18 However, on a strict interpretation of the actual words of subsection 34(3) of the 
Curtin Act, the interpretation put forward by Curtin University that: 

“Parliament could have restricted the lawful content of rules to 
“regulating the matters specified in a Statute” (in addition to the 
usual powers to carry out or give effect to the statutes). Instead it 

                                                 
2  Hon G. C. MacKinnon MLC, Minister for Health, Western Australia, Legislative Council, Parliamentary 

Debates (Hansard), 1966, p2668. 
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chose to substantially equate the mattes that could be lawfully 
regulated by means of rules, with the matters that could lawfully be 
regulated by means of a statute. 

was arguable. 

Conclusion 

1.19 In the circumstances, the Committee concluded that the question of whether or not 
the Curtin Statute was authorised or contemplated by the Curtin Act was too finely 
balanced for it to recommend disallowance. 

1.20 The Committee, therefore, resolved that the question of whether subsection 34(3) of 
the Curtin Act was intended to operate to provide Curtin University with a 
discretion as to whether its Council and committee standing orders be in a statute or 
rules should be resolved by Parliament, as the question was essentially one of 
whether Parliament wished to exercise power to scrutinise this particular class of 
delegated legislation.3 

1.21 Accordingly, the Committee resolved to prepare this information report to advise 
Parliament of the competing legal arguments. 

Recommendation 1:  The Committee recommends that the Government amend the 
Curtin University of Technology Act 1966 to clarify that the matters set out in 
subsections 34(1)(e), (ea) and (eb) of that Act are intended to be addressed by statutes, 
not rules, made under that Act. 

 

 

                                                 
3  Avoidance of Parliamentary scrutiny of delegated legislation is a longstanding concern for the Committee 

and previous Committee’s- see, for example, Western Australia, Joint Standing Committee on Delegated 
Legislation, Report No 11, Review of Operations 1991-1992, December 1992, pp17-20 and Western 
Australia, Joint Standing Committee on Delegated Legislation, Report No 16, Subordinate Legislative 
Framework in Western Australia, November 1995.  
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CHAPTER 2 
MURDOCH UNIVERSITY - AMENDING STATUTES - NO. 5 AND NO. 17 

2.1 Murdoch University - Amending Statute - No. 5 and Murdoch University - Amending 
Statute - No. 17 (together “the Murdoch Statutes”) were gazetted on                         
21 September 2007 and were considered by the Committee at its meeting on              
21 November 2007.  The Murdoch Statutes are  Appendix 4 to this report. 

2.2 The Committee noted that section 27 of the Murdoch University Act 1973 provides: 

The provisions of section 36 of the Interpretation Act 1918   

(a) apply to a by-law made by the Senate in the name and on 
behalf of the University;  

(b) apply in relation to a Statute as though it were a 
regulation made by the Governor;  

(c) do not apply to a regulation made by the Senate under 
section 26, which shall take effect from the date of its 
promulgation in the University or from such later date as may 
be therein specified. 

2.3 The Interpretation Act 1918 has been repealed. While the Interpretation Act 1984 
does preserve some provisions of the Interpretation Act 1918, section 36 is not one of 
those provisions.  

2.4 The Murdoch Statutes do not fall within the extended definition of “regulation” for 
the purposes of section 42(2) of the Interpretation Act 1984 and are not made 
disallowable by the Parliament pursuant to any other written law.  

2.5 Absent a provision in the Murdoch University Act 1973 equivalent to section 35(3) of 
the Curtin Act (see paragraph 1.10 above), or adopting the disallowance procedure of 
the Interpretation Act 1984, the Murdoch Statutes are not disallowable.  

2.6 Consistent with the Committee’s long-standing resolution to only consider 
disallowable instruments (unless a member of the Committee refers for review a non-
disallowable instrument falling within the Committee’s Terms of Reference), the 
contents of the Murdoch Statutes were not scrutinised by the Committee. 

2.7 However, the Committee resolved to bring this matter to the attention of Parliament, 
noting that it had written to the Minister for Education on 4 October 2007 drawing this 
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problem to the Minister’s attention and requesting consideration be given to the 
amendment of the Murdoch University Act 1973. That letter is Appendix 5. 

2.8 At the date of this report, the Committee had received no response to its letter to the 
Minister. 

 
 

Recommendation 2:  The Committee recommends that the Government amends the 
Murdoch University Act 1973 to provide for the tabling in Parliament of, and the 
application of disallowance procedures to, statutes made pursuant to that Act. 

 

Mr Paul Andrews MLA 
Chairman 

20 March 2008 
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