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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATION FOR THE  

REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES 

REVIEW 

PETROLEUM LEGISLATION AMENDMENT BILL 2017 

 

EXECUTIVE SUMMARY 

1 On 14 June 2017 the Petroleum Legislation Amendment Bill 2017 (Bill) was referred 

to the Standing Committee on Uniform Legislation and Statutes Review (Committee) 

for consideration and report. The reporting date is 15 August 2017, being the next 

sitting day after the 45 day period mandated by Standing Order 126. 

2 The Bill contains common mining code amendments to Western Australia’s two 

principal petroleum Acts – the Petroleum (Submerged Lands) Act 1982 (PSLA 82) 

and the Petroleum and Geothermal Energy Resources Act 1967 (PGERA 67).  

3 The Bill addresses two main issues: 

 The requirement for apportionment provisions where a petroleum pool 

extends into two licence areas. 

 Amendments to allow for future maritime boundary changes.  

4 The Bill comprises 3 Parts and 48 clauses. It is modelled on Commonwealth 

legislation to give effect to a uniform scheme based on the Offshore Constitutional 

Settlement agreement of 1979. 

5 Although an amendment bill, its effects are substantive and significant. They arise 

from a new agreement between the Commonwealth, the State and the Browse Joint 

Venture participants. 

6 The Committee concludes that the Bill is materially consistent with the 2015 Torosa 

Apportionment Deed of Agreement. 

7 Under its terms of reference, the Committee is confined to investigating whether the 

Bill has an impact on the parliamentary sovereignty and law-making powers of the 

Parliament of Western Australia. 
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8 The Committee has found that the Bill impacts upon parliamentary sovereignty to the 

extent that it: 

 Requires the State to take certain action within a limited timeframe set by the 

Executive. 

 Provides that the Executive determines the commencement date, if any, of the 

Bill. 

 Does not contain a review clause. 

9 Nevertheless, the Committee is of the opinion that the impacts on parliamentary 

sovereignty have been adequately explained and justified. 

FINDINGS AND RECOMMENDATION 

10 The findings and recommendation appear in the text at the page numbers indicated:  

Page 6 

Finding 1: The Committee finds that clauses in intergovernmental agreements may 

impose upon parliamentary sovereignty by requiring the State to take certain action 

within a timeframe set by the Executive. This may result in the Parliament being 

pressed to expedite consideration of legislation at the possible cost of adequate scrutiny. 

 

Page 6 

Finding 2: The Committee finds that notwithstanding that the State of Western 

Australia has not complied with the conditions precedent in the Torosa Agreement so 

far as they imposed obligations on the State, the Government has advised that the 

Torosa Agreement will not fail. However, it would be prudent for the Government to 

prioritise Parliamentary consideration of the Bill with a view to its passage, should the 

Parliament agree to it, as soon as practicable. 

 

Page 13 

Finding 3: The Committee finds that clause 2(b) of the Petroleum Legislation 

Amendment Bill 2017, in providing that the Executive determines commencement 

dates, erodes the Western Australian Parliament’s sovereignty and law-making 

powers. 

 

Page 14 

Finding 4: The Committee finds that there were sound reasons for leaving the 

proclamation of the Bill to be determined by the Executive, but that proclamation will 

be sought at the earliest meeting of the Executive Council following passage of the Bill. 
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Page 15 

Finding 5:  The Committee finds that, notwithstanding an absence of review provisions 

in the Bill, effectiveness of the operation of the amendments made by the Bill will be 

assessed in the course of a more general and comprehensive review by the Government 

of State petroleum and geothermal legislation. 

 

Page 16 

Recommendation 1:  The Committee recommends that the Legislative Council note the 

Committee’s findings during consideration of the Petroleum Legislation Amendment 

Bill 2017. 
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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES 

REVIEW 

PETROLEUM LEGISLATION AMENDMENT BILL 2017 

 

1 INTRODUCTION 

1.1 On 14 June 2017 the Petroleum Legislation Amendment Bill 2017 (Bill) was referred 

to the Standing Committee on Uniform Legislation and Statutes Review (Committee) 

for consideration and report. The reporting date is 15 August 2017, being the next 

sitting day after the 45 day period mandated by Standing Order 126.  

2 INQUIRY PROCEDURE 

2.1 The Committee posted the inquiry on its website at Uniform Legislation Committee 

homepage. The general public was immediately notified of the referral via social 

media.
1
 Given the technical nature of this Bill and the Committee’s terms of reference, 

the Committee considered that any broader advertising or invitation for submissions 

from the public was neither necessary nor warranted.  

3 SUPPORTING DOCUMENTS 

3.1 The Committee received copies of the Bill, the Second Reading Speech and the 

Explanatory Memorandum when the Bill was introduced into the Legislative Council. 

Hon Bill Johnson MLA, Minister for Mines and Petroleum (Minister), provided the 

Committee with the following documentation and information pursuant to Ministerial 

Office Memorandum MM2007/01: 

 A statement as to the timetable for the implementation of the Bill. 

 A statement of the Government’s policy on the Bill. 

 A copy of the Torosa Apportionment Deed of Agreement (Torosa Agreement) 

naming parties to the Deed as the Commonwealth, the State of Western 

Australia, BP Developments Australia Pty Ltd, Japan Australia LNG (MIMI 

Browse) Pty Ltd, Petrochina International Investments (Australia) Pty Ltd, 

Shell Australia Pty Ltd and Woodside Browse Pty Ltd.
2
 

 A statement outlining the advantages and disadvantages to the State of 

Western Australia as a party to the Torosa Agreement. 

                                                      
1  Legislative Council, 14 June 2017, retrieved from 

<https://twitter.com/WALegCouncil/status/874914346614370307> 

2  Collectively BP Developments Australia Pty Ltd, Japan Australia LNG (MIMI Browse) Pty Ltd, 

Petrochina International Investments (Australia) Pty Ltd, Shell Australia Pty Ltd and Woodside Browse 

Pty Ltd are known as the ‘Browse Joint Venture’. 

http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
http://intranet/parliament/commit.nsf/WCurrentNameNew/BF7B2C9193BDF5BE48257831003B03AB?OpenDocument
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 An explanation of relevant constitutional issues in a June 1979 agreement 

between the Commonwealth and the States called the Offshore Constitutional 

Settlement, which endeavours to maintain, as far as possible, a common 

petroleum mining code for the territorial seas, and a summary of its significant 

features. 

 An explanation as to why the State of Western Australia cannot opt out of the 

terms of the Offshore Constitutional Settlement because of the Preamble in 

the Petroleum (Submerged Lands) Act 1982 to ‘maintain as far as 

practicable, common principles, rules and practices in the regulation and 

control of the exploration for and the exploitation of the petroleum resources 

of all the submerged lands … that are on the seaward side of the inner limits 

of the territorial sea of Australia’. 

 The mechanisms by which the Bill, once enacted, can be amended. 

3.2 Standing Order 126(5) states: 

The Member in charge of a Bill referred to the Committee shall 

ensure that all documentation required by the Committee is provided 

to the Committee within 3 working days after referral…. 

3.3 The documentation referred to above was forwarded to the Committee on 

19 June 2017, three working days after referral. The Committee extends its 

appreciation to the Minister for the timely provision of the supporting documentation 

and information. Delay in the provision of information to the Committee can hinder 

the Committee’s inquiry into a bill and result in inconvenience to the Legislative 

Council. 

4 BACKGROUND TO THE BILL 

4.1 Western Australia’s offshore legislative arrangements were set out in the Committee’s 

Report Number 47 – Petroleum and Energy Legislation Amendment Bill 2009 tabled 

in 2010. That report includes information on the ‘territorial sea’ and other offshore 

waters; a 1967 Agreement between the Commonwealth, the States and the Northern 

Territory in respect of the regulation of offshore petroleum resources; and the 1979 

Offshore Constitutional Settlement between the Commonwealth, the States and the 

Northern Territory.
3
  

4.2 For convenience, the relevant pages of the Committee’s Report 47 are attached as 

Appendix 1. 

                                                      
3  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review, Report 47, Petroleum and Energy Legislation Amendment Bill 2009, 22 April 2010, pp 13-17. 



 ONE HUNDRED AND SIXTH REPORT 

 3 

5 THE INTERGOVERNMENTAL AGREEMENTS 

1979 Offshore Constitutional Settlement agreement 

5.1 The Offshore Constitutional Settlement agreement was the outcome of negotiations 

between the Commonwealth and the States following the 1975 High Court of 

Australia decision in the Seas and Submerged Lands Case.
4
 That case held that the 

Commonwealth has sovereignty over waters to the edge of the ‘territorial sea’, 

including the seabed beneath.
5
 

5.2 While Australia has sovereignty over the territorial sea, which extends 12 nautical 

miles from the ‘territorial sea baseline’ (the mean low water mark), pursuant to the 

Offshore Constitutional Settlement the State of Western Australia has jurisdiction over 

‘coastal waters’ three nautical miles from the baseline.  

5.3 The Offshore Constitutional Settlement is an agreement between the Commonwealth 

and the States to, among other things, endeavour to maintain, as far as practicable, a 

common (petroleum) mining code for the territorial sea.
6
 The Offshore Constitutional 

Settlement is not contained in a single document, but is found in the Petroleum 

(Submerged Lands) Act 1982 (WA) (PSLA 82), including amendments to existing 

legislation, which implemented it. The PSLA 82 is the primary piece of legislation 

implementing the agreement in Western Australia in so far as that intergovernmental 

agreement relates to petroleum and minerals. 

5.4 The Minister described the following constitutional issues as relevant regarding the 

Offshore Constitutional Settlement: 

 The States and the Northern Territory have title to all waters landward of the 

three nautical mile limit and have the same power to legislate over these 

coastal waters as they do over their land territory. 

 Laws on both sides of the three mile jurisdictional boundary are identical in 

structure, thereby continuing to provide a high degree of uniformity and 

consistency in administration of the offshore petroleum regime. 

 Within coastal waters, executive powers are vested in the State or Territory 

Minister. 

                                                      
4  New South Wales v Commonwealth (1975) 135 CLR 337. 

5  The Settlement also includes arrangements for managing oil, gas and other seabed minerals, the Great 

Barrier Reef Marine Park, other marine parks, historic shipwrecks, shipping, marine pollution and 

fishing. In general, the States have responsibility for areas up to three nautical miles from the territorial 

sea baseline, which are termed ‘coastal waters’.  

6  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 19 June 2017. 
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 Beyond the coastal waters, cooperative governance of the Commonwealth’s 

legislation vests executive powers jointly in Commonwealth and 

State/Territory Ministers (the ‘Joint Authority’ in respect of each adjacent 

area) on all major decisions affecting petroleum exploration and development, 

with the Commonwealth Minister’s view to prevail in the event of 

disagreement.
7
 

5.5 With regard to petroleum exploration and production, the Commonwealth, the States 

and the Northern Territory have agreed that: 

Commonwealth offshore petroleum legislation should be limited to 

the area that is outside the coastal waters of the States and the 

Northern Territory; and 

For this purpose, the outer limits of State and Northern Territory 

coastal waters should start three nautical miles from the baseline of 

the territorial sea; and 

The States and the Northern Territory should share, in the manner 

provided by [the Offshore Petroleum and Greenhouse Gas Storage 

Act 2006 (Cth)], in the administration of the Commonwealth offshore 

petroleum legislation; and 

States and Northern Territory offshore petroleum legislation should 

apply to State and Northern Territory coastal waters; and 

The Commonwealth, the States and the Northern Territory should try 

to maintain, as far as practicable, common principles, rules and 

practices in regulating and controlling the exploration for, and 

exploitation of, offshore petroleum beyond the baseline of Australia’s 

territorial sea.
8
 

5.6 It is this last point that underpins the changes to the PSLA 82 in the Bill and provides 

the model for the amendments to the Petroleum and Geothermal Energy Resources 

Act 1967 (WA) (PGERA) 67.
9
 

5.7 The Offshore Constitutional Settlement preceded the Ministerial Council on Mineral 

and Petroleum Resources which was established in June 2001. The amendments in the 

Bill have their origins in the State’s commitment to the Settlement and the State’s 

                                                      
7  ibid. 

8  ibid. 

9  ibid. 
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long-standing policy to follow the offshore legislation model in its onshore 

legislation.
10

 

2015 Torosa Apportionment Deed of Agreement 

5.8 Negotiations leading to the Torosa Agreement between the State, the Commonwealth 

and the Browse Joint Venture participants
11

, to agree on the apportionment of the 

Torosa gas field, commenced in December 2014. Negotiations concluded in June 2015 

and the Torosa Agreement was signed by Commonwealth and State Ministers on 

22 July 2015.
12

  

5.9 A copy of the Torosa Agreement provided to the Committee by the then Department 

of Mines and Petroleum is attached as Appendix 2.  

5.10 The Committee draws the Legislative Council’s attention to clause 3 of the Torosa 

Agreement, which it considers affects parliamentary sovereignty and the Parliament’s 

law-making powers.  

Clause 3 – Conditions Precedent 

5.11 Clause 3.1 of the Torosa Agreement provides that it will not commence until certain 

‘conditions precedent’ contained in it have been satisfied. These include, among other 

things, the Western Australian Minister, as one of the seven signatories to the Torosa 

Agreement, notifying the other parties of the ‘commencement of an enactment’ to 

make provision for agreements entered into pursuant to the PSLA 82 and the PGERA 

67 to apply to certain petroleum pools.
13

  

5.12 This and other conditions precedent concerning the commencement of a relevant 

enactment
14

 were required to be satisfied within 24 months of the date of the Torosa 

Agreement (22 July 2015). 

5.13 In order to achieve this deadline, the Bill needed to pass through the Parliament before 

the end of the 2017 Autumn parliamentary session. The last sitting day of that session 

was 29 June 2017. 

5.14 The State has encountered difficulties in complying with that condition precedent. 

Among other things, Parliament rose in November 2016 and was prorogued for the 

State election before an earlier version of the Bill introduced into the Legislative 

                                                      
10  ibid. 

11  Collectively: BP Developments Australia Pty Ltd, Japan Australia LNG (MIMI Browse) Pty Ltd, 

Petrochina International Investments (Australia) Pty Ltd, Shell Australia Pty Ltd and Woodside Browse 

Pty Ltd. 

12  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 19 June 2017. 

13  Torosa Apportionment Deed of Agreement, clause 3.2(a)(i). 

14  Torosa Apportionment Deed of Agreement, clause 3.2(a)(ii) and (iii). 
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Assembly of the Thirty Ninth Parliament could be debated and passed. Parliament did 

not reconvene until May 2017 and, as noted, this Bill was referred to the Committee 

on 14 June 2017 and must still pass through both Houses of Parliament. 

5.15 The Committee observes that, in general, this type of clause in an intergovernmental 

agreement can impose upon parliamentary sovereignty by pressing the Parliament to 

enact legislation within a timeframe set by the Executive, and its being asked to 

expedite consideration of legislation at the possible cost of adequate scrutiny.  

5.16 In this case, the Committee notes the Minister’s advice that the Torosa Agreement 

‘will not fall over if the Bill is not passed by 30 June 2017’.
15

 

5.17 Nevertheless, in order to show that the State is making its best efforts to comply with 

its obligations under the conditions precedent, the Government will need to prioritise 

the consideration of the Bill by the Parliament with a view to its passage as soon as 

practicable.  

5.18 Accordingly the Committee draws the Legislative Council’s attention to the need for 

timely consideration of the Bill if it is of the view that the Torosa Agreement should 

be preserved.  

 

Finding 1: The Committee finds that clauses in intergovernmental agreements may 

impose upon parliamentary sovereignty by requiring the State to take certain action 

within a timeframe set by the Executive. This may result in the Parliament being 

pressed to expedite consideration of legislation at the possible cost of adequate scrutiny. 

 

Finding 2: The Committee finds that notwithstanding that the State of Western 

Australia has not complied with the conditions precedent in the Torosa Agreement so 

far as they imposed obligations on the State, the Government has advised that the 

Torosa Agreement will not fail. However, it would be prudent for the Government to 

prioritise Parliamentary consideration of the Bill with a view to its passage, should the 

Parliament agree to it, as soon as practicable. 

 

6 OVERVIEW OF THE BILL  

6.1 The Bill contains ‘common mining code’ amendments to Western Australia’s two 

principal petroleum Acts – the PSLA 82 and the PGERA 67.
16

 

                                                      
15  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 19 June 2017. 

16  ibid. 
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6.2 The amendments in the Bill are a requirement of the Offshore Constitutional 

Settlement agreement for the PSLA 82. Western Australia has also extended that 

common mining code to the PGERA 67 for its onshore petroleum legislation.
17

 

6.3 Parliament has already by virtue of its passage of the PSLA 82 and PGERA 67 

endorsed the policy expressed by the Offshore Constitutional Settlement to 

‘endeavour to maintain, as far as practicable, common principles, rules and practices 

in the regulation and control of the exploration for and the exploitation of the 

petroleum resources’
18

 of submerged lands within the territorial sea and coastal 

waters.  

6.4 The Committee is confined by its terms of reference to consider parliamentary 

sovereignty and law-making issues that may be raised in the Bill. Any such issues 

arising from the Offshore Constitutional Settlement and existing legislation have not 

been considered. 

6.5 The Bill addresses two main issues: 

 The requirement for apportionment provisions where a petroleum pool (‘a 

naturally occurring discrete accumulation of petroleum’
19

) extends into two 

licence areas. 

 Amendments to allow for future maritime boundary changes.  

6.6 The Bill also makes minor amendments to the PSLA 82 to remove references to the 

term ‘Designated Authority’, which has been redundant since 2012 after the 

Commonwealth introduced the term National Offshore Petroleum Titles 

Administrator.
20

  

Petroleum pool apportionment amendments  

6.7 According to the second reading speech, the need to provide a more practical 

mechanism for apportioning petroleum from a resource shared between the State and 

Commonwealth jurisdictions first arose in 2015.
21

 

                                                      
17  ibid. 

18  Petroleum (Submerged Lands) Act 1982 Preamble. 

19  Petroleum (Submerged Lands) Act 1982 s 4(1) and Petroleum and Geothermal Energy Resources Act 

1967 s 5(1). 

20  Petroleum Legislation Amendment Bill 2017, Explanatory Memorandum, Legislative Council, p 3. The 

National Offshore Petroleum Titles Administrator is responsible for the day-to-day administration of 

petroleum and greenhouse gas titles in Commonwealth waters in Australia. 

21  Hon Alannah MacTiernan MLC, Minister for Regional Development representing the Minister for Mines 

and Petroleum, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 14 June 2017, 

p 838. 
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6.8 The recent discovery of small islands in the Scott Reef area by Geoscience Australia
22

 

has led to a revision of the boundaries between Western Australia and Commonwealth 

jurisdictions, resulting in the Western Australian administered area increasing in 

size.
23

  

6.9 The circumstances were conveniently summarised in a report of The West Australian 

newspaper on 4 March 2015 as follows: 

Three tiny rocky outcrops discovered 300km off WA’s north-west 

coast have become the world's most valuable real estate, worth at 

least $5 billion to State coffers in gas royalties. 

Each no bigger than a dining table, their chance discovery on North 

Scott Reef during a satellite sweep of Australia's territorial seas last 

year has prompted a radical redrawing of maritime boundaries. 

Though no more than 1m above sea level at high tide, they are 

considered "islands", meaning much of Scott Reef and nearby 

Seringapatam Reef belong to WA rather than the Commonwealth. 

Crucially, the islands sit directly above the lucrative Torosa gas field 

that dominates the massive Browse resource.
24

 

6.10 Negotiations commenced for an apportionment agreement for the Torosa petroleum 

pool in the Browse retention lease areas that straddle the boundary between 

Commonwealth and Western Australian offshore waters.
25

 

6.11 According to the second reading speech the 2015 negotiations were triggered by a 

reassessment in 2014 of the maritime boundary between Commonwealth and Western 

Australian waters in the vicinity of the Torosa resource.
26

  

6.12 All parties were concerned to reach an understanding of the relative proportions of the 

resource underlying Commonwealth and State jurisdiction.
27

 The Commonwealth and 

Western Australia wished to establish their likely future revenue streams from the 

                                                      
22  The Commonwealth agency Geoscience Australia has an ongoing responsibility to define the limits of 

Australia’s maritime jurisdiction. 

23  Government of Western Australia, Department of Mines and Petroleum, Browse Basin. Available at: < 

http://www.dmp.wa.gov.au/Petroleum/Browse-Basin-10988.aspx >. Viewed 27 June 2017. 

24  Andrew Probyn, Federal Political Editor, Golden rocks worth $5b to WA, Media Statement, The West 

Australian, Perth, 4 March 2015. The Browse resources are located in the Browse Basin, located offshore 

approximately 425 km north of Broome in Western Australia. 

25  Hon Alannah MacTiernan MLC, Minister for Regional Development representing the Minister for Mines 

and Petroleum, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 14 June 2017, 

p 838. 

26  ibid. 

27  ibid. 
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project, and the titleholders wished to establish their likely future State royalty and 

Commonwealth tax exposure.
28

 

6.13 It quickly became apparent, however, that the existing apportionment provisions of 

both the State and the Commonwealth petroleum legislation required a relatively 

detailed understanding of the geology of the Torosa resource.
29

 

6.14 The requirements of the current legislation could not be met with any degree of 

certainty at this early stage of the Torosa project, given the very large and complex 

nature of the resource.
30

 The second reading speech explained that while current 

geological knowledge indicated that the entire resource was contained within a single 

pool, it was possible that, when future information became available, particularly once 

production commenced, the current outer bounds of the pool might be found to 

comprise two pools, or multiple pools.
31

 

6.15 If that occurred, the agreement would fail and the benefits to all parties of the agreed 

apportionment would be lost.
32

 The Bill proposes to address this problem. 

6.16 The amendments proposed in the Bill also enable the making of an apportionment 

agreement about a specified part of the seabed that contains a common pool, but 

where connectivity between jurisdictions is not necessarily confined to the pool.
33

 

6.17 This is where either the outer bounds of the pool are not currently ascertained, or there 

are indications that there is a broader area of the licences on either or both sides of the 

boundary where petroleum has the potential to move between licence areas in 

response to changes in pressure in the seabed – for example as a result of petroleum 

production.
34

 

6.18 In her second reading speech introducing the Bill, the Minister representing the 

Minister for Mines and Petroleum said: 

These amendments will therefore ensure greater certainty and 

flexibility in the development of an apportionment agreement to 

support future investment decisions.
35

 

                                                      
28  ibid. 

29  ibid., pp 838-9. 

30  ibid., p 839. 

31  ibid. 

32  ibid. 

33  ibid. 

34  ibid. 

35  ibid. 
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6.19 The amendments to the State apportionment provisions in the Bill have been 

developed based on changes to the Commonwealth’s petroleum legislation.
36

 

6.20 The Bill also updates the existing State apportionment provisions for a petroleum pool 

extending into two licence areas so that they provide a similar regime to the current 

one found in the Commonwealth legislation.
37

 

Maritime boundary amendments 

6.21 The Commonwealth agency Geoscience Australia has an ongoing responsibility to 

define the limits of Australia’s maritime jurisdiction. The boundary between 

Commonwealth waters and State coastal waters changes automatically by operation of 

the Commonwealth Coastal Waters (State Title) Act 1980, to reflect actual changes to 

the territorial sea baseline. In practice however, changes to Australia’s maritime 

boundaries are only identified through the publication of new maps or datasets.
38

 

6.22 In May 2014, the Australian Government announced that the maritime boundaries 

around Scott and Seringapatam Reefs offshore of Western Australia had changed to 

reflect the outcomes of a Geoscience Australia review of the area’s most seaward 

features. The revised boundaries intersected two State and three existing 

Commonwealth offshore petroleum titles. As a result of the boundary change, affected 

blocks within those Commonwealth petroleum titles now lie within Western 

Australian jurisdiction.
39

 

6.23 To maintain certainty for offshore petroleum titleholders, both State and 

Commonwealth petroleum legislation contains delaying provisions which postpone 

the effect of the change in jurisdictional boundary until the affected title ceases to be 

in force.
40

 

6.24 However, these existing provisions contain a regulatory gap whereby, upon cessation 

of the existing title, blocks affected by the boundary change would become vacant 

acreage.
41

 

6.25 Following the May 2014 boundary changes to prevent this situation from occurring at 

Scott Reef, the Western Australian Government passed Browse Basin-specific 

legislation — the Petroleum Titles (Browse Basin) Act 2014. This legislation provided 

                                                      
36  ibid. The Commonwealth legislation is section 54 of the Offshore Petroleum and Greenhouse Gas 

Storage Act 2006 (Cth). 

37  Hon Alannah MacTiernan MLC, Minister for Regional Development representing the Minister for Mines 

and Petroleum, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 14 June 2017, 

p 839. 

38  ibid. 

39  ibid. 

40  ibid. 

41  ibid. 
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that upon cessation of the affected Commonwealth titles in the Scott Reef and 

Seringapatam Reef areas the affected blocks automatically transitioned to analogous 

Western Australian titles.
42

 It was a stand-alone Bill that dealt only with the changes 

to the maritime boundaries in the Scott Reef and Seringapatam Reef areas.
43

 

6.26 If the situation was to occur elsewhere, there is currently no generic mechanism in the 

State legislation to enable affected blocks to transfer, with continuity of tenure for the 

holder of the Commonwealth title, from Commonwealth to State jurisdiction.
44

  

6.27 Instead, affected blocks would become vacant acreage in State waters upon cessation 

of the Commonwealth title and existing titleholders would lose title over those blocks. 

Those titleholders may have already spent considerable sums of money and effort 

undertaking exploration activities under their title. It is therefore considered critical 

that titleholders should have continuity of tenure in the event of a boundary change.
45

 

6.28 The Commonwealth moved to address this issue from its perspective in 2015 by 

amendments to its petroleum legislation to remove the risk this poses for titleholders.
46

 

6.29 Modelled on the 2015 Commonwealth changes, the State’s response in this Bill 

ensures that amendments will preserve continuity of tenure for titleholders and 

provide for the seamless and efficient transition of affected blocks between 

jurisdictions in the event of future boundary changes.
47

 

7 THE PETROLEUM LEGISLATION AMENDMENT BILL 2017 

Structure of the Bill 

7.1 The Bill comprises three Parts and 48 clauses: 

 Part 1 contains preliminary clauses such as the commencement clause. 

 Part 2 amends the Petroleum and Geothermal Energy Resources Act 1967. 

 Part 3 amends the Petroleum (Submerged Lands) Act 1982.  

                                                      
42  ibid. 

43  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 19 June 2017. 

44  Hon Alannah MacTiernan MLC, Minister for Regional Development representing the Minister for Mines 

and Petroleum, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 14 June 2017, 

p 839. 

45  ibid. 

46  ibid. 

47  ibid. 
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7.2 The Minister explained that the Bill is modelled on the following Commonwealth 

Bills: 

 the Offshore Petroleum and Greenhouse Gas Storage Amendments 

(Miscellaneous Matters) Bill 2015 

 the Offshore Petroleum and Greenhouse Gas Storage Amendment (Petroleum 

Pools and Other Measures) Bill 2016.
48

 

7.3 ‘Model’ legislation, also known as mirror legislation, involves the enactment of 

uniform legislation in Western Australia with local variations as necessary to achieve 

the agreed uniform national policy when legislation forms part of the local law. 

Former President of the Legislative Council, Hon Barry House MLC, described this 

structure as, in theory, the least potentially disadvantageous structure for a State from 

a legislative sovereignty viewpoint because it is the ‘only structure where the 

legislation and any amendments are always within the control of each jurisdiction’s 

own Parliament, as they each implement their own version of an agreed model law.’
49

 

Clauses that may impinge upon Parliamentary sovereignty and law-making powers 

Clause 2 – Commencement 

7.4 Clause 2(a) of the Bill provides that Part 1 will come into operation on the day of the 

Royal Assent and clause 2(b) provides that the rest of the Act will come into operation 

on a day or different days fixed by proclamation.
50

 This is an Executive action.  

7.5 This affects the Parliament’s sovereignty as the commencement dates will be 

controlled by the Executive. There is nothing in the Bill that requires proclamation 

within a specified time. It is conceivable that a proclamation may never be made and 

the will of the Parliament, in passing the Bill, would be frustrated. 

7.6 The Committee concedes that a failure to proclaim is unlikely in this case due to the 

‘condition precedent’ imperatives in clause 3.2(a) of the Torosa Agreement. 

7.7 Nevertheless, the Committee takes the view that Parliament should be responsible for 

determining when laws are to come into force. 

                                                      
48  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 19 June 2017. 

49  When a Nod and a Wink Amounts to an Intergovernmental Agreement. Issues faced by the Legislative 

Council of Western Australia in the identification and scrutiny of uniform legislation. A paper presented 

by former President of the Legislative Council, Hon Barry House MLC, Parliament of Western Australia, 

Darwin, July 2010.  

50  ‘proclamation’ means a proclamation made by the Governor [‘with the advice and consent of the 

Executive Council’] and published in the Gazette’: Interpretation Act 1984 ss 5 and 60. 
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7.8 The Explanatory Memorandum merely repeats the effect of the provision without any 

explanation as to why the provisions commence on a day or days fixed by 

proclamation.  

7.9 The Committee raised the issue with the Minister by letter dated 21 June 2017.  

7.10 He responded by letter dated 26 June 2017 to advise that commencement by 

proclamation was stipulated so that the commencement of the State provisions could 

be linked with the commencement of the related Commonwealth provisions.
51

 The 

Minister stated that: 

With the passage of the [Commonwealth] Offshore Petroleum and 

Greenhouse Gas Storage Amendment (Petroleum Pools and Other 

Measures) Bill 2017 in February this year, this is no longer a 

consideration. Therefore commencement the day after Royal Assent 

would be acceptable.
52

 

7.11 The Minister advised that proclamation would be sought at the earliest meeting of the 

Executive Council following passage of the Bill.
53

 

Committee comment  

7.12 The Committee is of the view that the lack of express commencement date or dates for 

the majority of clauses in this Bill is an erosion of the Western Australian Parliament’s 

sovereignty and law-making powers.  

7.13 However, the Committee accepts that, in all the circumstances, there were sound 

reasons for leaving the proclamation of the Bill to be determined by the Executive. 

The Committee notes the Government’s advice that proclamation will be sought at the 

earliest meeting of the Executive Council following passage of the Bill. 

 

Finding 3: The Committee finds that clause 2(b) of the Petroleum Legislation 

Amendment Bill 2017, in providing that the Executive determines commencement 

dates, erodes the Western Australian Parliament’s sovereignty and law-making 

powers. 

 

                                                      
51  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 26 June 2017. 

52  ibid. 

53  ibid. 
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Finding 4: The Committee finds that there were sound reasons for leaving the 

proclamation of the Bill to be determined by the Executive, but that proclamation will 

be sought at the earliest meeting of the Executive Council following passage of the Bill. 

 

Absence of a review clause  

7.14 The Bill lacks a review clause. 

7.15 Thornton defines a review clause as a clause ‘[t]he purpose of [which] is to oblige the 

responsible Minister or some other identified authority or person to review the 

operation of legislation after a specified period and to report to Parliament with 

appropriate recommendations.’
54

 

7.16 Given that the Bill introduces a significant number of substantial amendments to two 

Western Australian Acts, it is arguable there should be legislative provisions for a 

review of the operation of the amendments, including whether they have been 

effective in carrying out the purpose of the Bill.  

7.17 The Committee has previously commented on the lack of a review clause in uniform 

legislation. Review clauses are desirable as a mechanism for accountability to 

Parliament and to enable oversight of the operation of legislation.
55

 

7.18 The Committee asked the Minister about the possibility of the Bill being amended to 

include provisions in the PSLA 82 and the PGERA 67 for a review of the operation of 

the amendments effected by the Bill. 

7.19 The Minister advised that:  

Whilst there are no plans to undertake a review of the amendments 

effected by the Bill, the Department of Mines and Petroleum (the 

‘Department’) has commenced a major legislative reform project 

titled the ‘Petroleum 2020’ project. The aims of this project are to 

modernise and streamline the State’s petroleum and geothermal 

legislation.
56

 

                                                      
54  GC Thornton, Legislative Drafting, (4th edition, 1996) Butterworths, London, p 216. 

55  Western Australia, Legislative Council, Standing Committee on Uniform Legislation and Statutes 

Review, Report 91, Rail Safety National Law (WA) Bill 2014, 24 March 2015, p 24. See also Committee 

Report 92, Directors’ Liability Reform Bill 2015, 21 April 2015, pp 14-16, Report 91, Business Names 

(Commonwealth Powers) Bill 2011, 6 March 2012, pp 20-21 and Committee Report 96, Co-operatives 

Amendment Bill 2015, 25 February 2016, pp 17-18. 

56  Hon Bill Johnston MLA, Minister for Mines and Petroleum, Letter, 26 June 2017. 
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7.20 He stated that: 

The primary focus of the Petroleum 2020 project will be to 

amalgamate the current three main Petroleum Acts and the two 

Registration Fees Acts into a single common ‘Petroleum Act’ to cover 

all petroleum and geothermal operations conducted in Western 

Australia out to the Commonwealth/State boundary.
57

 

7.21 Importantly, the Minister further advised that: 

During the life of the project all sections of the three main petroleum 

acts [sic] will be reviewed as part of the amalgamation process to 

assess their relevance in the new petroleum legislation.
58

 

7.22 The Committee notes the Minister’s advice that it would be difficult to undertake a 

review of the operation of the amendments in isolation and that, given the wider 

review of petroleum legislation being undertaken, the Department is of the view that a 

specific review provision is not required.
59

 

 

Finding 5:  The Committee finds that, notwithstanding an absence of review provisions 

in the Bill, effectiveness of the operation of the amendments made by the Bill will be 

assessed in the course of a more general and comprehensive review by the Government 

of State petroleum and geothermal legislation. 

 

8 CONCLUSIONS 

8.1 The Committee concludes that the Bill is materially consistent with the 2015 Torosa 

Agreement. 

8.2 Under its terms of reference, the Committee is confined to investigating whether the 

Bill has an impact on the parliamentary sovereignty and law-making powers of the 

Parliament of Western Australia. Notwithstanding that some issues have been 

identified that may affect parliamentary sovereignty and Parliament’s law-making 

powers as identified in this report, the Committee is of the opinion that they have been 

adequately explained and justified. 

 

                                                      
57  ibid. 

58  ibid. 

59  ibid. 
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Recommendation 1:  The Committee recommends that the Legislative Council note the 
Committee’s findings during consideration of the Petroleum Legislation Amendment 
Bill 2017. 

 

Hon Michael Mischin MLC 
Chairman 
 
15 August 2017 
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Standing Committee on Uniform Legislation and Statutes Review

Date first appointed:

17 August 2005

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'6. Uniform Legislation and Statutes Review Committee

6.1 A Uniform Legislation and Statutes Review Committee is established.

6.2 The Committee consists of 4 Members.

6.3 The functions of the Committee are –

(a) to consider and report on Bills referred under Standing Order 126;

(b) on reference from the Council, to consider or review the development and formulation 
of any proposal or agreement whose implementation would require the enactment of 
legislation made subject to Standing Order 126;

(c) to examine the provisions of any treaty that the Commonwealth has entered into or 
presented to the Commonwealth Parliament, and determine whether the treaty may 
impact upon the sovereignty and law-making powers of the Parliament of Western 
Australia;

(d) to review the form and content of the statute book; and

(e) to consider and report on any matter referred by the Council.

6.4 In relation to function 6.3(a) and (b), the Committee is to confine any inquiry and report 
to an investigation as to whether a Bill or proposal may impact upon the sovereignty and 
law-making powers of the Parliament of Western Australia.'
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