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EXECUTIVE SUMMARY, FINDINGS AND RECOMMENDATIONS 

EXECUTIVE SUMMARY 

1 The National Electricity (Western Australia) Bill 2016 (NE Bill), the National Gas 
Access (WA) Amendment Bill 2016 (NG Bill) and the Energy Legislation 
Amendment and Repeal Bill 2016 (ELAR Bill) are a package of bills which propose 
to implement the principal reform arising from the Government’s Energy Market 
Review.  

2 The bills propose to shift regulatory responsibility for gas pipelines and Western 
Power’s electricity network from the state-based Economic Regulation Authority to 
the Australian Energy Regulator, and to adopt the national regulatory framework for 
electricity network access under the Australian Energy Market Agreement 2004 
(IGA). 

3 In relation to electricity, this would involve substantial changes to the regulatory 
framework for access to the Western Power network, including the change from an 
‘unconstrained’ to a ‘constrained’ network access model.  

4 In order to adopt the national regulatory frameworks, the NE Bill and the NG Bill 
propose to apply, with modifications, as laws of Western Australia: 

 the National Electricity Law (NEL), the National Electricity (South Australia) 
Regulations (SA) and the National Electricity Rules 

and 

 the National Gas Law (NGL), the National Gas (South Australia) Regulations 
(SA) and the National Gas Rules 2008 

‘as in force from time to time’. 

5 In Western Australia, the applied, modified: 

 NEL and NGL will be known as the National Electricity (WA) Law, and the 
National Gas (WA) Law, respectively. 

 National Electricity (South Australia) Regulations (SA) and National Gas 
(South Australia) Regulations (SA), which contain the administrative details 
of the NEL and NGL frameworks, will be known as the National Electricity 
(WA) Regulations and the National Gas (WA) Regulations, respectively. 
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 National Electricity Rules and National Gas Rules 2008, which contain the 
substantive and operational details of the NEL and NGL frameworks, will be 
known as the National Electricity (WA) Rules and the National Gas (WA) 
Rules, respectively.  

6 The ELAR Bill proposes consequential amendments to the Electricity Industry Act 
2004 (EI Act) and other state Acts to facilitate the application of and transition to the 
NEL and NGL. 

7 Western Australia has already enacted a modified version of the NGL, the National 
Gas Access (WA) Act 2004. The NG Bill proposes to change the way in which the 
NGL is adopted in this state, from the existing ‘mirror’ legislation to the ‘applied law’ 
method of adoption described above.  

8 The NEL and NGL are contained in the Schedules to the National Electricity (South 
Australia) Act 1996 (SA) and the National Gas (South Australia) Act 2008 (SA). As 
host jurisdiction for the purposes of the IGA, South Australia has passed the relevant 
legislation and delegated legislation, which has then been implemented in other 
participating states and territories through application Acts (except the National Gas 
Access (WA) Act 2004 referred to above, which ‘mirrors’ the NGL rather than 
applying it). 

9 Under the IGA, changes to the NEL, NGL, their delegated legislation and these laws 
as applied and modified by Western Australia, must be approved by the Energy 
Council of the Council of Australian Governments (COAG). 

10 If the NE Bill and NG Bill are passed, any future amendments to the applied national 
laws will apply, automatically, in Western Australia—that is, without further local 
legislative action. The applied law method of adopting uniform legislation in this way 
surrenders the Parliament’s sovereignty and law-making powers to the COAG Energy 
Council, via the SA Parliament—and without any ongoing Parliamentary oversight of 
future laws applying in this state. 

11 From a Parliamentary scrutiny and sovereignty perspective, the bills are skeletal in 
nature as they propose to delegate, and subdelegate, much of the substantive and 
operational detail of the energy schemes to makers of delegated or subdelegated 
legislation. Various types of delegated and subdelegated instruments are proposed to 
be authorised by the bills. 

12 The Committee noted that the bills had been developed within a tight timeframe, 
which: 

 appeared to have resulted in a significant amount of detail of the application 
of the national regulatory framework being left to subsidiary instruments 
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 left insufficient time for the Parliament to adequately consider the bills and 
their implications. 

13 Three clauses in the NE Bill and ELAR Bill were identified as having a Henry VIII 
effect, that is, they would authorise the making of regulations which would amend, or 
have the effect of amending, primary legislation. The Committee recommended that 
two of these clauses be deleted. The Committee noted that the Henry VIII clauses 
were not highlighted in the Explanatory Memoranda for the bills or in the Second 
Reading Speeches. 

14 The Committee: 

 found that the bills did not strike the appropriate balance between maintaining 
Parliamentary sovereignty on the one hand, and providing sufficient 
legislative flexibility and responsiveness on the other 

 noted that there appeared to be an unacceptable and concerning trend towards 
eroding Parliamentary sovereignty in favour of Executive power, and that the 
bills are an example of that trend 

 took the view that the bills should not be passed in their current form and 
urged the Parliament and Government to take heed of, and adopt the specific 
recommendations made in, this Report. 

15 The Committee found that six provisions of the NE Bill, and six proposed sections of 
the EI Act contained in the ELAR Bill, will erode the Western Australian Parliament’s 
sovereignty and law-making powers. The Committee made corresponding 
recommendations that clauses 6, 7, 9, 12(1)(c), 14(2)(d) and Part 4 of the NE Bill, and 
proposed sections 59A(2), 59D(4), 131(2), 136, 145 and 146 of the EI Act (contained 
in clauses 9, 16 and 18 of the ELAR Bill), be either amended or deleted. 

16 Two submitters, both electricity generation businesses, raised policy issues concerning 
the change from unconstrained to constrained electricity network access, which the 
Committee found did not fall within its Terms of Reference. The Committee 
recommended that the Legislative Council refer those policy issues to the Standing 
Committee on Legislation or another Committee. 

FINDINGS AND RECOMMENDATIONS 

17 Recommendations are grouped as they appear in the text at the page number 
indicated: 
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Page 14 

Finding 1:  The Committee finds that the bills have not, in every instance, struck the 
appropriate balance between maintaining the Western Australian Parliament’s 
sovereignty and law-making powers on the one hand, and providing sufficient 
legislative flexibility and responsiveness on the other. With regard to many specific 
clauses, the Committee concluded that the bills constituted an erosion of Parliamentary 
sovereignty and law-making power. 

 

Page 18 

Finding 2:  The Committee finds that the National Gas Access (WA) Amendment Bill 
2016 is not a ‘Uniform Legislation Bill’, as defined in Standing Order 126(2), and does 
not fall within the Committee’s Terms of Reference. 

 

Page 27 

Finding 3:  The Committee finds that clause 2(b) of the National Electricity (Western 
Australia) Bill 2016, in providing that the Executive determines commencement dates, 
will erode the Western Australian Parliament’s sovereignty and law-making powers. 

 

Page 29 

Finding 4:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity Law for the purposes of participating in the national electricity 
network access regulatory framework. 

 

Page 29 

Recommendation 1:  The Committee recommends that the Leader of the House 
representing the Minister for Energy explain what historical reasons led to the 
Australian Energy Market Agreement 2004 requiring applied law schemes. 

 

Page 34 

Finding 5:  The Committee finds that clause 6 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity Law as ‘live 
legislation’, will significantly erode the Western Australian Parliament’s sovereignty 
and law-making powers. 
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Page 34 

Recommendation 2:  The Committee recommends that clause 6 of the National 
Electricity (Western Australia) Bill 2016 be amended to require that: 

(a) any future amendments to the National Electricity Law be tabled in the Western 
 Australian Parliament 

and 

(b) any such amendments be published in the Western Australian Government 
 Gazette 

within a prescribed number of sitting days after the amendment is made. 

 

Page 34 

Recommendation 3:  The Committee recommends that clause 6 of the National 
Electricity (Western Australia) Bill 2016 be amended to require the Government to 
maintain, on an appropriate website, an up-to-date, consolidated version of the 
National Electricity (WA) Law. 

 

Page 38 

Finding 6:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity Rules for the purposes of participating in the national electricity 
network access regulatory framework. 

 

Page 38 

Finding 7:  The Committee finds that clause 6 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity Rules as a law of 
Western Australia, will significantly erode the Western Australian Parliament’s 
sovereignty and law-making powers. 

 

Page 39 

Recommendation 4:  The Committee recommends that clause 9 and Part 4 of the 
National Electricity (Western Australia) Bill 2016 be amended to make the National 
Electricity (WA) Rules, and any amendments made by the Australian Energy Market 
Commission to the National Electricity Rules, subject to sections 41 and 42 of the 
Interpretation Act 1984. 
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Page 41 

Finding 8:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity (South Australia) Regulations (SA) for the purposes of participating 
in the national electricity network access regulatory framework. 

 

Page 42 

Finding 9:  The Committee finds that clause 7 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity (South Australia) 
Regulations (SA) as Western Australian regulations, will significantly erode the 
Western Australian Parliament’s sovereignty and law-making powers. 

 

Page 42 

Recommendation 5:  The Committee recommends that clause 9 and Part 4 of the 
National Electricity (Western Australia) Bill 2016 be amended to make the National 
Electricity (WA) Regulations, and any amendments made by the South Australian 
Governor to the National Electricity (South Australia) Regulations (SA), subject to 
sections 41 and 42 of the Interpretation Act 1984. 

 

Page 42 

Recommendation 6:  The Committee recommends that clause 7 of the National 
Electricity (Western Australia) Bill 2016 be amended to require the Government to 
maintain, on an appropriate website, an up-to-date, consolidated version of the 
National Electricity (WA) Regulations. 

 

Page 43 

Recommendation 7:  The Committee recommends that, when clause 11(3)(a) of the 
National Electricity (Western Australia) Bill 2016 is debated by the Legislative Council, 
the Leader of the House representing the Minister for Energy explain: 

(a) why the subdelegation to the proposed National Electricity (WA) Rules is 
 necessary 

and 

(b) what types of functions are likely to be conferred by the National Electricity 
 (WA) Rules under the authority of clause 11(3)(a). 

 

Page 49 

Finding 10:  The Committee finds that clause 12(1)(a) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow regulations to amend an Act, is a 
Henry VIII clause and, therefore, will erode the Western Australian Parliament’s 
sovereignty and law-making powers. 
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Page 49 

Recommendation 8:  The Committee recommends that the Leader of the House ensure 
that Ministers are advised that, when introducing a bill to the Legislative Council 
which proposes a Henry VIII clause, the responsible Minister, in their Second Reading 
Speech and in the Explanatory Memorandum, identify the provision as a Henry VIII 
clause and provide a rationale for that provision. 

 

Page 56 

Finding 11:  The Committee finds that clause 12(1)(c) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow regulations and Ministerial 
instruments to modify the operation of the proposed National Electricity Rules in 
Western Australia, will erode the Western Australian Parliament’s sovereignty and 
law-making powers. 

 

Page 56 

Recommendation 9:  The Committee recommends that, when clause 12(1)(c) of the 
National Electricity (Western Australia) Bill 2016 is debated in the Legislative Council, 
the Leader of the House representing the Minister for Energy explain why the power to 
modify the operation of the National Electricity Rules in Western Australia should not 
be retained by the Western Australian Parliament.   

 

Page 57 

Recommendation 10:  The Committee recommends that, if the House considers the 
Government’s response to Recommendation 9 to be inadequate, clause 12(1)(c) of the 
National Electricity (Western Australia) Bill 2016 be amended to delete the power to 
make regulations. 

 

Page 57 

Recommendation 11:  The Committee recommends that clause 12(1)(c) of the National 
Electricity (Western Australia) Bill 2016 be amended by deleting the power for the 
regulations made under that clause to provide for the Minister, by instrument, to 
modify the operation of the National Electricity Rules.  

 

Page 57 

Recommendation 12:  The Committee recommends that, if Recommendation 11 is not 
adopted by the Legislative Council, clause 12 of the National Electricity (Western 
Australia) Bill 2016 be amended to make Ministerial instruments made under 
regulations authorised by clause 12(1)(c) subject to sections 41 and 42 of the 
Interpretation Act 1984. 
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Page 59 

Finding 12:  The Committee finds that, generally, clause 14 of the National Electricity 
(Western Australia) Bill 2016, in proposing to empower the making of transitional 
regulations, will erode the Western Australian Parliament’s sovereignty and law-
making powers. 

 

Page 60 

Finding 13:  The Committee finds that that clause 14(2)(d) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow transitional regulations to 
determine how Acts will interact with each other, has a Henry VIII effect and, 
therefore, will erode the Western Australian Parliament’s sovereignty and law-making 
powers. 

 

Page 60 

Recommendation 13:  The Committee recommends that clause 14(2)(d) of the National 
Electricity (Western Australia) Bill 2016 be deleted. 

 

Page 65 

Finding 14:  The Committee finds that proposed section 59A(2) of the Electricity 
Industry Act 2004, (in clause 9 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to apply parts of the National Energy Retail Law as ‘live 
legislation’, will erode the Western Australian Parliament’s sovereignty and law-
making powers. 
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Page 66 

Recommendation 14:  The Committee recommends that clause 9 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 5, after line 21 – To insert 

customer connection service for a premises means any or all of the following— 

(a) a service relating to a new connection for the premises; 

(b) a service relating to a connection alteration for the premises; 

(c) a supply service for the premises, including (but not limited to) the energisation, 
 de-energisation or re-energisation of the premises; 

(d) a service prescribed by the Rules as a customer connection service for the 
 purposes of this definition; 

de-energisation of premises means— 

(a) in the case of electricity—the opening of a connection; or 

(b) in the case of gas—the closing of a connection, 

in order to prevent the flow of energy to the premises; 

Page 7, after line 3 – To insert 

re-energisation of premises means the energisation of the premises after their de-
energisation; 

 

Page 69 

Finding 15:  The Committee finds that clause 9 of the Energy Legislation Amendment 
and Repeal Bill 2016 (proposed section 59D(4) of the Electricity Industry Act 2004), in 
proposing to allow the Minister to make a non-disallowable code, will erode the 
Western Australian Parliament’s sovereignty and law-making powers. 

 

Page 69 

Recommendation 15:  The Committee recommends that clause 9 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended to delete proposed section 
59D(4) of the Electricity Industry Act 2004. 
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Page 70 

Recommendation 16:  The Committee recommends that, if Recommendation 15 is not 
adopted by the Legislative Council, clause 9 of the Energy Legislation Amendment and 
Repeal Bill 2016 be amended in the following manner: 

Page 12, line 10 – To delete ‘.’ and insert – 

‘and sections 41 and 42 of the Interpretation Act 1984 apply to the code.’  

 

Page 73 

Finding 16:  The Committee finds that proposed section 131(2) of the Electricity 
Industry Act 2004 (in clause 16(2) of the Energy Legislation Amendment and Repeal 
Bill 2016), in proposing to allow regulations to determine how Acts will interact with 
each other, is a Henry VIII clause. Therefore, the Committee finds that the proposed 
section will erode the Western Australian Parliament’s sovereignty and law-making 
powers. 

 

Page 73 

Recommendation 17:  The Committee recommends that clause 16 of the Energy 
Legislation Amendment and Repeal Bill 2016 be deleted. 

 

Page 81 

Finding 17:  The Committee finds that proposed section 136(1) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to allow Ministerial instruments to amend the Electricity Networks 
Access Code 2004, will erode the Parliament’s sovereignty and law-making powers.  

 

Page 82 

Recommendation 18:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 19, line 11 – To delete ‘107(3) to (7) and’ 

 

Page 89 

Finding 18:  The Committee finds that proposed section 145(2) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to subdelegate legislative powers to the Minister, will erode the 
Western Australian Parliament’s sovereignty and law-making powers. 
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Page 89 

Recommendation 19:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 25, lines 2–3 – To delete 

‘, or provide for the Minister by instrument to modify,’ 

 

Page 91 

Finding 19:  The Committee finds that proposed section 146(2) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to allow amendment of specified codes by Ministerial instrument, 
will erode the Parliament’s sovereignty and law-making powers. 

 

Page 91 

Recommendation 20:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended to delete proposed section 
146(6) of the Electricity Industry Act 2004. 

 

Page 95 

Recommendation 21:  The Committee recommends that the Legislative Council refer 
clause 30 of the Energy Legislation Amendment and Repeal Bill 2016 to the Standing 
Committee on Legislation or another Committee and that that Committee have the 
power to inquire into and report on the policy of that clause. 
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CHAPTER 1 

INTRODUCTION 

REFERRAL 

1.1 On 22 June 2016, the following three bills stood referred to the Standing Committee 
on Uniform Legislation and Statutes Review (Committee), pursuant to the Legislative 
Council’s Standing Order 126(4): 

 The National Electricity (Western Australia) Bill 2016 (NE Bill). 

 The National Gas Access (WA) Amendment Bill 2016 (NG Bill). 

 The Energy Legislation Amendment and Repeal Bill 2016 (ELAR Bill). 

1.2 Under Standing Order 126(7), the Committee was due to report to the House within 
45 days after referral. Due to the Parliament being in recess at the conclusion of this 
period, the Committee was required to report to the House by 16 August 2016, being 
the first Legislative Council sitting day following the expiry of 45 days. 

1.3 On 28 June 2016, the Legislative Council extended the Committee’s reporting 
deadline to 22 September 2016. 

INQUIRY PROCEDURE 

1.4 The Committee called for submissions by: 

 contacting 31 stakeholders directly 

 advertising in The West Australian on Saturday, 2 July 2016 

 issuing a media statement on 24 June 2016. 

1.5 Six submissions were received. The Committee held public hearings with the Public 
Utilities Office, Department of Finance (Department), on 1 August 2016 and Western 
Power, on 22 August 2016. The Committee heard from Perth Energy in private on 
15 August 2016 but subsequently published a redacted version of the transcript.1 
Details of the stakeholders invited to make a submission, the submissions received, 
and the hearings are contained in Appendix 1. 

                                                      
1  The submissions and transcripts of the hearings are available on the Committee’s website at: 

www.parliament.wa.gov.au/uni. 
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1.6 The NE Bill and the ELAR Bill are proposing to effect substantial changes to the 
regulatory framework for electricity network access2 and these changes will affect 
Synergy, as an electricity generator and retailer3 accessing the electricity network. 
Accordingly, the Committee invited Synergy, directly, to make a submission and 
attend a hearing. Synergy declined both invitations. In response to the invitation to 
appear before the Committee, Synergy stated that it: 

respectfully declines the invitation given it has no opinion or 
comments to make that are relevant to the committee’s terms of 
reference with regard to this matter.4 

Committee comment 

1.7 The Committee was disappointed that Synergy did not provide evidence for this 
inquiry. 

1.8 The Committee thanks all submitters and witnesses for their assistance with the 
inquiry. 

SUPPORTING DOCUMENTS 

1.9 Hon Dr Mike Nahan MLA, Minister for Energy, provided the Committee with the 
following documentation and information, pursuant to Ministerial Office 
Memorandum MM 2007/01: 

 The Australian Energy Market Agreement 2004, as amended on 9 December 
2013 (IGA). 

 A statement as to the timetable for the implementation of the bills. 

 The Explanatory Memoranda. 

 The advantages and disadvantages of the State in participating in the relevant 
scheme or agreement. 

 A summary of the relevant constitutional issues. 

 An explanation as to whether, and by what mechanism, the State can opt out 
of the scheme. 

 The mechanisms by which the bills, once enacted, can be amended. 

                                                      
2  Refer to paragraphs 1.14 to 1.35 for the background to the bills. 
3  <https://synergy.net.au/About-us/Who-we-are>. Viewed 29 August 2016. 
4  Mary Or, Executive Assistant to Karl Matacz, Chief Financial Officer/General Manager Finance, 

Synergy, Electronic Mail, 16 August 2016. 
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 The National Electricity Law (NEL), marked up with the modifications 
proposed to be made to it by the NE Bill. 

 The National Gas Access (WA) Act 2009, marked up with the amendments 
proposed to be made to it by the NG Bill. 

 The National Gas Law (NGL), marked up with the modifications proposed to 
be made to it by the NG Bill. 

 The Electricity Industry Act 2004 (EI Act), marked up with the amendments 
proposed to be made to it by the ELAR Bill.5 

1.10 The Committee also received the Second Reading Speeches6 and a copy of the bills 
when the bills were introduced into the Legislative Council on 22 June 2016. 

STRUCTURE OF THE BILLS—APPLIED LAWS 

1.11 The NE Bill and the NG Bill adopt Structure 1 for uniform legislation—‘applied 
laws’.7 With these laws, also known as template, cooperative and complementary 
legislation, legislation is enacted in one jurisdiction (host jurisdiction) and applied, as 
in force from time to time, by other participating jurisdictions as a law of those 
jurisdictions. It can also be described as follows: 

this type of legislation is enacted by one main jurisdiction and other 
jurisdictions then pass Acts which do not replicate, but merely adopt 
that Act and subsequent amendments as their own. This is an elastic 
structure as variations can be made to accommodate requirements 
determined during the negotiation process. 

Each jurisdiction retains some flexibility in its consideration of 
proposed amendments. A high degree of consistency is emphasised in 
the original legislation.8 

1.12 In the case of the NE Bill and the NG Bill, South Australia (SA) is the host 
jurisdiction and the applied laws are, respectively: 

 the NEL (set out in the Schedule to the National Electricity (South Australia) 
Act 1996 (SA)), National Electricity (South Australia) Regulations (SA) (NE 
Regulations) and National Electricity Rules (NE Rules) 

                                                      
5  Hon Dr Mike Nahan MLA, Minister for Energy, Letter, 23 June 2016. 
6  Hon Peter Collier MLC, Minister for Education, Western Australia, Legislative Council, Parliamentary 

Debates (Hansard), 22 June 2016, pp 3846–51. 
7  See Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation 

and Statutes Review, Report 64, Information report on uniform scheme structures, 31 August 2011, p 17. 
8  ibid, p 3. 
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and 

 the NGL (set out in the Schedule to the National Gas (South Australia) Act 
2008 (SA)), National Gas (South Australia) Regulations (SA) and National 
Gas Rules 2008. 

1.13 If the NE Bill and NG Bill are passed, any future amendments to the applied national 
laws (listed above) will also apply, automatically, in WA—that is, without further 
local legislative action or Parliamentary oversight. 

BACKGROUND TO THE BILLS 

1.14 The bills were designed to function as one legislative package, which will implement 
the principal reform arising from the Government-commissioned Electricity Market 
Review,9 which began in early 2014.10 This reform will see the regulatory 
responsibility for gas pipelines and Western Power’s electricity network11 shifted from 
WA’s Economic Regulation Authority (ERA) to the Australian Energy Regulator 
(AER).12 

1.15 The Department explained that, in introducing these bills to the Parliament, the main 
area of reform being sought by the Government relates to the transfer of the regulation 
of access to Western Power’s electricity network from a state-based scheme to the 
national scheme: 

the main purpose of the bills deals with the adoption of the national 
energy legislation framework. The primary matter there is actually 
dealing with electricity. Gas is sort of coming along on the coat tails, 
if you like, of this legislation, albeit for related reasons.13 

1.16 Western Power informed the Committee that the transfer to the NEL framework will 
not change the fundamental principles which already apply under the existing state-
based scheme: 

                                                      
9  The Electricity Market Review is ‘a holistic review of the Western Australian electricity sector currently 

being undertaken by a Steering Committee comprised of key government and industry stakeholders’: 
Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, p 2. See ibid, p 6 and 
<https://www.finance.wa.gov.au/cms/Public_Utilities_Office/Electricity_Market_Review/Electricity_Ma
rket_Review.aspx> (viewed 23 August 2016) for more information on the Electricity Market Review. 

10  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, p 6. 

11  A map of the Western Power electricity network is reproduced in Appendix 2. Source: ELAR Bill, 
Explanatory Memorandum, Legislative Council, p 49, Appendix 1. 

12  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, p 2. 

13  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 
Evidence, 1 August 2016, pp 1–2. 
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Mr Cronin: … I think the access code [Electricity Networks Access 
Code 2004], which is the current regulation for the network business, 

and the national electricity rules—the fundamental principles are the 
same in terms of promoting competition for facilitating efficient 
investment and customer outcomes. I think the principles are broadly 
the same. It’s just the level of accuracy or the level of prescriptiveness 
will vary between the two regimes. 

Dr McGoldrick: … different rulebook; same overall goal.14 

1.17 The Department advised the Committee that the Government’s decision to shift to the 
national electricity network access scheme was made in early 2015.15 The table in 
Appendix 3 provides a timeline and summary of the activities which are planned to 
take place during the transition.16 

1.18 The electricity and gas network access reforms are planned to be fully operational by 
1 July 2018.17 

Intergovernmental Agreement 

1.19 The IGA18 sets out the legislative and regulatory framework for Australia’s energy 
markets. It provides for national legislation (that is, the NEL and NGL and their 
supporting delegated legislation) that is implemented in each participating state and 
territory through application legislation which is passed in each jurisdiction. Western 
Australia (WA) has been a signatory to the IGA since its inception but has not sought 
to adopt the national electricity networks regulation framework until now.19  

1.20 The IGA contemplates that the applied law method of implementing the national 
legislation20 is optimal for the purposes of uniformity, but does not necessarily require 
WA to adhere to that method. Under clause 6.3(c)(ii), the state Executive is required 
to submit to Parliament: 

                                                      
14  Matthew Cronin, Head of Regulation, and Dr Sean McGoldrick, Executive Manager, Western Power, 

Transcript of Evidence, 22 August 2016, p 2. 
15  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 14. 
16  Source: NE Bill, Explanatory Memorandum, Legislative Council, pp 5–6. 
17  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 16 and 23. 
18  The IGA superseded the 2008 Ministerial Council on Energy Agreement: Mr Zaeen Khan, Specialist 

Regulation, Public Utilities Office, Department of Finance, Electronic Mail, 16 August 2016. 
19  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 14. 
20  See IGA cl 6 (especially cl 6.4) and cl 1.6 definition of ‘implementing legislation’, ‘electricity legislation’ 

and ‘gas legislation’. 
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such legislation as may be necessary to confer the relevant functions 
and powers on those bodies for those bodies [the AER and the 
Australian Energy Market Commission] to exercise those functions 

and powers in Western Australia; 

1.21 Indeed, the Department’s submission indicated that other methods of implementing 
the NEL and NGL were considered.21 In the case of the State’s existing involvement 
in the NGL scheme, the ‘mirror’ method of adoption is already being utilised.22 

1.22 The IGA provides for the following two institutions to oversee Australia’s energy 
market: 

 The AER—the national economic regulator and the body responsible for 
monitoring and enforcing national energy legislation. It is established under 
section 44AE of the Competition and Consumer Act 2010 (Cth).23 

 The Australian Energy Market Commission (AEMC), which undertakes rule-
making and energy market development at a national level. For example, this 
body makes the NE Rules, National Gas Rules 2008 and National Energy 
Retail Rules. It is established under section 5 of the Australian Energy Market 
Commission Establishment Act 2004 (SA).24 

1.23 The other key operators in the national regulation of energy markets are: 

 the Council of Australia Governments (COAG) Energy Council, which is 
responsible for policy development.25 The Energy Council is comprised of the 
energy and resources Ministers from the Commonwealth, each state and 
territory, and New Zealand26 

 the Australian Energy Market Operator (AEMO), which is: 

                                                      
21  Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, pp 5–6. 
22  Refer to paragraph 2.2. 
23  IGA cl 1.6(d), 5.1(b) and 9. See also, Public Utilities Office, Department of Finance, Briefing paper for 

Uniform Legislation Committee, Government of Western Australia, Perth, 23 June 2016, p 15, NEL s 15 
and Part 3 generally, and NGL Chapter 2 Part 1. 

24  IGA cl 1.6(b), 5.1(a) and 8. See also, Public Utilities Office, Department of Finance, Briefing paper for 
Uniform Legislation Committee, Government of Western Australia, Perth, 23 June 2016, p 15, NEL 
ss 29, 34, 41, 45 and 50C and Part 4 generally, and NGL Chapter 2 Part 2, Chapter 9 Part 3. 

25  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, p 8, IGA cl 4, NEL s 8 and NGL s 25. The 
COAG Energy Council was established in December 2013: <http://www.scer.gov.au/> (viewed 
31 August 2016). The precursors to the COAG Energy Council were the Ministerial Council on Energy, 
established on 8 June 2001, and the National Energy Market Ministers Forum, which was subsumed into 
the Ministerial Council on Energy on 1 July 2004: Public Utilities Office, Department of Finance, 
Briefing paper for Uniform Legislation Committee, Government of Western Australia, Perth, 23 June 
2016, p 19, IGA cl 1.6(o) and Annexure 1, NEL s 2(1), and NGL s 2(1). 

26  <http://www.scer.gov.au/about-us/council-membership>. Viewed 31 August 2016. 
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responsible for the day-to-day operation and administration of both 
the power system and electricity wholesale spot market in the NEM 
[National Energy Market], the retail electricity markets, the retail and 
wholesale gas markets and other support activities.27 

Since November 2015, the AEMO has operated the WA Wholesale 
Electricity Market (WEM) and the gas market bulletin board from its 
Perth office28 

 the Australian Competition Tribunal—a review body for regulatory 
decisions.29 

1.24 The IGA stipulates that the NEL and NGL and their supporting delegated legislation 
may only be made and/or adopted and amended and/or modified with the unanimous 
agreement of the COAG Energy Council.30 If, for example, the NE Bill and ELAR 
Bill are passed by the WA Parliament and the state Executive subsequently considered 
it appropriate to modify the NEL as it applies in WA, that proposed modification 
would first require unanimous agreement from the COAG Energy Council. The 
Department explained the IGA restriction on amendments to the Committee in the 
context of the NEL: 

The way in which changes to the National Electricity Law are made 
occur through the Council of Australian Governments process, more 
specifically the Energy Council, whose unanimous agreement is 
required before changes to the National Electricity Law can be made, 
and that means both Western Australia’s adoption of the National 
Electricity Law at all in any form is subject to that approval process 
and any subsequent changes made to that law either by Western 
Australia just to apply in Western Australia or by Western Australia 
or any other jurisdiction in making changes to the National 
Electricity Law more generally.31 

                                                      
27  IGA cl 5.1(c). See also, NEL Part 5, and NGL Chapter 2 Part 6 and Chapter 7 Part 1. 
28  Submission 2 from the Australian Energy Market Operator, 22 July 2016, p 1. 
29  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 9. See also, NEL Part 5B, and NGL Chapter 2 
Part 5. 

30  IGA, clauses 6.6, 6.7 and 6.8, and Submission 5 from Public Utilities Office, Department of Finance, 
21 July 2016, p 3. 

31  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Transcript of Evidence, 1 August 2016, p 7. 
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Committee comment 

1.25 The Committee notes that this level of restriction on amendments and other variations 
is consistent with the nature of the applied law method of adopting uniform 
legislation. 

1.26 The applied law method brings with it a level of restriction which, of necessity, 
impacts upon the sovereignty and law-making powers of the Parliament. The 
Committee must consider the extent of this impact and whether it is justified in the 
particular circumstances of these bills. 

National Electricity Law 

1.27 The text of the original NEL appears in a Schedule to the National Electricity (South 
Australia) Act 1996 (SA). It establishes the governance and enforcement framework 
and key obligations surrounding the national electricity market and the regulation of 
access to electricity networks. The NEL is applied in every Australian jurisdiction, 
except WA, by legislation enacted by their respective Parliaments. 

1.28 The NEL is supported by the NE Rules and NE Regulations. The NE Rules outline the 
substantive and operational detail of the national electricity market and regulation of 
electricity networks32 while the NE Regulations contain matters which are 
predominantly administrative in nature: 

Those Regulations are confined to identifying the provisions of the 
National Electricity Rules that are “civil penalty provisions”, setting 
the maximum civil liability of the Australian Energy Market Operator 
where it is negligent in performing its national functions, establishing 
certain transitional and savings provisions needed on establishment 
of the “new” National Electricity Law in 2005 and other matters of a 
predominantly administrative nature.33 

1.29 Table 1 on pages 9–10 provides a summary of the legislating entities which make, and 
have the power to amend, among other things, the NEL, NE Regulations and NE 
Rules. 

National Gas Law 

1.30 The text of the original NGL is contained in a Schedule to the National Gas (South 
Australia) Act 2008 (SA). It establishes the governance and enforcement framework 

                                                      
32  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 8 and 17. 
33  Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, p 10. 
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and key obligations surrounding the access to gas pipelines and establishes a gas 
market bulletin board. 

1.31 The NGL is applied in every Australian jurisdiction, except WA, by legislation 
enacted by their respective Parliaments.34 A modified version of the NGL was adopted 
by the State on 1 January 2010, when the National Gas Access (WA) Act 2009 
commenced operation.35 That is, WA is already a participant in the NGL framework, 
albeit through ‘mirror’ legislation enacted directly by the Parliament rather than 
‘applying’ the NGL text enacted by the SA Parliament. Currently, any amendments to 
the NGL would only apply in WA if our Parliament enacts the equivalent 
amendments. 

1.32 The NGL is supported by the National Gas Rules 2008 and National Gas (South 
Australia) Regulations. As per the national electricity regulatory framework, the 
National Gas Rules 2008 deal with the substantive and operational details of the gas 
access regime and the gas market bulletin board, and the National Gas (South 
Australia) Regulations deal mainly with administrative matters.36 

1.33 Table 1 on pages 9–10 provides a summary of the legislating entities which make, and 
have the power to amend, among other things, the NGL, National Gas (South 
Australia) Regulations (SA) and National Gas Rules 2008. 

 

Table 1: Summary of the legislating entities for the NEL, NGL and their delegated 
legislation 

Legislation title Electricity access 

legislating entity 

Gas access 

legislating entity 

NEL/NGL COAG Energy Council 
via enactment by the 

SA Parliament37 

COAG Energy Council 
via enactment by the 

SA Parliament38 

NE Regulations/ 

National Gas (South 
Australia) Regulations (SA) 

COAG Energy Council 
via regulations made by the 

SA Governor39 

COAG Energy Council 
via regulations made by the 

SA Governor40 

                                                      
34  NG Bill, Explanatory Memorandum, Legislative Council, p 2. 
35  This Committee scrutinised the bill resulting in the adopting Act: Parliament of Western Australia, 

Legislative Council, Standing Committee on Uniform Legislation and Statutes Review, Report 35, 
National Gas Access (WA) Bill 2008, 10 March 2009. 

36  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, pp 8 and 17. 

37  NE Bill cl 6. 
38  NG Bill cl 25 (National Gas Access (WA) Act 2009 proposed new s 7). 
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Legislation title Electricity access 

legislating entity 

Gas access 

legislating entity 

NE Rules/ 

National Gas Rules 2008 

AEMC41 AEMC42 

 

Supplementary Intergovernmental Agreement 

1.34 Among other things, the NE Bill proposes to confer functions and powers on a 
number of Commonwealth bodies. The NG Bill proposes to continue, and add to, any 
existing conferral of functions and powers on Commonwealth bodies under the NGL 
regime already adopted in WA. 

1.35 The Competition and Consumer Act 2010 (Cth) requires that such a conferral, and the 
imposition of duties, on Commonwealth bodies by state or territory energy laws (that 
is, the NEL and NGL) must be in accordance with an agreement between the 
Commonwealth and the relevant state or territory. Similar requirements exist under 
the Australian Energy Market Act 2004 (Cth), with respect to the state or territory 
conferral of functions and powers, and the imposition of duties, on Commonwealth 
Ministers. The IGA and the Supplementary Intergovernmental Agreement43 are the 
intergovernmental agreements which satisfy these Commonwealth legislative 
requirements for the purposes of the NE Bill and the NG Bill: 

Broadly speaking, the purpose of this Supplementary 
Intergovernmental Agreement is to evidence the agreement of the 
Commonwealth and Western Australia (Parties), for the purposes of 
the relevant Commonwealth legislation, to the conferral of functions 
on the Commonwealth bodies and Commonwealth Minister under the 
National Electricity Law and National Gas Law as applied by 
Western Australia through enactment of the two Bills.44 

                                                                                                                                                         
39  NE Bill cl 7 and National Electricity (South Australia) Act 1996 (SA) s 11. 
40  NG Bill cl 25 (National Gas Access (WA) Act 2009 proposed new s 8) and National Gas (South 

Australia) Act 2008 (SA) s 11. 
41  NE Bill cl 6 and proposed NE(WA)L s 34. 
42  NG Bill cl 25 (National Gas Access (WA) Act 2009 proposed new s 7) and proposed National Gas (WA) 

Law s 74. 
43  This agreement, signed in June 2016, is between the Commonwealth and WA: Mr Zaeen Khan, Specialist 

Regulation, Public Utilities Office, Department of Finance, Electronic Mail, 16 August 2016. 
44  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 15–16. 
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GENERAL COMMITTEE COMMENT ON THE BILLS 

Skeletal nature 

1.36 From a Parliamentary scrutiny and sovereignty perspective, the bills are skeletal in 
nature as they propose to delegate, and subdelegate, much of the substantive and 
operational detail of the energy schemes to the makers of delegated or subdelegated 
legislation. This was noted and justified by the Department as follows: 

All regulatory frameworks for energy in Western Australia operate at 
a high level of delegated legislative authority, and the national 
frameworks for energy are no different. It is no surprise that energy 
regimes are structured in this way. This is because the nature of the 
subject matter addressed in regulatory frameworks (a detailed blend 
of electrical engineering and other technical considerations, 
principles applicable to the operation of financial markets and legal 
considerations) does not readily lend itself to treatment in principal 
legislation. Principal legislation is better suited to establishing the 
high level architectural or structural elements of the framework and 
to mandate (implement in legislation) the principally desired policy 
outcomes.45 

1.37 The delegated and subdelegated legislation contemplated by the bills include 
instruments which will be called regulations, rules, instruments, codes, standards, 
specifications, methods, secondary determinations or documents. As discussed in the 
remaining chapters of this Report, these instruments of delegated or subdelegated 
legislation will be subject to varying methods of ensuring accountability, such as 
publication requirements, Parliamentary tabling requirements and Parliamentary 
disallowance. 

1.38 Given the bills’ high reliance on delegated and subdelegated instruments and the 
varying methods of ensuring accountability mentioned above, it is not always apparent 
which accountability methods, if any, apply to each instrument. For this reason, the 
Committee requested that the Department provide a summary of the ways in which the 
applied NEL and NGL can be amended or modified, and an indication of whether 
each method of amendment or modification would be subject to publication, tabling 
and disallowance procedures of the WA Parliament. The Department’s summary 
appears in Appendix 4.46 For the information of the House, the Department’s 
summary does not make reference to amendments to: 

                                                      
45  ibid, pp 17–18. 
46  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Electronic Mail, 26 August 2016, Attachment, pp 1–3. 
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 the NEL or NGL which may be made by the COAG Energy Council via the 
enactment of amending Acts by the SA Parliament, the host jurisdiction 

 the NE Regulations or National Gas (South Australia) Regulations (SA) 
which may be made by the COAG Energy Council via amending regulations 
made by the SA Governor 

or 

 the NE Rules which may be made by the AEMC’s Rule changes.47 

Erosion of Parliamentary sovereignty 

1.39 The Department informed the Committee that, when developing the bills, it was 
cognisant of the fundamental legislative principles which have been discussed in the 
Committee’s previous reports (in particular, Report 63)48 and tried to ensure that the 
bills paid sufficient regard to those principles. In the Department’s opinion, the 
resulting bills strike an appropriate balance between maintaining the Parliament’s 
sovereignty and providing sufficient legislative flexibility and responsiveness to adopt 
the NEL framework and continue to implement the existing NGL framework in WA 
effectively: 

During drafting of the Bills, care was taken to comply with 
fundamental legislative principles to the greatest extent practicable. 
While there are some clauses in the Bills that have implications for 
these principles, their inclusion has only come about where absolutely 
necessary to achieve an important policy outcome and or to ensure 
the necessary complex transitional arrangements are not impeded. 
The Public Utilities Office submits that the approach to the legislative 
drafting for those provisions in the Bills that have implications for 
these principles is consistent with the following position, endorsed by 
the Committee: 

“The Committee emphasises that it does not suggest that strict 
compliance with legislative scrutiny principles is required; rather 
what is required is a consideration as to whether the legislation has 
‘sufficient regard’ to the principles. Nor does the Committee suggest 

                                                      
47  Refer to Table 1 on pages 9–10. 
48  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 

Statutes Review, Report 63, Information Report: Scrutiny of Uniform Legislation, 30 June 2011. 
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that legislation that infringes on these principles is ‘wrong’ - it may 
be necessary and justifiable in the particular circumstances.”49 

1.40 The above quote from the Standing Committee on Uniform Legislation and General 
Purposes endorsed in Report 63 goes on to say: 

Therefore, there is no one view on what legislative scrutiny principles 
are to be applied or where the boundaries may lie in relation to each; 
rather each committee may have a view dependent on its own 
experiences and composition. 

1.41 In other words, this Committee is not bound by previous reports and must consider the 
impact on Parliamentary sovereignty in relation to each bill in its own particular 
circumstances. 

1.42 The Chamber of Commerce and Industry of Western Australia (CCI) agreed with the 
Department, submitting that: 

the right balance has been reached between considerations under the 
Committee[’]s Terms of Reference, and necessary reform of the WA 
energy sector.50 

Committee comment 

1.43 The Committee does not agree that the bills have struck the appropriate balance in 
every instance and, with regard to many clauses, takes the view that the bills prioritise 
considerations of expedience and flexibility on the part of the Executive at the expense 
of the sovereignty and law-making powers of the Parliament. 

1.44 In the Committee’s view, there appears to be an unacceptable and concerning trend 
towards eroding Parliamentary sovereignty in favour of Executive power. These bills 
are examples of this trend. 

1.45 The Committee is concerned that as a result of this trend, the Parliament is losing a 
degree of capacity for oversight of legislation as a result of the increasing amount of 

                                                      
49  Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, pp 6–7, citing 

Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 
Statutes Review, Report 63, Information Report: Scrutiny of Uniform Legislation, 30 June 2011, p 25, 
paragraph 4.31. That position was first espoused by the Standing Committee on Uniform Legislation and 
General Purposes (2002–05) in its Report 23 (Parliament of Western Australia, Legislative Council, 
Standing Committee on Uniform Legislation and General Purposes (2002–05), Report 23, The work of 
the Committee during the second session of the Thirty-Sixth Parliament—August 13 2002 to November 16 
2004, 18 November 2004, p 7, paragraph 2.18) and endorsed by the Committee in Report 63. This was 
prior to the March 2012 changes to the Committee’s Terms of Reference which confined the Committee 
to scrutinising uniform legislation bills for their impact on the Parliament’s sovereignty and law-making 
powers. 

50  Submission 6 from the Chamber of Commerce and Industry, 19 August 2016, p 1. 
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legislative decision-making occurring at COAG level and increasing reliance on 
applied law schemes. The instances of erosion of Parliamentary sovereignty noted by 
the Committee in this report are, in the Committee’s view, symptomatic of this trend. 
These instances are: 

 NE Bill clauses 2(b), 6, 7, 12(1)(a), 12(1)(c) and 14 

 ELAR Bill clause 9 (EI Act proposed sections 59A(2) and 59D(4)), c1ause 
6(2) and clause 18 (EI Act proposed sections 136, 145 and 146). 

 

Finding 1:  The Committee finds that the bills have not, in every instance, struck the 
appropriate balance between maintaining the Western Australian Parliament’s 
sovereignty and law-making powers on the one hand, and providing sufficient 
legislative flexibility and responsiveness on the other. With regard to many specific 
clauses, the Committee concluded that the bills constituted an erosion of Parliamentary 
sovereignty and law-making power. 

 

1.46 Given the problems which have been identified in this Report, the bills should not be 
passed in their current form. However, the Committee accepts the reality that the bills 
will, in all likelihood, be passed. Therefore, the Committee urges the Parliament and 
the Government to take heed of, and adopt, the recommendations made in this Report. 

SUBMISSIONS ON THE BILLS 

1.47 As electricity network access reform is the main focus of the legislative package to 
which the bills belong, most of the submissions received by the Committee focused on 
the NE Bill and the ELAR Bill. Many of the submitters supported these two bills, 
particularly due to the anticipated improvements in efficiency and cost-savings that 
the bills are supposed to deliver.51 

1.48 For example, the AEMO submitted that: 

 

The energy industry is currently undergoing a transition and 
regulatory arrangements will need to respond to ensure customers 
benefit from new technologies and new business models. Adopting a 
national regulatory model will both encourage participation by 

                                                      
51  Submission 1 from Western Power , 21 July 2016, Submission 2 from the Australian Energy Market 

Operator, 22 July 2016, Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, 
and Submission 6 from the Chamber of Commerce and Industry, 19 August 2016. 
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national suppliers and support the evolution of these arrangements at 
a lower cost than developing a unique Western Australian regime.52 

1.49 The CCI stated that it: 

has consistently advocated for an open, transparent and competitive 
energy market to achieve the affordable and secure supply of energy 
in Western Australia (WA). In this respect, the National Energy Bills 
(“Bills”) provide the opportunity to further these goals. 

… the benefits of adopting these Bills far outweigh the risks being 
considered under the Committee[’]s terms of reference. By not 

adopting national laws, there will be a missed opportunity to 
implement rules that have downward pressure on prices at a time 
where the WA economy is going through a significant transformation. 

CCI is concerned that a failure to pass these bills would place the 
broader Electricity Market Review reform agenda at severe risk, 
including smart-metering, tariff reform, and full retail contestability.53 

1.50 Alinta Energy, a generator and retailer of electricity and gas in the WA and the eastern 
states markets, and Perth Energy, an electricity generator in the WEM, were generally 
supportive of the Electricity Market Review’s reform goals,54 which are to: 

 reduce the cost of producing and supplying electricity and electricity-related 
services without compromising safe and reliable supply 

 reduce government exposure to energy market risks, with a particular focus on 
having future generation infrastructure built by the private sector without 
government investment, underwriting or other financial support 

 attract to the electricity market, private sector participants that are of a scale 
and capitalisation which facilitate long-term stability and investment.55 

1.51 However, Alinta Energy and Perth Energy had specific issues with the bills,56 only 
some of which fall within the Committee’s Terms of Reference and are discussed in 
the relevant parts of this Report. 

                                                      
52  Submission 2 from the Australian Energy Market Operator, 22 July 2016, pp 1–2. 
53  Submission 6 from the Chamber of Commerce and Industry, 19 August 2016, pp 1 and 2. 
54  Submission 3 from Alinta Energy, 22 July 2016, p 1 and Submission 4 from Perth Energy, 22 July 2016, 

p 2. 
55  <https://www.finance.wa.gov.au/cms/Public_Utilities_Office/Electricity_Market_Review/Electricity_ 

Market_Review.aspx>. Viewed 23 August 2016. 
56  Refer to paragraphs 3.9, 4.112 to 4.116 and Chapter 5. 
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CHAPTER 2 

NATIONAL GAS ACCESS (WA) AMENDMENT BILL 2016 

PURPOSE 

2.1 Currently, a WA-based gas access regulator, the ERA, is operating under local 
legislation, the National Gas Access (WA) Act 2009, which is a modified version of 
the NGL. As explained earlier (refer to paragraph 1.14), the NG Bill will transfer this 
function of the ERA to a national regulator, the AER, which will exercise those 
functions under a national law, the NGL, as it will apply in WA (again, with 
modifications). 

2.2 More significantly, for the purposes of the Committee, the NG Bill also proposes to 
change the way in which the NGL is adopted in WA, from ‘mirror’ adoption to the 
‘application’ method of adoption.57 The Explanatory Memorandum for the NG Bill 
provides an explanation of how the NGL was first adopted by WA: 

When the national gas regulatory framework was first implemented, 
Western Australia adopted a version of the National Gas Law through 
the National Gas Access (WA) Act 2009. Contrary to the intent of the 
national cooperative scheme [the IGA], Western Australia did not 

adopt the National Gas Law as an applied law scheme. The National 
Gas Law was adopted with such modifications as the Government at 
that time determined were necessary or desirable for its 
implementation in Western Australia, including retaining regulatory 
responsibility with the State-based ERA rather than the national 
regulator, the AER.58 (underlining added) 

2.3 This proposed change in the method of adopting the NGL will, in itself, further erode 
the Parliament’s sovereignty and law-making powers because the gas access regime in 
WA will then be governed by a national law enacted in SA rather than a locally 
enacted law. Any amendments to the applied national law will apply automatically in 

                                                      
57  See NG Bill cl 25 (National Gas Access (WA) Act 2009 proposed new s 7). See also, paragraph 3.38. 
58  NG Bill, Explanatory Memorandum, Legislative Council, p 2. 
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WA—that is, without further local legislative action.59 Currently, amendments to the 
NGL only apply in WA if they are declared by the Minister as being relevant in WA.60 

2.4 The Department explained why the applied law method was preferred over the mirror 
law method in the gas context.61 Refer to paragraph 3.28 for a summary of this 
explanation. 

IS THE NATIONAL GAS BILL A ‘UNIFORM LEGISLATION BILL’? 

2.5 The Committee confirmed with the Department that the NG Bill is not required as a 
result of any substantive changes to the NGL.62 Therefore, the NG Bill is not adopting 
a new uniform scheme, nor is it implementing substantive changes to a uniform 
scheme. 

Committee comment 

2.6 The Committee is of the view that the bill: 

 is not a ‘Uniform Legislation Bill’, as defined in Standing Order 126(2) 

and 

 therefore, does not fall within the Committee’s Terms of Reference. 

 

Finding 2:  The Committee finds that the National Gas Access (WA) Amendment Bill 
2016 is not a ‘Uniform Legislation Bill’, as defined in Standing Order 126(2), and does 
not fall within the Committee’s Terms of Reference. 

 

                                                      
59  The Committee has recently dealt with other bills proposing to ‘apply’ national laws and commented on 

the effect that this method of adopting uniform schemes has on the WA Parliament’s sovereignty and 
law-making powers: Parliament of Western Australia, Legislative Council, Standing Committee on 
Uniform Legislation and Statutes Review, Report 91, Rail Safety National Law (WA) Bill 2014, 24 March 
2015, especially p 18, paragraph 7.34; and Report 89, Gene Technology (Western Australia) Bill 2014, 
10 March 2015, especially pp 12–16, paragraphs 7.5–7.17. 

60  National Gas Access (WA) Act 2009 s 7A. 
61  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 18–19 and 26–30. 
62  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 2. 
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2.7 Accordingly, the Committee decided to refrain from considering and reporting on the 
NG Bill, which merely maintains the implementation of an existing national scheme. 
This decision has precedent63 and is consistent with: 

 the approach endorsed by the Standing Committee on Procedure and 
Privileges on the Legislative Council’s referral of uniform bills to the 
Committee64 

and 

 the historical interpretation of the phrase ‘Uniform Legislation Bill’ in 
Standing Order 12665 and the equivalent concept in the precursor to that 
Standing Order, Standing Order 230A,66 which provided as follows: 

230A. Uniform Legislation 

(1) This order applies to a Bill that — 

(a) ratifies or gives effect to a bilateral or multilateral 
intergovernmental agreement to which the 
Government of the State is a party; or 

(b) by reason of its subject matter, introduces a uniform 
scheme or uniform laws throughout the 
Commonwealth. …67 

                                                      
63  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 

Statutes Review, Report 74, Child Support (Adoption of Laws) Amendment Bill 2012, 26 September 
2012, especially at pp 2–3; and Parliament of Western Australia, Legislative Council, Standing 
Committee on Uniform Legislation and Statutes Review, Report 102, Aquatic Resources Management 
Bill 2015, 23 August 2016. 

64  Parliament of Western Australia, Legislative Council, Standing Committee on Procedure and Privileges, 
Report 8, Matters referred to the Committee and other miscellaneous matters, 16 November 2005, 
Appendix 3, pp 33–4. 

65  Adopted on 1 December 2011 and operational on 6 March 2012: Hon Barry House MLC, President, 
Western Australia, Legislative Council, Parliamentary Debates (Hansard), 6 March 2012, p 567. 

66  Regarding the Railway (Roy Hill Infrastructure Pty Ltd) Agreement Bill 2010: Hon Barry House MLC, 
President, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 12 October 2010, 
p 7328; regarding the Mutual Recognition (Western Australia) Bill 2010: Hon Barry House MLC, 
President, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 10 November 
2010, p 8467 and 11 November 2010, pp 8586–7; and regarding the Duties Legislation Amendment Bill 
2013: Hon Ken Travers MLC and Hon Barry House MLC, President, Western Australia, Legislative 
Council, Parliamentary Debates (Hansard), 27 June 2013, pp 2264–7. 

67  As it existed immediately prior to the adoption of the current Standing Orders on 1 December 2011 at 
approximately 6.20pm: Western Australia, Legislative Council, Parliamentary Debates (Hansard), 
1 December 2011, pp 10 325–6. 
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Committee comment 

2.8 While the NG Bill is not within the Committee’s Terms of Reference, the proposed 
application of the NGL, rather than the mirroring of the NGL, will bring about an 
added degree of reduction in WA’s Parliamentary sovereignty. The Committee notes 
that the NG Bill presents many of the same Parliamentary sovereignty and law-
making issues raised by the NE Bill. Due to these similarities, the Committee will, 
when commenting on potentially problematic clauses in the NE Bill, make note of any 
equivalent clauses in the NG Bill. 
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CHAPTER 3 

NATIONAL ELECTRICITY (WESTERN AUSTRALIA) BILL 2016 

PURPOSE 

3.1 Currently, Western Power’s electricity network is the only regulated electricity 
network in WA.68 As mentioned earlier (paragraph 1.14), the ERA is the WA-based 
electricity network access regulator. The ERA operates under the EI Act and the 
Electricity Networks Access Code 2004 (ENA Code) made under that Act. The NE 
Bill proposes to transfer the ERA’s current regulatory functions for electricity network 
access to a national regulator, the AER, which will then exercise those functions under 
a national law, the NEL, as it applies, with modifications, in WA. 

3.2 The Department explained that: 

The National Electricity Law will only apply to the system comprising 
the Western Power network and facilities and networks connected to 
it (the South West interconnected system). The Bill includes the 
flexibility to apply the National Electricity Law to other systems in 
Western Australia through the making of regulations [under clause 
20(2) of the NE Bill (proposed section 2(1) of the NEL, as it will 
apply, as modified, in WA)].69 

3.3 Put another way, the NE Bill proposes to adopt, for the purposes of regulating 
Western Power’s electricity network, a modified version of the national electricity 
networks regulation framework that is governed by the NEL. 

3.4 More significantly for the Committee’s inquiry, the NE Bill will adopt (with 
modifications) the NEL by applying it directly in Western Australia, as a law of this 
state,70 rather than, for example, enacting ‘mirror’ legislation. In the ‘application’ 
method of adopting a uniform scheme, any future amendments to the applied national 

                                                      
68  NE Bill, Explanatory Memorandum, Legislative Council, p 2. 
69  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 20–1. The only electricity network which the 
Government would ever consider prescribing would be Horizon Power’s north west interconnected 
system, which is, currently, an unregulated electricity network. However, this prescription is not 
contemplated at this point in time: Dr Ray Challen, Deputy Director General, Public Utilities Office, 
Department of Finance, and Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to 
the Public Utilities Office, Department of Finance, Transcript of Evidence, 1 August 2016, p 15. 

70  NE Bill cl 6. The NEL, as it is proposed to apply as a law in WA, may be referred to as the National 
Electricity (WA) Law: NE Bill cl 6(b). This clause is discussed further in paragraphs 3.21 to 3.46. 
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law will apply automatically in WA—that is, without further local legislative action.71 
If enacted, the NE Bill will be WA’s NEL application Act. 

3.5 The NEL will be applied in WA with modifications which are considered necessary 
for the NEL to operate successfully in this state. These modifications, which will only 
apply in WA, are contained in Part 4 of the NE Bill. It is proposed that any future 
changes to these modifications can then be effected through regulations made by the 
WA Governor.72 

3.6 Under the IGA, the COAG Energy Council is, effectively, the body which makes the 
NEL and SA is the host jurisdiction whose Parliament enacts the text of the NEL 
which has been agreed at the national executive level.73 

3.7 Apart from the change in the regulator of Western Power’s electricity network, the 
other main policy change that is proposed by the NE Bill is the basis on which 
electricity generators (which are connected to the Western Power network) supply 
electricity to that network. Currently, these electricity generators are contracted under 
an ‘unconstrained access model’, which the Department explained as follows: 

Under the current regulatory framework, the electricity network is 
built and operated to allow all connected generation to supply 
electricity into the network at full output; that is, all connected 
generation is provided with unconstrained access to the network. 

When a generation business wishes to connect a new generation plant 
to the network, the generation business is required to meet the cost of 
any investment in augmentation of the network to ensure that the 
network is able to accommodate unconstrained access for the new 
generation plant, and continue to allow unconstrained access for all 
existing generation plant.74 

3.8 If WA is to join the national electricity networks regulatory framework, electricity 
generators must operate under a different operating and investment model, known as 
the ‘constrained access model’. The Department, Western Power and the CCI 

                                                      
71  The Committee has recently dealt with other bills proposing to ‘apply’ national laws and commented on 

the effect that this method of adopting uniform schemes has on the WA Parliament’s sovereignty and 
law-making powers: Parliament of Western Australia, Legislative Council, Standing Committee on 
Uniform Legislation and Statutes Review, Report 91, Rail Safety National Law (WA) Bill 2014, 24 March 
2015, especially p 18, paragraph 7.34; and Report 89, Gene Technology (Western Australia) Bill 2014, 
10 March 2015, especially pp 12–16, paragraphs 7.5–7.17. 

72  NE Bill cl 12(1)(a). This clause is discussed further in paragraphs 3.88 to 3.105. 
73  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 14. Refer to Table 1 on pages 9–10. 
74  ibid, p 9. 
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explained that a constrained access model is generally considered to be cheaper and 
more efficient.75 In a constrained access environment: 

the network is typically built to accommodate growth in customer 
demand rather than generation connection, and generators must 
compete for network access. This means that generators will be able 
to connect to the network without a requirement for investment in the 
network to ensure that there is sufficient network capacity for all 
generators to be still able to operate. 

Under constrained access, new generator and existing generators 
would be subject at times to being unable to generate and “dispatch” 
energy to the network if particular sections of the network become 
congested. Where network congestion occurs, the least-cost generator 
would be dispatched regardless of whether this is a new generation 
entrant or a pre-existing generator.76 

3.9 This proposed change in the operating and investment model for the Western Power 
network appears to be the main (policy) issue for the electricity generators which 
lodged a submission with the Committee–Alinta Energy77 and Perth Energy.78 Refer to 
paragraphs 4.112 to 4.116 and Chapter 5 for a discussion of these concerns. 

3.10 WA will not be joining either the national wholesale electricity market (also known as 
the National Electricity Market or the wholesale exchange under the NEL)79 or the 
national retail electricity market (regulated under the National Energy Retail Law)80 as 
part of this legislative reform package. 

TIMING OF THE NATIONAL ELECTRICITY BILL 

3.11 The Government’s schedule for its reform of electricity network access regulation is 
summarised in Table 2 below. The table should be read with knowledge that the 
Government decided to transfer from the state-based regime to the NEL framework in 
early 2015.81 

                                                      
75  ibid, pp 9–11, Dr Sean McGoldrick, Executive Manager, Western Power, Transcript of Evidence, 22 

August 2016, p 3, and Submission 6 from the Chamber of Commerce and Industry, 19 August 2016, p 2. 
76  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 10. 
77  Submission 3 from Alinta Energy, 22 July 2016. 
78  Submission 4 from Perth Energy, 22 July 2016. 
79  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 6. 
80  ibid, p 16. 
81  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 14. 
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Table 2: Government’s schedule for electricity network access regulation reform82 

 

3.12 The Department has provided the following explanation for the urgent passage of the 
NE Bill and, therefore, the ELAR Bill: 

Under the Electricity Networks Access Code 2004 framework[83] that 

currently applies, Western Power is required to have an Access 
Arrangement in place that is approved by the Economic Regulation 
Authority. The Access Arrangement covers prices, services, policies 
and terms and conditions for access to Western Power’s transmission 
and distribution networks. Western Power’s current approved Access 
Arrangement (AA3) covers the five year period from 1 July 2012 to 
30 June 2017. 

The earliest date on which commencement of regulation of Western 
Power’s networks under the National Electricity Rules can practically 
occur is 1 July 2018. This is because of the expected timing of the 
National Electricity Law coming into force in Western Australia in 
late 2016 and allowing for a minimum period that will be necessary 
for Western Power to prepare its regulatory proposal and for the 
Australian Energy Regulator to review that proposal to make a 
regulatory determination for Western Power. 

                                                      
82  Source: Public Utilities Office, Department of Finance, Transitioning to the national electricity 

regulatory framework: information paper, Government of Western Australia, Perth, 23 June 2016, p 7, 
Table 2.1. 

83  Provided for in EI Act Part 8. 
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There will therefore be a 12 month regulatory ‘gap’ over the financial 
year 2017/18, following the time when Western Power’s Access 
Arrangement is due for revision and prior to the commencement of 
the National Electricity Rules framework. It is, therefore, necessary to 
retain the current Western Australian regulatory framework to ensure 
the ongoing regulation of Western Power’s prices and revenue for 
2017/18, along with the application of the associated polices [sic] and 

contracts that provide the framework for customers to connect to the 
network and to modify their connection. 

The Electricity Market Review has given consideration to the 
regulatory arrangements that can provide a fully functional 
regulatory framework for Western Power’s transmission and 
distribution networks for 2017/18 (the ‘gap year’).84 

3.13 Due to the above ‘practical and pragmatic reasons’,85 if the NE Bill and ELAR Bill 
are not passed in this term of the Parliament, there will not be another realistic 
opportunity to adopt the NEL framework until 2022.86 The Chamber of Commerce 
and Industry explained that: 

With Western Power operating on a five-yearly regulatory cycle it 
would need to revert back to the State’s ERA to provide certainty of 
operation.87 

3.14 Perth Energy was concerned that the Parliament is not being given enough time to 
scrutinise the bills thoroughly: 

Because of the rushed timetable, the current package of Bills is not 
the complete reform package. The Committee is unable to assess 
whether ceding sovereignty is desirable or valuable, because it 
cannot see: 

 the proposed accompanying changes to the National 
Electricity Rules and regulations which will embody most of 
the substantive provisions which impact on market 
participants’ rights and revenue; 

                                                      
84  Public Utilities Office, Department of Finance, Transitioning to the national electricity regulatory 

framework: information paper, Government of Western Australia, Perth, 23 June 2016, p 43. 
85  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 14. 
86  Submission 6 from Chamber of Commerce and Industry, 19 August 2016, p 2, and Dr Sean McGoldrick, 

Executive Manager, and Matthew Cronin, Head of Regulation, Western Power, Transcript of Evidence, 
22 August 2016, p 7. 

87  Submission 6 from Chamber of Commerce and Industry, 19 August 2016, p 2. 
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 the National Electricity (Transitional and Consequential 
Provisions) Bill 2017 which the government has 

foreshadowed; 

 the potential impact on WA’s electricity market and economy 
as a whole. 

The project implementation team has acknowledged that much of the 
all-important detail is still being worked out, including on critical 
aspects[88] such as how constrained access will actually work in WA’s 
unique wholesale electricity market.89 

Committee comment 

3.15 The Committee has noted later in this report90 that the tight timeframe for the bills 
appears to have influenced a number of provisions in both the ELAR Bill and the NE 
Bill, where a significant amount of detail has been left to be provided in regulations, 
Ministerial instruments and other subsidiary instruments, a fact which was 
acknowledged by the Department. 

3.16 The tight timeframe has also left insufficient time for the Parliament to adequately 
consider the bills and their implications. 

CLAUSES WHICH IMPACT UPON THE SOVEREIGNTY AND LAW-MAKING POWERS OF THE 

PARLIAMENT 

Clause 2(b) 

3.17 Apart from Part 1, which will commence on the date of the Royal Assent, different 
parts of the proposed Act will come into operation on a day or days fixed by 
proclamation,91 which is an Executive action. This affects the Parliament’s 
sovereignty as the commencement dates will be controlled by the Executive. In the 
worst case scenario, the proclamation may never occur and the will of the Parliament, 
in passing a bill, would be frustrated. While the Committee conceded that this scenario 

                                                      
88  Perth Energy explained that the Department had indicated that information papers are yet to be published 

about developing a proposal for a registration system for the operation of the NE Rules for Western 
Power’s network, how constrained network access will be implemented in the WEM, and how network 
quality, security and reliability will be managed: Submission 5 from Perth Energy, 22 July 2016, p 4. See 
also, Public Utilities Office, Department of Finance, Transitioning to the national electricity regulatory 
framework: information paper, Government of Western Australia, Perth, 23 June 2016, pp 18, 35 and  
37–8. 

89  Submission 5 from Perth Energy, 22 July 2016, p 4. 
90  See paragraph 4.88. 
91  ‘proclamation means a proclamation made by the Governor [‘with the advice and consent of the 

Executive Council’] and published in the Gazette’: Interpretation Act ss 5 and 60. 
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is unlikely to occur in relation to the NE Bill, it has occurred in the past with respect 
to other enacted bills.92 

3.18 The Department explained that this approach would accommodate a ‘roll out’ of the 
NEL and the transition path for Western Power (see also, Table 2 on page 24 and 
Appendix 3).93 The Department advised: 

when we adopt the national electricity framework we are actually 
moving from our existing legislative structure to the national 
framework, and the reasons why different parts of the act commence 
on different dates reflects the need for transitional arrangements in 
doing so.94 

It is a need to manage the simultaneous commencement of the 
different legislative instruments that together make up the national 
electricity regime in WA. We just need to keep in mind that it is not 
just the law; it is the law, regulations and rules, and those three 
things all have to work together at the same time.95 

3.19 However, this did not explain why the commencement dates cannot be set for the NE 
Bill, especially when the respective commencement dates have been set in the other 
bills. More specifically, clause 2 of the ELAR Bill sets five, and clause 2 of the NG 
Bill sets four, different commencement dates for their various provisions. 

Committee comment 

3.20 Given that the NG Bill and ELAR Bill have definite, and various, commencement 
dates, the Committee is of the view that the lack of express commencement dates for 
the vast majority of the clauses in the NE Bill is unusual. It is also an erosion of the 
WA Parliament’s sovereignty and law-making powers. 

 

Finding 3:  The Committee finds that clause 2(b) of the National Electricity (Western 
Australia) Bill 2016, in providing that the Executive determines commencement dates, 
will erode the Western Australian Parliament’s sovereignty and law-making powers. 

 
                                                      
92  For example, see Parliament of Western Australia, Legislative Council, Standing Committee on Uniform 

Legislation and Statutes Review, Report 79, Interim report: inquiry into the form and content of the 
Statute Book, 15 November 2012, pp 7, 8 (Recommendation 4) and 29 (Appendix 7). 

93  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, pp 22–3. 

94  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 
Evidence, 1 August 2016, p 3. 

95  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Transcript of Evidence, 1 August 2016, p 4. 
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Clause 6—application of NEL 

3.21 This clause proposes to apply the NEL, ‘as in force from time to time’ and as modified 
by the proposed Act,96 as an Act of WA. The applied, modified NEL will be known as 
the National Electricity (WA) Law (NE(WA)L).97  

3.22 As explained in paragraphs 3.4 to 3.6, if the NE Bill is passed, any future amendments 
to the NEL will apply automatically in WA; that is, without further local legislative 
action—this will be the effect of the WA Parliament enacting the phrase ‘as in force 
from time to time’. This method of adopting uniform legislation surrenders the WA 
Parliament’s sovereignty and law-making powers in relation to NEL matters to the 
COAG Energy Council, via the SA Parliament98—there is no ongoing Parliamentary 
oversight of future laws applying in WA. 

3.23 The Committee does not agree with the Department’s very narrow view of the term 
‘Parliamentary sovereignty’, when it argues that Parliamentary sovereignty is 
maintained as long as the Parliament is not prevented from, or constrained in, 
withdrawing from the NEL framework.99 This ‘all or nothing’ approach is not correct. 
The law of another jurisdiction automatically applying in WA is an unequivocal 
erosion of Parliamentary sovereignty and should, in all but exceptional circumstances, 
be resisted. 

3.24 Similar to the Department’s approach, two submitters were of the view that the WA 
Parliament’s sovereignty is maintained because it retains the ultimate ability to 
withdraw from the NEL, by enacting legislation repealing WA’s application Act (that 
is, the Act proposed by the NE Bill).100 Western Power submitted that the bills 
incorporate ‘appropriate derogations [from the NEL] to consider the unique WA 
electricity market.’101 

3.25 The Department indicated that: 

the applied law scheme, is the one that the Australian Energy Market 
Agreement [IGA] contemplates or asks jurisdictions to use. That is 

why the framework is the way that it is and it has not, for example, 
been established by each of the participating jurisdictions making a 
referral of power to the commonwealth, for example, so that the 
commonwealth could legislate. There are other historical reasons 

                                                      
96  See NE Bill Part 4 and cl 12(1)(a). Clause 12(1)(a) is discussed in paragraphs 3.88 to 3.105. 
97  NE Bill cl 6(b). 
98  See Table 1 on pages 9–10. 
99  Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, p 3. 
100  Submission 2 from the Australian Energy Market Operator, 22 July 2016, p 1 and Submission 6 from the 

Chamber of Commerce and Industry, 19 August 2016, p 1. 
101  Submission 1 from Western Power , 21 July 2016, p 1. 
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around why that applied law scheme was taken [in the IGA], but it is 

probably for the moment just sufficient to note that is why it is the way 
it is.102 

Committee comment 

3.26 However, as noted in paragraphs 1.20 to 1.21, the State is not obliged to utilise the 
applied law method to implement the NEL framework. 

 

Finding 4:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity Law for the purposes of participating in the national electricity 
network access regulatory framework. 

 

3.27 The fact that the IGA contemplates an applied law scheme is irrelevant to the 
Committee’s consideration of whether clause 6 of the NE Bill would result in an 
acceptable erosion of Parliamentary sovereignty. However, the Committee considers 
that an understanding of the historical reasons which led to the IGA contemplating an 
applied law scheme may assist the House in the debate on this issue. 

 

Recommendation 1:  The Committee recommends that the Leader of the House 
representing the Minister for Energy explain what historical reasons led to the 
Australian Energy Market Agreement 2004 requiring applied law schemes. 

 

3.28 Apart from the fact that the IGA contemplates that the NEL will be implemented 
through an applied law scheme, the Department explained why an applied law scheme 
was preferred over the mirror law scheme in both the electricity and gas contexts, 
using the existing WA gas pipelines access regulatory framework as a case study.103 In 
summary, the reasons included the wish to avoid: 

 an increasing and steady divergence between the state-based and national 
schemes 

 uncertainty and confusion over which regulatory rules apply in WA 

                                                      
102  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 7. Similar information was provided in 
Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, pp 3 and 5 and Public 
Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, Government 
of Western Australia, Perth, 23 June 2016, pp 17 and 18. 

103  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 
Government of Western Australia, Perth, 23 June 2016, pp 17–19 and 26–30. 
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 doubt as to whether some regulatory rules are fully effective or operate with 
their intended effect.104 

3.29 The Department put forward the argument that: 

there is always a power subject to COAG Energy Council agreement 
for the Western Australian government to modify how the National 
Electricity Law applies in Western Australia. Indeed, that is the 
purpose of some of the clauses in the legislation that is before the 
committee at the moment to do exactly that in some respects, and that 
is done by either legislation change [amending Part 4 of the NE Bill] 
or by regulations [under clause 12(1)(a) of the NE Bill] in Western 
Australia that enable that to occur.105 (underlining added) 

3.30 As alluded to in the above extract, any future amendments (or modifications)106 to the 
NEL which are initiated by WA, whether or not those amendments (or modifications) 
apply only in WA, will first require unanimous agreement from the COAG Energy 
Council.107 This is a constraint on the WA Parliament’s ability to legislate on NEL 
matters. In response to the Committee’s questions on this issue, the Department 
explained that: 

The experience of the Energy Council process and talking with other 
jurisdictions to date is that where other jurisdictions are comfortable 
that there is not going to be any adverse impact, particularly adverse 
financial impact, on them, it is a lot easier to ask for things to be done 
differently or for particular arrangements to apply in Western 
Australia.108 

3.31 Perth Energy recognised that the application of the NEL in the State would place 
constraints on the Parliament’s sovereignty and law-making power: 

The … [NE Bill] … cedes to the SA Parliament the power to amend 

the National Electricity Law … . The WA Parliament cannot make 
future changes to the [national] laws, regulations or rules without all 

participating jurisdiction’s consent. 

                                                      
104  ibid, p 29. 
105  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, pp 6–7. 
106  See NE Bill Part 4 and cl 12(1)(a). Clause 12(1)(a) is discussed in paragraphs 3.88 to 3.105. 
107  IGA, clauses 6.6 and 6.7 and Submission 5 from Public Utilities Office, Department of Finance, 21 July 

2016, p 3. This characteristic of the IGA is also discussed in paragraph 1.24. 
108  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 7. 
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Uniform legislation should only be adopted if the benefits to WA 
exceed the disadvantage of ceding WA Parliament’s sovereignty to 
another jurisdiction. 

For the reasons set out in this submission, Perth Energy submits that 
this is not the case with the Bills currently before the Committee. 

… by passing these Bills the WA Parliament will lose most of its 
control over how to remedy the resulting problems, because future 
amendments to the uniform scheme will require the consent of all 
participating jurisdictions, even if those amendments are specific to 
WA.109 

3.32 The Committee has previously considered bills proposing the enactment of so-called 
‘application Acts’.110 However, a closer comparison of those bills reveals that, in 
recent history, the Committee has only encountered a situation such as the one 
presently before it on one other occasion—during the inquiry into the Gene 
Technology (Western Australia) Bill 2014. On that occasion, as is the case with clause 
6 of the NE Bill, the Gene Technology (Western Australia) Bill 2014 sought to apply 
the ‘live legislation’ of another jurisdiction (in that case, the Commonwealth) in WA. 
The Commonwealth laws were to apply ‘as in force for the time being’ and as 
modified in this state by locally-made regulations.111 The situation was different in the 
other bills because the text of the national laws in those cases were replicated in a 
schedule to the bills—that is, the text of the national laws were being adopted, not the 
‘live’ national laws themselves. By replicating the text of the national laws in a 
schedule, the text became a part of the State’s law, capable of being amended by the 
WA Parliament directly. 

3.33 The term ‘live legislation’ is used by the Committee in relation to clause 6 of the NE 
Bill and the Gene Technology (Western Australia) Bill 2014 because the Parliament 
is, and was, being asked to adopt ‘live’ SA and Commonwealth laws, respectively, 
which are in force and are still capable of being amended by the SA or 
Commonwealth Parliaments, respectively. Unlike the other so-called ‘application 
bills’ scrutinised by the Committee and mentioned in paragraph 3.32, the NE Bill and 
the Gene Technology (Western Australia) Bill 2014 do not propose to simply enact an 
‘inanimate’ text that is set out in a schedule to the bills—the bills ask the Parliament to 

                                                      
109  Submission 5 from Perth Energy, 22 July 2016, pp 3 and 4. 
110  For example, see Parliament of Western Australia, Legislative Council, Standing Committee on Uniform 

Legislation and Statutes Review, Report 91, Rail Safety National Law (WA) Bill 2014, 24 March 2015, 
Report 89, Gene Technology (Western Australia) Bill 2014, 10 March 2015, Report 71, Education and 
Care Services National Law Bill 2011, 3 May 2012, Report 59, Personal Properties Securities 
(Commonwealth Laws) Bill 2007 and Personal Properties Securities (Consequential Repeals and 
Amendments) Bill 2007, 22 March 2011, and Report 52, Health Practitioner Regulation National Law 
(WA) Bill 2010, 22 June 2010 (applied national regulations). 

111  Gene Technology (Western Australia) Bill 2014 cl 6. 
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adopt another jurisdiction’s ‘live legislation’. This is contrary to what the 
Parliamentary Counsel’s Office (PCO) would have the Parliament believe.112 

3.34 With respect to the Gene Technology (Western Australia) Bill 2014, the Committee 
indicated that it preferred the use of the ‘mirror’ adoption method of implementing 
uniform schemes because: 

the mirror approach affords greater protection to the sovereignty of 
the Parliament of Western Australia and its law-making powers by 
giving the Parliament an opportunity to consider amendments before 
they come into effect rather than leaving this to the discretion of the 
Executive.113 

3.35 The Committee also notes that, under the current NE Bill and ELAR Bill, the WA 
public and the Parliament would not be required to be notified of any future 
amendments to the NEL which occur via COAG Energy Council agreement and then 
legislative amendments to the text of the NEL being enacted by the Parliament of the 
host jurisdiction, SA). The following exchange revealed that this lack of a notification 
requirement was a deliberate drafting decision: 

Mr Vines: The bill does not include a requirement for changes to the 
National Electricity Law to be tabled in Parliament. There are 
applied law schemes where a tabling requirement has been included, 
but the — 

The CHAIR: Was there any consideration given to that here in WA? 

Mr Vines: There was some consideration given to that. However, we 
thought that information is available through the Energy Council 
website and, from a policy point of view, a tabling requirement in 
addition to something that was already publicly available did not 
seem to add anything to that process. 

The CHAIR: Other than perhaps acting as a trigger or an alert that a 
change has occurred. 

Mr Vines: Yes.114 (underlining added) 

                                                      
112  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 9. 
113  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 

Statutes Review, Report 89, Gene Technology (Western Australia) Bill 2014, 10 March 2015, p 15, 
paragraph 7.14 and, generally, pp 15–16, paragraphs 7.13–7.17. 

114  Hon Kate Doust MLC, Chair, Standing Committee on Uniform Legislation and Statutes Review and 
Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Transcript of Evidence, 1 August 2016, p 13. 
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3.36 This response demonstrated the Department’s astonishing lack of understanding of the 
role and authority of the Parliament. 

3.37 Consolidated versions of the NE(WA)L could be maintained by the State Law 
Publisher; however, this would not overcome the lack of requirement for notification 
whenever an amendment is made. 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.38 The Committee identified clause 25 of the NG Bill (proposed new section 7 of the 
National Gas Access (WA) Act 2009) as being equivalent to clause 6 of the NE Bill. 

Committee comment 

3.39 This method of adopting uniform legislation surrenders the WA Parliament’s 
sovereignty and law-making powers in relation to NEL matters to the national 
Executive, with no ongoing oversight by the Parliament. At the very least, clause 6 
will constrain the Parliament’s ability to legislate on NEL matters. As noted earlier, 
this is only acceptable in exceptional circumstances. 

3.40 It is unreasonable to have to rely on the goodwill of the COAG Energy Council to 
agree to amendments or modifications to the NEL which are beneficial to WA before 
these changes can occur. However, the Committee acknowledges that this is a 
requirement of the IGA. 

3.41 The Committee does not accept the evidence of the Department that the IGA requires 
the applied law method of adopting the NEL. The IGA contemplates that the applied 
law method is the optimal one for ensuring uniformity, but, as history has shown (in 
the State’s current adoption of the NGL scheme), it is possible for the State to adopt 
national energy laws through another mechanism without terminating WA’s 
involvement in the relevant scheme.115 The Committee repeats Finding 4. 

3.42 The Department’s view of Parliamentary sovereignty is too narrow an approach when 
considering issues of Parliamentary sovereignty. Considerations of this nature must 
include whether, and how easily, a Parliament can change the adopted law, and 
whether or not it has any ongoing oversight role with respect to the resulting 
legislation. 

3.43 The Department attempted to reassure the Committee that WA, and its unique 
circumstances, will (through the Executive) be well represented in the COAG Energy 
Council process. While that process will ensure that the state Executive can present its 
submissions whenever a change to the NEL is proposed, it will not ensure that the WA 
Parliament has the same opportunity. Put another way, WA’s perspective on proposed 

                                                      
115  See paragraphs 1.20, 1.21 and 2.2. 
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NEL amendments will be considered in an Executive process, not one that is 
Parliamentary and democratic. 

3.44 The Department’s evidence in this inquiry illustrates a concerning lack of 
understanding of the separation of powers between the Executive and the Parliament 
and, in particular, the role of the Parliament in scrutinising the Executive and guarding 
the Western Australian public against the abuse of executive power by the 
Government. 

 

Finding 5:  The Committee finds that clause 6 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity Law as ‘live 
legislation’, will significantly erode the Western Australian Parliament’s sovereignty 
and law-making powers. 

 

3.45 However, if the Parliament’s will is to accept the applied law method of implementing 
the NEL in WA, the Parliament’s oversight of any future COAG Energy Council 
changes to the NEL must be strengthened. The Parliament and the public must at least 
be notified of any changes and allowed the opportunity to scrutinise the changes. 

3.46 The Committee repeats its comments at paragraph 1.46. 

 

Recommendation 2:  The Committee recommends that clause 6 of the National 
Electricity (Western Australia) Bill 2016 be amended to require that: 

(a) any future amendments to the National Electricity Law be tabled in the Western 
 Australian Parliament 

and 

(b) any such amendments be published in the Western Australian Government 
 Gazette 

within a prescribed number of sitting days after the amendment is made. 

 

Recommendation 3:  The Committee recommends that clause 6 of the National 
Electricity (Western Australia) Bill 2016 be amended to require the Government to 
maintain, on an appropriate website, an up-to-date, consolidated version of the 
National Electricity (WA) Law. 
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Clause 6—application of NE Rules 

3.47 The NE Rules contain the substantive and operational detail of the NEL framework 
which is being adopted in WA.116 If clause 6 of the NE Bill is enacted by the WA 
Parliament to apply the NEL, as modified, in WA, the NE Rules will also be applied 
as a law in WA, to be known as the National Electricity (WA) Rules.117 This will be 
achieved through the application of section 9 of the NEL, which, when applied and 
modified by clause 6 and Part 4118 of the NE Bill, respectively, will become section 9 
of the proposed NE(WA)L. Section 9 would provide as follows: 

The National Electricity Rules, as modified under the WA Application 
Act, have effect as a law of this jurisdiction. 

3.48 As the NE Rules are made by the AEMC,119 clause 6 would also delegate the WA 
Parliament’s law-making power to that national body. Again, any amendments to the 
NE Rules must first have the unanimous approval of the COAG Energy Council.120 
Given that the NE Rules will be applied in WA, any future Rule amendments made by 
the AEMC would automatically apply in WA—that is, without further local legislative 
action. However, Rule modifications, which will only apply in WA, can be effected by 
local regulations or, for a limited time, Ministerial instruments.121 

3.49 Given that all of the substantive and operational detail of the NEL regime is contained 
in the NE Rules, Perth Energy was concerned about the delegation of the Rule-making 
power to the AEMC: 

The … [NE Bill] … cedes … to a federal body (the AEMC) the power 

to amend the critical National Electricity Rules. The WA Parliament 
cannot make future changes to the laws, regulations or rules without 
all participating jurisdiction’s consent. 

Uniform legislation should only be adopted if the benefits to WA 
exceed the disadvantage of ceding WA Parliament’s sovereignty to 
another jurisdiction. 

                                                      
116  Refer to paragraph 1.28. 
117  NE Bill cl 3(1). 
118  ibid, cl 26. 
119  The NE Rules are made by the AEMC under section 34 of the NEL, and what is proposed to be section 

34 of the NE(WA)L. See Table 1 on pages 9–10. 
120  Refer to paragraph 1.24. 
121  NE Bill cl 12(1)(c), which is discussed at paragraphs 3.106 to 3.126. 
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For the reasons set out in this submission, Perth Energy submits that 
this is not the case with the Bills currently before the Committee.122 

3.50 The Department provided the Committee with some idea of the complexity of the NE 
Rules: 

it is very unfortunate in electricity that the physics is complex, and 
unfortunately the economics has to follow the physics and the law has 
to follow the physics as well, so the legislation and the regulatory 
frameworks around the electricity sector are extraordinarily complex. 
If you ever want a good read, go to the Australian Energy Market 
Commission’s website and pick up the National Electricity Rules. It is 
a very, very large document, extremely technically complex, because 
once you are dealing with regulation of access to the electricity 
network, of course, it has to tie in with the actual operation of that 
network and operation of the electricity system, so there is an 
extraordinary degree of technical complexity there.123 

3.51 The National Electricity (WA) Rules will not be disallowable instruments because the 
Interpretation Act 1984 (Interpretation Act) does not apply to them.124 The proposed 
NE(WA)L also does not provide for disallowance. In addition, the usual requirement 
that delegated legislation be published in the WA Government Gazette (gazetted) will 
also not pertain to the National Electricity (WA) Rules because of the express non-
application of the Interpretation Act .125 However, the AEMC is obliged to maintain 
an up-to-date version of the NE Rules on its website and make copies of the rules 
available for public inspection at its offices during business hours.126 

3.52 Under section 95A(2) of the proposed NE(WA)L, with respect to WA-specific Rules, 
the AEMC must give the WA Minister a copy of a notice of a proposed Rule, a draft 
of the proposed Rule and any other prescribed document. Similarly, for WA-specific 
Rules, the AEMC must give the Minister notice of the making of draft Rule 
determinations and final Rules determinations.127 These requirements are 
modifications inserted by clauses 53, 54 and 55, respectively, of the NE Bill. 

                                                      
122  Submission 5 from Perth Energy, 22 July 2016, p 3. 
123  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 22. 
124  NE Bill cl 9. Generally, rules fall within the class of delegated legislation which is subject to the tabling 

and disallowance process prescribed by Interpretation Act s 42. 
125  NE Bill cl 9. Generally, all ‘subsidiary legislation’ must be gazetted: Interpretation Act s 41. ‘subsidiary 

legislation means any proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local 
or region planning scheme, resolution, or other instrument, made under any written law and having 
legislative effect’: Interpretation Act s 5. 

126  NEL s 46 (proposed NE(WA)L s 46). 
127  Proposed NE(WA)L ss 99(1c) and 102(1b). 
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However, there is no requirement to provide the WA Parliament with the same 
information. 

3.53 The Committee notes that the making of the NE Rules, and their amendments, are 
governed by a process prescribed in Part 7 of the NEL (Part 7 of the proposed 
NE(WA)L). Western Power described the processes as follows: 

The rule change process—that is, how do you change the national 
rules—is an open public consultation process, and governments, 
individuals and networks can all participate in that public rule 
change process.128 

3.54 The Department advised that none of the current NEL jurisdictions require the 
automatically applied amendments to the NE Rules to be tabled in Parliament. The 
situation is the same with the National Gas Rules. However, in the National Energy 
Retail Law scheme: Tasmania and Queensland provide for the tabling in their 
respective Parliaments of amendments to the National Energy Retail Rules, although 
failure to do so does not affect the application of the rules as made as a law of that 
jurisdiction.129 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.55 The Committee identified proposed section 26 of the National Gas (WA) Law as 
being equivalent to section 9 of the proposed NE(WA)L. 

Committee comment 

3.56 The National Electricity (WA) Rules will contain the substantive and operational 
detail of the NEL framework which is being adopted in WA. The Committee accepts 
that this detail will be highly complex and specialised. Therefore, the Committee 
considers that it is reasonable to delegate the making and amendment of the NE Rules 
to a specialist body such as the AEMC. 

3.57 It is unreasonable to have to rely on the goodwill of the COAG Energy Council to 
agree to amendments or modifications to the NE Rules which are beneficial to WA 
before these changes can occur. However, the Committee acknowledges that this is a 
requirement of the IGA. 

3.58 The Committee does not accept the evidence of the Department that the IGA requires 
the applied law method of adopting the NE Rules. The IGA contemplates that the 
applied law method is the optimal one for ensuring uniformity, but, as history has 

                                                      
128  Matthew Cronin, Head of Regulation, Western Power, Transcript of Evidence, 22 August 2016, p 4. 
129  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Electronic Mail, 8 September 2016. 
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shown (in the State’s current adoption of the NGL scheme), it is possible for the State 
to adopt national energy laws through another mechanism without terminating WA’s 
involvement in the relevant scheme.130 

 

Finding 6:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity Rules for the purposes of participating in the national electricity 
network access regulatory framework. 

 

3.59 The Committee reiterates its comments at paragraphs 3.42 and 3.44. 

3.60 The Department attempted to reassure the Committee that WA, and its unique 
circumstances, will (through the Executive) be well represented in the COAG Energy 
Council process. While that process will ensure that the state Executive can present its 
submissions whenever a change to the NE Rules is proposed, it will not ensure that the 
WA Parliament has the same opportunity. Put another way, WA’s perspective on 
proposed NE Rules amendments will be considered in an Executive process, rather 
than one that is Parliamentary and democratic. 

 

Finding 7:  The Committee finds that clause 6 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity Rules as a law of 
Western Australia, will significantly erode the Western Australian Parliament’s 
sovereignty and law-making powers. 

 

3.61 However, if the Parliament’s will is to accept the applied law method of implementing 
the NE Rules in WA, the Parliament’s oversight of any future AEMC changes to the 
NE Rules must be strengthened. The Parliament and the public must at least be 
notified of any changes and allowed the opportunity to scrutinise the changes. 

3.62 The Committee repeats its comments at paragraph 1.46. 

3.63 The Committee is of the view that the National Electricity (WA) Rules, and any 
amendments made by the AEMC to the NE Rules which will automatically apply in 
WA, should be gazetted, tabled in Parliament and subject to the usual disallowance 
procedures. 

 

                                                      
130  See paragraphs 1.20 to 1.21 and 2.2. 
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Recommendation 4:  The Committee recommends that clause 9 and Part 4 of the 
National Electricity (Western Australia) Bill 2016 be amended to make the National 
Electricity (WA) Rules, and any amendments made by the Australian Energy Market 
Commission to the National Electricity Rules, subject to sections 41 and 42 of the 
Interpretation Act 1984. 

 

Clause 7 

3.64 This clause proposes to apply the NE Regulations as regulations in WA. These 
regulations are made by the SA Governor131 and must be approved unanimously by 
the COAG Energy Council.132 The applied regulations, as modified by local 
regulations,133 will be known as the National Electricity (WA) Regulations.134 These 
regulations will contain matters which are predominantly administrative in nature.135 

3.65 Clause 7 is, effectively, a delegation of the Parliament’s law-making power. Rather 
than delegating a law-making power to the WA Governor, as is the usual case with 
regulations, the power is conferred on the SA Governor. Therefore, there will be no 
ongoing Parliamentary oversight of the delegation. Any future amendments to the NE 
Regulations must be unanimously approved by the COAG Energy Council, and, once 
made by the SA Governor, will apply automatically in WA. If clause 7 is passed, the 
automatic application of future amendments is effected through the WA Parliament’s 
enactment of the phrase ‘as in force from time to time’. 

3.66 The Committee notes that any future modifications (by WA Governor-made 
regulations)136 to the NE Regulations, as they apply in WA, will also require 
unanimous COAG Energy Council approval. 

3.67 Interestingly, the PCO is of the view that the application of the NE Regulations does 
not amount to a delegation of legislative power: 

From a legal point of view it exists as a text and the Western 
Australian Parliament takes that text and applies it, and then it 
becomes a law.137 

                                                      
131  National Electricity (South Australia) Act 1996 (SA) s 11. See Table 1 on pages 9–10. 
132  Refer to paragraph 1.24. 
133  See NE Bill cl 12(1)(b). 
134  ibid, cl 7(b). 
135  Refer to paragraph 1.28. 
136  See NE Bill cl 12(1)(b). 
137  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 9. 
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3.68 The National Electricity (WA) Regulations will not be disallowable instruments 
because the Interpretation Act does not apply to them.138 The proposed NE(WA)L also 
will not provide for disallowance. However, any future modifications to the NE 
Regulations, as they apply in WA, which are effected by WA Governor-made 
regulations under clause 12(1)(b) of the NE Bill will be disallowable. 

3.69 Additionally, the usual requirement that delegated legislation be gazetted will also not 
pertain to the National Electricity (WA) Regulations because of the express non-
application of the Interpretation Act.139 However, any local regulations which modify 
the operation of the NE Regulations in WA will have to be gazetted. 

3.70 The Department’s view was that WA’s interests, in relation to the making of the NE 
Regulations, would be sufficiently protected through an Executive process rather than 
a Parliamentary one: 

through the Energy Council apparatus under COAG, is where the 
Western Australian government actually gets the ability to have 
visibility and a decision-making role in those regulations.140 

3.71 The Committee disagrees with this view. 

3.72 The Committee also notes that, under the current NE Bill and ELAR Bill, the WA 
public and the Parliament would not be required to be notified of any future 
amendments to the NE Regulations. Consolidated versions of the National Electricity 
(WA) Regulations could be maintained by the State Law Publisher; however, this 
would not overcome the lack of requirement for notification whenever an amendment 
is made. 

3.73 In 2010, a previous iteration of this Committee was, similarly, displeased by another 
proposed application of national regulations in WA. On that occasion, the Committee 
dealt with this issue by recommending that the national regulations be subject to the 
usual gazettal, Parliamentary tabling and disallowance procedures prescribed by 
sections 41 and 42 of the Interpretation Act.141 The recommendations made by the 
Committee in this regard were adopted by the Parliament. 

                                                      
138  NE Bill cl 9. Generally, regulations fall within the class of delegated legislation which is subject to the 

tabling and disallowance process prescribed by section 42 of the Interpretation Act. 
139  NE Bill cl 9. Generally, all ‘subsidiary legislation’ must be gazetted: Interpretation Act s 41. ‘subsidiary 

legislation means any proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local 
or region planning scheme, resolution, or other instrument, made under any written law and having 
legislative effect’: Interpretation Act s 5. 

140  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 
Evidence, 1 August 2016, p 9. 

141  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 
Statutes Review, Report 52, Health Practitioner Regulation National Law (WA) Bill 2010, 22 June 2010, 
pp 24–37, see Recommendations 1–4 on pp35–7. 
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National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.74 The Committee identified clause 25 of the NG Bill (proposed new section 8 of the 
National Gas Access (WA) Act 2009) as being equivalent to clause 7 of the NE Bill. 

Committee comment 

3.75 This method of adopting uniform regulations delegates the WA Parliament’s law-
making powers to the COAG Energy Council, via the SA Governor, and erodes the 
Parliament’s sovereignty, particularly because of the lack of Parliamentary oversight 
of automatically applied amendments. At the very least, clause 7, in conjunction with 
clause 9, will constrain the Parliament’s ability to scrutinise amendments to the NE 
Regulations. 

3.76 It is unreasonable to have to rely on the goodwill of the COAG Energy Council to 
agree to amendments or modifications to the NE Regulations which are beneficial to 
WA before these changes can occur. However, the Committee acknowledges that this 
is a requirement of the IGA. 

3.77 The Committee does not accept the evidence of the Department that the IGA requires 
the applied law method of adopting the NE Regulations. The IGA contemplates that 
the applied law method is the optimal one for ensuring uniformity, but, as history has 
shown (in the State’s current adoption of the NGL scheme), it is possible for the State 
to adopt national energy laws through another mechanism without terminating WA’s 
involvement in the relevant scheme.142 

 

Finding 8:  The Committee finds that the Australian Energy Market Agreement 2004 
does not require Western Australia to utilise the applied law method of adopting the 
National Electricity (South Australia) Regulations (SA) for the purposes of participating 
in the national electricity network access regulatory framework. 

 

3.78 The Committee reiterates its comments at paragraphs 3.42 and 3.44. 

3.79 The Department attempted to reassure the Committee that WA, and its unique 
circumstances, will (through the Executive) be well represented in the COAG Energy 
Council process. While that process will ensure that the state Executive can present its 
submissions whenever a change to the NE Regulations is proposed, it will not ensure 
that the WA Parliament has the same opportunity. Put another way, WA’s perspective 
on proposed NE Regulations amendments will be considered in an Executive process, 
rather than one that is Parliamentary and democratic. 

 

                                                      
142  See paragraphs 1.20, 1.21 and 2.2. 
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Finding 9:  The Committee finds that clause 7 of the National Electricity (Western 
Australia) Bill 2016, in proposing to apply the National Electricity (South Australia) 
Regulations (SA) as Western Australian regulations, will significantly erode the 
Western Australian Parliament’s sovereignty and law-making powers. 

 

3.80 However, if the Parliament’s will is to accept the applied law method of implementing 
the NE Regulations in WA, the Parliament’s oversight of any future COAG Energy 
Council changes to the NE Regulations must be strengthened. The Parliament and the 
public must at least be notified of any changes and allowed the opportunity to 
scrutinise the changes. 

3.81 The Committee repeats its comments at paragraph 1.46. 

3.82 The Committee is of the view that the National Electricity (WA) Regulations, and any 
amendments made by the SA Governor to the NE Regulations which will apply 
automatically in WA, be gazetted, tabled in Parliament and subject to the usual 
disallowance procedures. 

 

Recommendation 5:  The Committee recommends that clause 9 and Part 4 of the 
National Electricity (Western Australia) Bill 2016 be amended to make the National 
Electricity (WA) Regulations, and any amendments made by the South Australian 
Governor to the National Electricity (South Australia) Regulations (SA), subject to 
sections 41 and 42 of the Interpretation Act 1984. 

 

Recommendation 6:  The Committee recommends that clause 7 of the National 
Electricity (Western Australia) Bill 2016 be amended to require the Government to 
maintain, on an appropriate website, an up-to-date, consolidated version of the 
National Electricity (WA) Regulations. 

 

Clause 11(3)(a) 

3.83 Under this clause, regulations made by the WA Governor under the proposed Act may 
confer functions, or authorise the National Electricity (WA) Rules143 to confer 
functions, on a person. As confirmed by the PCO, this is a subdelegation of the 
Parliament’s law-making power to the AEMC.144 

                                                      
143  The NE Rules are made by the AEMC under section 34 of the NEL (proposed NE(WA)L s 34) and are 

proposed to have effect as a law of WA under section 9 of the proposed NE(WA)L. They will be known 
as the National Electricity (WA) Rules: NE Bill cl 3(1). For further discussion of the application of the 
NE Rules in WA, refer to paragraphs 3.47 to 3.63. 

144  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Electronic Mail, 
8 August 2016, p 1. 
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3.84 As the National Electricity (WA) Rules will not be disallowable instruments, there 
will be no capacity for the WA Parliament to scrutinise any conferral of functions 
made by the National Electricity (WA) Rules pursuant to clause 11(3)(a) of the NE 
Bill. Additionally, there is currently no proposed requirement to notify the Parliament 
(only the WA Minister) of any future amendments to the NE Rules.145 

3.85 The Department did not provide an explanation as to why the subdelegation is 
necessary.146 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.86 The Committee identified clause 34 of the NG Bill (proposed new section 21(3)(a) of 
the National Gas Access (WA) Act 2009, on and from 1 July 2018)147 as being 
equivalent to clause 11(3)(a) of the NE Bill. 

Committee comment 

3.87 The conferral of functions on persons is on the administrative end of the legislative 
spectrum. Therefore, the Committee considered: 

 the subdelegation in clause 11(3)(a) to be reasonable 

and 

 that there was no need for ongoing Parliamentary scrutiny of any conferral of 
functions by the proposed National Electricity (WA) Rules which are 
empowered by clause 11(3)(a). 

 

Recommendation 7:  The Committee recommends that, when clause 11(3)(a) of the 
National Electricity (Western Australia) Bill 2016 is debated by the Legislative Council, 
the Leader of the House representing the Minister for Energy explain: 

(a) why the subdelegation to the proposed National Electricity (WA) Rules is 
 necessary 

and 

(b) what types of functions are likely to be conferred by the National Electricity 
 (WA) Rules under the authority of clause 11(3)(a). 

                                                      
145  Refer to paragraphs 3.47 to 3.63. 
146  Although the question was asked during a hearing with the Department: Hon Kate Doust MLC, Chair, 

Standing Committee on Uniform Legislation and Statutes Review, Transcript of Evidence, 1 August 
2016, p 10. 

147  NG Bill cl 2(d). 
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Clause 12(1)(a) 

3.88 Under this clause, regulations made by the WA Governor may amend Part 4 of the 
proposed Act, which will provide for modifications to the NEL as it will apply in WA 
(thus creating the proposed NE(WA)L). That is, the regulations would indirectly 
modify the NEL. This regulation-making power is limited to those amendments which 
are necessary or convenient for the purpose of enabling the effective operation of the 
proposed NE(WA)L. Again any amendments made under this power will require the 
COAG Energy Council’s unanimous agreement.148 

3.89 This is a Henry VIII clause in the classic sense because it allows the WA Executive149 
to directly amend the Act proposed by the NE Bill. Clause 12(1)(a) also has an 
indirect Henry VIII effect as it will allow the Executive to, essentially, ‘amend’ the 
proposed NE(WA)L, which will have the status of an Act. 

3.90 Regulations made pursuant to clause 12(1)(a) would be required to be tabled in the 
WA Parliament and would be disallowable.150 They would also be required to be 
gazetted.151 

3.91 In its evidence to the Committee, the Department dealt with this clause in detail.152 In 
summary, the Department was of the view that amendment regulations would provide 
greater flexibility and speed, and would only be used in rare situations when the NEL 
amendments made by the COAG Energy Council (and the SA Parliament) cannot 
operate in this state without modification. The Department argued that clause 12(1)(a) 
represents a method of protection of WA’s interests within the NEL framework, albeit 
an Executive, rather than a Parliamentary, one: 

this power ought not be seen as a Henry VIII clause in the 
conventional understanding of that expression, or at least that it 
represents a balanced and reasonable response to this issue, because 
it is a protective mechanism for Western Australia that is necessary as 
a result of the operation of the National Electricity Law applied law 
framework. Its purpose is to maintain State sovereignty against 
unintended or undesirable outcomes in the application of, and/or 

                                                      
148  Refer to paragraph 1.24. 
149  The WA Governor acting ‘with the advice and consent of the Executive Council’: Interpretation Act s 60. 
150  Generally, regulations fall within the class of delegated legislation which is subject to the tabling and 

disallowance process prescribed by Interpretation Act s 42. 
151  Generally, all ‘subsidiary legislation’ must be gazetted: Interpretation Act s 41. ‘subsidiary legislation 

means any proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local or region 
planning scheme, resolution, or other instrument, made under any written law and having legislative 
effect’: Interpretation Act s 5. 

152  For example, see Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation 
Committee, Government of Western Australia, Perth, 23 June 2016, pp 22, 23-4, and Submission 5 from 
Public Utilities Office, Department of Finance, 21 July 2016, pp 9–10. 



HUNDRED AND THIRD REPORT CHAPTER 3: National Electricity (Western Australia) Bill 2016 

 45 

changes to, a law of South Australia that will have effect as law in 
force in Western Australia.153 

3.92 In the Department’s briefing paper to the Committee, it submitted that the clause 
‘ought not be understood as intended to circumvent’ the WA Parliament.154 However, 
the clause does have that effect. The following extract further demonstrates why the 
Department considered the clause to be essential: 

What we really wanted to be able to do was two things: to make sure 
that the law as it applied in Western Australia from time to time did 
not end up including anything by way of, say, an inadvertent change 
that happened to the National Electricity Law in the host jurisdiction, 
South Australia, that somehow had some unintended perverse effect in 
Western Australia that rendered the application of that national 
regime unworkable or deeply problematic. The inclusion of a 
regulation-making power to alter the effect of the national law exists 
as a protection for Western Australia as much as anything else, to be 
able to cure something in the implementation or ongoing effect of the 
National Electricity Law that was unworkable. Any regulation of that 
kind made by Western Australia would still need to go through the 
energy council process. 

The other reason we included that ability was to manage the complex 
transitional arrangements that are going to be brought into effect to 
move Western Power from the regime administered by the Economic 
Regulation Authority to the regime administered by the Australian 
Energy Regulator.155 

3.93 The Department explained that it had grappled with the scope of the regulation-
making power in clause 12(1)(a). The Department could have chosen to incorporate an 
unrestricted power to amend Part 4 of the NE Bill.156 Instead, it chose to strike what it 
considered to be the appropriate balance: 

We were very mindful during the drafting process of the committee’s 
approach to clauses of this kind. The inclusion of those clauses was 
not made without regard to the committee’s views on those 

                                                      
153  Submission 5 from Public Utilities Office, Department of Finance, 21 July 2016, p 10. 
154  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 24. 
155  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 11. 
156  In the Northern Territory, the regulation-making power to amend the modifications to the NEL is 

unrestricted: Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, 
Transcript of Evidence, 1 August 2016, p 12. 
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provisions. As the Public Utilities Office mentioned in its submissions, 
we sought to strike what we thought was the best balance between the 
inclusion of a really broad Henry VIII clause that was expressed in 
what is called “bare” terms, which is an ability to do anything and 
everything through regulations, which we specifically considered and 
stepped back from, although I might say that Parliamentary Counsel 
are of the view that we might be much better placed to manage this 
reform process if we did have something expressed in the broadest of 
terms. But we decided not to do that so the approach that was taken 
was to say, “What kind of constraints could we reasonably impose on 
this regulation-making and other subordinate instrument-making 
power so that we could have a better chance of persuading yourselves 
and the Parliament that we got the right balance?” The result is what 
you now see in clause 12 of the bill, which curtails the regulation-
making power by reference to only those regulations that enable the 
proper operation of the National Electricity Law in Western 
Australia.157 

3.94 The PCO explained its reasons for including clause 12(1)(a): 

Part 4 of the application bill sets out modifications to the National 
Electricity Law and in part that is because, as has been mentioned 
already, we are not part of the interconnected system and a lot of the 
language in the National Electricity Law talks in terms of 
interconnectedness and the national electricity market. 

… Hopefully, part 4 covers off all of that. I am not sure whether we 
can be confident that that is indeed the case. So that is, I think, to my 
mind the first justification for having a capacity to amend part 4. The 
other thing is, I understand, the National Electricity Law may be 
amended in the future to take account of both the Northern Territory 
and Western Australia, which are not interconnected jurisdictions, 
which means that there are a whole lot of linguistic changes that are 
going to be applied to the National Electricity Law. 

… I thought that we needed a capacity to straighten out those 
modifications so the latter version of the National Electricity Law 
could work with those modifications.158 

                                                      
157  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, pp 11–12. 
158  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, pp 12–13. 
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3.95 The Explanatory Memorandum indicated that only relatively minor modifications to 
the NEL would be made by regulation under clause 12(1)(a). More substantive, WA-
specific modifications, such as those involving a change in policy, would be effected 
through an amendment bill. The following example of a relatively minor modification 
was provided: 

There is a risk that such [COAG Energy Council-driven and SA 
Parliament-enacted, automatically applied] amendments to the 

National Electricity Law - even in a minor way such as changing a 
cross-reference - may render the legislation as applied in Western 
Australia nonsensical or the scheme unworkable. These 
circumstances may require a quick remedy which means the 
legislative process may be an inappropriate mechanism by which to 
implement the necessary modifications. The regulation making power 
‘in clause 12(1)(a) ensures that Parliament’s time is not spent passing 
uncontroversial amendments to the Act to ensure the applied law 
scheme continues to operate in Western Australia.159 

3.96 The CCI agreed that the Henry VIII clause is necessary: 

Whilst CCI appreciates the objective of the Committee is to avoid the 
operation of such clauses, in this case, it is a necessary inclusion for 
the proper and intended operation of the Bills. 

Such clauses are in place to to [sic] deal with unique WA factors. 

Therefore they are only intended to be used if the National Electricity 
Law is altered so that it cannot operate in WA without amendment, or 
if a provision is changed making the operation of national laws in WA 
inoperable. In practice, it is unlikely that this limited power would be 
exercised, as proposed changes to the National Electricity Laws are 
taken to the COAG Energy Council, where a WA Minister can review 
and prevent changes that have an adverse effect on WA.160 

3.97 The Committee was disappointed that the Explanatory Memorandum for the NE Bill 
is silent on the fact that clause 12(1)(a) is a Henry VIII clause. The Committee’s views 
on the advising of Henry VIII clauses in explanatory memoranda were noted in Report 
55, as follows: 

Consistent with other Legislative Council committees, the general 
approach of the Committee is that, as they are not enacted by the 
Parliament without good reason, Henry VIII clauses should be 
explained and justified in the explanatory materials. This enables the 

                                                      
159  NE Bill, Explanatory Memorandum, Legislative Council, p 11. 
160  Submission 6 from Chamber of Commerce and Industry, 19 August 2016, p 1. 
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Legislative Council to weigh the desirability of such a clause in the 
particular circumstances against its impact on the institution of 
Parliament. 

Recommendation 2: The Committee recommends that when 
introducing a bill to the Legislative Council that proposes a Henry 
VIII clause, the responsible Minister provide in the Explanatory 
Memorandum the rationale for that provision.161 

3.98 The Department provided, at the Committee’s request, a summary of how the other 
jurisdictions have legislated to allow for their own modifications to the applied 
national energy legislation (see Appendix 5). Upon reviewing that information, the 
Committee notes that most NEL jurisdictions do not allow for modifications to the 
NEL as it applies in that particular state or territory. Only the Northern Territory’s 
NEL application Act incorporates a Henry VIII clause similar to clause 12(1)(a).162 
This is perhaps unsurprising, given that the Northern Territory’s regulated electricity 
network is, like WA’s, not interconnected with the eastern states’ electricity network. 
In Victoria, modifications unique to that state are prescribed in its application Act. 

3.99 However, this Henry VIII mechanism was very popular in the application Acts for the 
National Energy Retail Law regime (another applied law uniform scheme):163 similar 
provisions are used in New South Wales, Queensland, Tasmania and the Australian 
Capital Territory.164 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.100 The Committee identified clause 34 of the NG Bill (proposed new section 22(1)(a) of 
the National Gas Access (WA) Act 2009, on and from 1 July 2018)165 as being 
equivalent to clause 12(1)(a) of the NE Bill. 

Committee comment 

3.101 The Committee’s position on Henry VIII clauses has been well documented in 
previous reports.166 

                                                      
161  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 

Statutes Review, Report 55, Trade Measurement Legislation (Amendment and Expiry Bill) 2010, 
11 November 2010, p 12. 

162  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Electronic Mail, 26 August 2016, Attachment, p 11. 

163  The National Energy Retail Law is a national cooperative scheme for the regulation of electricity and gas 
retail markets, also established under the IGA. WA will not be joining this scheme: Department of 
Finance, Public Utilities Office, Briefing paper for Uniform Legislation Committee, Government of 
Western Australia, Perth, 23 June 2016, p 22. 

164  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Electronic Mail, 26 August 2016, Attachment, pp 7 and 8–10. 

165  NG Bill cl 2(d). 
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3.102 Despite the noble intent of clause 12(1)(a), the Committee is of the view that it does 
have the effect of circumventing the WA Parliament. The Committee notes that this 
clause would not have been necessary if the applied law method of adopting the NEL 
regime was not being used, and repeats its comments at paragraph 1.46. 

3.103 However, if it is the will of the WA Parliament to transfer the regulation of electricity 
network access from the state to the national framework using the applied law method 
of adopting the uniform scheme, the Committee accepted that this clause would be 
useful in ensuring WA’s interests are protected. In the context of the NEL framework, 
the Committee considered that WA’s circumstances were more comparable to that of 
the Northern Territory than Victoria and the other, interconnected eastern states and 
territories. 

3.104 The Committee notes that amendment regulations made under clause 12(1)(a): 

 should only effect minor modifications to the NEL, as it will apply in WA 

and 

 will, at least, be subject to the usual disallowance procedures. 

3.105 The Committee considered that, in the interests of full disclosure, the Explanatory 
Memorandum for the NE Bill should have alerted the Legislative Council to the fact 
that clause 12(1)(a) is a Henry VIII provision. 

 

Finding 10:  The Committee finds that clause 12(1)(a) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow regulations to amend an Act, is a 
Henry VIII clause and, therefore, will erode the Western Australian Parliament’s 
sovereignty and law-making powers. 

 

Recommendation 8:  The Committee recommends that the Leader of the House ensure 
that Ministers are advised that, when introducing a bill to the Legislative Council 
which proposes a Henry VIII clause, the responsible Minister, in their Second Reading 
Speech and in the Explanatory Memorandum, identify the provision as a Henry VIII 
clause and provide a rationale for that provision. 

 

                                                                                                                                                         
166  Parliament of Western Australia, Legislative Council, Standing Committee on Uniform Legislation and 

Statutes Review, Report 91, Rail Safety National Law (WA) Bill 2014, 24 March 2015, pp 19–20, 
Report 59, Personal Properties Securities (Commonwealth Laws) Bill 2007 and Personal Properties 
Securities (Consequential Repeals and Amendments) Bill 2007, 22 March 2011, p 6 and Report 55, Trade 
Measurement Legislation (Amendment and Expiry Bill) 2010, 11 November 2010, pp 10–12. A detailed 
review of Henry VIII clauses is also contained in Western Australia, Legislative Council, Standing 
Committee on Legislation, Report 19, Revenue Laws Amendment Bill 2012, 12 September 2012. 
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Clause 12(1)(c) 

3.106 Regulations authorised by this clause will be made by the WA Governor and may 
either modify the operation of the NE Rules, as they will apply in WA, or provide for 
the WA Minister, by instrument, to do so. 

3.107 Clause 12(1)(c), in relation to the proposed authorisation for Ministerial instruments, 
is a subdelegation of the Parliament’s law-making power to the Minister. The 
subdelegated power to modify the NE Rules will be limited to ‘the purpose of their 
[the Rules] having effect as a law of the State’167 and will expire on, and including, 
30 June 2019.168 Again, any future modifications to the NE Rules made under clause 
12(1)(c), even if they only apply in WA, must first receive the unanimous agreement 
of the COAG Energy Council.169 

3.108 It appeared to the Committee that, at least at the beginning of this inquiry, the 
Government had not yet determined what modifications (other than those listed in 
Part 4 of the NE Bill) will be made to the applied legislation, including the NE Rules, 
although some indications have been given.170 Perth Energy was concerned by the fact 
that these details have not yet been decided: 

Because of the rushed timetable, the current package of Bills is not 
the complete reform package. The Committee is unable to assess 
whether ceding sovereignty is desirable or valuable, because it 
cannot see: 

 the proposed accompanying changes to the National 
Electricity Rules and regulations which will embody most of 
the substantive provisions which impact on market 
participants’ rights and revenue; 

… 

 the potential impact on WA’s electricity market and economy 
as a whole. 

The project implementation team has acknowledged that much of the 
all-important detail is still being worked out, including on critical 

                                                      
167  NE Bill cl 12(1)(c). 
168  ibid, cl 12(5). 
169  Refer to paragraph 1.24. 
170  For example, see Public Utilities Office, Department of Finance, Transitioning to the national electricity 

regulatory framework: information paper, Government of Western Australia, Perth, 23 June 2016, 
pp 17–42. 
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aspects such as how constrained access will actually work in WA’s 
unique wholesale electricity market.171 

3.109 Perth Energy explained that the Department, as of 23 June 2016, had indicated that 
information papers are yet to be published about developing a proposal for a 
registration system172 for the operation of the NE Rules for Western Power’s network, 
how constrained network access will be implemented in the WEM, and how network 
quality, security and reliability will be managed.173 

3.110 On the issue of the appropriateness of subdelegating the power to modify the NE 
Rules to the WA Minister, Western Power indicated that it had no concerns: 

running a networks business—it is a complex business that involves 
many different elements—changes are very carefully considered by 
the board and executive of the company and if we felt there was 
something that is to the detriment of our customers, we would of 
course speak up. I am pretty sure, whether it is the Parliament or the 
minister, that we would be heard, given that it is our mandate simply 
to provide safe and affordable and reliable electricity.174 

3.111 The Department explained that, as the NE Rules outline the substantive and 
operational detail of the national electricity market and regulation of electricity 
networks,175 it is those Rules:  

that need to be modified, adapted and changed for the purposes of 
allowing this transitional regulatory determination period [also 
known as the ‘Gap Year’ of 1 July 2017 to 30 June 2018] and then the 
application of this first regulatory control period [‘RCP1’] for four 
years [1 July 2018 to 30 June 2022]. It is the changes and 

modifications to those National Electricity Rules that will be effected 
and managed by this ministerial instrument for that—well, it will be a 
five and a half or six-year period.176 

                                                      
171  Submission 5 from Perth Energy, 22 July 2016, p 4. 
172  It is intended that the registration system will be established by regulations made under clause 11 of the 

NE Bill: NE Bill, Explanatory Memorandum, Legislative Council, p 10. 
173  Submission 5 from Perth Energy, 22 July 2016, p 4. See also, Public Utilities Office, Department of 

Finance, Transitioning to the national electricity regulatory framework: information paper, Government 
of Western Australia, Perth, 23 June 2016, pp 18, 35 and 37–8. 

174  Dr Sean McGoldrick, Executive Manager, Western Power, Transcript of Evidence, 22 August 2016, p 5. 
175  Refer to paragraph 1.28. 
176  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 5. 
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3.112 The Department dealt with the need for and the appropriateness of the subdelegation 
in some detail.177 In summary, the Department submitted that the subdelegated power 
will be used: 

 to facilitate complex and detailed transitional arrangements178 during the Gap 
Year and the RCP1 (1 July 2017 to 30 June 2022)179 

and 

 as a ‘reserve means’ for permanently modifying the NE Rules which will 
need to be in place in WA after 30 June 2022, the expiry date of Western 
Power’s fourth five-year access period, which coincides with the expiry date 
of the RCP1.180 A permanent modification may be made because, although the 
power to make Ministerial instruments will be available only until, and 
including, 30 June 2019, the effect of these instruments will not be time-
limited, unless a ‘sunset clause’ is prescribed in the empowering regulation or 
the instrument itself. 

3.113 Despite the availability of the power to make Ministerial instruments to permanently 
modify the operation of the NE Rules in WA, the Department submitted that most of 
these modifications would be made: 

• through Regulations made under National Electricity (Western 
Australia) Bill 2016 gazetted contemporaneously with 
commencement of that Act; or 

• through rule changes made by the Australian Energy Market 
Commission in response to ‘rule change proposals’ submitted by 
the Western Australian Minister the asking the Commission to 
make Western Australia’s desired derogations [sic].181 

3.114 The Department consulted the PCO regarding the appropriateness of the subdelegation 
to the Minister. The decision to subdelegate was justified on the following bases: 

• the structure of schemes for regulation of energy industries 
referred to above [the WEM and the current regulation of access 
to electricity networks under the ENA Code] which, by both 

                                                      
177  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 24–5, and Submission 5 from Public Utilities 
Office, Department of Finance, 21 July 2016, pp 11–13. 

178  Authorised by NE Bill cl 12(2)(b). 
179  Refer to Appendix 3 for an explanation of the Gap Year and RCP1. 
180  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, pp 24–5. 
181  ibid, p 25. 
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necessity and convention, operate with high levels of delegated 
legislative authority; 

• the comparable character of the Minister’s powers to alter the 
following elements of the current regulatory framework for 
electricity established under the Electricity Industry Act 2004 

(WA); 

- access to electricity networks under the Electricity Networks 
Access Code 2004; and, 

- the regime governing Western Australia’s Wholesale 
Electricity Market under the Wholesale Electricity Market 
Rules; 

• the subject matter addressed in the existing subordinate 
legislative instruments for regulation of electricity in Western 
Australia (notably the Wholesale Electricity Market Rules and the 
Electricity Networks Access Code 2004) is not of a kind that 

would necessarily or ordinarily be addressed in Regulations nor 
drafted by the Parliamentary Counsel’s Office.182 

3.115 The Department advised that, as the PCO would not be drafting the Ministerial 
instruments under clause 12(1)(c), the Minister’s legal advisers would be the drafters: 

from a practical point of view, on the subject matter that the 
ministerial instrument is going to deal with, as well as the resources 
that were available in the Parliamentary Counsel’s Office and in the 
State Solicitor’s Office, those instruments have been prepared by the 
state’s legal advisers assisting the Minister for Energy in the 
transition of these reforms under instruction from the State Solicitor’s 
Office and the Department of Finance’s Public Utilities Office.183 

3.116 The expiry date of 1 July 2019 for the making of Ministerial instruments184 was 
chosen because it will provide the Government with 12 months, after the proposed 
reforms are intended to become fully operational, in which to manage ongoing 
transitional issues: 

                                                      
182  ibid. 
183  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance and Rex Vines, 

Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, Department 
of Finance, Transcript of Evidence, 1 August 2016, p 14. 

184  NE Bill cl 12(5). 
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That would seem to allow for any of those early transitional 
difficulties to have been identified and provide a means for them to be 
addressed. There is not any more significance to the July 2019 date as 
that. It could have easily been July 2020. However, the longer that 
you push out the sunset date, the less it looks like a transitional 
measure and the more it looks like an ongoing ability for the minister 
to be able to make instruments of that kind, which is not what we 
intended. But we did want the ability to be able to do some further 
transitional measures if for some reason something was not properly 
or sufficiently addressed from the get-go on 1 July 2018.185 

3.117 Regulations made under clause 12(1)(c) would be required to be gazetted,186 tabled in 
Parliament and subject to the usual disallowance procedures.187 The same will not be 
true for Ministerial instruments made under that clause: currently, the NE Bill is silent 
on whether the Ministerial instrument is required to be published, tabled in Parliament 
and subject to disallowance. These matters may or may not be prescribed in the 
regulations made under clause 12(1)(c) which can empower the making of the 
instruments. 

3.118 It may be argued that a Ministerial instrument already falls within the definition of 
‘subsidiary legislation’ in the Interpretation Act, given that it would have legislative 
effect. Accordingly, Ministerial instruments may need to be gazetted.188 However, 
without more prescription, Ministerial instruments would not be disallowable 
instruments.189 Following the Department’s analogy of Ministerial instruments being 
comparable to the ENA Code and the WEM Rules, it may be appropriate for 
Ministerial instruments to be made disallowable: 

 The ENA Code, which the Committee understands, will be replaced largely 
by the National Electricity (WA) Rules, is made by the Minister,190 is 
subsidiary legislation for the purposes of the Interpretation Act (requiring 

                                                      
185  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 13. 
186  Generally, all ‘subsidiary legislation’ must be gazetted: Interpretation Act s 41. ‘subsidiary legislation 

means any proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local or region 
planning scheme, resolution, or other instrument, made under any written law and having legislative 
effect’: Interpretation Act s 5. 

187  Generally, regulations, rules, local laws and by-laws fall within the class of delegated legislation which is 
subject to the tabling and disallowance process prescribed by Interpretation Act s 42. 

188  See footnote 186. 
189  See footnote 187. 
190  EI Act s 104. 
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gazettal),191 and is subject to its own Parliamentary tabling and disallowance 
process.192 

 The WEM Rules are made by the Minister,193 but are not treated as subsidiary 
legislation for the purposes of the Interpretation Act and are not subject to the 
usual tabling and disallowable process under section 42 of that Act.194 
However, under their empowering regulations, the WEM Rules are required 
to be gazetted and tabled in Parliament.195 

3.119 The Department provided, at the Committee’s request, a summary of how the other 
jurisdictions have legislated to allow for their own modifications to the applied 
national energy legislation (see Appendix 5). Upon reviewing that information, the 
Committee notes that Part 3 and Schedule 3 of the NEL application Act in Victoria 
modify the operation of the NE Rules in that state, demonstrating that the Parliament 
can, itself, successfully modify those Rules. The Victorian modifications also deal 
with transitional matters.196 The Northern Territory NEL application Act contemplates 
that regulations may modify the NE Rules, although there does not appear to be a 
subdelegation, to the Minister, of the power to modify.197 

3.120 With respect to the National Energy Retail Law regime (another applied law uniform 
scheme),198 South Australia, New South Wales, Queensland, Tasmania and the 
Australian Capital Territory each allow for regulations to modify the National Energy 
Retail Rules, but it does not appear that the power to modify is subdelegated to the 
Minister.199 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.121 The Committee identified: 

                                                      
191  ibid, s 107(2). 
192  ibid, ss 107(3)–(7). 
193  Electricity Industry (Wholesale Electricity Market) Regulations 2004 reg 6(2). 
194  EI Act s 123. 
195  Electricity Industry (Wholesale Electricity Market) Regulations 2004 reg 6(6). 
196  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Electronic Mail, 26 August 2016, Attachment, pp 7–8. 
197  ibid, p 11. 
198  The National Energy Retail Law is a national cooperative scheme for the regulation of electricity and gas 

retail markets, also established under the IGA. WA will not be joining this scheme: Department of 
Finance, Public Utilities Office, Briefing paper for Uniform Legislation Committee, Government of 
Western Australia, Perth, 23 June 2016, p 22. 

199  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Electronic Mail, 26 August 2016, Attachment, pp 7 and 8–10. 
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 clause 10 of the NG Bill (proposed section 21(1A) of the National Gas Access 
(WA) Act 2009, on and from the day after the Royal Assent is given200 to 
30 June 2018).201 These modifications cannot have effect before 1 July 
2018202 

 clause 34 of the NG Bill (proposed new section 22(1)(c) of the National Gas 
Access (WA) Act 2009, on and from 1 July 2018)203 

as being equivalent to clause 12(1)(c) of the NE Bill. 

 

Finding 11:  The Committee finds that clause 12(1)(c) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow regulations and Ministerial 
instruments to modify the operation of the proposed National Electricity Rules in 
Western Australia, will erode the Western Australian Parliament’s sovereignty and 
law-making powers. 

 

Committee comment 

3.122 The Committee notes, with approval, that Victoria’s NEL application Act modifies the 
operation of the NE Rules in that state in relation to transitional matters, thereby 
maintaining the Victorian Parliament’s sovereignty. This aspect of the Victorian 
model should serve as an exemplar for the WA Parliament, when considering clause 
12(1)(c) of the NE Bill. 

 

Recommendation 9:  The Committee recommends that, when clause 12(1)(c) of the 
National Electricity (Western Australia) Bill 2016 is debated in the Legislative Council, 
the Leader of the House representing the Minister for Energy explain why the power to 
modify the operation of the National Electricity Rules in Western Australia should not 
be retained by the Western Australian Parliament.   

 

3.123 If the House considers the Government’s response to Recommendation 9 to be 
inadequate, the Committee is of the view that the authority to make regulations under 
clause 12(1)(c) should be deleted. 

 

                                                      
200  NG Bill cl 2(b). 
201  ibid, cl 34. 
202  ibid, cl 10 (National Gas Access (WA) Act 2009 proposed s 21(1B)). 
203  ibid, cl 2(d). 
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Recommendation 10:  The Committee recommends that, if the House considers the 
Government’s response to Recommendation 9 to be inadequate, clause 12(1)(c) of the 
National Electricity (Western Australia) Bill 2016 be amended to delete the power to 
make regulations. 

 

3.124 Regardless of the Government’s explanation in response to Recommendation 9, the 
Committee considered that the Government has not made its case for the 
subdelegation of the power to modify the operation of the NE Rules in WA. The 
authority for regulations to provide for the making of Ministerial instruments should 
be removed. If that authority is removed, clauses 12(2), (5), (6) and (7) will require 
consequential amendment. 

 

Recommendation 11:  The Committee recommends that clause 12(1)(c) of the National 
Electricity (Western Australia) Bill 2016 be amended by deleting the power for the 
regulations made under that clause to provide for the Minister, by instrument, to 
modify the operation of the National Electricity Rules.  

 

3.125 The Committee repeats its comments at paragraph 1.46. 

3.126 If the Parliament decides to pass clause 12(1)(c) in its current form, the Committee’s 
view is that the Ministerial instruments should be disallowable or subject to some 
other form of Parliamentary scrutiny. At the very least, the Ministerial instruments 
should be gazetted. This reflects a fundamental principle of representative democracy 
based on the rule of law that requires laws to be publicised with sufficient precision.204 

 

Recommendation 12:  The Committee recommends that, if Recommendation 11 is not 
adopted by the Legislative Council, clause 12 of the National Electricity (Western 
Australia) Bill 2016 be amended to make Ministerial instruments made under 
regulations authorised by clause 12(1)(c) subject to sections 41 and 42 of the 
Interpretation Act 1984. 

 

Clause 14(2)(c) 

3.127 Under this clause, transitional regulations may be made by the WA Governor to 
provide for the determination, charging and recovery (on and after 1 July 2018) of 
certain costs incurred by the AEMO before 1 July 2018. These costs will be incurred 
while the AEMO prepares to perform its additional functions under the proposed 

                                                      
204  Watson v Lee (1979) 26 ALR 461 at 478. 
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NE(WA)L framework, which will officially begin on 1 July 2018, on the expiry of the 
Gap Year. 

3.128 The Explanatory Memorandum explains that a provision of this nature: 

is necessary because AEMO fees will be recovered from WA 
Registered participants, and the WA registration regime will not 
commence until 1 July 2018 (and so there will be no Registered 
participants during the transition period to whom AEMO could 
otherwise charge its preparatory fees).205  

3.129 When the Committee queried why these matters could not be prescribed in the 
proposed Act, rather than in delegated legislation, the PCO provided the following 
explanation, which the Committee did not find satisfactory: 

From a drafter’s point of view, which is a relatively narrow point of 
view, there was not enough time. The second thing is it is a relatively 
standard approach to deal with the significant matters in the bill and 
the less significant, more detailed matters by way of the power to 
make transitional regulations. That is sometimes because there are 
known matters that need to be dealt with and matters of detail and 
there are unknown matters, at least from the drafter’s point of view. 
So we provide capacity for those things to be accommodated by way 
of transitional regulations.206 (underlining added) 

3.130 The transitional regulations empowered by this clause will be required to be 
gazetted,207 tabled in Parliament and subject to disallowance.208 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.131 There is no equivalent clause in the NG Bill. 

Committee comment 

3.132 The Committee accepted that the subject matter to be prescribed in regulations made 
under clause 14(2)(c) will be transitional in nature. However, such matters could have 

                                                      
205  NE Bill, Explanatory Memorandum, Legislative Council, p 13. 
206  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 14. 
207  Generally, all ‘subsidiary legislation’ must be gazetted: Interpretation Act s 41. ‘subsidiary legislation 

means any proclamation, regulation, rule, local law, by-law, order, notice, rule of court, local or region 
planning scheme, resolution, or other instrument, made under any written law and having legislative 
effect’: ibid, s 5. 

208  Generally, regulations fall within the class of delegated legislation which is subject to the tabling and 
disallowance process prescribed by Interpretation Act s 42. 
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been provided for in the NE Bill rather than in transitional regulations, particularly if 
more time had been provided for legislative drafting. 

3.133 In the Committee’s view, this type of clause is symptomatic of a bill that has been 
rushed. 

 

Finding 12:  The Committee finds that, generally, clause 14 of the National Electricity 
(Western Australia) Bill 2016, in proposing to empower the making of transitional 
regulations, will erode the Western Australian Parliament’s sovereignty and law-
making powers. 

 

Clause 14(2)(d) 

3.134 This clause provides as follows: 

14. Regulations: transitional matters 

… 

(2) Without limiting subsection (1) [general power to make 
transitional regulations relating to the coming into effect of 
the NEL, NE Regulations and NE Rules], the regulations may 

… 

(d) provide for and in relation to the relationship 
between the National Electricity (WA) Law and the 
Electricity Industry Act 2004, including by providing 

for how that Law, the National Electricity (WA) 
Regulations and the National Electricity (WA) Rules 
have effect in relation to matters and things affected 
by the Electricity Industry Act 2004 and instruments 

under it. 

3.135 This clause is substantially the same as proposed section 131(2) of the EI Act 
(contained in clause 16(2) of the ELAR Bill) discussed at paragraphs 4.26 to 4.40, 
except that clause 14(2)(d) of the NE Bill is limited to transitional matters.  

3.136 The Committee’s discussion on clause 16(2) of the ELAR Bill is directly relevant to 
this clause, and all of the same considerations apply. 

National Gas Access (WA) Amendment Bill 2016—equivalent clause 

3.137 There is no equivalent clause in the NG Bill. 
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Committee comment 

3.138 Clause 14(2)(d) has a Henry VIII effect because it will allow an Executive instrument 
to determine how the proposed NE(WA)L and its delegated legislation will ‘have 
effect’ in relation to matters and things affected by the EI Act and its delegated 
legislation. How an Act will ‘have effect’ would normally be determined by the 
Courts or by further enactment of the Parliament. 

3.139 For example, clause 14(2)(d) could authorise the making of transitional regulations 
which provide that the proposed NE(WA)L, which will apply in WA ‘as if it were an 
Act’,209 has no effect in relation to a matter affected by the EI Act. In the Committee’s 
view, this is equivalent to a power to amend the proposed NE(WA)L by regulation. 
The Committee notes that there is already a regulation-making power in the NE Bill, 
which is not restricted to transitional matters, which will allow the Executive to 
indirectly modify the NEL as it will apply in WA.210 

 

Finding 13:  The Committee finds that that clause 14(2)(d) of the National Electricity 
(Western Australia) Bill 2016, in proposing to allow transitional regulations to 
determine how Acts will interact with each other, has a Henry VIII effect and, 
therefore, will erode the Western Australian Parliament’s sovereignty and law-making 
powers. 

 

Recommendation 13:  The Committee recommends that clause 14(2)(d) of the National 
Electricity (Western Australia) Bill 2016 be deleted. 

 
 
 

                                                      
209  NE Bill cl 6(c). 
210  ibid, cl 12(1)(a). 



 

 61 

CHAPTER 4 

ENERGY LEGISLATION AMENDMENT AND REPEAL BILL 2016 

PURPOSE 

4.1 The ELAR Bill provides for the following five principal matters: 

 Consequential amendments to existing local legislation necessary to facilitate 
the operation of the NEL and the NGL in WA. 

 Establishment of temporary arrangements for the regulation of Western 
Power’s network during the Gap Year. 

 Provision of contractual immunity to Western Power in respect of liability that 
may arise under some of its contractual arrangements with existing generators 
that provide for access to guaranteed levels of network capacity (such as 
connection agreements being inconsistent with the operation of the national 
regulatory framework). 

 Abolition of the Western Australian Energy Disputes Arbitrator (Arbitrator) 
and Electricity Review Board (Review Board). 

 Implementation of a new contracting model to regulate the relationship 
between Western Power as the distribution network service provider, 
electricity retailers, and customers in the South West Interconnected System 
(SWIS).211 

4.2 According to the Explanatory Memorandum to the bill, these matters are required to 
be addressed for WA to adopt the national regulatory frameworks under the NEL and 
NGL.212 

4.3 The ELAR Bill primarily makes amendments to the EI Act,213 but also amends and 
later repeals the Energy Arbitration and Review Act 1998, and makes consequential 
amendments to several other Acts.214  

                                                      
211  ELAR Bill, Explanatory Memorandum, Legislative Council, p 1. 
212  ibid, p 2. 
213  ELAR Bill Part 2. 
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4.4 The substantive parts of the ELAR Bill come into operation on either: 

 the day after Royal Assent215 

 1 July 2017216 

 1 January 2018217 

 1 July 2018.218 

CLAUSES WHICH IMPACT UPON THE SOVEREIGNTY AND LAW-MAKING POWERS OF THE 

PARLIAMENT 

4.5 The Committee has identified three clauses of the ELAR Bill,219 involving six 
proposed sections of the EI Act,220 which would, if enacted, impact on the sovereignty 
and law-making powers of the Parliament. 

Clause 9—proposed Part 3A of the Electricity Industry Act 2004 (restructuring the 
relationships between distributor, retailer and customer) 

4.6 Clause 9 proposes to insert a Part 3A into the EI Act, headed ‘Network supply 
services: distributor-customer and distributor-retailer relationships’, which would 
commence on the day after Royal Assent. 

4.7 The Explanatory Memorandum to the Bill explains: 

                                                                                                                                                         
214  The other Acts amended are the Constitution Acts Amendment Act 1899, Electricity Corporations Act 

2005, Financial Management Act 2006, Freedom of Information Act 1992, Gas Corporation (Business 
Disposal) Act 1999, Gas Services Information Act 2012, Gas Supply (Gas Quality Specifications) Act 
2009, Petroleum (Submerged Lands) Act 1982, Petroleum Pipelines Act 1969, Economic Regulation 
Authority Act 2003, Energy Coordination Act 1994, Energy Operators (Powers) Act 1979 and the 
Parliamentary Commissioner Act 1971. 

215  ELAR Bill cl 2(b). The provisions proposed to commence on the day after Royal Assent deal with the 
transitional regulatory regime to apply to Western Power during the Gap Year, preliminary matters 
relating to the new contracting framework between distribution network service providers, retailers and 
end customers, preliminary administrative matters relating to the abolition of the Arbitrator and the 
Review Board, and the obligations of the ERA under the transitional regime during the Gap Year. 

216  ibid, cl 2(c). The provisions proposed to commence on 1 July 2017 deal with the abolition of the 
Arbitrator and the Review Board. 

217  ibid, cl 2(d). The provisions proposed to commence on 1 January 2018 relate to the repeal of the Energy 
Arbitration and Review Act 1998 following completion of administrative tasks associated with the 
abolition of the Arbitrator and the Review Board. 

218  ibid, cl 2(e). The provisions proposed to commence on 1 July 2018 are consequential upon the application 
of the NEL from that date, including repeal of the relevant Part of the EI Act insofar as it relates to 
Western Power and the SWIS, and the insertion of a new Part into the EI Act dealing with the basis on 
which existing users will access the network under the constrained access model. 

219  Clauses 9, 16(2) and 18. 
220  Proposed ss 59A(1), 59D(4), 131(2), 136, 145(2) and 146(2). 
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In Western Australia, relationships between distribution network 
service providers, retailers and customers are presently configured in 
a manner that does not support the adoption of the National 
Electricity Rules as intended. Part 3A modifies the local contracting 
model to ensure that it operates effectively with the national 
regulatory framework… 

Part 3A provides for the establishment of a direct contractual 
relationship between retail customers and a distributor who is subject 
to regulation (and thus is required to be Registered) under the NEL (a 
‘Part 3A distributor’)… 

On 1 July 2018, Western Power’s distribution system will be the only 
distribution system to which the modified contracting model will 
apply. There is scope for Part 3A to apply to other distributors in the 
SWIS in the future, but only if the system of economic regulation in 
the NEL and National Energy Rules is extended to those distributors. 

Part 3A also provides for a regulated relationship between a Part 3A 
distributor and a retailer with customers connected to a Part 3A 
distribution system. Under this regulated relationship, Part 3A 
distributors and Part 3A retailers will have obligations to coordinate 
their customer service, share information, manage billing and assign 
financial risks.221 

4.8 PCO summarised the proposed new structure as a ‘triangular relationship’ as follows: 

At present, there is a linear relationship—Western Power, Synergy 
and the retail customer. Part 3A rearranges that into a sort of 
triangular relationship. There is going to be a contract between 
Western Power and the retail customer, Synergy and the retail 
customer. So, Part 3A, in terms of the act and regulations under it, 
will set up that regime and will say what the nature and the incidence 
largely of these contracts and these relationships are.222 

4.9 Clause 9 is proposed to commence on the day after Royal Assent. The Explanatory 
Memorandum advises: 

The new contracting model is intended to take full effect on 1 July 
2018. However, most of the provisions in Part 3A are heads of power 
to make regulations, rather than substantive obligations. As such, 

                                                      
221  ELAR Bill, Explanatory Memorandum, Legislative Council, p 10–11. 
222  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 21. 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

64  

Part 3A will commence on the day after Royal Assent of the bill, to 
allow regulations to be made under Part 3A and to confer functions 
for approval of other instruments (such as model contract terms) 
prior to 1 July 2018. The one substantive obligation in Part 3A (in 
section 59B) is expressed to not have effect until 1 July 2018.223 

4.10 The Committee has identified two sections in the proposed Part 3A that may impact 
upon the sovereignty and law-making powers of the Parliament. These are proposed 
sections 59A(2) and 59D(4). 

Clause 9—Proposed section 59A(2) of the Electricity Industry Act 2004 

4.11 Definitions for the purposes of the EI Act proposed Part 3A are set out in proposed 
section 59(1).  

4.12 However, proposed section 59A(2) provides that, in the proposed Part 3A, the 
following terms will have the same meaning as they have in the National Energy 
Retail Law224 section 2(1): ‘customer connection service’, ‘de-energisation’ and ‘re-
energisation’. 

4.13 Asked by the Committee why these terms were not defined in the EI Act itself, the 
Department advised: 

Ultimately, the government decided—it considered, but decided—not 
to adopt the National Energy Retail Law in Western Australia, which 
is another uniform legislation scheme … 

The whole of that part, new part 3A to be inserted by clause 9 of this 
bill, and those definitions are a Western Australian reflection or 
modification of the sort of regime that exists in the National Energy 
Retail Law. The meanings given to those expressions, like customer 
connection service, de-energisation and re-energisation, were already 
something that the government decided that the way in which they are 
given meaning in the National Energy Retail Laws was satisfactory.225 

 

                                                      
223  ELAR Bill, Explanatory Memorandum, Legislative Council, pp 10–11. 
224  This is defined in proposed section 59A(1) as ‘the National Energy Retail Law set out in the Schedule to 

the National Energy Retail Law (South Australia) Act 2011 (South Australia)’. The National Energy 
Retail Law is a national cooperative scheme for the regulation of electricity and gas retail markets, also 
established under the IGA. WA will not be joining this scheme: Department of Finance, Public Utilities 
Office, Briefing paper for Uniform Legislation Committee, Government of Western Australia, Perth, 
23 June 2016, p 22. 

225  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 
Department of Finance, Transcript of Evidence, 1 August 2016, p 16. 
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Committee comment 

4.14 In the Committee’s view, proposed section 59A(2) impacts upon the sovereignty and 
law-making powers of the Parliament as it delegates the defining of these terms to the 
COAG Energy Council and the Parliament of South Australia. If the definitions are 
amended in the National Energy Retail Law, they will automatically change in the EI 
Act, potentially changing the operation of that Act in WA without further legislative 
action by the Parliament.  

4.15 The Committee’s comments in paragraph 3.39 regarding the impact on Parliamentary 
sovereignty of applied law schemes are relevant to proposed section 59A(2), which is 
an applied law provision. As noted above, WA is not adopting the National Energy 
Retail Law and should not, in the Committee’s view, adopt selective aspects of that 
scheme as a way of short-cutting the appropriate state-based provisions. 

 

Finding 14:  The Committee finds that proposed section 59A(2) of the Electricity 
Industry Act 2004, (in clause 9 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to apply parts of the National Energy Retail Law as ‘live 
legislation’, will erode the Western Australian Parliament’s sovereignty and law-
making powers. 
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Recommendation 14:  The Committee recommends that clause 9 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 5, after line 21 – To insert 

customer connection service for a premises means any or all of the following— 

(a) a service relating to a new connection for the premises; 

(b) a service relating to a connection alteration for the premises; 

(c) a supply service for the premises, including (but not limited to) the energisation, 
 de-energisation or re-energisation of the premises; 

(d) a service prescribed by the Rules as a customer connection service for the 
 purposes of this definition; 

de-energisation of premises means— 

(a) in the case of electricity—the opening of a connection; or 

(b) in the case of gas—the closing of a connection, 

in order to prevent the flow of energy to the premises; 

Page 7, after line 3 – To insert 

re-energisation of premises means the energisation of the premises after their de-
energisation; 

 

Clause 9—Proposed section 59D(4) of the Electricity Industry Act 2004 

4.16 Proposed section 59D of the EI Act would empower the making of regulations 
providing for and in relation to ‘the relationship between Part 3A distributors 
(distributors) and Part 3A retailers (retailers) in relation to shared customers.’ 

4.17 A ‘Part 3A distributor’ would be defined to mean a person who: 

(a)  holds a distribution licence that relates to the South West 
Interconnected system; and 

(b)  in relation to the activity of owning, controlling or operating 
the distribution system covered by the licence - is required to be 
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a Registered participant under the National Electricity (WA) 
Law section 11.226 

4.18 A ‘Part 3A retailer’ would be defined to mean: 

A retailer who has a customer to whom the retailer sells electricity for 
consumption at premises connected to a Part 3A distribution 
system.227 

4.19 Without limiting the general power in subsection (1), proposed subsection 59D(2) 
would provide that the regulations may: 

(a)  provide for the payment of network supply service charges by 
retailers, including for the recovery of overdue charges; 

(b)  provide for retailers to make applications for network supply 
services on behalf of retail customers of the retailer; 

(c) provide for the sharing of information between distributors and 
retailers; 

(d)  provide for distributors to notify retailers of interruptions to 
supply; 

(e)  provide for the coordination of the de-energisation and re-
energisation of premises and for liability for network supply 
service charges in relation to that; 

(f) provide for service standard payments to be made to customers 
through retailers; 

(g)  provide for the mutual indemnification of distributors and 
retailers in relation to acts and omissions of each other; 

(h)  provide for the referral of enquiries and complaints made by 
shared customers; 

(i)  provide for the resolution of disputes between distributors and 
retailers; 

(j) provide, without limiting section 12, that it is a condition of a 
distribution licence held by a distributor in relation to a Part 

                                                      
226  EI Act proposed s 59A(1). 
227  Proposed s 59A(1). ‘Part 3A distribution system’ would mean ‘a distribution system of a Part 3A 

distributor in relation to which the distributor is required to be a Registered participant under the 
National Electricity (WA) Law section 11’. 
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3A distribution system that the distributor must comply with 
specified provisions of the regulations made for the purposes of 
this section; 

(k)  provide, without limiting section 12, that it is a condition of a 
retail licence held by a retailer that the retailer must comply 
with specified provisions of the regulations made for the 
purposes of this section. 

4.20 In addition to these regulation-making powers, proposed section 59D(4) provides: 

The Minister may make a code dealing with –  

(a)  billing arrangements for network supply service charges; 
and 

(b)  the provision of credit support by retailers; and 

(c)  other matters, in relation to which regulations for the 
purposes of this section may be made, specified in the 
regulations made for the purposes of this subsection. 

4.21 Proposed sections 59D(5) and (6) provide: 

(5) The code is subsidiary legislation for the purposes of the 
Interpretation Act 1984. 

(6) A provision of the code is of no effect to the extent to which it is 
inconsistent with this Act or another written law. 

4.22 As subsidiary legislation for the purposes of the Interpretation Act,228 a code made 
under proposed section 59D(4) would be required to be gazetted229 but, not being 
‘regulations’ as defined for the purpose of Interpretation Act section 42,230 would not 
be required to be tabled in Parliament and would not be disallowable under subsection 
42(2). 

4.23 Asked by the Committee why this Ministerial code was thought to be necessary, and 
why the matters could not be prescribed by regulations or another instrument which 
would be subject to disallowance, the Department advised: 

                                                      
228  ‘subsidiary legislation’ means any proclamation, regulation, rule, local law, by-law, order, notice, rule of 

court, local or region planning scheme, resolution, or other instrument, made under any written law and 
having legislative effect’: Interpretation Act s 5.  

229  Interpretation Act s 41(1)(a). 
230  Interpretation Act s 42(8)(b) provides that ‘regulations’ includes rules, local laws and by-laws. 
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It is already the case that most of the detail of that retail framework 
and customer protection framework and the like is dealt with in 
codes—that level of instrument of codes—rather than in regulation or 
in primary legislation. We are actually just continuing that practice, 
where the detail of the regulatory framework is actually in codes. 
What we are actually doing here, because we are actually 
contemplating a different contractual framework at the retail end, is 
we just had to contemplate the need for customer protection measures 
and the like to be further dealt with in codes, the same as the existing 
customer and retail measures at present.231 

Committee comment 

4.24 The fact that any instruments made under proposed section 59D(4) would not be 
subject to scrutiny by the Parliament is of particular concern to the Committee in the 
context of an applied scheme of uniform legislation. Merely as a result of the ‘applied’ 
nature of the uniform scheme, the Parliament is conceding a degree of control 
regarding the making of rules and regulations in relation to the scheme, and 
amendments to the NEL, in relation to which it has no ongoing oversight. In relation 
to applied law schemes, see the Committee’s comments at paragraphs 3.39 to 3.44. 

4.25 The proposed authorisation of the Ministerial code is a delegation of the Parliament’s 
law-making power that is not subject to any degree of Parliamentary scrutiny, and 
therefore would, if enacted, impact upon the sovereignty and law-making powers of 
the Parliament.  

 

Finding 15:  The Committee finds that clause 9 of the Energy Legislation Amendment 
and Repeal Bill 2016 (proposed section 59D(4) of the Electricity Industry Act 2004), in 
proposing to allow the Minister to make a non-disallowable code, will erode the 
Western Australian Parliament’s sovereignty and law-making powers. 

 

Recommendation 15:  The Committee recommends that clause 9 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended to delete proposed section 
59D(4) of the Electricity Industry Act 2004. 

 

                                                      
231  Dr Ray Challen, Deputy Director General, Public Utilities Office, Department of Finance, Transcript of 

Evidence, 1 August 2016, p 16–17. 
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Recommendation 16:  The Committee recommends that, if Recommendation 15 is not 
adopted by the Legislative Council, clause 9 of the Energy Legislation Amendment and 
Repeal Bill 2016 be amended in the following manner: 

Page 12, line 10 – To delete ‘.’ and insert – 

‘and sections 41 and 42 of the Interpretation Act 1984 apply to the code.’  

 

Clause 16(2)—proposed section 131(2) of the Electricity Industry Act 2004 

4.26 Clause 16(2) of the ELAR Bill proposes amendments to the EI Act which correspond 
to clause 14(2)(d) of the NE Bill.232 

4.27 Clause 16(2) proposes the insertion of an additional subsection into section 131 of the 
EI Act, which currently provides: 

Regulations 

The Governor may make regulations prescribing all matters that are 
required or permitted by this Act to be prescribed or are necessary or 
convenient to be prescribed for giving effect to the purposes of this 
Act. 

4.28 The ELAR Bill proposes to change the above paragraph to be subsection (1) and to 
insert: 

(2)  Without limiting subsection (1), the regulations may provide for 
and in relation to the relationship between this Act and the WA 
national electricity legislation,[233] including by providing for 

how this Act and instruments under it have effect in relation to 
matters and things affected by the WA national electricity 
legislation. 

4.29 Clause 14(2)(d) of the NE Bill would have the same effect as proposed section 131(2) 
of the EI Act. The Department explained that the reason for this duplication is: 

                                                      
232  See paragraphs 3.134 to 3.139. 
233  ‘WA national electricity legislation’ would mean the proposed National Electricity (Western Australia) 

Act 2016, the National Electricity (WA) Law, the National Electricity (WA) Regulations, the National 
Electricity (WA) Rules and instruments under them: EI Act proposed s 3 and ELAR Bill cl 5. 
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to enable regulations to be made under either Act (to affect only the 
instruments made under the relevant enabling Act) depending on the 
issues at hand and the most expedient manner of addressing them.234  

4.30 The Explanatory Memorandum to the Bill notes that there is ‘significant potential for 
overlap and interaction’ between the NEL and: 

a number of concepts and regimes established and implemented under 
the EI Act, including the wholesale electricity market (and wholesale 
electricity market rules), the tariff equalisation contribution scheme 
and network quality and reliability standards, as well as network 
security and reliability requirements.235 

4.31 The Explanatory Memorandum further advises that: 

The insertion of subsection 131(2) is proposed ‘in order to integrate 
the state-based and national regimes’. 

Regulations under proposed subsection 131(2) may be required to 
ensure that the EI Act and the NE(WA)L operate and interact 
‘appropriately’, particularly on technical and operational power 
system matters.236 

4.32 The Department explained that this regulation-making power is needed because the 
Western Power network will still operate in a local retail electricity market governed 
by the EI Act rather than the National Energy Retail Law, and that the regulations will 
cover technical and operational power system matters.237 

4.33 In relation to the same issue in clause 14(2)(d) of the NE Bill, the Department advised: 

The purpose of that particular provision in subclause (2)(d) is to 
assist in addressing the way in which the national regime for 
regulation of poles and wires and connecting to those poles and wires 
interfaces with the wholesale market regime which happens locally in 
Western Australia. By necessity, with the way the infrastructure is set 
up and the way the market operates using that infrastructure, there is 
a necessary interface between those connecting to the poles and wires 
and operating that wholesale market, so the national framework 

                                                      
234  Public Utilities Office, Department of Finance, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 22. 
235  ELAR Bill, Explanatory Memorandum, Legislative Council, p 16. 
236  ibid. 
237  Department of Finance, Public Utilities Office, Briefing paper for Uniform Legislation Committee, 

Government of Western Australia, Perth, 23 June 2016, p 22. 
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needs to be able to identify and recognise things in Western 
Australia’s wholesale market that need to have meaning for the 
purposes of that national regime. Ordinarily, the national regime has 
its own wholesale market and it has a relationship with that part of 
the regime but that will not have effect in Western Australia. We have 
our own market, so there needs to be something of a knitting together, 
if you like, of the poles and wires bit with the wholesale market 
operation bit.238 

4.34 In summary, the Department’s rationale for inclusion of the specific regulation-
making power proposed in EI Act section 131(2) appears to be so that ‘integration’ of 
the state-based (poles and wires) network and national (NEL) regime may be effected 
by regulation rather than further amendment of the EI Act. 

4.35 In its submission to the Committee, the Department addressed potential Henry VIII 
issues in relation to Ministerial instruments under clause 12(1) of the NE Bill, clause 
34 of the NG(WA) Bill and clause 18 of the ELAR Bill, but did not address the Henry 
VIII effect of clause 14(2)(d) of the NE(WA) Bill or proposed section 131(2) of the EI 
Act in this regard.239 At the hearing, despite the Committee raising the potential Henry 
VIII effect of proposed section 14(2)(d), the Department chose not to comment on the 
issue.240 

Committee comment 

4.36 Proposed subsection 131(2) has a Henry VIII effect because it will allow an Executive 
instrument to determine how the EI Act and instruments under it will ‘have effect’ in 
relation to matters and things affected by the proposed NE(WA)L. How an Act will 
‘have effect’ would normally be determined by the Courts or by further enactment of 
the Parliament. 

4.37 The Henry VIII effect arises because proposed subsection 131(2) purports to enable 
regulations to determine the operation of the EI Act, for example by providing that the 
EI Act has no effect in relation to a matter affected by the proposed NE(WA)L. In the 
Committee’s view, this is equivalent to a power to amend the Act by regulation. 

4.38 The Department advised that clause 14(2)(d) of the NE Bill was intended to be an 
‘example of how the [general transitional] regulation-making power [in clause 14(1)] 
might be exercised.’  

                                                      
238  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 15. 
239  Submission 5 from Public Utilities Office, Department of Finance, pp 9–14. 
240  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 15. 
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There were some things that we specifically wanted to put beyond 
doubt that transitional regulations would be able to do.241 

4.39 The same would apply to proposed section 131(2), that is, the specific regulation-
making power is intended to be an example, rather than an extension, of the general 
regulation-making power in the existing section 131. 

4.40 Whilst this may have been the Department’s intention, the Committee’s view is that 
both provisions, by their Henry VIII effect, go beyond their respective general 
regulation-making powers. 

 

Finding 16:  The Committee finds that proposed section 131(2) of the Electricity 
Industry Act 2004 (in clause 16(2) of the Energy Legislation Amendment and Repeal 
Bill 2016), in proposing to allow regulations to determine how Acts will interact with 
each other, is a Henry VIII clause. Therefore, the Committee finds that the proposed 
section will erode the Western Australian Parliament’s sovereignty and law-making 
powers. 

 

Recommendation 17:  The Committee recommends that clause 16 of the Energy 
Legislation Amendment and Repeal Bill 2016 be deleted. 

 

Clause 17(1)—Proposed section 132(1) of the Electricity Industry Act 2004 

4.41 The existing section 132 of the EI Act provides that regulations may be made to fix 
the fees and charges payable by customers of a ‘prescribed’ class, in relation to the 
supply of electricity in ‘prescribed’ circumstances or the provision of any ‘prescribed’ 
service. 

4.42 ELAR Bill clause 17(1) replaces these occurrences of the word ‘prescribed’ in section 
132 with the word ‘specified’, which is proposed to be defined in section 3(1) of the 
EI Act242 to mean: 

in relation to an instrument or document made under or referred to in 
this Act, … specified in that instrument or document. 

4.43 The Committee notes that ‘specified’ is already used extensively in the EI Act, and 
that ‘prescribed’ is already defined in the Interpretation Act section 5 as follows: 

prescribed means –  

                                                      
241  ibid. 
242  ELAR Bill cl 5(1). 
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(a) prescribed by or under the written law in which the word 
occurs; and 

(b) in a case where reference is made to anything prescribed by a 
written law other than the law in which the word occurs, 
includes anything prescribed by subsidiary legislation made 
under that other written law; 

4.44 Generally, the use of different words in legislation, even synonyms, suggests intent to 
give a different meaning. 

4.45 Asked by the Committee whether the proposed use of ‘specify’ in section 132 of the 
EI Act, while section 131 (the general regulation-making power) would continue to 
use ‘prescribed’, would create any confusion, PCO advised: 

Mr Jacobs: I had not intended for it to create any confusion. The 
amendment there is for the sake of consistency. At present some of the 
some regulation-making powers say that something is prescribed. 
Sorry; it may not actually be in the regulation-making power, but 
certain provisions in the Electricity Industry Act refer to “specified” 
and some refer to “prescribed”. I prefer “specified”, and I actually 
put a definition in at the front of “specified”, meaning specified in 
regulations made under this act. So, I did a search, and for the sake of 
consistency across the act I chose to go with “specified”. The primary 
power, though—I think this is what you are talking about—is in 
section 132 — 

The CHAIR: Yes. 

Mr Jacobs: Let me just look at that if I may. I saw no reason to 
disturb what was there.243 

Committee comment 

4.46 The Committee concludes that selectively changing ‘prescribed’ to ‘specified’ in the 
same Part of the EI Act is unsatisfactory as it is unnecessary and has the potential to 
create confusion. It does not, however, impact upon the sovereignty and law-making 
powers of the WA Parliament. 

                                                      
243  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 17. 
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Clause 18—Proposed Part 11 of the Electricity Industry Act 2004 

‘Gap year’ from 1 July 2017 to 1 July 2018 

4.47 As described in paragraph 3.12, under the existing local regulatory framework, access 
to Western Power's electricity network is governed by an Access Arrangement 
approved by the ERA in accordance with the requirements of Part 8 of the EI Act and 
the ENA Code. Western Power is currently operating under its Third Access 
Arrangement (AA3) that sets out approved prices, services, policies, terms and 
conditions for access to its network for the period 1 July 2012 to 30 June 2017.244 

4.48 The earliest that Western Power's next regulatory period under the national framework 
can commence is 1 July 2018. The Explanatory Memorandum to the NE Bill 
summarises the reasons for this: 

This is because of the expected timing of the National Electricity Law 
coming into force in Western Australia in late 2016 and allowing for 
a minimum period that will be necessary for Western Power to 
prepare its regulatory proposal and for the Australian Energy 
Regulator to review that proposal to make a regulatory determination 
for Western Power.245 

4.49 As Western Power's AA3 expires on 30 June 2017, there will be a regulatory Gap 
Year period from 1 July 2017 to 30 June 2018 when AA3 will have fallen away but 
regulation of Western Power's electricity network under the national framework will 
not yet have commenced.246 

It is, therefore, necessary to retain the current Western Australian 
regulatory framework to ensure the ongoing regulation of Western 
Power’s prices and revenue for 2017/18, along with the application of 
the associated polices and contracts that provide the framework for 
customers to connect to the network and to modify their connection.247 

4.50 Accordingly, the ELAR Bill provides for the making of regulations and instruments 
under the EI Act to prescribe the terms and conditions of access to Western Power’s 
network during this gap year period.248 

                                                      
244  ELAR Bill, Explanatory Memorandum, Legislative Council, p 2. 
245  NE(WA) Bill, Explanatory Memorandum, Legislative Council, p 4. 
246  ELAR Bill, Explanatory Memorandum, Legislative Council, p 2. 
247  Public Utilities Office, Department of Finance, Transitioning to the national electricity regulatory 

framework: information paper, Government of Western Australia, Perth, 23 June 2016, p 43. 
248  ELAR Bill, Explanatory Memorandum, Legislative Council, p 3. 
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4.51 To this end, clause 18 of the ELAR Bill proposes to insert Part 11, ‘Transitional 
provisions’ into the EI Act. In this Part, the Committee has identified issues regarding 
proposed sections 136, 138, 140, 145 and 146 and has concluded that proposed 
sections 136, 145 and 146 impact upon the sovereignty and law-making powers of the 
Parliament. 

4.52 The ELAR Bill proposes that the instruments (defined as ‘transitional instruments’) 
authorised to be made under EI Act Part 11 will be subsidiary legislation for the 
purposes of the Interpretation Act,249 and therefore (with one exception250) will be 
required to be gazetted.   

Clause 18—Proposed section 136 of the Electricity Industry Act 2004 

4.53 Proposed section 136 of the EI Act concerns the regulatory regime to apply during the 
Gap Year. The Explanatory Memorandum to the ELAR Bill describes the proposed 
Gap Year regime as comprising: 

 an extension of (and some amendments to) the terms of AA3 

 amendments to the ENA Code to facilitate the AA3 extension.251 

4.54 Proposed subsection 136(1) would authorise the Minister (in accordance with Part 11, 
Division 1, Subdivision 1 of the EI Act and the regulations) to make an instrument 
(the Gap Year Instrument), setting out modifications to the ENA Code as it applies to 
the Western Power network. It provides: 

The Minister may, in accordance with this Subdivision and the 
regulations, make an instrument (the gap year instrument) setting out 
modifications to the Code. 

4.55 Proposed subsection 136(3) provides: 

Without limiting subsection (1), the gap year instrument may modify 
the Code so as to authorise or require the Minister to make one or 
more instruments (a secondary determination) – 

(a)  setting out modifications to Access Arrangement 3 for specified 
purposes; or 

                                                      
249  EI Act, proposed s 139(1). 
250  The exception being secondary determinations and instruments which amend secondary determinations: 

EI Act proposed s 139(2). If a secondary determination is not gazetted, it must be published on the 
Department’s website: EI Act proposed s 136(5).  

251  ELAR Bill, Explanatory Memorandum, Legislative Council, p 18. 
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(b)  determining specified matters for the purposes of the Code or 
Access Arrangement3, as those instruments apply under section 
137. 

4.56 The Explanatory Memorandum to the Bill explains: 

The modifications implemented under the gap year instrument are 
anticipated to amend the Code to include a new Chapter which 
authorises (or requires) the Minister to make one or more instruments 
(each being a secondary determination) which: 

 amend AA3 by extending its application from 30 June 2017 to 
30 June 2018 (which is confirmed by section 136(4)(b)) 

 set out price lists for the provision of references services by 
Western Power during the gap year 

 determine the maximum allowed revenue (and related 
revenue components) that apply for the gap year to the 
Western Power transmission system and distribution system. 

The gap year instrument will amend the Code to reflect the above 
matters being determined by way of a secondary determination 
(rather than in accordance with the usual Code process).252 

Committee comment 

4.57 Despite this explanation, the Committee notes that the scope of the power in section 
136(1) to amend the ENA Code by the Gap Year Instrument is broader than as 
described in the Explanatory Memorandum, and that section 136(1) does not limit the 
way in which the Code may be amended (other than that the amendments may only 
relate to the Western Power network). 

4.58 The Gap Year Instrument and each secondary determination would however be 
limited in time, and would, by proposed section 136(5), expire immediately before 
1 July 2018. 

4.59 The Department explained: 

The gap year instrument will be able to make changes to that code 
that, effectively, allow Western Power’s existing access arrangement 
to live on for another year. It will extend the date out to mid-2018 
instead of 2017, and will set the way or the structure or the process by 

                                                      
252  ibid, p 19. 
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which the economic regulatory decisions to apply to Western Power 
during that year, in terms of how much revenue it can earn and the 
prices it can charge for its services, will be set to apply during that 
gap year. That is why there is reference to both a gap year instrument 
and then the secondary determinations. The gap year instrument itself 
will just make changes to the code to extend the time period of 
operation of Western Power’s access arrangement for that one year. 
It is the secondary determinations that will set out in detail the types 
of services that Western Power offers; they can change from year to 
year. So it will be the types of services and a decision on the types of 
services that Western Power can offer, the tariffs or the prices 
applicable to those services and how much money or revenue Western 
Power can earn during that year.253 

4.60 The Committee notes that the reference in this paragraph to the Gap Year Instrument 
changing the ENA Code to extend AA3 is incorrect. As noted above, the extension of 
AA3 to cover the Gap Year would be achieved by a secondary determination 
authorised by the Gap Year Instrument, not by the Gap Year Instrument itself.  

4.61 As to the legislative status of AA3, the Department advised: 

Access Arrangement 3 is the name given to a document that has status 
both under the Electricity Industry Act and the Electricity Network 
Access Code made under the Electricity Industry Act. I will just refer 
to it as “the Act” and “the Code” because it is a bit of mouthful to 
say the long way around. Briefly, the Act includes enabling provisions 
that allow for the creation of the Code. It says that in broad terms the 
Code is to provide for a number of matters, and those matters include 
the preparation by Western Power of an arrangement for access to its 
electricity network that it prepares and then lodges with the Economic 
Regulation Authority. It lodges that proposal with the Economic 
Regulation Authority, and the Authority goes through a process of 
determining and approving that arrangement for access. It is the 
lodging of the proposal and the ERA’s decision on that proposal that 
becomes the Access Arrangement. So, it is not directly itself a piece of 
legislation, but it is a document whose creation is directly 
contemplated by the Act, and more specifically by the Code that 
speaks to the detail of what the Access Arrangement is to include.254 

                                                      
253  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 18. 
254  ibid, pp 18–19. 
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4.62 The ENA Code, made by the Minister under section 104 of the EI Act, is subsidiary 
legislation for the purposes of the Interpretation Act.255 The Code and any 
amendments to it are disallowable instruments under a process set out in EI Act 
sections 107(3) to (7).256 In addition, EI Act sections 108 and 110 contain 
requirements to obtain public comment and conduct industry consultation in relation 
to Code amendments or replacements. However, the Gap Year Instrument and any 
secondary determinations are exempted from these accountability measures by EI Act 
proposed section 136(6).  

4.63 Proposed section 136(6) provides: 

Sections 107(3) to (7) and 108 to 110 do not apply in relation to the 
making or amendment of a gap year instrument or secondary 
determination. 

4.64 This is explained in the Explanation Memorandum to the ELAR Bill as follows: 

In order to implement the precise amendments required to establish 
the transitional regime (and in a timely manner), the provisions of the 
EI Act which apply to Code amendments cannot apply to the gap year 
instrument and any secondary determinations. This exclusion is 
effected under section 136(6).257 

4.65 The Department elaborated: 

Mr Vines: … I think it is the interim nature of the decision that is 
being made in this instance. From the point of view of the certainty 
for Western Power, having a decision on their prices and revenues 
subject to a period of disallowance would not be something they 
would be terribly attracted to.258 

4.66 Whilst this may explain why authorisation by the Gap Year Instrument of secondary 
determinations dealing with matters referred to in EI Act section 136(3)(b) (‘specified 

matters for the purposes of the ENA Code or AA3 as they apply during the gap 
period’) should not be subject to Parliamentary disallowance, it does not explain why 
authorisation of secondary determinations under section 136(3)(a) (extending the 
operation of AA3) should not. 

                                                      
255  EI Act s 107(2). 
256  The disallowance process requires tabling of the Code or amendments in Parliament, following which the 

either House of Parliament may disallow the Code or amendments rendering them of no effect from the 
date of disallowance. 

257  ELAR Bill, Explanatory Memorandum, Legislative Council, p 19. 
258  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, p 18. 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

80  

4.67 In addition, under proposed subsection 139(2), secondary determinations (and 
instruments that amend or repeal a secondary determination) are not required to be 
gazetted, but may instead be published on the Department’s website. 

4.68 The Explanatory Memorandum to the ELAR Bill explains: 

Consistent with the status of the WA Access Code, section 139(1) 
provides that the transitional instruments made under Part 11 are 
subsidiary legislation for the purposes of the Interpretation Act. 

However, whilst it is intended that the gap year instrument and RCP1 
transition instrument will be published in the Gazette, section 139(2) 
allows for the secondary determinations to simply be published 
(rather than gazetted). This is largely because the secondary 
determinations are supporting instruments, which specify certain 
matters for the purposes of the gap year and RCP1 transition 
instruments, rather than being standalone 'primary' instruments.259  

Committee comment 

4.69 The effect of proposed section 136 is that the Minister may, by instrument, amend the 
ENA Code to authorise him or herself to make secondary determinations modifying 
AA3 and determining other matters for the purposes of the Code or AA3. The only 
limitation on the scope of those secondary determinations is that the modifications 
must be for ‘specified purposes’ and the determinations must be about ‘specified 
matters’ (that is, ‘specified’ in the Code as amended by the Gap Year Instrument). The 
Committee notes the somewhat circular nature of this arrangement. 

4.70 The Department explained the rationale for this structure as follows: 

Mr Vines: The legal architecture chosen through the secondary 
determination exists to give effect to the policy decisions made about 
the form of economic controls to apply to Western Power for that 12-
month period. So, if the complete picture of what the decision for 
Western Power or what the economic regulatory arrangements for 
Western Power should be during that year were known, you would 
have them spelt out directly in the act or the regulations made under 
it.260 

and: 
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Dr Challen: What we wanted was to make sure that we did not just 
roll forward the existing terms and prices of access from the current 
access arrangement for this gap year, because to do so may not 
actually achieve the objectives of regulation, which is to make sure 
that we have terms and prices of access that ultimately benefit users 
of the network. Just as one example there, the finance costs have 
declined significantly with lower interest rates since the last 
regulatory determination was made for Western Power back in 2012. 
What we wanted to make sure is that Western Power did not get sort 
of free run with pricing for a year, but that where Western Power 
actually has lower costs, such as lower finance costs, those are 
actually taken into account in the prices for network services that 
apply in that year.261 

Committee comment 

4.71 Notwithstanding the explanations given by the Department, the Committee concludes 
that proposed section 136(1) contains a delegation of the Parliament’s law-making 
power, the exercise of which ought to be subject to oversight by the Parliament. As 
noted above, the usual Parliamentary tabling and disallowance procedures do not 
apply to the Gap Year Instrument by virtue of proposed subsection 136(6), even 
though it would set out modifications to the Code.  

4.72 If EI Act section 107 applied to the Gap Year Instrument, any amendments to the 
ENA Code made under it would commence operation and remain in effect unless 
disallowed under section 107(5). That way, the extension of AA3 and the 
determination of pricing and other Gap Year arrangements could be effected in a 
timely manner, whilst at the same time retaining Parliamentary oversight of the Code 
and amendments to it, as envisaged by EI Act section 107. 

4.73 Deletion of the reference to EI Act sections 107(3) to (7) in proposed section 136(6) 
will have the effect of making the Gap Year Instrument subject to the EI Act 
disallowance procedure referred to in paragraph 4.62. 

 

Finding 17:  The Committee finds that proposed section 136(1) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to allow Ministerial instruments to amend the Electricity Networks 
Access Code 2004, will erode the Parliament’s sovereignty and law-making powers.  
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Recommendation 18:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 19, line 11 – To delete ‘107(3) to (7) and’ 

 

Clause 18—Proposed section 138 of the Electricity Industry Act 2004 

4.74 The background to proposed section 138 of the EI Act is explained in the Explanatory 
Memorandum to the Bill as follows: 

RCP1 Transition – during the period from Royal Assent to I July 
2019, Western Power, the ERA and the Minister will be required to 
perform a number of functions to assist the AER to undertake the first 
regulatory determination under the National Electricity (WA) Law in 
respect of Western Power (including an adjustment (if any) to that 
determination after I July 2018, to reflect certain costs which may be 
incurred by Western Power during the gap year). These functions 
largely relate to the collection and assessment of information and 
data from Western Power, to provide certain information to the AER 
in order to establish the Western Power regulatory asset base under 
the National Electricity Rules.262 

4.75 Proposed section 138(1) of the EI Act would authorise the Minister (in accordance 
with Part 11, Division 1, Subdivision 1 of the EI Act and the regulations) to make an 
instrument (the RCP1 transition instrument) that: 

a) Imposes obligations on any or all of the Minister, the ERA and Western 
Power for transitional purposes relating to either or both of the following: 

 Part 8 ceasing to apply to the SWIS immediately before 1 July 2018 

 Any provision of the WA national electricity legislation263 beginning 
to have effect as a law of the State 

b) sets out matters ancillary or incidental to the imposition of those obligations. 

4.76 The Committee notes that the RCP1 transition instrument made under proposed 
subsection 138(1) would not amend any part of the WA national energy legislation but 
would instead impose obligations directly on the Minister, the ERA and/or Western 
Power. 
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4.77 The Department explained: 

The purpose of the RCP1 transition instrument is to allow for the 
Economic Regulation Authority to make certain final decisions and 
determinations about Western Power’s state of affairs and then to 
provide that information to the Australian Energy Regulator, who can 
then use it for its own purposes in making decisions on Western 
Power in the new world order. I guess the subject matter that we 
would intend that that instrument will deal with are in the nature of 
requirements to provide information and sharing, so that it is a 
function of the ERA to be able to provide that information to the 
Australian Energy Regulator and for it to be able to get the 
cooperation of Western Power to be able to get hold of that 
information for that purpose; otherwise, there would be complications 
with confidentiality requirements and the ERA doing things that it has 
no specific authorisation to do.264 

4.78 Under proposed section 139(1) of the EI Act, the RCP1 transition instrument (as a 
‘transitional instrument’ as defined in proposed section 135) would be subsidiary 
legislation for the purposes of the Interpretation Act. It would therefore be required to 
be gazetted but, not being ‘regulations’ for the purposes of section 42(2) of the 
Interpretation Act, would not be disallowable. 

4.79 The Department and PCO further advised: 

Mr Vines: … I think that the decision not to include tabling or 
disallowance provisions for that instrument were no more than a 
reflection of the subject matter of that instrument not being something 
that is of a kind that would in the usual course attract the scrutiny of 
Parliament in that way.  

Mr Jacobs: If I may add to that, the access arrangement that applies 
to Western Power is an instrument that applies to a particular person. 
So I think on that basis alone it probably would not be legislation—
have legislative effect. The modifications to that access arrangement 
again are modifications that deal with the rules for a particular 
person. The RCP1 transition instrument is also intended to deal with 
the regulation of Western Power—that is, again, a particular person. 
So I am not certain that any of these instruments would fall into the 
category of subsidiary legislation.265 
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4.80 The Committee notes that the RCP1 instrument can impose obligations on more than 
one person and takes the view that this characteristic alone is insufficient to determine 
whether the instrument has legislative effect. 

4.81 However, given the apparently administrative nature of the RCP1 transition 
instrument, and the fact that proposed section 138 does not authorise the amendment 
of a legislative instrument, the Committee concludes that proposed section 138 of the 
EI Act does not impact upon the sovereignty and law-making powers of the 
Parliament. 

4.82 The Committee concludes that proposed section 138 of the EI Act in clause 18 of the 
ELAR Bill does not impact upon the sovereignty and law-making powers of the WA 
Parliament. 

Clause 18—Proposed section 140 of the Electricity Industry Act 2004 

4.83 Proposed section 140(1) of the EI Act empowers the making of regulations in relation 
to ‘transitional instruments’, that is, the Gap Year Instrument, secondary 
determinations and the RCP1 transition instrument.266 

4.84 Specifically, proposed section 140(2) provides that the regulations may, amongst other 
things: 

 provide for the making, amendment and repeal of a transitional instrument 

 provide for matters that must, or must not, be included in a transitional 
instrument 

 prohibit the Minister from amending or repealing a transitional instrument 
otherwise than in accordance with the regulations. 

4.85 The Explanatory Memorandum to the Bill advises: 

It is proposed that regulations will be made under Part 11, which set 
out the parameters to apply to the making of the gap year instrument 
(and any secondary determinations) and the RCP1 instrument. 

4.86 The Department advised that: 

from a practical point of view, [the powers in proposed section 
140(2)] reflect the tight time frame within which this bill has 

developed. The drafting instructions for the bill were settled in around 
about September–October 2015. The drafting process for the bills 
commenced in December 2015 and was completed in, I think, May–

                                                      
266  EI Act proposed s 135. 
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June this year. In the meantime, work continued to be able to identify 
and address the detail of the sorts of matters that are going to be 
addressed in regulations, but those details were not known in October 
last year when the drafting instructions were finalised and approved 
by cabinet. 

They are consistent with the scheme of energy regulation in Western 
Australia more generally, which already operates at a high level of 
delegated legislative authority. The type of subject matter that these 
regulations will deal with and the subject matter that the transitional 
instruments will deal with is consistent with the subject matter that 
our delegated energy legislative or energy instruments already 
address, being of that technical, financial and economic regulatory 
nature.267 

Committee comment 

4.87 On the issue of timing, the Committee notes that the regulations setting the parameters 
for transitional instruments under Part 11 may, in some cases, postdate the making of 
those transitional instruments. This situation would not arise if those parameters had 
been set out in the ELAR Bill itself rather than the proposed regulations.  

4.88 As noted in paragraph 4.86, the Department accepted that proposed section 140 
reflects the tight timeframe in which the ELAR Bill has developed. The Committee 
notes that the tight timeframe appears to have influenced a number of provisions in 
both the ELAR Bill and the NE Bill, where a significant amount of detail has been left 
to be provided in regulations, Ministerial instruments and other subsidiary 
instruments.  

4.89 Whilst the Committee does not view this to be satisfactory, the Committee concludes 
that: 

 the regulation-making power in proposed section 140 of the EI Act does not 
impact upon the sovereignty and law-making powers of the Parliament 

and 

 the impact upon the sovereignty and law-making powers of the Parliament is 
instead related to the transitional instruments themselves, as discussed in 
paragraph 4.71.  

                                                      
267  Rex Vines, Assistant State Solicitor, State Solicitor’s Office and seconded to the Public Utilities Office, 

Department of Finance, Transcript of Evidence, 1 August 2016, pp 20–1. 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

86  

4.90 The Committee concludes that proposed section 140 of the EI Act in clause 18 of the 
ELAR Bill does not impact upon the sovereignty and law-making powers of the WA 
Parliament. 

Clause 18—proposed section 145(2) of the Electricity Industry Act 2004 

4.91 Proposed section 145(2) of the EI Act forms part of the proposed Part 11, Division 1, 
Subdivision 2, headed ‘Transitional provisions for the proposed part 3A’. 

4.92 As discussed in paragraphs 4.6 to 4.8, proposed Part 3A would provide for: 

 the establishment of a direct contractual relationship between retail customers 
and a Part 3A distributor 

 a regulated relationship between a Part 3A distributor and a retailer with 
customers connected to a Part 3A distribution system.  

4.93 The Explanatory Memorandum to the ELAR Bill explains: 

The transitional provisions provide for standard contracts to be 
deemed into existence between the distributor and existing retail 
customers on I July 2018. 

The new contracts between Part 3A distributors and retail customers 
will provide for network supply services. These services are currently 
provided from distributors to retailers under existing contracts. 

The transitional provisions provide that existing distributor-retailer 
contracts no longer provide for network supply services on and after 
1 July 2018, as these services will be directly provided by a Part 3A 
distributor to the customer. Consequential amendments to contracts 
between retailers and their customers may also be required to reflect 
the new contracting framework.268 

4.94 Proposed section 145 provides: 

Transitional regulations 

(1) The regulations may provide for and in relation to transitional 
matters (including matters of an application or savings nature) 
relating to the enactment of Part 3A or this Subdivision. 

(2) Without limiting subsection (1), the regulations may modify, or 
provide for the Minister by instrument to modify, retail 

                                                      
268  ELAR Bill, Explanatory Memorandum, Legislative Council, p 22. 
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contracts and contracts affected by section 143 so as to reflect 
the effect of, or give effect to the purposes of, Part 3A and this 
Subdivision. 

4.95 ‘Contracts affected by section 143’ refers to contracts between a Part 3A distributor 
and a Part 3A retailer which, under proposed section 143(1), would not have effect to 
the extent to which they provide for the provision of network supply service from 
1 July 2018.  

4.96 Proposed section 145(2) therefore authorises regulations providing for the Minister to 
make an ‘instrument’ to modify: 

 retail contracts between retailers and customers 

 contracts between Part 3A distributors and retailers 

in order to give effect to Part 3A. 

4.97 The power in proposed section 145(2) is not limited in time. The power to modify 
existing contracts must, however, necessarily be limited to the time in which those 
contracts remain in force. In terms of their content, Ministerial instruments under 
proposed section 145(2) would be limited to ‘transitional matters’. 

4.98 The Committee notes that proposed section 145(2) authorises a subdelegation of part 
of the legislative power delegated to the Governor by proposed section 145(1). That 
subdelegation potentially involves modifications of existing contractual rights and, in 
the Committee’s view, covers matters of a legislative, rather than merely 
administrative character. 

4.99 Unlike regulations made under proposed section 145(1), instruments made by the 
Minister by authorisation of regulations made under proposed section 145(2) would 
not be disallowable and would not be required to be tabled in Parliament, or indeed 
published in any form. 

4.100 PCO advised: 

This provision is there in case some of the provisions of existing 
contracts do not actually work properly in [the proposed part 3A] 

context. I took the view that Parliament in setting out 3A had actually 
said this is how these relationships are to be set up and this is largely 
the nature of them. The regulations are going to fill in the details, but 
some of the existing contracts, to the extent that they remain, might 
not in terms of their text actually work properly. Some of the contracts 
cover more than just the supply of electricity and so some of the 
contracts that we modify actually remain to deal with other matters, 
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and whether textually that actually works or not, I am not sure. So it 
may be that we need to provide for the modification of them. In terms 
of whether the instrument is disallowable, the answer is no.269 

4.101 As an example of the importance of Parliamentary scrutiny of delegated legislation, 
the Committee notes that the Joint Standing Committee on Delegated Legislation is 
tasked, amongst other things, with inquiring whether a disallowable instrument has no 
unintended consequences on any person’s existing rights or interest,270 highlighting 
the importance of Parliamentary scrutiny in circumstances where the rights and 
interests of third parties may be adversely affected. 

4.102 The rationale for proposed section 145(2), as noted above, is to allow the Minister the 
ability to modify existing contracts, to the extent that they remain, so that they make 
sense within the context of proposed Part 3A. In this regard, the Committee notes the 
comment of Perth Energy in its submission dated 22 July 2016, that: 

Because of the rushed timetable, the current package of Bills is not 
the complete reform package. The Committee is unable to assess 
whether ceding sovereignty is desirable or valuable, because it 
cannot see: 

•  the proposed accompanying changes to the National Electricity 
Rules and regulations which will embody most of the 
substantive provisions which impact on market participants' 
rights and revenue; 

•  the National Electricity (Transitional and Consequential 
Provisions) Bill 2017 which the government has foreshadowed; 

•  the potential impact on WA's electricity market and economy as 
a whole. 

The project implementation team has acknowledged that much of the 
all-important detail is still being worked out, including on critical 
aspects such as how constrained access will actually work in WA's 
unique wholesale electricity market. 

This committee is thus being asked to confirm whether WA should 
cede sovereignty in order to implement a regime, when the 

                                                      
269  Roger Jacobs, Senior Assistant Parliamentary Counsel, Parliamentary Counsel’s Office, Transcript of 

Evidence, 1 August 2016, p 21. 
270  Standing Orders of the Legislative Council, Schedule 1, paragraph 10.6(b). 
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government itself does not yet know how that regime will look like, 
much less how or if it will work.271 

Committee comment 

4.103 The Committee concludes that proposed section 145(2) erodes the sovereignty and 
law-making power of the Parliament in that it empowers the making of regulations 
which would authorise the making of Ministerial instruments which would, in the 
Committee’s view, be legislative instruments. These instruments would be made 
under delegated authority in circumstances that do not provide for scrutiny of those 
instruments by the Parliament. 

 

Finding 18:  The Committee finds that proposed section 145(2) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to subdelegate legislative powers to the Minister, will erode the 
Western Australian Parliament’s sovereignty and law-making powers. 

 

Recommendation 19:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended in the following manner: 

Page 25, lines 2–3 – To delete 

‘, or provide for the Minister by instrument to modify,’ 

 

Clause 18—Proposed section 146 of the Electricity Industry Act 2004 

4.104 Proposed subsection 146(2) of the EI Act provides:  

The Minister may, by instrument, amend any of the following: 

(a) a code issued under section 39;272  

(b) the Small Use Customer Code;273 

(c) the Electricity Networks Access Code.274  

                                                      
271  Submission 4 from Perth Energy, p 4. 
272  These may be made by the ERA and include the Network Quality and Reliability of Supply Code 2005. 
273  Made by the ERA under EI Act s 79. 
274  Made by the Minister under EI Act s 104. 
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4.105 The Explanatory Memorandum to the ELAR Bill notes that the AER’s first regulatory 
determination process in relation to Western Power is due to be completed by 1 July 
2018, however the AER cannot commence that process until the relevant functions are 
conferred on it by the NE Bill. 

Accordingly, it is proposed that the transition to the National 
Electricity Regime occur in two stages. Upon relevant parts of the 
National Electricity (Western Australia) Bill 2016 being proclaimed, 
certain parts of the new regime will come into effect immediately to 
allow the AER to commence the regulatory determination process. 
The remaining parts of the National Electricity Law and National 
Electricity Rules, as modified to apply in Western Australia, will then 
commence on 1 July 2018, together with the AER’s first regulatory 
determination for Western Power. 

As a result, the complete National Electricity (WA) Law (and the WA 
Regulations and WA Rules) will not be in force until 1 July 2018, 
although references to those instruments (in a holistic sense) are 
required under the Bill prior to that date. This regulation provides for 
that effect.275 

4.106 Proposed subsection 146(3) provides that an amendment under subsection (2) must be 
made for purposes relating to the coming into operation of a provision of the Energy 
Legislation Amendment and Repeal Act 2016 Part 2 or the WA national electricity 
legislation; in other words, the adoption of the national scheme including the proposed 
NE(WA)L and the amendments to the EI Act. 

4.107 Proposed subsection 146(4) provides that an instrument under subsection (2) must be 
made before 1 January 2019. 

4.108 All of the codes referred to in proposed subsection 146(2) are required to be gazetted, 
together with any amendments to them.276 The ENA Code is also a disallowable 
instrument under the procedures set out in EI Act section 107. Codes issued under 
section 39 and the Small Use Customer Code are not disallowable instruments. 

4.109 Proposed section 146(6) provides that, if a Ministerial instrument is made under 
proposed section 146(2), the following accountability requirements which would 
normally apply to the amendment of the respective codes will not apply. In relation to: 

 the Network Quality and Reliability of Supply Code, regulations made for the 
purposes of EI Act section 39(5), which require public consultation, will not 
apply. 

                                                      
275  ELAR Bill, Explanatory Memorandum, Legislative Council, p 23. 
276  EI Act ss 39(3) and 80, Interpretation Act s 41(1). 
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 the Small Use Customer Code, section 87 of the EI Act, which requires the 
taking of committee advice and consulting interested persons, will not apply. 

 the ENA Code, EI Act sections 107(3) to (7) and 108 to 110, which set out the 
Parliamentary tabling and disallowance process, and require the opportunity 
for public comment and industry consultation, will not apply. 

Committee comment 

4.110 Proposed section 146(2) is a delegation of the Parliament’s law-making power. In the 
Committee’s view the exercise of this power ought to be subject to oversight and 
scrutiny by the Parliament, and accordingly the accountability requirements set out 
above should, in the Committee’s view, apply to Ministerial instruments made under 
proposed section 146(2). 

4.111 The deletion of proposed section 146(6) would have the effect of restoring the 
accountability requirements which would otherwise apply. 

 

Finding 19:  The Committee finds that proposed section 146(2) of the Electricity 
Industry Act 2004 (in clause 18 of the Energy Legislation Amendment and Repeal Bill 
2016), in proposing to allow amendment of specified codes by Ministerial instrument, 
will erode the Parliament’s sovereignty and law-making powers. 

 

Recommendation 20:  The Committee recommends that clause 18 of the Energy 
Legislation Amendment and Repeal Bill 2016 be amended to delete proposed section 
146(6) of the Electricity Industry Act 2004. 

 

Clause 30—Access to Western Power network 

4.112 Clause 30 of the ELAR Bill proposes to insert a Part 8A into the EI Act. This Part 
will: 

 modify existing access agreements277 between Western Power and electricity 
generators from 1 July 2018, as a result of the change from an unconstrained 
access model to a constrained access model278 

 make other consequential amendments arising from the change to a 
constrained access model. 

                                                      
277  Defined as ‘agreements under which a person has rights to transfer electricity into the Western Power 

network’: EI Act proposed s 120A. 
278  See paragraph 3.7. 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

92  

4.113 Proposed section 120B of the EI Act has been the subject of adverse comment in two 
submissions received by the Committee. If passed, section 120B would provide: 

Access to Western Power network: modification of agreements in 
force before 1 July 2018 

(1) Each access agreement, and each subsidiary agreement, that is 
in force immediately before 1 July 2018 is, on and from 1 July 
2018, modified so as to include the following clause: 

Access to Western Power network on constrained basis 

(1)  The Electricity Networks Corporation is not liable under this 
agreement for any loss arising as a direct or indirect result of the 
customer being unable to transfer electricity into the Western Power 
network due to any limitation in relation to the capacity of the 
network at that time, including any such limitation –  

(a)  caused by other persons connecting to or transferring 
electricity into the network in accordance with the WA 
national electricity legislation, the market rules and their 
respective access agreements, including under normal 
operating conditions or states; or 

(b)  arising under normal operating conditions or states. 

(2) That a limitation in capacity, as described in subclause (1), arises is 
not a breach of or default under this agreement. 

(3) Subclauses (1) and (2) have effect despite the other terms and 
conditions of this agreement, including terms and conditions 
included in this agreement under a written law. 

(4) In subclause (1) - 

customer means the party or parties to this agreement other than 
the Electricity Networks Corporation. 

(5) A term used in this clause has the same meaning as it has in or in a 
portion of the Electricity Industry Act 2004. 

(6) The Interpretation Act 1984 Part II applies to the interpretation of 
terms used in this clause as if it were a written law. 

(2) This section does not prevent an agreement modified by 
subsection (1) from being amended, other than in respect of the 
clause included by subsection (1), or terminated. 
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4.114 The proposed additional clause (1), which would be inserted into all contracts between 
Western Power and electricity generators, would therefore have the result that 
Western Power would not be liable for losses incurred by generators as a result of the 
imposition of the proposed constrained access model. How such losses would arise 
was explained by Perth Energy: 

Not only that but as soon as you move to a constrained network 
access regime, all the banks—all the financiers—are going to bring in 
a huge amount of uncertainty. That is, if your plant cannot be 
dispatched according to what you have paid for—that is, under firm 
access—then what is the value of that plant? It becomes a totally 
different consideration altogether. In the extreme case, you can use 
the worst-case scenario and say what if the network is absolutely not 
able to accommodate a plant at a particular location after five years? 
That plant can become zero in value so the money that the plants have 
paid for is not being used to augment the network.279  

4.115 Alinta Energy and Perth Energy, in their submissions to the Committee, raised 
concerns about the abolition (by the EI Act proposed Part 8A) of existing generators’ 
contractual rights to unconstrained access to the Western Power network. Both 
submissions noted that the ELAR Bill contains no compensation mechanism in light 
of the removal of those existing contractual rights.  

4.116 The Committee has considered whether clause 30 of the ELAR Bill may impact upon 
the sovereignty and law-making powers of the Parliament as required by the 
Committee’s Terms of Reference.280 The Committee concludes that clause 30 has no 
such impact. However, see Chapter 5 below as to the Committee’s recommendations 
regarding policy issues raised by the ELAR Bill. 

                                                      
279  Ky Cao, Managing Director, Perth Energy Pty Ltd, Transcript of Evidence, 15 August 2016, p 5. 
280  Standing Orders of the Legislative Council, Schedule 1, paragraph 6.4. 
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CHAPTER 5 

POLICY ISSUES RAISED BY THE BILLS 

5.1 In the course of the Committee’s inquiry, both Alinta Energy and Perth Energy raised 
concerns about the impact of the proposed introduction of the constrained network 
access model and the proposal in clause 30 of the ELAR Bill to remove the 
contractual liability of Western Power for losses sustained by generation businesses as 
a result of the move to constrained access. 

5.2 Perth Energy submitted that a compensation mechanism for those losses should be 
incorporated into the ELAR Bill.281 Alinta Energy submitted that the Bill should 
incorporate a requirement that compensation arrangements be outlined in subordinate 
legislation.282 

5.3 As noted in paragraph 4.116, the Committee concluded that clause 30 of the ELAR 
Bill does not impact upon the sovereignty and law-making powers of the Parliament 
and as such is not within the Committee’s Terms of Reference. 

5.4 This issue having been brought to the Committee’s attention, the Committee considers 
that the policy issues raised by Perth Energy and Alinta Energy in relation to clause 30 
of the ELAR Bill are potentially significant and should be the subject of further 
inquiry. 

5.5 Accordingly, the Committee is of the view that the Legislative Council should 
consider referring the policy issues which have been raised in relation to clause 30 of 
the ELAR Bill to the Legislation Committee or another appropriate Committee. 

 

Recommendation 21:  The Committee recommends that the Legislative Council refer 
clause 30 of the Energy Legislation Amendment and Repeal Bill 2016 to the Standing 
Committee on Legislation or another Committee and that that Committee have the 
power to inquire into and report on the policy of that clause. 

 
 
___________________ 

Hon Kate Doust MLC 
Chair 

22 September 2016 

                                                      
281  Submission 4 from Perth Energy, 22 July 2016, p 4. 
282  Submission 3 from Alinta Energy, 22 July 2016, p 2.  
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APPENDIX 1 

STAKEHOLDERS INVITED TO PROVIDE A SUBMISSION, 

SUBMISSIONS RECEIVED AND HEARINGS HELD 

Stakeholders invited to provide a submission 

1. Australian Energy Market Operator 

2. Department of Commerce 

3. Public Utilities Office, Department of Finance 

4. Department of State Development 

5. Economic Regulation Authority 

6. Horizon Power 

7. Independent Market Operator 

8. Hon Dr Michael Nahan MLA, Minister for Energy 

9. ATCO Australia 

10. Alinta Energy 

11. Energy Consumers Australia 

12. Australian Energy Market Commission 

13. Australian Energy Regulator 

14. APA Group 

15. Australian Pipelines and Gas Association 

16. A-Star Electricity 

17. Australian Energy Council 

18. Hon Josh Frydenberg MP, Minister for Resources and Energy 
and Northern Australia; Chair, COAG Energy Council 

19. Consumer Utilities Advocacy Centre 
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20. Dampier Bunbury Pipeline 

21. Energy Networks Association 

22. Esperance Power Station Pty Ltd 

23. Gas Users, Energy Users Association of Australia 

24. Energy Users Association of Australia 

25. Energy and Water Ombudsman Western Australia 

26. Wesfarmers Chemicals, Energy & Fertilisers 

27. Perth Energy 

28. Rottnest Island Authority 

29. Synergy 

30. Western Power 

31. Esperance Gas Distribution Company Pty Ltd & Esperance Pipeline Co. Pty Ltd 

 

Submissions received 

1. Western Power 

2. Australian Energy Market Operator 

3. Alinta Energy 

4. Perth Energy 

5. Public Utilities Office, Department of Finance 

6. Chamber of Commerce and Industry Western Australia 

 

Public hearings 

Department of Finance, Public Utilities Office    1 August 2016 

Dr Ray Challen, Deputy Director General 
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Rex Vines, Assistant State Solicitor, State Solicitor’s Office 

Roger Jacobs, Senior Assistant Parliamentary Counsel,  

Parliamentary Counsel’s Office WA 

Western Power        22 August 2016  

Matthew Cronin, Head of Regulation 

Sean McGoldrick, Executive Manager, Asset Management 

 

Private hearings 

Perth Energy Pty Ltd       15 August 2016 

Ky Cao, Managing Director 
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APPENDIX 2 

WESTERN POWER NETWORK 
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APPENDIX 3 

TIMELINE AND SUMMARY OF ACTIVITIES FOR TRANSITION OF 

REGULATORY FUNCTIONS FOR WESTERN POWER NETWORK 
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APPENDIX 4 

METHODS IN THE BILLS FOR AMENDING OR MODIFYING THE APPLIED LAWS 
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APPENDIX 5 

SUMMARY OF HOW OTHER JURISDICTIONS MAY MODIFY THE APPLIED NATIONAL ENERGY LAWS 

 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

110  

 



HUNDRED AND THIRD REPORT APPENDIX 5: Summary of how other jurisdictions may modify the applied national energy laws 

 111 

 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

112  

 



HUNDRED AND THIRD REPORT APPENDIX 5: Summary of how other jurisdictions may modify the applied national energy laws 

 113 

 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

114  

 



HUNDRED AND THIRD REPORT APPENDIX 5: Summary of how other jurisdictions may modify the applied national energy laws 

 115 

 



Uniform Legislation and Statutes Review Committee HUNDRED AND THIRD REPORT 

116  

 


