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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Spent Convictions (Act Amendment) Regulations (No. 3) 1998

1 Executive Summary

1.1 Section 16 of the Spent Convictions Act 1988 (‘Act’) clearly permits exceptions to Part
3 of the Act to be made by means of regulations. The Spent Convictions (Act
Amendment) Regulations (No. 3) 1998 (‘Amendment Regulations’) are within power
(see Part 3 below). 

1.2 The Committee recognises a case for the Anti-Corruption Commission to have access
to spent convictions information for the purpose of appointing suitable persons to
positions within the Commission.

1.3 The Committee continues to have serious reservations about section 16 of  the Act
which allows for exceptions from the spent convictions scheme to be prescribed by
regulation. 

1.4 It is the Committee’s view that any exceptions under the Act should be effected by way
of amendment to the Act itself (see paragraph 4.1 below).

1.5 The Committee recommends that when the Act is reviewed next year, the legislation
should be amended to incorporate:

& a requirement that any exceptions to the spent convictions scheme must be
created by amending the Act;

& express limitations on the use of spent convictions information collected by
agencies that are granted exceptions under the Act; and 

& a prohibition on the distribution of spent convictions information to other
agencies. 
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Section 18 of the Act provides:1

‘(1)It is unlawful for an employer to discriminate against a person on the ground of a
spent conviction of the person -

(a)  in the arrangements made for the purpose of determining who should be offered
employment;

(b)  in determining who should be offered employment; or

(c)  in the terms or conditions on which employment is offered.

(2) It is unlawful for an employer to discriminate against an employee on the ground of
a spent conviction of the employee -

(a)  in the terms or conditions of employment that the employer affords the employee;

(b)  by denying the employee access, or limiting the employee's access, to opportunities
for promotion, transfer or training, or to any other benefits associated with employment;

(c)  by dismissing the employee; or

(d)  by subjecting the employee to any other detriment.’

Section 26 of the Act which provides:2

‘(1)Where a written law of this State permits or allows a person to consider, take into
account, or determine the good character, fitness, propriety or other like attribute of a
person for the purposes of that written law, the person shall not in doing so have regard
to a spent conviction or the charge to which the conviction relates.
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2 Introduction

2.1 In the exercise of its scrutiny function the Committee reviewed the Spent Convictions
(Act Amendment) Regulations (No. 3) 1998 (‘Amendment Regulations’) made under the
Spent Convictions Act 1988 (‘Act’). A copy of the Amendment Regulations are attached
and marked “Annexure A”. Under the Committee’s Joint Rules if the Committee is of
the opinion that a matter relating to any regulation should be brought to the notice of the
House, it may report that opinion and matter to the House.  It is also the function of the
Committee to consider and report on any regulation that appears not to be within power.

2.2 The broad object of the Amendment Regulations is to grant the Anti-Corruption
Commission (‘Commission’) an exception from the operation of section 18 and
Division 4 of Part 3 of the Act.  Section 18 of the act prohibits discrimination against
applicants and employees on the grounds of a spent conviction . Division 4 of Part 3 of1

the Act provides that it is unlawful to:

& make an assessment of a person by having regard to any spent convictions
which the person may have ; 2
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(2) Failure to comply with subsection (1) is not an offence, but this subsection does not
affect any other remedy that may be invoked in respect of the failure.’

Section 27 of the Act which provides:3

‘(1)Questions about a convicted person put to that person or any other person shall not
be taken to relate to a spent conviction or the charge to which the conviction relates.

(2) A rule of common law or equity, or a provision of an agreement or arrangement, that
requires the disclosure or acknowledgement of matters relating to a convicted person
does not require the disclosure or acknowledgement of a spent conviction or the charge
to which the conviction relates.’

Section 28 of the Act which provides:4

‘(1)A person shall not, without lawful reason, obtain information about a spent
conviction, or the charge to which the conviction relates, from an official criminal
record.
Penalty:$1 000.

(2)In subsection (1) "official criminal record" means a record containing information
about the results of criminal proceedings kept for the purposes of its functions by any
police force, court, government department, local or other public authority in Western
Australia.’

Western Australian Joint Standing Committee on Delegated Legislation, Report on the Spent5

Convictions (Act Amendment) Regulations 1998, 34th Report, tabled on 25 June 1998 (‘34th
Report’).
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& ask a person about their spent convictions ; or 3

& access criminal records which contain spent convictions . 4

2.3 Therefore the Amendment Regulations will permit the Commission to: 

& discriminate against applicants and employees on the ground of a spent
conviction;

& assess a person having regard to spent convictions;

& ask a person about any spent convictions; and

& access criminal records which contain spent convictions. 

2.4 On 25 June 1998 the Committee tabled its 34th Report  which reviewed the addition of5

the Offender Management Division of the Ministry of Justice to Schedule 3 of the Act,
providing an exception from the operation of Division 4 of Part 3 of the Act. Although
this report accepted that the Offender Management Division of the Ministry of Justice
did need to have access to spent convictions information and acknowledged that the
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34th Report, paragraph 5.1, page 7.6

34th report, paragraphs 1.2, 5.1 and 7.1.7
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relevant regulations were validly made pursuant to section 16 of the Spent Convictions
Act 1988, the Committee expressed concern at the manner in which further exceptions
to the Spent Convictions Act 1988 are made by way of regulation . This most recent6

amendment again highlighted the Committee’s concern regarding the procedure used
to grant exceptions to certain provisions of the Act. The Committee also had concerns
regarding the nature of these Amendment Regulations and resolved to hold an inquiry
with officers from the Ministry of Justice and the Commission.

2.5 On 26 November 1998 the Committee heard evidence from Mr Allan Thompson,
Director Legislation, Ministry of Justice and Mr Graeme Charlwood, Director of Anti-
Corruption Commission Investigation. During the course of the hearing, evidence was
given as to the reason why the Amendment Regulations granting an exception to the
limitations of the Act was required by the Commission.

2.6 The Amendment Regulations were published in the Government Gazette on 9 October
1998 and tabled in the Parliament on 20 October 1998. The Committee notes that one
of its members, the Hon Jim Scott MLC, has moved a disallowance motion for
Schedule 3 item 11 (f) of the Amendment Regulations, listed on the Notice Paper under
Orders of the Day.

3 Legislative Background to the Amendment Regulations

3.1 The Amendment Regulations amend Schedule 3, which sets out the exceptions to the
requirements of Part 3 of the Act, by adding a number of persons to the list of persons
excepted from the provisions of Part 3 of the Act. In its 34th Report, the Committee
accepted that using regulations to amend Schedule 3 of the Act was within power . The7

Amendment Regulations was made pursuant to section 16 of the Spent Convictions Act
1988 which provides as follows:

‘(1)Regulations may be made under section 33 -

(a)  amending this Act by inserting a Schedule or Schedules making provision
for exceptions to this Part; or

(b)  amending any such Schedule.

(2) An exception created under the power in subsection (1) may be expressed-

(a)  by reference to -

(i)  an employer, principal, organization, authority, agency or other
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person who would otherwise be bound by this Part, or any class
thereof;

(ii) an employee, contract worker, or other person who would
otherwise have the benefit of this Part, or any class thereof;

(iii) a type of employment or legal relationship to which this Part
relates, or any class thereof;

(b)  to apply to -

(i)  the whole, or any specified provision, of this Part; or

(ii) all spent convictions or spent convictions for specified offences
or classes of offences,

or in terms that are a combination of any 2 or more of the foregoing.’

Section 33(1) of the Act provides:

‘The Governor may make regulations prescribing all matters that are required
or permitted by this Act to be prescribed, or are necessary or convenient to be
prescribed for giving effect to the purposes of this Act.’

 
3.2 The legislation clearly permits amendments to be made to Schedule 3 of the Act by

means of regulations. The Committee maintains its concern at the manner in which
exceptions to the restrictions imposed by the Act can be effected. 

4 The Committee’s Concerns

4.1 The Committee reiterates the comments it made in the 34th Report:

‘While the Committee accepts that the Amendment Regulations are
within power, the Committee questions the effectiveness of the
preservation of the original intent of Parliament in enacting the Spent
Convictions Act 1988 when the Act allows for exclusion from the scheme
to be prescribed by regulation.  It is the opinion of the Committee that,
because the granting of exclusions from the Act goes to the very core of
the intent in enacting the Spent Convictions Act 1988, such exclusions are
more appropriately included within the Act itself, and only subject to
amendment by amendment to the Act.

The Committee currently has before it a regulation providing yet another
exception to the Spent Convictions Act 1988.   The Committee expresses
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34th Report, paragraph 5.1, page 7.8

See for example, section 19(3) of the Northern Territory’s Criminal Records (Spent Convictions)9

Act 1992 and section 25(3) of the New South Wales’ Criminal Records Act 1991.
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concern that the ability to add to the categories of exception by way of
regulation erodes the purpose for which the Spent Convictions Act 1988
was enacted.  If additional categories of exception are to be added, the
Committee would prefer to see this done by way of amendment to the Act
itself so that the merits of the amendment can be debated in Parliament.’8

4.2 Although the Committee is aware that other jurisdictions in Australia have the ability
to exclude specified convictions, persons, classes of persons and circumstances from
provisions of their spent convictions legislation by way of regulations , the Committee9

is of the view that the Act should be amended to prevent the granting of any further
exceptions other than by way of amendment to the Act.

4.3 As well as having general concerns regarding the procedure utilised to grant further
exceptions to the Act, the Committee considered a number of specific issues relating to
the Amendment Regulations as they apply to the Commission, namely:

(1) the wide range of persons who are excepted from the application of
the Act;

(2) related to this, who is actually subject to review;

(3) the retention of spent convictions information after it has been
collected;

(4) the potential for the Commission to use the information it obtained
for other purposes; and

(5) whether the Commission intended to share the information with other
agencies.

4.4 The Committee was concerned at the wide range of people covered by the Amendment
Regulations including:

& members and persons being considered for appointment as members of the
Commission;

& officers, employees and persons being considered for appointment as officers
and employees of the Commission;

& public servants seconded, or considered for secondment, to the Commission;
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See item 11 (a) - (f) of the Amendment Regulations.10

Transcript of Evidence dated 26 November 1998, page 4.11
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& special investigators or persons being considered for appointment as special
investigators of the Commission;

& contract staff or persons being considered for appointment as contract staff of
the Commission; and

& service providers or persons being considered for engagement as service
providers.10

4.5 The Committee’s concerns were expressed to Mr Thompson and Mr Charlwood when
they attended before the Committee to give evidence. In response, they stated:

‘Mr CHARLWOOD:  If I have inferred that that is all we will use it for [ie
screening special investigators], I apologise.  The example I gave was for an
investigator but it is important that the commission look at all its staff,
particularly those it employs as permanent staff or contract staff, including
service providers, because of the sort of information to which those people are
likely to have access.  Engaging an accountant to look at an individual's assets
relating to allegations that he has received corrupt payments involves that
person having access to a range of confidential information.  It is appropriate
that these people be vetted properly.  Support staff within the Anti-Corruption
Commission equally have access to a range of confidential information.  It
cannot be any other way; these people prepare transcripts, type reports and file
papers.  Although there are levels of document security within the commission,
those people have access to that type of information.  These people's
backgrounds need to be properly vetted.’11

‘Mr THOMPSON:  Perhaps I could read into the transcript a paragraph of a
report, which is dated 5 May 1998, that I put to the Attorney General.  I will
read this because of Mr Griffiths’ question which relates to the broadness of
the exception that is being granted.  Under the heading "Discussion with
Crown Solicitors Office" it states -

The granting of such an exception would, on advice from the
Crown Solicitor's Office, be consistent with section 16 of the
Spent Convictions Act 1988 notwithstanding that a similarly broad
exception has not been effected to date.

The reference to a "similarly broad exception" is that schedule 3 to the Act is
mostly couched in terms of a person being considered for an appointment; for
example, as a constable or a police aid or a person being considered for a grant
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Transcript of Evidence, page 6.12

Transcript of Evidence, page 3.13

Transcript of Evidence, page 11.14

Transcript of Evidence, page 11.15

8G:\DL\DLRP\DL038.RP

of a firearms licence.  It is prospectively couched in terms of future employees.
The current exception is broader than that because it is couched in terms of a
person appointed or being considered for appointment.  To that extent it is a
broader exception than that which the committee would have previously seen.
In my discussion with Mr Charlwood yesterday, the general tenor, or my
understanding of the reasons for that, is that the same rules are being applied from
top to bottom within the organisation, and the rules for those people currently
within the organisation will be the same as those for people entering the
organisation.’12

The Committee requested, and was provided with, a copy of the report dated 5 May 1998
referred to by Mr Thompson. A copy of the report is attached and marked ‘Annexure B’.

4.6 The second area of concern to the Committee was who, out of the wide range of persons
potentially covered by the Amendment Regulations (see paragraph 4.4 above), would
actually be subject to review. In particular, would everyone who applied for a position
at the Commission be checked for spent convictions? In response Mr Charlwood stated:

‘We only conduct these checks on candidates who have been through the
selection process and rated by the selection panel as suitable for appointment.
For example, in our last round of advertising for investigators we had more than
40 applicants, only 10 were interviewed and only six were considered suitable.
The probity checks were done only on that final six.’13

4.7 Later one of the members of the Committee, the Hon. Jim Scott, asked ‘Is there any
chance that anyone could access any information [on someone] who was not seriously
looking for a position in the department or had been seriously considered for a position
within the ACC?’  Mr Charlwood replied:14

‘Only those people who go through the selection process, reach the end and are
considered by a selection panel, which then makes a recommendation to the
commission that these people are suitable for appointment, are exposed to these
checks and are asked to provide that authority to engage in those checks.’  15

4.8 The Committee also heard evidence regarding an Australian Security Vetting Service
form (‘ASVS’) which applicants who had reached the final stage of the selection process
were required to sign. A copy of a blank ASVS is attached to this report and marked
‘Annexure C’. Mr Charlwood explained:
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Transcript of Evidence, page 5.16

Transcript of Evidence, pages 5 - 6.17
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‘The commission takes a policy view that only those people who have gone
through the process of selection and are being considered for appointment will be
subjected to those checks; that is, those people will be offered positions subject
to satisfactory probity, referee and background checks being conducted.

All of these people sign a release authorising those checks to be conducted.  They
are not done without their knowledge or behind their backs; they are very much
aware of it.  I have not brought a form with me, but I am happy to provide one.
It should explain the nature of the checks that the commission undertakes.  Only
those people who reach the end of the selection process are asked to sign that
form and are put through that process.’16

4.9 Page 4 of the ASVS (see Annexure C) advises that the blank space for the insertion of
an address should not be filled in ‘as its purpose is to enable the (ASVS) to send your
general consent form to different agencies for organisations to obtain information under
the conditions stated in the covering package letter.’ The ASVS at page 12 advises that
under the Western Australian Act, ‘the applicant is under no obligation to disclose the
spent conviction to (ASVS) officers or ACC staff at the present time’, but notes at page
13 that a full exclusion from the Commonwealth’s spent convictions scheme has been
granted ‘to the security clearance process ... for applicants or occupations to which a
SECRET or TOP SECRET level of assessment has been designated or those that are
required for a law enforcement agency’.

4.10 During the inquiry, members of the Committee asked a number of questions regarding
the ASVS:

‘Hon N.D. GRIFFITHS:  Does that form entitle you to access their spent
conviction records?

Mr CHARLWOOD:  No, it does not.  We cannot circumvent the current
legislation in that regard.  Checks of the prospective employee or service provider
are not done in any covert way; their authority is given for these checks to be
done.  The form explains that the checks will be quite extensive.

The CHAIRMAN:  Does the form give any indication that spent convictions will
also be looked at?

Mr CHARLWOOD:  No, it cannot.  At this time we are not empowered under the
Act to do that, but we will in the future.’17

‘Hon J.A. SCOTT:  Your procedures clearly state that only those people who
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Transcript of Evidence, page 11.18

The relevant section in the Crimes Act is section 85ZZJ, which provides:19

‘Further exclusions - law enforcement agencies

(1) Division 3 does not apply in relation to:

   (a)  the disclosure of information by a law enforcement agency, or an
employee or member of a law enforcement agency, to another law enforcement
agency, or an employee or member of another law enforcement agency, where
the disclosure is made in the discharge of the duties of the first-mentioned
agency, employee or member;

   (b)  filing or recording information that comes into the possession of a law
enforcement agency, or an employee or member of a law enforcement agency,
where the filing or recording is done in the discharge of the duties of the
agency, employee or member; or

   (c)  the use by a law enforcement agency of information relating to the
investigation or prevention of crime, where the investigation or prevention of
crime is a function of the agency.

(2) In this section:

"employee" , in relation to a law enforcement agency, includes a person engaged as a
consultant to, or to perform services for, the agency or a member of the agency.’

Transcript of Evidence, pages 1 - 2.20

Transcript of Evidence, page 2.21

Transcript of Evidence, page 2.22
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have signed that document will be examined for spent convictions.

Mr CHARLWOOD:  Yes.  One reason for that is that people must be aware of
the sort of processes to which they will be exposed.  Another reason is that some
agencies require that sort of release before they will provide the information we
are seeking.  There is a dual purpose.’18

4.11 During the inquiry, the Committee was advised by Mr Charlwood that the Commission
already has access to Commonwealth spent convictions under the Crimes Act 1914 (Cth)19

(‘Crimes Act’) by virtue of the fact the Commission is defined as a ‘law enforcement
agency’.  The Committee was also informed that the Commission could also access spent20

conviction information in other States.  When asked by the Chairman whether there was21

any other States’ spent convictions that the Commission does not have access to, Mr
Charlwood replied, ‘Not so far as our research has indicated.’   After22
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Transcript of Evidence, page 2.23

Transcript of Evidence, page 3.24

Transcript of Evidence, page 3.25

11G:\DL\DLRP\DL038.RP

referring to the Commission’s ability to obtain Commonwealth or Territory spent
convictions, Mr Charlwood said:

‘The commission took the view that its inability to access spent convictions in
Western Australia, where the majority of its staff, service providers and
contractors et cetera are engaged, presented a significant potential for it to engage
staff who might be unsuitable to undertake work with the commission because
of relevant spent convictions.  As a consequence, the commission wrote to the
Premier seeking to have the commission included in schedule 3 of the Spent
Convictions Act to allow it to access those relevant spent convictions.’   23

4.12 The Committee’s third major area of concern relates to the retention of spent convictions
information once it had been collated. During the inquiry, Mr Charlwood was asked what
happens to the information relating to unsuccessful applicants and responded, ‘That
information is held on file with restricted access.’  Shortly after, Mr Thompson accepted24

the proposition by one of the members that if the Commission is granted exception under
the Act, State information will also be contained in these personnel files.  The following25

exchange is indicative of the Committee’s concerns:

‘Mr MacLEAN:  I have some concerns about your holding records for people you
do not employ.  I can understand your holding records of people whom you
employ or are considering employing at some stage in the future after they have
applied.  I can understand your holding records for people in the Public Service
whom you employ or use from time to time.  However, I do not see how you can
justify holding the records of a person who is being short-listed, investigated and
ruled out for employment as an investigator, especially if those records contained
a spent conviction.

Mr CHARLWOOD:  The commission would not have an issue with not holding
those records after any period for review after their unsuccessful application had
expired.  Obviously the commission complies with public sector standards on
selection, recruitment and appointment of staff.  Reviews are available for people
who have been unsuccessful.  If someone were unsuccessful because of a spent
conviction and was unsuitable, we would retain that information at least until the
review period had expired.  I do not have an issue with that and I will take it to
the commission.  I suspect that it would hold the same view, that once that
information was no longer required to provide a reviewer with any information,
it could be destroyed.  If that person applied again, it would simply be a matter
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Transcript of Evidence, pages 6 - 7.26
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of going through those checks again with the applicant if they reached that final
stage.’26

4.13 The Committee recognises a case for the Commission to have access to Western
Australian spent convictions but questions the necessity to maintain the information on
the files of unsuccessful applicants beyond the usual public sector review period. On this
basis, the Committee recommends that any future review of the Act should incorporate
express limitations on the use of spent convictions information collected by agencies that
are granted exceptions to Part 3 of the Act. This should include a limitation requiring
excepted agencies like the Commission to destroy information regarding spent
convictions once the purpose for which it was obtained has been completed.

4.14 The fourth area of concern to the Committee was the potential for the Commission to use
the information it obtained for purposes beyond assessing persons for positions within
the Commission. The Committee posed a number of questions in this regard:

‘The CHAIRMAN:  What use can the ACC make of the spent convictions
information?  Is it able to use that information in any other form, even as part of
its investigative work, having obtained it as an assessment of a person's suitability
for employment?

Mr CHARLWOOD:  The simple answer is no.  The way the regulation is
couched restricts the use of the information to those people being considered for
appointment to those roles.  We do not use it for any other purpose.

The CHAIRMAN:  It does not.  Could it?

Mr CHARLWOOD:  If someone wanted to misuse the information, it is possible
although the restricted access to the information restrict that possibility.  The
commission and all its staff are very aware of the need to comply with the
legislation under which it operates, both its Act and any other legislation it
operates under.  The commission takes great pains to ensure compliance with that
legislation.  It would be easy for me to say it could never happen but that may be
an unrealistic answer.  In my view, the controls the commission has in place
internally would prevent it from happening.

The CHAIRMAN:  My interpretation of the Act is that it would be an offence to
use the information gained.  Am I correct in making that judgment?  The Act
contains strong restraints on what the information can be used for.

Mr THOMPSON:  That is my understanding, but not being a lawyer, I would be
pleased to take that question on notice and provide a proper, written response to
the committee.
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Transcript of Evidence, pages 8 - 9.27
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...

The CHAIRMAN:  That would be appreciated.  The committee is concerned that
information gained in relation to an employment application could possibly be
used for some other purpose, even as part of an investigation.  Obviously that is
not the intention of the Act, the committee would be concerned if it was.

Mr THOMPSON:  That is why I want to be sure that I am not misleading the
committee in any way.

Mr CHARLWOOD:  It is not the intention of the Act and equally it is not the
intention of the commission to use that information in that way.

Mr THOMPSON:  When I was trying to work out what the commission was
looking for, I spoke to the CEO of the ACC for a few minutes about whether it
was the intention of the commission to try to obtain spent convictions information
about persons being investigated.  The CEO made it perfectly clear that the
ACC's sole interest relates to current and prospective employees.  It does not
relate to any of the investigative functions of the ACC.’27

On 15 December 1998, the Ministry of Justice provided the Committee with a copy of
a memorandum of  advice dated 14 December 1998 from the Crown Solicitor’s Office.
This memorandum confirmed Mr Charlwood’s assertion that the Act does not permit the
Commission to use the spent convictions information obtained under the exception in
Schedule 3 for any purposes beyond assessing that person for a particular position within
the Commission. A copy of this advice is attached to this report and marked ‘Annexure
D’.

4.15 On this basis, the Committee is satisfied that the Act does not permit the Commission to
use the information it collects under the terms of its exception for any purposes beyond
assessing a person for appointment to a position.

4.16 The fifth area of concern to the Committee relates to whether the Commission intends
to share the information it obtains under the exception with other agencies. When the
Committee’s concerns in this regard were outlined, Mr Charlwood provided the
following response:

‘Mr MacLEAN:  Does this mean there is a potential for the exchange of
information about people's personal lives between Western Australia and other
bodies within the Commonwealth?

Mr CHARLWOOD:  Not in relation to spent conviction information.  Section 12
of the Anti-Corruption Commission Act provides for the commission to exchange
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Transcript of Evidence, page 9.28

For example, see the National Principles for the Fair Handling of Personal Information, drafted29

by the Commonwealth Privacy Commissioner and launched by the Attorney-General on 20
February 1998, available at the Human Rights and Equal Opportunity Commission website at
www.hreoc.gov.au. The Principles reflect the OECD’s Guidelines Governing the Protection of
Privacy and Transborder Flows of Personal Data (1980).

See Mr Thompson’s comments, Transcript of Evidence, page 8.30
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information with other agencies such as those I have described, some of them are
specifically mentioned in the Act.  It is the view of myself and the commissioner
that we are getting this information under the Spent Convictions Act to assess the
suitability of people the commission is considering appointing and for no other
purpose.  We will not be sharing that with information with anybody else.’28

The Committee notes that the Commission does not intend to share the spent convictions
information it obtains pursuant to the exception with any other agencies within the
Commonwealth.

4.17 The Committee is concerned that in the absence of clear guidelines relating to the use of
spent convictions information, agencies with exceptions under Schedule 3 may share
information with other agencies. The Committee recommends that when the Act is
reviewed, a prohibition should be instituted to prevent the provision of spent convictions
information to other agencies.

4.18 In the wider community, privacy issues relating to the use of personal information are
becoming increasingly topical.  It is the Committee’s view that a number of the issues29

raised above in relation to the spent convictions scheme directly impact on important
privacy issues. In particular, the retention, use and distribution of spent convictions
information after it has been collected. Accordingly, the Committee strongly supports the
proposed review of the Act next year  and stresses the importance of considering the30

privacy issues that arise in relation to the use of spent convictions information collected
pursuant to exceptions to Part 3 of the Act (see paragraph 5.3 below). 

5 Recommendations of the Committee

5.1 The Committee notes that the Act clearly permits amendments to be made to Schedule
3 of the Act by means of regulations and that the Amendment Regulations are within
power. The Committee also recognises a case for the Commission to have access to spent
convictions information for the purposes of appointing suitable persons to positions
within the Commission.

5.2 The Committee has serious reservations about the ability to add to the categories of
exception by way of regulation rather than amendment to the Act. In the Committee’s
view this erodes the purpose for which the Spent Convictions Act 1988 was enacted.  Mr
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Thompson indicated during the Committee’s inquiry that next year the Act will be subject
to ‘a broad review which will call for public and other submissions’.  It is the31

Committee’s recommendation that when the Act is reviewed, section 16 be amended to
require that the insertion of any additional categories of exception be done by way of
amendment to the Act itself. This would ensure that the merits of the amendment can be
debated in Parliament.

5.3 Finally, the Committee also recommends that at the time the Act is reviewed, the
legislation should be amended to incorporate:

& express limitations on the use of spent convictions information collected by
agencies that are granted exceptions under the Act; and 

& a prohibition on the distribution of spent convictions information to other
agencies. 

...............................................................
Hon R L Wiese MLA
Chairman
December 16, 1998
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