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It is the function of the Committee to consider and report on any regulation that:

(@) appears not to be within power or not to be in accord with the objects of the Act
pursuant to which it purports to be made;

(b) unduly trespasses on established rights, freedoms or liberties;

(c) contains matter which ought properly to be dealt with by an Act of Parliament; or
(d) unduly makes rights dependent upon administrative, and not judicial, decisions.

If the Committee is of the opinion that any other matter relating to any regulation should be

brought to the notice of the House, it may report that opinion and matter to the House.
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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Spent Convictions (Act Amendment) Regulations (No. 3) 1998

Executive Summary

Section 16 of th8pent Convictions Act 198&\ct’) clearly permits exceptions to Part
3 of the Act to be made by means of regulations. $pent Convictions (Act
Amendment) Regulations (No. 3) 1998mendment Regulations’) are within power
(see Part 3 below).

The Committee recognises a case for the Anti-Corruption Commission to have access
to spent convictions information for the purpose of appointing suitable persons to
positions within the Commission.

The Committee continues to have serious reservations about section 16 of the Act
which allows for exceptions from the spent convictions scheme to be prescribed by
regulation.

It is the Committee’s view that any exceptions under the Act should be effected by way
of amendment to the Act itself (see paragraph 4.1 below).

The Committee recommends that when the Act is reviewed next year, the legislation
should be amended to incorporate:

. a requirement that any exceptions to the spent convictions scheme must be
created by amending the Act;

. express limitations on the use of spent convictions information collected by
agencies that are granted exceptions under the Act; and

. a prohibition on the distribution of spent convictions information to other
agencies.
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2 Introduction

2.1 In the exercise of its scrutiny function the Committee reviewe8plat Convictions
(Act Amendment) Regulations (No. 3) 1988endment Regulations’) made under the
Spent Convictions Act 198&\ct’). A copy of the Amendment Regulations are attached
and marked “Annexure A”. Under the Committee’s Joint Rules if the Committee is of
the opinion that a matter relating to any regulation should be brought to the notice of the
House, it may report that opinion and matter to the House. It is also the function of the
Committee to consider and report on any regulation that appears not to be within power.

2.2 The broad object of the Amendment Regulations is to grant the Anti-Corruption
Commission (‘Commission’) an exception from the operation of section 18 and
Division 4 of Part 3 of the Act. Section 18 of the act prohibits discrimination against
applicants and employees on the grounds of a spent conviction . Division 4 of Part 3 of
the Act provides that it is unlawful to:

. make an assessment of a person by having regard to any spent convictions
which the person may have ;

. Section 18 of the Act provides:

‘(1)It is unlawful for an employer to discriminate against a person on the ground of a
spent conviction of the person -

(a) in the arrangements made for the purpose of determining who should be offered
employment;

(b) in determining who should be offered employment; or
(c) in the terms or conditions on which employment is offered.

(2) It is unlawful for an employer to discriminate against an employee on the ground of
a spent conviction of the employee -

(a) in the terms or conditions of employment that the employer affords the employee;

(b) by denying the employee access, or limiting the emplogeesss, to opportunities
for promotion, transfer or training, or to any other benefits associated with employment;

(c) by dismissing the employee; or

(d) by subjecting the employee to any other detriment.’

2 Section 26 of the Act which provides:

‘(1)Where a written law of this State permits or allows a person to consider, take into
account, or determine the good character, fithess, propriety or other like attribute of a
person for the purposes of that written law, the person shall not in doing so have regard
to a spent conviction or the charge to which the conviction relates.
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Joint Standing Committee on Delegated Legislation Report 38

2.3

2.4

ask a person about their spent convictions ; or
access criminal records which contain spent convictions .
Therefore the Amendment Regulations will permit the Commission to:

discriminate against applicants and employees on the ground of a spent
conviction;

assess a person having regard to spent convictions;

ask a person about any spent convictions; and

access criminal records which contain spent convictions.

On 25 June 1998 the Committee tabled its 34th Report which reviewed itrenaufd

the Offender Management Division of the Ministry of Justice to Schedule 3 of the Act,
providing an exception from the operation of Division 4 of Part 3 of the Act. Although

this report accepted that the Offender Management Division of the Ministry of Justice
did need to have access to spent convictions information and acknowledged that the

G:\DL\DLRP\DLO38.RP

(2) Failure to comply with subsection (1) is not an offence, but this subsection does not
affect any other remedy that may be invoked in respect of the failure.’

Section 27 of the Act which provides:

‘(1)Questions about a convicted person put to that person or any other person shall not
be taken to relate to a spent conviction or the charge to which the conviction relates.

(2) A rule of common law or equity, or a provision of an agreement or arrangement, that
requires the disclosure or acknowledgement of matters relating to a convicted person
does not require the disclosure or acknowledgement of a spent conviction or the charge
to which the conviction relates.’

Section 28 of the Act which provides:

‘(L)A person shall not, without lawful reason, obtain information about a spent
conviction, or the charge to which the conviction relates, from an official criminal
record.

Penalty:$1 000.

(2)In subsection (1) "official criminal record" means a record containing information
about the results of criminal proceedings kept for the purposes of its functions by any
police force, court, government department, local or other public authority in Western
Australia.’

Western Australian Joint Standing Committee on Delegated Legis|&epurt on the Spent
Convictions (Act Amendment) Regulations 1988h Report, tabled on 25 June 1998 (‘34th
Report’).
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2.5

2.6

3.1

relevant regulations were validly made pursuant to section 16 8ipinet Convictions

Act 1988the Committee expressed concern at the manner in which further exceptions
to theSpent Convictions Act 19&@8e made by way of regulatfon . This most recent
amendment again highlighted the Committee’s concern regarding the procedure used
to grant exceptions to certain provisions of the Act. The Committee also had concerns
regarding the nature of these Amendment Regulations and resolved to hold an inquiry
with officers from the Ministry of Justice and the Commission.

On 26 November 1998 the Committee heard evidence from Mr Allan Thompson,
Director Legislation, Ministry of Justice and Mr Graeme Charlwood, Director of Anti-
Corruption Commission Investigation. During the course of the hearing, evidence was
given as to the reason why the Amendment Regulations granting an exception to the
limitations of the Act was required by the Commission.

The Amendment Regulations were published irGheernment Gazetten 9 October

1998 and tabled in the Parliament on 20 October 1998. Timen@tee notes that one

of its members, the Hon Jim Scott MLC, has moved a disallowance motion for
Schedule 3 item 11 (f) of the Amendment Regulations, listed on the Notice Paper under
Orders of the Day.

Legislative Background to the Amendment Regulations
The Amendment Regulations amend Schedule 3, which sets out the exceptions to the
requirements of Part 3 of the Act, by adding a number of persons to the list of persons
excepted from the provisions of Part 3 of the Act. In its 34th Report, the Committee
accepted that using regulations to amend Schedule 3 of the Act was withifi power . The
Amendment Regulations was made pursuant to section 16 $péme Convictions Act
1988which provides as follows:

‘(1)Regulations may be made under section 33 -

(&) amending this Act by inserting a Schedule or Schedules making provision
for exceptions to this Part; or

(b) amending any such Schedule.
(2) An exception created under the power in subsection (1) may be expressed-
(a) by reference to -

(i) an employer, principal, organization, authority, agency or other

6

7

34th Report, paragraph 5.1, page 7.

34th report, paragraphs 1.2, 5.1 and 7.1.
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Section

person who would otherwise be bound by this Part, or any class
thereof;

(i) an employee, contract worker, or other person who would
otherwise have the benefit of this Part, or any class thereof;

(iif) a type of employment or legal relationship to which this Part
relates, or any class thereof;

(b) to apply to -
(i) the whole, or any specified provision, of this Part; or

(i) all spent convictions or spent convictions for specified offences
or classes of offences,

or in terms that are a combination of any 2 or more of the foregoing.’
33(1) of the Act provides:
‘The Governor may make regulations prescribing all matters that are required

or permitted by this Act to be prescribed, or are necessary or convenient to be
prescribed for giving effect to the purposes of this’Act.

3.2 The legislation clearly permits amendments to be made to Schedule 3 of the Act by
means of regulationhe Committee maintains its concern at the manner in which
exceptions to the restrictions imposed by the Act can be effected.

The Committee’s Concerns

4.1 The Committee reiterates the comments it made in the 34th Report:

G:\DL\DLRP\DLO38.RP

‘While the Committee accepts that the Amendment Regulations are
within power, the Committee questions the effectiveness of the
preservation of the original intent of Parliament in enacting theSpent
Convictions Act 1988vhen the Act allows for exclusion from the scheme
to be prescribed by regulation. It is the opinion of the Committee that,
because the granting of exclusions from the Act goes to the very core of
the intent in enacting theSpent Convictions Act 1988uch exclusions are
more appropriately included within the Act itself, and only subject to
amendment by amendment to the Act.

The Committee currently has before it a regulation providing yet another
exception to theSpent Convictions Act 1988 The Committee expresses



Joint Standing Committee on Delegated Legislation Report 38

concern that the ability to add to the categories of exception by way of
regulation erodes the purpose for which theSpent Convictions Act 1988
was enacted. If additional categories of exception are to be added, the
Committee would prefer to see this done by way of amendment to the Act
itself so that the merits of the amendment can be debated in Parliamerit.’

4.2 Although the Committee is aware that other jurisdictions in Australia have the ability
to exclude specified convictions, persons, classes of persons and circumstances from
provisions of their spent convictions legislation by way of reguldtions , thertiitee
is of the view that the Act should be amended to prevent the granting of any further
exceptions other than by way of amendment to the Act.

4.3 As well as having general concerns regarding the procedure utilised to grant further
exceptions to the Act, the Committee considered a number of specific issues relating to
the Amendment Regulations as they apply to the Commission, namely:

(1)

the wide range of persons who are excepted from the application of
the Act;

(2) related to this, who is actually subject to review;

3) the retention of spent convictions information after it has been
collected,

4) the potential for the Commission to use the information it obtained
for other purposes; and

5) whether the Commission intended to share the information with other
agencies.

4.4 The Committee was concerned at the wide range of people covered by the Amendment

Regulations including:

. members and persons being considered for appointment as members of the
Commission;
. officers, employees and persons being considered for appointment as officers

and employees of the Commission;

. public servants seconded, or considered for secondment, to the Commission;
8 34th Report, paragraph 5.1, page 7.
9 See for example, section 19(3) of the Northern Territ@yisinal Records (Spent Convictions)

Act 1992and section 25(3) of the New South Walésminal Records Act 1991.
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special investigators or persons being considered for appointment as special
investigators of the Commission;

contract staff or persons being considered for appointment as contract staff of
the Commission; and

service providers or persons being considered for engagement as service
providers'

4.5 The Committee’s concerns were expressed to Mr Thompson and Mr Charlwood when
they attended before the Committee to give evidence. In response, they stated:

‘Mr CHARLWOOD: If | have inferred that that is all we will use it for [ie
screening special investigators], | apologise. The example | gave was for an
investigator but it is important that the commission look at all its staff,
particularly those it employs as permanent staff or contract staff, including
service providers, because of the sort of information to which those people are
likely to have access. Engaging an accountant to look at an individual's assets
relating to allegations that he has received corrupt payments involves that
person having access to a range of confidential infoomatit is appropriate

that these people be vetted properly. Support staff within the Anti-Corruption
Commission equally have access to a range of confidential information. It
cannot be any other way; these people prepare transcripts, type reports and file
papers. Although there are levels of document security within the commission,
those people have access to that type of information. These people's
backgrounds need to be properly vettéd.’

‘Mr THOMPSON: Perhaps | could read into the transcript a paragraph of a
report, which is dated 5 May 1998, that | put to the Attorney General. | will
read this because of Mr Griffiths’ question which relates to the broadness of
the exception that is being granted. Under the heading "Discussion with
Crown Solicitors Office" it states -

The granting of such an exception would, on advice from the
Crown Solicitor's Office, be consistent with section 16 of the
Spent Convictions Act 1988twithstanding that a similarly broad
exception has not been effected to date.

The reference to a "similarly broad exception” is that schedule 3 to the Act is
mostly couched in terms of a person being considered for an appointment; for
example, as a constable or a police aid or a person being considered for a grant

10

11
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See item 11 () - (f) of the Amendment Regulations.

Transcript of Evidence dated 26 November 1998, page 4.

7
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4.6

4.7

4.8

of a firearms licence. It is prospectively couched in terms of future employees.
The current exception is broader than that because it is couched in terms of a
person appointed or being considered for appointment. To that extent it is a
broader exception than that which the committee would have previously seen.
In my discussion with Mr Charlwood yesterday, the general tenor, or my
understanding of the reasons for that, is that the same rules are being applied from
top to bottom within the organisation, and the rules for those people currently
within the organisation will be the same as those for people entering the
organisation??

The Committee requested, and was provided with, a copy of the report dated 5 May 1998
referred to by Mr Thompson. A copy of the report is attached and marked ‘Annexure B'.

The second area of concern to the Committee was who, out of the wide range of persons
potentially covered by the Amendment Regulations (see paragraph 4.4 above), would
actually be subject to review. In particular, would everyone who applied for a position

at the Commission be checked for spent convictions? In response Mr Charlwood stated:

‘We only conduct these checks on candidates who have been through the
selection process and rated by the selection panel as suitable for appointment.
For example, in our last round of advertising for investigators we had more than
40 applicants, only 10 were interviewed and only six were considered suitable.
The probity checks were done only on that final §ix.’

Later one of the members of the Committee, the Hon. Jim Scott, asked ‘Is there any
chance that anyone could access any information [on someone] who was not seriously
looking for a po#ion in the department or had been seriously considered for a position
within the ACC?* Mr Charlwood replied:

‘Only those people who go through the selection process, reach the end and are
considered by a selection panel, which then makes a recommendation to the
commission that these people are suitable for appointment, are exposed to these
checks and are asked to provide that authority to engage in those ¢hecks.’

The Committee also heard evidence regarding an Australian Security Vetting Service
form (‘ASVS’) which applicants who had reached the final stage of the selection process
were required to sign. A copy of a blank ASVS is attached to this report and marked
‘Annexure C'. Mr Charlwood explained:

12 Transcript of Evidence, page 6.
13 Transcript of Evidence, page 3.
14 Transcript of Evidence, page 11.
5 Transcript of Evidence, page 11.
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‘The commission takes a policy view that only those people who have gone
through the process of selection and are being considered for appointment will be
subjected to those checks; that is, those people will be offered positions subject
to satisfactory probity, referee and background checks being conducted.

All of these people sign a release authorising those checks to be conducted. They
are not done without their knowledge or behind their backs; they are very much
aware of it. | have not brought a form with me, but | am happy to provide one.

It should explain the nature of the checks that tmersssion undertakes. Only
those people who reach the end of the selection process are asked to sign that
form and are put through that proceés.’

4.9 Page 4 of the ASVS (see Annexure C) advises that the blank space for the insertion of
an address should not be filled in ‘as its purpose is to enable the (ASVS) to send your
general consent form to different agencies for organisations to obtain information under
the conditions stated in the covering package letter.’ The ASVS at page 12 advises that
under the Western Australian Act, ‘the applicant is under no obligation to disclose the
spent conviction to (ASVS) officers or ACC staff at the preser#’, but notes at page
13 that a full exclusion from the Commonwealth’s spent convictions scheme has been
granted ‘to the security clearance process ... for applicants or occupations to which a
SECRET or TOP SECRET level of assessment has been designated or those that are
required for a law enforcement agency'.

4.10 During the inquiry, members of the Committee asked a number of questions regarding
the ASVS:

‘Hon N.D. GRIFFITHS: Does that form entitle you to access their spent
conviction records?

Mr CHARLWOOD: No, it does not. We cannot circumvent the current
legislation in that regard. Checks of the prospective employee or service provider
are not done in any covert way; their authority is given for these checks to be
done. The form explains that the checks will be quite extensive.

The CHAIRMAN: Does the form give any indication that spent convictions will
also be looked at?

Mr CHARLWOOD: No, it cannot. At this time we are not empowered under the
Act to do that, but we will in the future’.’

‘Hon J.A. SCOTT: Your procedures clearly state that only those people who

16 Transcript of Evidence, page 5.

r Transcript of Evidence, pages 5 - 6.
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411

have signed that document will be examined for spent convictions.

Mr CHARLWOOD: Yes. One reason for that is that people must be aware of
the sort of processes to which they will be exposed. Another reason is that some
agencies require that sort of release before they will provide the information we
are seeking. There is a dual purpdse.’

During the inquiry, the @amittee was advised by Mr Charlwood that the Commission
already has access to Commonwealth spent convictions un@ities Act 1914 (CtR)
(‘Crimes Act) by virtue of the fact the Commission is defined as a ‘law enforcement
agency? The Committee was also informed that the Commission could also access spent
conviction information in other Statés. When asked by the Chairman whether there was
any other States’ spent convictions that the Commission does not have access to, Mr
Charlwood replied, ‘Not so far as our research has indic&ted.” After

18

19

20

21

22

Transcript of Evidence, page 11.

The relevant section in th&rimes Actis section 85Z2J, which provides:
‘Further exclusions - law enforcement agencies
(1) Division 3 does not apply in relation to:

(a) the disclosure of information by a law enforcement agency, or an
employee or member of a law enforcement agency, to another law enforcement
agency, or an employee or member of another law enforcement agency, where
the disclosure is made in the discharge of the duties of the first-mentioned
agency, employee or member;

(b) filing or recording information that comes into the possession of a law
enforcement agency, or an employee or member of a law enforcement agency,
where the filing or recording is done in the discharge of the duties of the
agency, employee or member; or

(c) the use by a law enforcement agency of information relating to the
investigation or prevention of crime, where the investigation or prevention of
crime is a function of the agency.

(2) In this section:

"employee" , in relation to a law enforcement agency, includes a person engaged as a
consultant to, or to perform services for, the agency or a member of the Agency.

Transcript of Evidence, pages 1 - 2.
Transcript of Evidence, page 2.

Transcript of Evidence, page 2.
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referring to the Commission’s ability to obtain Commonwealth or Territory spent
convictions, Mr Charlwood said:

‘The commission took the view that its inability to access spent convictions in
Western Australia, where the majority of its staff, service providers and
contractors et cetera are engaged, presented a significant potential for it to engage
staff who might be unsuitable to undertake work with the commission because
of relevant spent convictions. As a consequence, the commission wrote to the
Premier seeking to have the commission included in schedule 3 of the Spent
Convictions Act to allow it to access those relevant spent convictions.’

4.12 The Committee’s third major area of concern relates to the retention of spent convictions
information once it had been collated. During the inquiry, Mr Charlwood was asked what
happens to the information relating to unsuccessful applicants and responded, ‘That
information is held on file with restricted acce¥s.” Shortly after, Mr Thompson accepted
the proposition by one of the members that if the Commission is granted exception under
the Act, State information will also be contained in these personnéffiles. The following
exchange is indicative of the Committee’s concerns:

‘Mr MacLEAN: | have some concerns about your holding records for people you
do not employ. | can understand your holding records of people whom you
employ or are considering employing at some stage in the future after they have
applied. | can understand your holding records for people in the Public Service
whom you employ or use from time to time. However, | do not see how you can
justify holding the records of a person who is being short-listed, investigated and
ruled out for employment as an investigator, especially if those records contained
a spent conviction.

Mr CHARLWOOD: The commission would not have an issue with not holding
those records after any period for review after their unsuccessful application had
expired. Obviously the commission complies with public sector standards on
selection, recruitment and appointment of staff. Reviews are available for people
who have been unsuccessful. If someone were unsuccessful because of a spent
conviction and was unsuitable, we would retain that information at le@sthen

review period had expired. | do not have an issue with that and I will take it to
the commission. | suspect that it would hold the same view, that once that
information was no longer required to provide a reviewer with any information,

it could be destroyed. If that person applied again, it would simply be a matter

23

24

25

Transcript of Evidence, page 2.
Transcript of Evidence, page 3.

Transcript of Evidence, page 3.
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of going through those checks again with the applicant if they reached that final
stage.?

4.13 The Comittee recognises a case for the Commission to havess to Western
Australian spent convictions but questions the necessity to maintain the information on
the files of unsuccessful applicants beyond the usual public sector review period. On this
basis, the Committee recommends that any future review of the Act should incorporate
express limitations on the use of spent convictions information collected by agencies that
are granted exceptions to Part 3 of the Act. This should include a limitation requiring
excepted agencies like the Commission to destroy information regarding spent
convictions once the purpose for which it was obtained has been completed.

4.14

The fourth area of concern to the Committee was the potential for the Commission to use
the information it obtained for purposes beyond assessing persons for positions within
the Commission. The Committee posed a number of questions in this regard:

‘The CHAIRMAN: What use can the ACC make of the spent convictions
information? Is it able to use that information in any other form, even as part of
its investigative work, having obtained it as an assessment of a person's suitability
for employment?

Mr CHARLWOOD: The simple answer is no. The way the regulation is
couched restricts the use of the information to those people being considered for
appointment to those roles. We do not use it for any other purpose.

The CHAIRMAN: It does not. Could it?

Mr CHARLWOOD: If someone wanted to misuse the information, it is possible
although the restrictedccess to the information restrict that possibility. The
commission and all its staff are very aware of the need to comply with the
legislation under which it operates, both its Act and any other legislation it
operates under. The commission takes great pains to ensure compliance with that
legislation. It would be easy for me to say it could never happen but that may be
an unrealistic answer. In my view, the controls the commission has in place
internally would prevent it from happening.

The CHAIRMAN: My interpretation of the Act is that it would be an offence to
use the information gained. Am | correct in making that judgment? The Act
contains strong restraints on what the information can be used for.

Mr THOMPSON: That is my understanding, but not being a lawyer, | would be
pleased to take that question on notice and provide a proper, written response to
the committee.

26

Transcript of Evidence, pages 6 - 7.
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4.15

4.16

The CHAIRMAN: That would be appreciated. The committee is concerned that
information gained in relation to an employment application could possibly be
used for some other purpose, even as part of an investigation. Obviously that is
not the intention of the Act, the committee would be concerned if it was.

Mr THOMPSON: That is why | want to be sure that | am not misleading the
committee in any way.

Mr CHARLWOOD: It is not the intention of the Act and equally it is not the
intention of the commission to use that information in that way.

Mr THOMPSON: When | was trying to work out what the commission was
looking for, | spoke to the CEO of the ACC for a few minutes about whether it
was the intention of the commission to try to obtain spent convictions information
about persons being investigated. The CEO made it perfectly clear that the
ACC's sole interest relates to current and prospective employees. It does not
relate to any of the investigative functions of the A€C.’

On 15 December 1998, the Ministry of Justice provided the Committee with a copy of
a memorandum of advice dated 14 December 1998 from the Crown Solicitor’s Office.
This memorandum confirmed Mr Charlwood’s assertion that the Act does not permit the
Commission to use the spent convictions information obtained under the exception in
Schedule 3 for any purposes beyond assessing that person for a particular position within
the Commission. A copy of this advice is attached to this report and marked ‘Annexure
D'.

On this basis, the Committee is satisfied that the Act does not permit the Commission to
use the information it collects under the terms of its exception for any purposes beyond
assessing a person for appointment to a position.

The fifth area of concern to the Committee relates to whether the Commission intends
to share the information it obtains under the exception with other agencies. When the
Committee’s concerns in this regard were outlined, Mr Charlwood provided the
following response:

‘Mr MacLEAN: Does this mean there is a potential for the exchange of
information about people's personal lives between Western Australia and other
bodies within the Commonwealth?

Mr CHARLWOOD: Not in relation to spent conviction information. Section 12
of the Anti-Corruption Commission Act provides for the commission to exchange

2 Transcript of Evidence, pages 8 - 9.
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Joint Standing Committee on Delegated Legislation Report 38

4.17

4.18

5.1

5.2

information with other agencies such as those | have described, some of them are
specifically mentioned in the Act. It is the view of myself and the commissioner
that we are getting this information under the Spent Convictions Act to assess the
suitability of people the commission is considering appointing and for no other
purpose. We will not be sharing that with information with anybody &lse.’

The Committee notes that the Commission does not intend to share the spent convictions
information it obtains pursuant to the exception with any other agencies within the
Commonwealth.

The Committee is concerned that in the absence of clear guidelines relating to the use of
spent convictions information, agencies with exceptions under Schedule 3 may share
information with other agencies. The Committee recommends that when the Act is
reviewed, a prohibition should be instituted to prevent the provision of spent convictions
information to other agencies.

In the wider community, privacy issues relating to the use of personal information are

becoming increasingly topical. It is the Committee’s view that a number of the issues

raised above in relation to the spent convictions scheme directly impact on important
privacy issues. In particular, the retention, use and distribution of spent convictions

information after it has been collected. Accordingly, the Committee strongly supports the

proposed review of the Act next y&ar and stresses the importance of considering the
privacy issues that arise in relation to the use of spent convictions information collected

pursuant to exceptions to Part 3 of the Act (see paragraph 5.3 below).

Recommendations of the Committee

The Committee notes that the Act clearly permits amendments to be made to Schedule
3 of the Act by means of regulations and that the Amendment Regulations are within
power. The Committee also recognises a case for the Commission to have access to spent
convictions information for the purposes of appointing suitable persons to positions
within the Commission.

The Committee has serious reservations about the ability to add to the categories of
exception by way of regulation rather than amendment to the Act. In the Committee’s
view this erodes the purpose for which 8pgent Convictions Act 198&s enacted. Mr

2 Transcript of Evidence, page 9.

2 For example, see thidational Principles for the Fair Bindling of Personal Informatiorgrafted
by the Commonwealth Privacy Commissioner and launched by the Attorney-General on 20
February 1998, available at the Human Rights and Equal Opportunity Commission website at
www.hreoc.gov.auThe Principles reflect th@ECD’s Guidelines Governing the Protection of
Privacy and Transborder Flows of Personal D&1#80).

% See Mr Thompson’s comments, Transcript of Evidence, page 8.
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Thompson indicated during the Committee’s inquiry that next year the Act will be subject
to ‘a broad review which will call for public and other submissiéhs’. It is the
Committee’s recommendation that when the Act is reviewed, section 16 be amended to
require that the insertion of any additional categories of exception be done by way of
amendment to the Act itself. This would ensure that the merits of the amendment can be
debated in Parliament.

5.3  Finally, the Committee also recommends that at the time the Act is reviewed, the
legislation should be amended to incorporate:

. express limitations on the use of spent convictions information collected by
agencies that are granted exceptions under the Act; and

. a prohibition on the distribution of spent convictions information to other
agencies.

Hon R L Wiese MLA
Chairman
December 16, 1998

s Transcript of Evidence, page 8.
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GOVERNMENT GAZETTE, WA 5593
Spent Convictions Act 1988

Spent Convictions (Act Amendment)
Regulations (No. 3) 1998

Made by the Governor in Executive Council.

1.

[*

Citation

These regulations may be cited as the Spent Convictions (Act
Amendment) Regulations (No. 3) 1998.

Schedule 3 to the Act amended

Schedule 3 to the Spent Convictions Act 1988* is amended by
inserting after item 10 in the table to clause 1 the following
item —

11. A person — Section 18 and
(a) appointed as or being considered for Division 4
appointment as a member of the
Anti-Corruption Commission under
section 5 of the Anti-Corruption
Commission Act 1988,

(b) appointed as or being considered for
appointment as an officer or
employee of the Anti-Corruption
Commission under section 6 of the
Anti-Corruption Commission
Act 1988,

(c) seconded or being considered for
secondment under section 7 of the
Anti-Corruption Commission
Act 1988,

(d) appointed or being considered for
appointment under section 8 of the
Anti-Corruption Commission
Act 1988,

(e) appointed or being considered for
appointment under section 9 of the
Anti-Corruption Commission
Act 1988,

(f) engaged or being considered for
engagement under section 10 of the

Anti-Corruption Commission
Act 1988.

Reprinted as at 19 November 1996.

For amendments to 9 September 1998 see 1997 Index to
Legislation of Western Australia, Table 1, p. 217, Act No. 10
of 1998 and Gazette 27 February and 5 May 1998.]
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Origin: Policy and Legislation ! TR

MOJ: 98/00729
Premier Ref: D9806768
ACC Ref: 980821

! B :
Author: Allan Thompson 92641840 { j

HON ATTORNEY GENERAL

SPENT CONVICTIONS ACT 1988: REQUEST FROM ANTI-CORRUPTION
COMMISION (ACC) FOR EXCEPTION UNDER THE ACT

Background

On 24 March 1998 the Chairman of the Anti-Corruption Commission wrote to the Hon
Premier requesting an exemption for the organisation, under Schedule 3 of the Spent
Convictions Act 1988, from the provisions of Division 4 of Part 3 and section 18 of the Act.

Division 4 of Part 3 of the Act provides that it is unlawful to access criminal records which
contain spent convictions. It is also unlawful to ask a person about their spent convictions or
to make an assessment of a person by having regard to any spent convictions which the
person may have. Section 18 of the Act provides that it is unlawful for an employer to
discriminate against applicants and employees on the ground of a spent conviction.

In support of its request the Anti-Corruption Commission pointed out in its letter to the
Premier that “Section 16 of the Act permits regulations to be made making provision for
exceptions to Part 3 of the Act. The exceptions can be by reference to an employer.
Schedule 3 includes a number of organisations which are excepted from parts of Part 3 of the
Act”.

Schedule 3 of the Act is in three parts:
Exceptions as to all spent convictions

This part of the schedule cites a range of persons being considered for appointment (eg
constable, aboriginal aide, prison officer, Justice of the Peace etc) and it also cites the Parole
Board and the Supervised Release Review Board. In the case of these Boards it would appear
that the exception relates to members of the Board. It is therefore arguable that to include the
Anti-Corruption Commission on this part of the schedule would do no more than provide an
exception relating to the members rather than the officers and employees of the Anti-
Corruption Commission. However the inclusion of a particular category of officer or
employee, such as ACC investigators, would be consistent with the nature of the exceptions
reflected in this part of the schedule.

G:\DL\DLRP\DL038.RP 19
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Exceptions as to spent ictions for certain offences in order to protect children

Under this part of the schedule various categories of persons (such as persans being

idered far appoi as hers and prospective adoptive parents etc) are excepted in
relation to particular types of offences. The inclusion of the Anti-Corruption Commission on
this part of the schedule would clearly not satisfy its needs, and would not be consistent with
the nature of the exceptions reflected in this part of the schedute.

Exceptions as to spent ictions for certain offences in relation to prospective employees of
certain organisations.

This part of the schedule cites a range of organisations, principally dealing with vulnerable
persons, which are excepted in relation to particular types of offences. Again, the inclusion
of the Anti-Corruption Commission on this part of the schedule would clearly not satisfy its
needs, and would not be consistent with the nature of the exceptions reffected in this part of
the schedule.

Discussion with ACC

On 30 April 1998 the application was discussed by Mr Wayne Mann of the Anti-corruption
Commission ard Mt Thompson of this Division. Mr Mann indicated that the clear preference
on the pant of the ACC is that all categories of its ‘officers and employees’ are included
within the scope of an exception. On this basis the exception sought would relate to:

* Members of the Commission (section 5);

¢ Staff of the Commission {section 6};

* Government staff used by the Commission (section 7);

*  Special Investigators {section 8);

«  Contract staff {section 9}; and

«  Service providers {section 10).

Discussion with Crown Solicitors Office

The granting of such an exception would, on advice from the Crown Solicitors Office, be

consistent with section 16 of the Spent Convistions Act 1988 notwi ding that a similarly
broad exception has not been effected to date. The Crown Solictors Office has also advised
that the question of whether a new schedute would be requited, or whether the ACC could be

included as part of the existing schedule 3 (Exceptions as to all spent convictions) is a
question for Parliamentary Counsel.

20
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Conclusion

On the assumption that you agree to the ACC being granted an exception under the Spent
Convictions Act 1988 as above, please find attached a suggested interim response to the Hon
Premier.

Upon receipt of your advice I will prepare instructions for Parliamentary Counsel, in
consultation with the Anti-Corruption Commission, and provide further advice to you.

Submitted for your consideration. AP[P ﬁ@WE'

Zo
e qvfk

Robert E Fitzgerald
EXECUTIVE DIRECTOR
POLICY AND LEGISLATION

.gMay 1998

D:AWORK\ALLANVegislation\Spent Convicts\ACC Spent Convictions.doc
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ANTI CORRUPTION COMMISSION
N. Hi YT E KE BACK

N A T
T R N

AUTHORITY : Ati Corruption Commission Act 1988

1, acknowledge that I have applied for appointment to

the Anti Corruption Commission as a

To that end, I hereby consent and authorise the Anti Corruption Commission to undertake
background enquiries with other agencies, both State and Federal, in connection with the
determination of my merit for appointment as a for the Anti Corruption
Commission, mcluding my integrity and good conduct, and further consent to authorise the Anti
Corruption Corumnission and other agencies as required, 1o uplift all relevant information that may
directly or indirectly relate to me, and release and deliver such information to the Anti Corruption

Commission.

1 further consent and authorise thc Anti Corruption Commission to undertake cormmunity
background enquiries from referees, police referees, previous employers, secondary schools,
colleges and tertiary institutions in connection with the determination of my merit for appointment
asa with the Anti Corruption Commission including my integrity and
good conduct, and further consent and authorise the release and delivery of such information to

the Anti Corruption Commission.

Further, I hereby release and waive all rights, actions, suits or clairos which may prevent, or arise
from (whether directly cr indirectly) the release, delivery and use of such information as aforesaid.
And this release and waiver may be pleaded in bar to any action, claim, suit or proceedings,
cornmenced or now taken or which hereinafter may be taken by me in any jurisdiction with respect
10 the release, delivery and use of such information to the Anti Corruption Commission.

SIGNED: DATE:
PLACE OF BIRTH: DOB:
WITNESS (print nare):

SIGNATURE (of witness): DATE:
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

The Attorney-General's Department

A U S T R A L1 AN

QECURITY \ETTING SERVICE

HIGHLY PROTECTED

(ANTI-CORRUPTION COMMISSION)

SECURITY PACKAGE
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS

In order to avoid delays in the security clearance process, it is essential that each of the forms in the package attached
are completed correctly. This information has been provided to assist you in doing so. Please read it carefully prior to
filing out your package. Should you have any questions in relation to the completion of these forms, please contact
your case officer as listed on the covering letter you received with this package.

All secyrity clearance action, including the requirement for the information and documentation requested in these
forms,_ is conducted to the minimum standards as prescribed in Part V of the Commonwealth Government's 'Protective
Security Manual (PSM),” unless higher requirements have been stipulated by your department.

All information and documentation requested will be held in strict confidence and used only for the purpose of the
current security clearance action.

Please note: Forms may be witnessed by any other person. The witness must actually watch you sign the
form, therefore dates of signing should be the same for both parties.

Page S - List of Documents o be Attached

Please ensure that all documents attached are complete in ali pages and are either originals or certified copies. This is
especially important for multiple page documents such as passports. Where copies are supplied, all pages are to be
copied and certified as true copies. A second person is to sight both the original and the copy and is to ensure that
both documents are identical. When satisfied, this person is to ensure that all pages have been certified true copies
by writing or stamping “This Is a true copy of the original as supplied to me’, print their surname, designation, date
and sign all pages. Note: All pages are to be certified. Where it is not desired to copy blank pages, the disclaimer
certify that pages x to x are blank and were not copied’ is to be used in combination with the above certification.

I Full Name - Place your full name, In block letters, in the top box.

Il. Forms — Indicate which forms you have completed and are returning by placing a tick in the box. If you believe you
are missing any forms, or require additional forms, please contact the (ASVS) on (02) 6250 5417 immediately.

Personal Details — Indicate which documentation requested is attached and which is not applicable by putting a tick
in the corresponding box. Originals or certified copies of all epplicable documentation must be provided. If, for
some reason, it is not possible to provide any, or all, of the requested documentation or information, a
statutory declaration may suffice. Please contact the your case officer should this problem arise.

* A full birth certificate must be provided. Extracts are not acceptable. Should your Birth Certificate have been
misplaced, you can apply for one at the office of Births, Deaths and Marriages in your birth state. The titles ‘Birth
Certificate’ and ‘Birth Extract’ are often interchanged between countries and indeed states. The document
required should bear the details of your parents as well as yourself.

* Please supply all personal passports. These passports are used to verify both your identity and countries visited,
The countries you have visited are of interest from a security point of view.

Page 6- Referees
Referees — As noted on the form, referees should not be relatives. The most valuable referees are friends and
colleagues whom you feel know you well. The referees you nominate must have known you for five
years collectively. For example, if one referee knew you from 1990 to 1991 and another from 1991 to 1994 and
another from 1993 to 1995, collectively, their knowledge of you would span five years.
Please ensure that telephone numbers are complete, include area codes, are up-to-date and are suitable for contact

between Sam and Spm. If circumstances do not allow for contact during those hours please provide an aiternate
number with preferred hours of contact.

Please note: You must provide at least five referees.

2 ACC-HP
Revised October 1998
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Pages 7 to 11 — Personal Particulars

Note — People close to you are likely to be influential in the development of your attitudes. Your spouse/partner,
parents, relatives and people living with you are likely to have a significant impact on your life. Basic information such
as their full name, overseas travel and family location is important for the completeness of the vetting process.

Sections 1-6 - Please fill all spaces. Indicate with “n/a” if information requested is not applicable to you. This lets us
know that you have not left information out in error. Please ensure that all previous addresses, for the period
requested, are supplied.

Section 7 - It is important that you complete this section fully and provide dates of service for each entry. If, for any
reason, there is @ gap in your employment history, eg. unemployment or studies efc, please give an explanation on
page 11.

Section 8 — When answering this question, be careful that you don't confuse the completion of public service entry
forms, which include a Police Records Check, with that of a security clearance package. If you are in doubt, contact
your case officer for assistance.

Section 9 — When completing this' secticn, you need only provide the names of those relatives with whom you have
frequent contact as well as any immediate family.

Section 10 — In this section, please provide the names of any and all clubs/associations in which you have been
involved. This includes social clubs, university clubs/groups, unions and political associations. Take care to provide
the full name of the clubs and associations you belong(ed) to, abbreviations can be misinterpreted. You should include
the aims or goals for each club/association e.g. social or religious etc.

Section 11 - This question refers only to social/personal contact with foreign officials outside of your work environs. Do
not include contact of an official nature uniess you believe it to be of security significance.

Section 12 - Despite the fact that you will have provided your passport, it is important that you indicate in this section
details of any time you have spent visiting, or residing in, a foreign country. If you were overseas on a touring holiday
and did not spend longer than a few days in one place, addresses are not necessary. You should indicate the nature
of the accommodation eg. various backpacker hostels etc so that we know you have not forgotten to complete this
section. Approximate dates for all entries are essential. A check of the stamps in your passport will refresh your
memory of dates and countries visited.

Section 13 — Please provide your spouse/partner’s full name and occupation as requested.
Section 14 & 15 - Please complete these two sections as to the instructions given above in section 9 & 12.,

Sections 16, 17, 18 & 19 — Should you have any questions regarding these sections please don't hesitate to contact
your case officer for assistance.

Please remember to sign and date the form and ensure that your signature is properly witnessed
Note: Forms may be witnessed by any other person. The witness must actually watch you sign the form,
therefore dates of signing should be the same for both parties.

Page 11 gives you the opportunity to continue any answers which you could not complete in the space provided on the
form. Please use as necessary.

3 ACC-HP
Revised October 1908
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" Pages 12t0 15 —

Assessment of Suitability to Occupy a Designated Security Assessment Position or Position of Trust
(Police Checks) / Consent to Obtain Personal Information

Please read the information sheet carefully before completing the Consent to Obtain Personal Information form. |t
explains what the Spent Convictions Scheme is, how it is applied and what, if any, exclusions may exist from the
scheme for your level of clearance.

* As shown in the example on the form, you are oniy required to indicate the type of position you require the clearance
for eg: ASO or SES. Itis not necessary for you to provide the level of that position, i.e.; ASO2 or SES Band 1.

* Your consent, if you choose to give it, will allow the Australian Federal Police to transfer the results of the police
records check to the (ASVS).

Please ensure that you sign and date the form and complete both pages.

Pages 16 to 23 — Financial Questionnaire/Declaration

Please complete all the questions as accurately and completely as possible as financial vuinerability is one of the more
important areas to be assessed during the vetting process.

Pages 24, 25, 26 & 27 ~ General Gonsent, Official Secrecy and Statutary Declaration

Before completing these forms, please read them carefully in order to gain a full understanding of your responsibilities.
There are repercussions should you breach any of these undertakings and it is important that you understand what
they are.

When completing these forms, ensure that you and your witness print clearly in block letters also check that the correct
dates have been entered by both parties. The witness must actually watch you sign the form, therefore dates of
signing should be the same for both parties.

At the top of the General Consent form there is a blank space provided for the insertion of an address. Please leave
this blank when completing the form as its purpose is to enable the (ASVS) to send your general consent form to
different agencies for organisations to obtain information under the conditions stated in the covering package letter.

When completing the Statutory Declaration, please ensure that, as requested on the form, you place your full name,'
address and occupation in the space provided. A list of people authorised to witness a statutory declaration has been
provided on the form.

Please remember to sign and date the forms and ensure that your signature is properly witnessed where
required,

Note: Forms may be witnessed by any other person. The witness must actually watch you sign the form,
therefore dates of signing should be the same for both parties.

Please ensure that all areas are complete and are signed/witnessed as required, prior to returning the forms to

your case officer. Should you have any questions regarding the completion of these forms, please contact
your case officer on the phone number listed on the covering letter you received with these forms.

4 ACC-HP
Revised October 1998

G:\DL\DLRP\DL038.RP 27



Joint Standing Committee on Delegated Legislation Report 38

61 8 9321 9713 |
03-12 '98 08:37 FAX 61 8 9321 9713 TWDAWPDNVESTIGATIONS @oo7

AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

OF DOCUMENTS TO BE ATTACHED

M el

i 1o~be;:'completedfhy vettee)

(BLOCK LETTERS)

To be completed by the person whose name appears above

atutory Lieclaration Form

Please ensure that all documents are originals or certified copies.

pleted by the person whosa name appears above.

NOTE : items ma!'ked with "“” have been supplied previously and are not required unless circumstances have
changed in any way, eg. new visa stamp(s) on a passport, divorce etc.

w

ACC-HP
Revised October 1998
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STAFF-IN-CONFIDENCE

Ewhen comEletedi

(NOTE: Referees shou

STAFF-IN-CONFIDENCE {when completed)

6 ACC-HP
Revised October 1998
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STAFF-IN-CONFIDENCE
(when completed)

PERSONAL PARTICULARS FORM 4
The information you provide in this form will be used for checking action In connection with your security clearance for access to HIGHLY
PROTECTED material. (See Information Sheet and General Consent Form for information regarding the nature of chacks fenquiriss to be mada)
All questions are to be answered (if not applicable, answer n/a) All spaces are to be filled
i ici 1.

If deceased, please provide year of death

Previous (most recent first.)

STAFF-IN-CONFIDENCE (when completed)

7 ACC-HP
Revired October 1998
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STAFF-IN-CONFIDENCE
{(when completed)

#If%s pleasgpra)
gase: 'lhcl u\!e th

WM

Iers to'b,.please give deta:ls

STAFF-IN-CONFIDENCE (when completed)

8 ACC-HP
Reviscd Octuber 1998
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STAFF-IN-CONFIDENCE
{(when completed)

do11

A M. it

it No p|ease go to questlon 16
iease rowde the following details on Spouse/De Facto/Fiance(

pdbés‘q%ﬁ Facto/Fgance(e){ Paftn
those Withi

STAFF-IN-CONFIDENCE (when completed)
9
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STAFF-IN-CONFIDENCE
(when completed)

‘N

N

%b;waw

) i

s P, T Name i BlOCKotere Py, o |

AWes?sd‘ty' T

™t ""Name'in BlockiLettersin: . "

PLEASE ENSURE THAT THE FORM HAS BEEN SIGNED AND WITNESSED CORRECTLY

STAFF-IN-CONFIDENCE (when completed)

10 ACC-HP
Revigsd Dictnhor 1048
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STAFF-IN-CONFIDENCE
(when completed)

Taigaton GLAR

4, Ly b

STAFF-IN-CONFIDENCE (when completed)

11 ACC-HP
Reviscd October 1998
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS
CONSENT TO OBTAIN PERSONAL INFORMATION/POLICE CHECK

INFORMATION SHEET

GENERAL INFORMATION

The Consent to Obtain Personal information Form is used by Commonwealth/State agencies as part of the
assessment process to determine whether a person is suitable to occupy a Designated Security Assessment Position
{(DSAP) or Pasition of Trust (POT) and is part of the security clearance process which has been adopted by the ACC.

Unless statutory obligations require otherwise, the information provided on the form will not be used without your prior
consent for any purpose other than in relation to the assessment of your suitability to occupy a POT. You may be
required to complete another consent form in the future in relation to employment in other positions.

POLICE RECORDS CHECK

Police record checks are an integral part of the assessment of your suitability to occupy a POT. On this Form you are
asked to disclose whether you are the subject of any criminal charge(s) still pending before a Court, or whether you
have been the subject of a conviction(s) or finding(s) of guilt before a Court. You are not required to reveal any
conviction(s) which may be protected by an order of certificate issued pursuant to the Western Australian Spent
Convictions Act 1988 (see explanation note under heading Spent Convictions Act 1988) as currently the Commission is
not an exempt agency under this legislation.

The Consent Form will be forwarded by the (ASVS) to the Australian Federal Police (AFP), ana you are asked to
consent to:

» the AFP disclosing criminal history information from its own records to the Australian Security Vetting Service; and

¢ for the AFP to access the records of any State police force or authority where you have lived permanently, as
nominated by you in the Personat Particulars section of the form, to obtain any criminal history information which in
turn would be disclosed to the Australian Security Vetting Service.

As an alternative to completing the Consent Form you may elect to produce a certificate from the Police Force in each
State or Territory in which you have lived that provides details, including a nil return, of any convictions recorded, or that
are pending, against you.

SPENT CONVICTIONS ACT 1988

The Spent Convictions Act 1988 is legislation relating to the collection, use and disclosure of old conviction information
for the state of Western Australia. The aim of this legislation is to prevent discrimination on the basis of old convictions
once a suitable time period has passed and an appropriate order or certificate has been granted. Should a certificate
or order have been issued pursuant to the Act, then the applicant is under no obligation to disclose the spent conviction
to (ASVS) officers or ACC staff at the present time.

Part VIIC of the Crimes Act 1914 provides for similar legislation in respect of Commonwealth and Territory offences.
An individua! whose conviction is protected by this section of the Act does not have to disclose that conviction to any
person unless an exclusion under Division 6 of Part VIIC of the Act applies.

A spent conviction for a Commonwealth or Territory offence is one which satisfies all of the following conditions:
» itis 10 years since the date of the conviction (or 5 years for child offenders);

¢ the individual was not sentenced to imprisonment or was not sentenced to imprisonment for more than 30
months;

¢ the Individual has not re-offended during the 10 year (5 year for child offenders) waiting period; and
e a statutory or regulatory exclusion does not apply.

12 ACC-HP
Reviscd October 1998
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The Attorney-General, on the recommendation of the Privacy Commissicner, has granted exclusions, both partial and
full, from the operation of the Scheme for several categories of employment. There are also statutory exclusions
contained within the Act. This means that applicants for those positions must declare all convictions where a full
exclusion exists, or convictions for specific offences where a partial exclusion exists. Details of exclusions should be
provided to you by the employing organisation before your consent is sought to conduct a criminal history check.

Those exclusions relevant to the security clearance process are for applicants or occupations to which a SECRET or
TOP SECRET level of assessment has been designated or those that are required for a law enforcement agency, as
stated in Division 6, Part VIIC of the Crimes Act 1914 and Statutory Rule No 227 of 1990. A full exclusion from the
scheme has been granted for positions in this category.

An individual who believes the standards dealing with disclosure and use of old conviction information have been
breached may apply to the Privacy Commissioner for an investigation of the matter. The address is GPO Box 5218,
SYDNEY, NSW 2001,

PROVISIONS OF FALSE OR MISLEADING INFORMATION

You are asked to certify that the personal information you have provided on the form is correct. If it is subsequently
discovered, for example as a result of a check of police records, that you have provided false or misleading
information, you may be assessed as unsuitable to occupy the position for which you are being assessed.

You should note that the existence of a criminal record does not mean you are automatically assessed as unsuitable to
occupy @ POT. Each case will be assessed on its merit, hence it is in your interests to provide full and frank details on
the Form .

Please ensure that you sign and date the form. Both pages are to be complete.

13 ACC-HP
Revised October 1998
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STAFF.IN-CONFIDENCE
(when completed)

AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

CONSENT TO OBTAIN PERSONAL INFORMATION

NO EXCLUSION

(for categories where No Exclusion has been granted from spent convictions legislation)

7. Full name in block letters

W heeby, T
o

L ‘v
% ¥

Bk TR

1. acknowledge that | have read the General Information document provided with this Form and understand that | do
not have to disclose 0ld protected convictions information, which is described under the heading Spent Convictions
Scheme in the Generzal Infcrmation document.

Il. certify that the personal information | have provided on both the front and back of this form relates to me and is
correct;

The Australian Security Vetting Service

deralPolice ..

o e,

IV. consent to the AFP or to other relevant Australian police force(s) extracting from their records details of traffic
violations, and criminal and/or traffic records relating to me pending before a Court, and/or details of convictions or
findings of guilt which have been recorded against me and which are not covered by Part VIIC of the Crimes Act
1914 dealing with spent convictions;

V. consent to the AFP and/or other police force(s) providing the relevant information to the organisation listed in (ill)
above; and

VI. acknowledge that any information provided by me on this Form or by the police as a result of the records check
may be taken into account by the organisation mentioned in (111} above in assessing my suitability to receive the
entitlement.

& ™
1y

L

"

The information you provide on this form and which the police provide to this organisation on receipt of the form,
will be used only for the purpose stated above unless statutory obligations require otherwise.

Please ensure that you sign and date the form and complete both pages.

STAFF-IN-CONFIDENCE (when completed)

14 ACC-RP
Revised 4 August 1908
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STAFF-IN-CONFIDENCE
(when completed)

PERSONAL PARTICULARS

XCLUSION (CONTINUED)

Y, YL e
Current

Previous (Most recent first)

CRIMINALCHARGE CONV|CTION OR PECUNIARY PENALTIES

Australian Security Vetting Service
PSCC
Attorney-General's Department
Robert Garran Offices
National Circuit
BARTON ACT 2600

STAFF-IN-CONFIDENCE (when completed)
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

FINANCIAL QUESTIONNAIRE/DECLARATION
INFORMATION SHEET

The prerequisites for employment in a Position Of Trust (POT) include verification as to trustworthiness, reliability,
loyalty, maturity, (financial) probity and character suitability. In particular, experience has shown that an adverse state
of indebtedness, financial obligation or other pecuniary difficulty can increase a person’s vulnerability to coercion or
temptation. A favourable assessment of your financial status is therefore essential to your prospective (or continued)
access to sensitive information, valuable assets, or to a specified secure area. To enable this agency to undertake an
assessment of your financial status you are required to complete the attached Financial Questionnaire/Declaration.

It is not our wish or practice to acquire more detail about your financial affairs except where doubts or questions arise
in the course of the examination of your Financial Questionnaire/Declaration. Should this occur, you may be asked to:
(a) provide further details (eg. statements of income and expenditure, assets and liabilities). and/or
(b) in addition to the General Consent form, sign a release form authorising this agency to conduct enquiries
with banks, building societies, credit unions and others with whom you have financial dealings

An alternative to (a) and (b) is for you to nominate an independent financial referee (eg. a Bank Manager or
professional Financial Adviser) who can attest to your financial position provided we can be satisfied that the referee
has the necessary information and expertise to enable an informed and objective judgement to be made about your
financial status.

Please provide amounts for all loans, mortgages or credit cards etc including instalments etc. The provision of
complete details will minimise the need for follow up inquiries

Before completing this form, please read the following instructions carefully:

. Printin BLOCK LETTERS and answer every guestion;
. If questions do not apply to you, state "N/A" in response to that question;
. If there is nothing to disclose in reply to a particular question, state “NIL”" in respense to that quéstion;
° Do not leave blanks; do not use white out, instead overstrike errors & initial each correction,
. If the space is insufficient, please supply the required information on an attachment page;
L] When using an attachment page, precede each answer with the number of the question;
. Please sign each page;
) All dates are to be completed in the form - DD/MM/YY;
16 ACC-HP

Reviged 4 August 1998
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

FINANCIAL QUESTIONNAIRE/DECLARATION

For the purpose of this declaration, the following definitions apply:

“dependent child”, in relation to a person, means any person-
a) who is a child of the person or of the person's spouse; and
b) who is under the age of 18 ysars.

“spouse” includes-

a) in relation to a man- any woman who is living with the man, as the man’s wife, in a bona fide domestic
relationship; and

b) in relation to a woman- any man who is living with the woman, as the woman's husband, in a bona fide
domestic relationship.

“de facto” means a person who lives with a member of staff in @ spouse equivalent relationship, regardless of gender.

“immediate family” includes-
a) the individual's spouse; or
b) the individual's dependant children; or
¢) the individual's de facto

“partner” A partner may be a spouse, other relative, friend or business associate with whom you share financial
arrangements and/or responsibilities which affect your income, expenditure, investments etc.

Your attention is drawn to Section 50 of the Anti-Corruption Commission Act 1988:
Disclosure of interests.

50. (1) A member who has a material personal interest in a matter in respect of which the Commission is
performing its functions shall, as soon as possible after the relevant facts have come to the knowledge of
the member, disclose the nature of the interest at a meeting of the Commission.

Penalty: $8000 or imprisonment for 2 years

(3) A person who is an officer of the Commission or a seconded officer and who has a material interest in a
matter in respect of which the Commission is performing its functions shall, as soon as possible after the
relevant facts have come to the knowledge of the person, disclose the nature of the interest to the
Commission.

Penalty: $8000 or imprisonment for 2 years

17 ACC-HF
- Revised 4 August 1998
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STAFF-IN-CONFIDENCE
(when completed)

AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

FINANCIAL QUESTIONNAIRE/DECLARATION

1. SOURCES OF INCOME (including secondary employment)

1, and my immediate family, have the following sources of income:

stmated gro8s income for |
'féurr‘ént!ﬁl";nihcl&%ear %": .

2. REAL ESTATE

1, and my immediate family, own interests in the following real estate:

| Estimated
N renk. o
bz b | RNRATUGR

3. SHARE HOLDINGS

I, and my immediate family, own the following SHARE HOLDINGS (does NOT include nominal SHARE HOLDINGS
required for qualification for membership of a credit union, building society or other co-operative society) :

STAFF-IN-CONFIDENCE (when completed)

18 ACC-HP
Reviged 4 August 1998
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STAFF.IN-CONFIDENCE
(when completed)

4, TRUSTS/NOMINEE COMPANIES
(a) |, and my immediate family, are beneficiaries of the following family or business trusts and nominee companies
cian 2| #Natiire-of of “j‘raﬁdﬁ?"ﬁ i
oy gﬁm Rl

(b) 1, and my immediate family, are trustees of the following family or business trusts:

PN

R ) ofioperation's i *Curt
gy e

5. DIRECTORSHIPS OR OFFICE BEARER IN COMPANIES

1, and my immediate family, are Directors of the following companies

6. PARTNERSHIPS ETC.

1, and my immediate family, are members of the following partnerships

Al fdrmdﬂ* 4

STAFF-IN-CONFIDENCE (when completed)
19
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STAFF-IN-CONFIDENCE
(when completed)

7. ACCOUNTS/INVESTMENTS

I, and my immediate family, have the following accounts/investments in bonds, debentures, savings and investment
accounts with banks, credit unions or other financial institutions:

(to be completed only if the cumulative value of investments exceeds $2000)

8. OTHER ASSETS.

1, and my immediate family, have assets (other than those mentioned in items 1-7) as follows:

Currént »
fvalde w

(the estimate for household and personal effects may be combined)

9. GIFTS, SPONSORED TRAVEL, OR HOSPITALITY

1, and my immediate family, have received the following gifts and other financial benefits during the last 3 years):

ecipislly 5, ] gifre %w,‘f e i ¥R

e s, e |4y rective

{Gifts and other financlal benefits received in a purely personal capacity, such as from family and friends,
need not be mentioned)

STAFF-IN-CONFIDENCE (when completed)
20 ACC-HP
Revised 4 August 1998
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STAFF-IN-CONFIDENCE
{(when completed)

10. CONTROL OVER OTHER ASSETS ETC.

1, and my immediate family, have effective control over the following assets (other than those referred elsewhere in this
declaration):

11.  EXPENDITURE

1, and my immediate family, have the following expenditure (including day-to-day living expenses):

12. LIABILITIES

I, and my immediate family, have the following liabilities:

13. ANY OTHER PRIVATE INTEREST

I, and my immediate famnily, have the following interests, financial or otherwise, the nature of which gives rise to, or may
appear to give rise to, a conflict with my public duty:

STAFF-IN-CONFIDENCE (when completed)
21

ACC-HP
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STAFF-IN-CONFIDENCE
{(when completed)

14. GENERAL FINANCIAL QUESTIONS

e m’al

bus‘lﬂ‘%sé”“omommbrq}?l ;
Hip aoasumllar

ingludé, a'significant

JHequestor ot - care»pf amnnvﬁf'id ré) tlvem_
g mal%enangp D ‘ :
easdpnmdejmlal‘ls,. i

il

m , p@@w 8 providé! staffls

R o

STAFF-IN-CONFIDENCE (when completed)
22
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STAFF-IN-CONFIDENCE
(when completed)

AND | MAKE THIS SOLEMN DECLARATION by virtue of the Statutory Declarations Act 1959
as amended and subject to the penalties provided by that Act for the making of false
statements in a statutory declaration, conscientiously believing the statements contained
in this declaration to be true in every particular.

{1

Declared at

this day of 19

before me (Print full name)

Commissioner for Declarations/JP

Signature

The agency may wish to discuss with you aspects of the details provided in this form ang any attachments, and make
inquiries to corroborate information, ar to resolve doubts or anomalies. However. inquiries will be made only with your
permission.

Please ensure that the witness watches you sign and date the form .

STAFF-IN-CONFIDENCE (when completed)
23 ACC-HP
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

GENERAL CONSENT

INFORMATION SHEET

1. The nature of security clearance action (vetting) is such that it cannot be determined from the outset how many, and
to what extent, checks/enguiries will need to be made in order to be able to make an informed and reasoned
assessment about a person’s suitability for the access proposed. For that reason the General Consent Form
cannot specify exactly what checks/enquiries will be made for each security clearance. ’

2. However, you are advised that in all cases the following checks will be made:

e corroboration of any previous Commonwealth employment, including with the Defence Foree, and a check of
any existing security records;

« corroboration of places and periods of residence for 5 years for HIGHLY PROTECTED and PROTECTED
clearances;

3. Any or all of the following checks/enquiries may be made on a needs basis:

» checks with Registrars of Births, Deaths and marriages for authenticity of personal documents such as birth,
marriage and change of name documentation;

« check of naturalisation/citizenship documentation with the Department of Immigration and Multicultural Affairs
and passports with the Australian Passport Office;

s check education documentation with relevant school, college, university and the like;
« corroboration of overseas travel with Immigration records;
* enquiries with banks, building societies, credit unions and others with whom you have financial dealings:

e enquiries with previous employers, friends, relatives and associates about your general character, reliability,
trustworthiness etc; and

» checks/enquiries with any other person, agency or organisation which may be able to contribute information
relevant to the assessment of your suitability for the access proposed.

24 ACC-HIF
Revised 4 Aurust 1998
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

GENERAL CONSENT

(FOR HIGHLY PROTECTED AND PROTECTED CLEARANCES)

Name in Block Letters
of
Address in Block Letters.

have read the covering Information Letter/Leaflet which explains the need for me to undergo the security clearance
process in accordance with Australian Government policy. | acknowledge that this process requires the agency to
make various enquiries/checks about me. | consent to the agency having access to relevant information” about me
which will assist the agency in making a decision about my suitability for a security clearance. For that purpose, |
hereby authorise the communication of such information to the agency.

[ Signatira:

NOTES

1. The nature of security clearance action (vetting) is such that it cannot be determined from the outset how many, and to what
extent, checks/enquiries will need to be made in order to be able to make an informed and reasoned assessment about a
person’'s suitability for the access proposed. For that reason the General Consent Form cannot specify exactly what
checks/enquiries will be made for each security clearance.

2. However, you are advised that in all cases the following checks will be made:

= corroboration of any previous Commonwealth/state employment. including with the Defence Force, and a check of
any existing security records;

« corroboration of places and periods of residence for 5 years for HIGHLY PROTECTED and PROTECTED clearances;
3. Any or all of the following checks/enquiries may be made on a needs basis:

+« checks with Registrars of Births, Deaths and Marriages for authenticity of personal documents such as birth,
marriage and change of name documentation;

*  check of naturalisation/citizenship documentation with the Department of Immigration and Multicultural Affairs and
passports with the Australian Passport Office;

» check education documentation with relevant schoal, college, university and the like:
+  comoboration of overseas travel with International Movement records.
»  enquirles with banks, building societies, credit unions and others with whom you have financial dealings;

* enqulries with previous employers, friends. relatives. and assoclates about your general character, reliability,
trustworthiness etc; and

»  checks/enquiries with any other person, agency or organisation which may be able to contribute information relevant
to the assessment of your suitability for the access proposed.

* REFER TO INFORMATION SHEET ON PREVIOUS PAGE

25 ACC-HY
Revised 4 August 1998
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AUSTRALIAN SECURITY VETTING SERVICE (ASVS)

OFFICIAL SECRECY

I,
" {Narhe JMBLOEK letters) i
of

(AxRiressrin BLOCK letter:
In the State of

Understand that all official information that will or has been acquired by me in the course of my employment with the
Anti-Corruption Commission which it is my duty not to disclose is not to be published or communicated to any
unauthorised person in any form either during or after my service in or with the Anti-Corruption Commission. |
understand that to do so is a criminal offence and is subject to the provisions within the Anti-Corruption Commission
Act 1988 as listed below.

i ]

Anti-Corruption Commission Act 1988

Non-disclosure of information
52. (1) A person who is, or has at any time been, a8 member, an officer of the Commission, a seconded officer, a special
investigator, a service provider or a member or employee of a service provider shall not, either directly or
indirectly, except in or in connection with the performance of a function under this Act-
a) makes a record of, or divuiges or communicates to any person any information received in his or her
capacity as member, officer of the Commission, seconded officer, special investigator, service provider or
member or employes of a service provider;
b) make use of any information as is mentioned in paragraph (a); or
¢) produce to any person a document furnished for the purposes of this Act

Penalty: $8000 or imprisonment for 2 years

PLEASE ENSURE THAT THE FORM HAS BEEN SIGNED AND WITNESSED CORRECTLY

26 ACC-HP
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AUSTRALIA

lydnd Sheerelydeciarss: A

1. That | have correctly complated the attached 'List of Documents to be Attached'form and attached all the information, correctly completed
forms, and personal documents specified therein;

2. that all information and documents provided for the security clearance process relate to me and are complete and correct;
3. that every effort has been made to provide original documents required; and
4. that where original documents cannot be provided the attached copy Is a cartified true copy of that document.

| make this solemn declaration by virtue of the Statutory Daclarations Act 1959 as amended and subject to the penalties provided by that Act for
the making of false statements in statutory declarations. conscientiously beliaving the statements contained in this declaration to be true in every
particular.

(@)Signatiire;af pergon:=7 1,
b ; ditciarine

on

Daciar o T
i (place)-.. Orith, ‘Ye

inted’Name;, © |
il i
gy,

‘(3}iSignalire ofyperson | before me,
 bfore wibim the -
dration-is made:

A person who wilfully makes a false statement in a statutory declaration under the Statutory Declarations Act 1959 as amended is guilty of an
offence against that Act, the punishment for which is a fine not exceeding $200 or imprisonment for a term not exceeding six months or both If the
offence is prosecuted summarily, or imprisonment for a term not exceeding four years if the offence is prosecuted upon indictment.

A statutory declaration under the Statutory Declarations Act 1959 as amended may be made only before a Member of the Commonweaith
Parliament, Mamber of a State Parliament, Member of the Legisiative Assembly of the Australian Capital Territory, Member of the Legislative
Assembly of the Northern Territory, Mamber of the Legislative Assembly of Norfolk Island, Judge Magistrate, Master of a Court, Chief Executive
Officer of a Federal Court, Registrar or Deputy of a Court, Clerk of a Court, Clerk of Petty Sessions, Sheriff, Sherlff's Officar, Bailiff, Barrister,
Solicitor, Registered Patent Attorney within the meaning of the Patents Act 1980, Justice of the Peace, Commissioner for Affidavits, Notary Public,
Commissloner for Daclarations, Police Officer, Registered Meadlical Practitioner Dentist, Phamacist, Veterinary Surgeon, Minister of Rellglon
designated as an authorised marriage celabrant, Civil Mammiage Celebrant; Holder of a Statutory Office, Aldarman or Councillor of 2 Municipal or
Shire Councll, Sanlor Executive Service Officer of the Commonwealth Public Service, Permanent Employee of the Commonwealth Governmant
with 5 years service, Senior Executlva Service Officer of a State Public Service, Permanent Employee of a State Government with 5 years service.
Senior Executive Service Officer of a Territory Public Service, Permanant Employee of a Teritory Govemnment with 5 years service, Permanent
Employee of a Local Government with 5 years service, Officer of the Australian Navy, the Australia Army, or the Australlan Air Force, within the
meaning of the Defanca Force Discipline Act 1982, Non-Commissioned Offlcer within the meaning of the Defence Force Discipline Act 1982 with 5
years service, Warrant Officer within the meaning of the Defence Force Discipline Act 1982 with 5 years service, Full-time Teacher at a school, or
tertiary education Institution, with 5 years service, Registered Nurse, or Enrolled Nurse, with 5 years sarvice, Bank Manager. Bank Officer with 5
years Service, Building Society Officer with 5 years servica, Credit Union Officer with S years service, Registered Member of the Institute of
Chartered Accountants in Australla, the Australian Society of Certified Practising Accountants or the Natlonal Institute of Accountants, Postal
Manager, Australian Postal Corporation Officer with § years servica, Person before whom a statutory declaration may be made under the law of the
State, Territory, in which the daclaration is made, Australian Consular Officer, or Australian Diplomatic Officar, within the meaning of the Consular
Fees Act 1985.

PLEASE ENSURE THAT THE FORM HAS BEEN SIGNED AND WITNESSED CORRECTLY

27 ACC-HP
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MEMORANDUM
CSO 6102/98
TO: ALLAN THOMPSON
DIRECTOR LEGISLATION

FROM : LINDY JENKINS
SENIOR ASSISTANT CROWN COUNSEL
RE: SPENT CONVICTIONS ACT 1988 ("THE ACT")

1 refer to your minute dated 2 December 1998.

You request advice as to whether it would be an offence for spent conviction
information, gained by the Anti Corruption Commission ("the ACC") in relation to
an applicant for employment with the ACC, being used for some other purpose.

The question arose during an appearance by you before the Joint Standing
Committee on Delegated Legislation.

Section 16(1) of the Act provides that Regulations may be made, under the general
regulation making power in the Act, exempting persons from the provisions of the
Act. Section 16(3) says that that such exemptions may be expressed by reference

to:

1. employers or others who would be bound by the provisions,

2. employees or others who would have the benefit of the provisions,

3. a type of employment or legal relationship to which the provisions would

relate.

It further says that the exemption may apply to:

1. the whole or any specified provision of Part 3 of the Act; or
2. all spent convictions or spent convictions for specified offences or classes
of offences.

The Regulations relating to the ACC are contained within the Spent Convictions
(Act Amendment) Regulations (No. 3) 1998. They conform with the above
requirements of section 16 of the Act.

They exempt the ACC from the provisions of Division 4 of Part 3 and section 18 of
the Act.

Consequently, in respect to section 18 of the Act, the ACC is permitted to

discriminate against a prospective or current employee on the ground of a spent
conviction of that person.
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In respect to Division 4 it means that the ACC may ask questions about and take
into account a spent conviction of a person who is a cwrent or prospective
employee, member of the ACC, secondee, or appointee under sections 8 - 10 of the
Anti - Corruption Commission Act 1988,

Neither the Act nor the Regulations permit the ACC to obtain or take into account
spent conviction information for any other purpose.

If the ACC obtained information about a spent conviction for other reasons it would
commit an offence under section 28 of the Act and would be liable for a fine of
$1,000.

If the ACC had lawfully obtained the information about a spent conviction and then
took account of that information in an investigation of the good character etc of that
person, section 26 of the Act may apply. That section states:

"(1)  Where a written law of this State permits or allows a person to
consider, take into account, or determine the good character,
fitness, propriety or other like attribute of a person for the purposes
of that written law, the person shall not in deing so have regard to a
spent conviction or the charge to which the conviction relates.

) Failure to comply with subsection (1) is not an offence, but this
subsection does not affect any other remedy that may be invoked in
respect of the failure."

By virtue of this section, the ACC actions would not constitute a criminal offence.
However, the section leaves untouched the ability of the person to apply to the

Supreme Court for an order quashing the relevant part of the investigator's report or
for another remedy.

DY JENKINS

SENIOR ASSISTANT CROWN COUNSEL

14 December 1998
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