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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE  

REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES 
REVIEW  

IN RELATION TO THE  

ROAD TRAFFIC AMENDMENT BILL 2005 

EXECUTIVE SUMMARY  

1 It was agreed, in various national forums from 1991 to 1999, that a national road 
transport regime would be implemented throughout the Australian Commonwealth, 
including nationally uniform driver licensing standards and procedures.  The 
agreements made at these forums culminated in, among other things, the development 
of the National Driver Licensing Scheme, which was originally scheduled for 
implementation in all States and Territories by February 1999.  The National Driver 
Licensing Scheme will not directly apply to the Commonwealth as the constitutional 
responsibility for road transport lies with the States and Territories. 

2 The purposes of the National Driver Licensing Scheme are to: 

• provide for nationally uniform requirements for key driver licensing 
transactions, which include the granting and renewal of driver licences, the 
variation, suspension and cancellation of driver licences and the management 
of demerit points.  The National Driver Licensing Scheme will generally not 
affect the existing State and Territory laws with respect to learner and 
probationary drivers; 

• introduce the concept of ‘one driver/one licence’.  That is, a disqualification 
of a person’s driver licence in one jurisdiction is to apply everywhere in 
Australia; 

• establish nationally common driver licence classes and eligibility criteria.  
This reform was introduced on May 7 2001 by the Road Traffic Amendment 

Act 2000; 

• provide for nationally uniform proof of identification.  This reform was 
introduced on May 7 2001 by the Road Traffic Amendment Act 2000; and 

• provide for the mutual recognition of licences granted in different 
jurisdictions. 
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3 The National Driver Licensing Scheme was developed in order to: 

• improve road safety by closing ‘loopholes’ in previous driver licensing laws.  
For example, the National Driver Licensing Scheme was designed to prevent 
drivers from holding multiple driver licences and being able to select a 
different licence when another one had been suspended; 

• establish one set of driver licensing rules in Australia; 

• assist heavy vehicle drivers in their ability to work throughout Australia; and 

• aid the conversion of driver licences when people move to other jurisdictions. 

4 The Road Traffic Amendment Bill 2005 will continue the implementation of the 
National Driver Licensing Scheme in Western Australia by amending and adding to 
the laws which provide for the existing system of driver licensing and management of 
driving offences.  It also proposes to correct existing drafting inconsistencies and 
anomalies. 

RECOMMENDATIONS  

5 In addition to the recommendations that have been made, the Committee draws the 
attention of the Legislative Council to the following matters which are also canvassed 
in this Report: 

• Clarification of drafting:  clause 6, proposed section 44B(3) - recognition of 
authorisation of another jurisdiction (paragraphs 6.10 to 6.13). 

• Averment provisions:  clause 26 - section 98 amended - proof of certain 
matters (paragraphs 6.29 to 6.30). 

• Subdelegation of legislative power:  clause 35 - sections 111AA and 111AB 
inserted and saving (paragraphs 6.46 to 6.52). 

6 Recommendations are grouped as they appear in the text at the page number indicated 
below: 

Page 11 

Recommendation 1:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why it is preferable to have regulations made under clause 6, proposed section 42(6)(b), 
rather than prescribing, in the Road Traffic Act 1974, the circumstances in which a 
driver may be exempted from complying with proposed Part IVA or a provision of that 
Part. 



 FIFTH REPORT 

G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc iii  

 

Page 13 

Recommendation 2:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why it is preferable to have regulations made under clause 6, proposed section 44, 
rather than prescribing, in the Road Traffic Act 1974: 

• the classes or kinds of motor vehicle that can be driven on roads without the 
driver holding a Western Australian driver’s licence; and 

• the circumstances in which the Director General may permit a person to drive 
without holding a driver’s licence of a kind that authorises that driving. 

 

Page 15 

Recommendation 3:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister clarify the intended scope and 
operation of proposed section 49(2) in view of the people who may commit an offence 
under proposed sections 49(1)(a) or (b).  If: 

(a) the defence in proposed section 49(2) is to be made available only to a 
 person who falls within proposed section 49(1)(a), then the Committee 
 recommends that clause 7, proposed section 49(2) be amended so that it 
 refers to subsection (1)(a) instead of subsection (1).  This could be achieved by 
 the following amendment - 

 Clause 7, page 20, line 15 - To delete “(1)” and insert instead - 

 “(1)(a)”. 

(b) the defence in proposed section 49(2) is to be made available to a person 
 who falls within proposed sections 49(1)(a) or (b), then the Committee 
 recommends that the phrase ‘by the accused’ be deleted from clause 7, proposed 
 section 49(2).  This could be achieved by the following amendment - 

 Clause 7, page 20, line 16 - To delete “by the accused”. 
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Page 16 

Recommendation 4:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council: 

• why proposed section 49 does not contain a subsection equivalent to section 
49(4) of the Road Traffic Act 1974; and 

• whether regulations that will be made under proposed section 42(6)(b) and 
proposed section 44 are intended to have an equivalent effect to existing section 
49(4) of the Road Traffic Act 1974. 

 

Page 21 

Recommendation 5:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister clarify the intended scope and 
purpose of clause 17 in light of the comments made by the Committee.  Depending on 
the responsible Minister’s response, the Legislative Council may wish to delete clause 
17.  This could be achieved by the following amendment - 

Clause 17, page 28, line 19 to page 29, line 12 - To delete the clause. 

 

Page 25 

Recommendation 6:  The Committee recommends that clause 27 of the Road Traffic 
Amendment Bill 2005 be amended so that a further subsection that is equivalent to 
Primary Principle 24(2) is inserted into proposed section 101A.  Consequential 
amendments to section 101 of the Road Traffic Act 1974 may also be required. 

 

Page 26 

Recommendation 7:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why: 

• clause 31, proposed section 104T, is required; and 

• it is preferable to have regulations made under clause 31, proposed section 
104T, rather than prescribing, in the Road Traffic Act 1974, how anomalies 
arising from differing concepts of a person’s ‘demerit point registry 
jurisdiction’ are to be resolved. 
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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES 
REVIEW  

IN RELATION TO THE  

ROAD TRAFFIC AMENDMENT BILL 2005 

1 REFERENCE 

1.1 On September 20 2005, the Road Traffic Amendment Bill 2005 (Bill ) stood referred 
to the Uniform Legislation and Statutes Review Committee (Committee) pursuant to 
Standing Order 230A. 

1.2 Pursuant to Standing Order 230A(4), the Committee is required to report to the 
Legislative Council within 30 days of the first reading of the Bill.  The Committee 
was due to report by October 19 2005 but, pursuant to the Committee’s request, the 
Legislative Council granted an extension of the reporting date to November 15 2005.1 

1.3 Standing Order 230A(5) prevents the Committee inquiring into the policy of the Bill.   

2 INQUIRY PROCEDURE 

2.1 Based on the subject matter of the Bill, the Committee wrote to, and sought written 
submissions from, the following organisations: 

• Australasian College of Road Safety. 

• Pedestrian Council of Australia Ltd. 

• Australian Automobile Association. 

• Royal Automobile Club of WA (Inc). 

2.2 Details of the inquiry were available on the Parliament website, 
www.parliament.wa.gov.au. 

2.3 The Committee did not receive any submissions regarding the Bill. 

2.4 Under Ministerial Office Memorandum MM 2005/01 (attached as Appendix 3), 
various items of information relating to the Bill (Memorandum Information ) should 

                                                      
1  Hon Simon O’Brien MLC, Western Australia, Legislative Council, Parliamentary Debates (Hansard), 

October 13 2005, p6272. 
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have been provided to the Committee at the time the Bill was tabled in Parliament.2  
As this did not occur, the Committee requested the Memorandum Information at an 
administrative level on several occasions after the referral of the Bill.  While the 
Committee was able to obtain some items of Memorandum Information (such as a 
copy of the Bill’s Explanatory Memorandum) with its available resources, it was 
unable to obtain all of it. 

2.5 On October 19 2005, the Committee wrote to the Minister for Planning and 
Infrastructure requesting that the Memorandum Information be provided to the 
Committee by October 31 2005, so that such information could be incorporated into 
this Report.  The Committee received the Memorandum Information from the 
Minister for Police and Emergency Services; Community Safety on November 4 
2005.3 

2.6 The Committee is limited by reporting constraints and the availability of background 
information.  Therefore, rather than exploring substantive issues directly with the 
responsible Minister prior to reporting, in order to meet reporting deadlines the 
Committee decided to use this Report as a means of drawing matters requiring 
clarification from the Minister to the attention of the Legislative Council. 

3 UNIFORM LEGISLATION  

3.1 The Bill has been referred to the Committee because it contains uniform legislation 
within the meaning of Standing Order 230A(1).  In particular, the Bill, by reason of its 
subject matter, introduces a uniform scheme throughout the Australian 
Commonwealth.   

3.2 National legislative schemes implementing uniform legislation take a variety of forms.  
Nine different structures, each with a varying degree of emphasis on national 
consistency or uniformity of laws and adaptability, have been identified.  The 
structures are summarised in Appendix 1.  The Bill most closely resembles the 
legislative structure referred to as ‘Structure 8’, although each participating 
jurisdiction will administer its own legislation.   

3.3 When examining uniform legislation, the Committee considers what are known as 
‘fundamental legislative scrutiny principles’.  Although not formally adopted by the 
Legislative Council as part of the Committee’s terms of reference, the Committee 

                                                      
2  This Memorandum arose out of a report of the Standing Committee on Uniform Legislation and General 

Purposes (2002 to 2005) addressing the difficulty experienced by that committee in obtaining background 
information about uniform legislation:  Western Australia, Legislative Council, Standing Committee on 
Uniform Legislation and General Purposes, Report 19, Uniform Legislation and Supporting 
Documentation, August 2004. 

3  Letter from the Minister for Police and Emergency Services; Community Safety, November 2 2005. 



 FIFTH REPORT 

G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc 3 

applies the principles as a convenient framework for the scrutiny of uniform 
legislation.4  These principles are set out in Appendix 2. 

4 BACKGROUND TO THE ROAD TRAFFIC AMENDMENT BILL 2005 

Road transport reform 

4.1 On July 30 1991, the Heavy Vehicles Agreement, made between the Commonwealth, 
the States and the Australian Capital Territory at a Special Premiers’ Conference in 
Sydney,5 established a Ministerial Council for Road Transport and a national heavy 
vehicle registration, regulation and charging scheme.  The agreement also provided for 
the creation of a National Road Transport Commission to “regulate heavy vehicles on 

a nationally uniform basis and develop a heavy vehicle register”.6   

4.2 On May 11 1992, the Light Vehicles Agreement, made between the Commonwealth, 
New South Wales, Victoria, Queensland, South Australia, the Northern Territory and 
the Australian Capital Territory at a meeting of the Council of Australian 
Governments in Canberra,7 extended the regulation role of the National Road 
Transport Commission to cover all other road users.  The National Road Transport 
Commission identified the following six key reform areas in the process of developing 
a national road transport legislation package:8 

• Heavy vehicle charges. 

• Transportation of dangerous goods by road. 

• Vehicle operations. 

• Vehicle registration. 

• Driver licensing. 

• Compliance and enforcement. 

                                                      
4  Further background on fundamental legislative principles can be found in a report by the predecessor 

Committee, the Standing Committee on Uniform Legislation and General Purposes.  Refer to Western 
Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes, 
Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth Parliament - August 
13 2002 to November 16 2004, November 2004, pp4-9. 

5  See Schedule 1 of the National Road Transport Commission Act 1991 (Cth), which was repealed on 
January 15 2004. 

6  National Competition Council, Compendium of National Competition Policy Agreements, 2nd Edition, 
June 1998, p115:  http://www.ncc.gov.au/pdf/PIAg-001.pdf, (viewed on September 29 2005).  See also 
the repealed National Road Transport Commission Act 1991 (Cth). 

7  See Schedule 2 of the National Road Transport Commission Amendment Act 1992 (Cth). 

8  National Competition Council, Compendium of National Competition Policy Agreements, 2nd Edition, 
June 1998, p115:  http://www.ncc.gov.au/pdf/PIAg-001.pdf, (viewed on September 29 2005). 
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4.3 It was agreed, in various national forums from 1991 to 1999, that a national road 
transport regime would be implemented throughout the Australian Commonwealth, 
including nationally uniform driver licensing standards and procedures.9  The 
agreements made at these forums culminated in, among other things, the development 
of the National Driver Licensing Scheme (Scheme), which was originally scheduled 
for implementation in all States and Territories by February 1999.10  Unfortunately, 
the Memorandum Information supplied by the Minister for Police and Emergency 
Services; Community Safety did not include any agreements or other documents 
evidencing these forums. 

4.4 On December 9 2003, the Inter-Governmental Agreement for Regulatory and 

Operational Reform in Road, Rail and Intermodal Transport, made between the 
Commonwealth and each of the States and Territories, provided for the establishment 
of a National Transport Commission to replace the National Road Transport 
Commission.11  That agreement came into operation on January 15 2004,12 in line with 
the establishment of the National Transport Commission on that date.13   

4.5 The agreement also provided for the national approach to the reform of road transport 
regulation and operation to be extended to the regulation and operation of the rail 
transport and intermodal transport industries.  The Committee received a copy of this 
agreement as part of the Memorandum Information and also as a result of the 
Committee’s six-monthly requests for information regarding proposed uniform 
legislation.14 

4.6 The Committee notes that the April 1995 National Competition Policy agreements 
link payments made under that policy to, among other conditions, the implementation 

                                                      
9  National Competition Council, Compendium of National Competition Policy Agreements, 2nd Edition, 

June 1998, pp115 to 131:  http://www.ncc.gov.au/pdf/PIAg-001.pdf, (viewed on September 29 2005); 
and http://www.ntc.gov.au/Project.aspx?page=A0240030550000002000283, (viewed on September 30 
2005). 

10  National Competition Council, Compendium of National Competition Policy Agreements, 2nd Edition, 
June 1998, p129:  http://www.ncc.gov.au/pdf/PIAg-001.pdf, (viewed on September 29 2005); Principle 1 
of the National Driver Licensing Scheme Primary Principles. 

11  This agreement terminated the Heavy Vehicles Agreement and the Light Vehicles Agreement on January 
15 2004.  See also National Transport Commission, Annual Report 2004, p2:  http://www.ntc.gov.au/ 
filemedia/Reports/ AnnualReport2004.pdf, (viewed on October 6 2005).   

12  Clause 22.1 of the Inter-Governmental Agreement for Regulatory and Operational Reform in Road, Rail 
and Intermodal Transport. 

13  Section 5 of the National Transport Commission Act 2003 (Cth).  Sections 1 and 2 of that Act 
commenced operation on September 6 2003.  The remainder of that Act commenced operation on 
January 15 2004:  http://legislation.timebase.com.au/Doc.aspx?infobase= fedcase.nfo&jump=2003-
81act#JUMPDEST_2003-81act, (viewed on October 12 2005). 

14  This practice was discussed in a report of the Standing Committee on Uniform Legislation and General 
Purposes (2002 to 2005) addressing the difficulty experienced by that committee in identifying bills that 
may become the subject of Standing Order 230A when planning its workload:  Western Australia, 
Legislative Council, Standing Committee on Uniform Legislation and General Purposes, Report 19, 
Uniform Legislation and Supporting Documentation, August 2004. 



 FIFTH REPORT 

G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc 5 

of the agreed road transport reforms.15  The Memorandum Information advised that 19 
of the original 31 reforms proposed by the National Road Transport Commission were 
selected to become part of the National Competition Policy commitments for all 
jurisdictions.  The Scheme and the ‘one driver/one licence’ concept were included in 
the initial list of 19 reforms. 

National Driver Licensing Scheme 

4.7 The purposes of the Scheme are to: 

• provide for nationally uniform requirements for key driver licensing 
transactions, which include the granting and renewal of driver licences, the 
variation, suspension and cancellation of driver licences and the management 
of demerit points.  The Scheme will generally not affect the existing State and 
Territory laws with respect to learner and probationary drivers; 

• introduce the concept of ‘one driver/one licence’.  That is, a disqualification 
of a person’s driver licence in one jurisdiction is to apply everywhere in 
Australia; 

• establish nationally common driver licence classes and eligibility criteria.  The 
Memorandum Information advised that this reform was introduced on May 7 
2001 by the Road Traffic Amendment Act 2000; 

• provide for nationally uniform proof of identification.  The Memorandum 
Information advised that this reform was introduced on May 7 2001 by the 
Road Traffic Amendment Act 2000; and 

• provide for the mutual recognition of licences granted in different 
jurisdictions.16 

4.8 The Scheme was developed in order to: 

• improve road safety by closing ‘loopholes’ in previous driver licensing laws.  
For example, the Scheme was designed to prevent drivers from holding 
multiple driver licences and being able to select a different licence when 
another one had been suspended;17 

• establish one set of driver licensing rules in Australia; 

                                                      
15  National Competition Council, Compendium of National Competition Policy Agreements, 2nd Edition, 

June 1998, p115:  http://www.ncc.gov.au/pdf/PIAg-001.pdf, (viewed on September 29 2005). 

16  http://www.ntc.gov.au/Project.aspx?page=A0240030550000002000283, (viewed on September 30 2005). 

17  Hon Jon Ford MLC, Minister for Fisheries representing the Minister for Police and Emergency Services, 
Western Australia, Legislative Council, Parliamentary Debates (Hansard), September 20 2005, p5542. 
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• assist heavy vehicle drivers in their ability to work throughout Australia; and 

• aid the conversion of driver licences when people move to other 
jurisdictions.18 

4.9 The National Road Transport Commission developed the following principles and 
administrative guidelines in order to help each jurisdiction implement the Scheme: 

• National Driver Licensing Scheme Primary Principles (Primary Principles).  
A copy of the Primary Principles is attached as Appendix 4. 

• National Driver Licensing Scheme Supporting Principles (Supporting 
Principles). 

• Administrative Guideline:  Management Use and Release of Information. 

• Administrative Guideline:  Proof of Identity Requirements. 

• Administrative Guideline:  National Driver Licensing Scheme. 

4.10 These principles and administrative guidelines were approved by the transport 
Ministers for implementation by the States and Territories on December 15 1999.19  
The Scheme will not directly apply to the Commonwealth20 as the constitutional 
responsibility for road transport lies with the States and Territories.21 

4.11 The Primary Principles contain all of the principles which are to appear in a 
participating jurisdiction’s primary legislation, whereas the Supporting Principles are 
intended to provide a framework for each jurisdiction’s subsidiary legislation.22   

4.12 The Scheme is predicated on introducing general concepts of driver licensing and 
management of driving offences in primary legislation and placing most of the 
operational detail in regulations. 

Legislative response in other participating jurisdictions 

4.13 As at October 12 2005, the responses in the jurisdictions implementing the Scheme 
were as follows: 

                                                      
18  http://www.ntc.gov.au/Project.aspx?page=A0240030550000002000283, (viewed on September 30 2005). 

19  http://www.ntc.gov.au/Default.aspx?page=A02309315400010020, (viewed on September 29 2005). 

20  http://www.ntc.gov.au/Project.aspx?page=A0240030550000002000283, (viewed on September 30 2005). 

21  http://www.ntc.gov.au/Default.aspx?page=A02309315400010020, (viewed on September 29 2005).  In 
relation to Western Australia, see generally, section 2(1) Constitution Act 1889 and the Commonwealth of 
Australia Constitution Act (Cth). 

22  Principle 17 of the National Driver Licensing Scheme Primary Principles. 
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• Australian Capital Territory :  the Road Transport (Driver Licensing) Act 

1999 (ACT) commenced operation on March 1 2000.  Sections 1 and 2 of the 
Road Transport (General) Act 1999 commenced on December 23 1999 and 
the remainder of that Act commenced on March 1 2000.23 

• New South Wales:  the Road Transport (Driver Licensing) Act 1998 (NSW) 
provided for different commencement dates for different provisions of the 
Act.  Schedule 2 and section 36, in its application to that Schedule, 
commenced on November 27 1998 and the rest of the Act came into force on 
March 1 1999.  Sections 1 and 2 of the Road Transport (General) Act 1999 
commenced operation on December 23 1999 and the remaining provisions 
commenced operation on March 1 2000.  That Act was repealed and replaced 
by the Road Transport (General) Act 2005, which, except for Schedule 3.33 
[1] to [3] and [15] to [19],24 commenced operation on September 30 2005.25 

• Victoria :  the Transport Legislation (Amendment) Act 2004 (Vic)26 and the 
Road Safety (Amendment) Act 1996 (Vic)27 both amended the Road Safety Act 

1986 (Vic) in order to implement the Scheme.  The provisions in each of those 
Acts commenced on various dates.28 

• Queensland:  the principal Act is the Transport Operations (Road Use 

Management) Act 1995 (Qld), which, in section 171,29 contains the power to 

                                                      
23 http://www.legislation.act.gov.au/a/1999-78/default.asp?show=full, (viewed on October 12 2005). 

24  It is intended for those provisions to commence on December 1 2005:  http://www.legislation.nsw.gov. 
au/maintop/scanact/inforce/NONE/0, (viewed on October 12 2005). 

25 http://www.legislation.nsw.gov.au/maintop/scanact/inforce/NONE/0, (viewed on October 12 2005). 

26 http://www.dms.dpc.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da 
4001b90cd/b2a3a1cce4233010ca256f71001fe15e/$FILE/04-110A.pdf, (viewed on October 12 2005). 

27  http://www.dms.dpc.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555e 
a6ca256da4001b90cd/7060a3f314ecaa12ca256e5b00213af0/$FILE/96-037a.pdf, (viewed on October 12 
2005). 

28  Section 44(2) of the Transport Legislation (Amendment) Act 2004 (Vic) commenced on December 9 
2003; section 44(1) commenced on June 16 2004; sections 1 to 7, 14, 17 to 23, 25, 28, 30, 31, 34, 35, 37, 
40, 42, 43, 45 to 52, 54 to 57 and the Schedule commenced on December 22 2004; Part 12 (sections 58-
62) commenced on February 1 2005; sections 12, 13, 16, 24, 26, 27, 29, 32, 33, 36, 38 commenced on 
February 1 2005; sections 8 to 11 and 15 commenced on July 1 2005; sections 39 and 41 commenced on 
September 30 2005; and section 53 has not yet been proclaimed.  However, note section 2(10) of the Act: 
“If section 53 does not come into operation before 1 January 2006, it comes into operation on that day” .  
Part 1 of the Road Safety (Amendment) Act 1996 (Vic) commenced on November 6 1996; section 13 was 
deemed to commence on December 19 1995; sections 3, 5 to 8, 10, 12 and 14 commenced on November 
21 1996; and the rest of the Act commenced on July 1 1997:  http://www.ocpc.vic.gov.au/domino/ 
web_notes/ocpcweb.nsf/4a87ff3bf2c03cc38525646f0072ffa9/6bb5113f0b5e4be3ca2568d9001a4be6/$FI
LE/20050930-a1a.pdf, (viewed on October 12 2005). 

29  Sections 1, 2, 92 and Schedule 1 of the Transport Operations (Road Use Management) Act 1995 (Qld) 
commenced operation on April 5 1995.  Section 93(7) commenced operation on May 12 1995 and the 
remainder of the Act commenced operation on July 1 1995:  http://www.legislation.qld.gov.au/ 
LEGISLTN/SLS/1999/99SL301.pdf, (viewed on October 12 2005). 
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make regulations implementing the Scheme.  The Transport Operations 

(Road Use Management – Driver Licensing) Regulation 1999 (Qld) was made 
pursuant to that power and commenced operation on December 1 1999.30 

• South Australia:  the Motor Vehicles (Miscellaneous) Amendment Act 1999 

(SA) amended both the Motor Vehicles Act 1959 (SA)31 and the Road Traffic 

Act 1961 (SA)32 to bring these Acts into line with the Scheme.  Various 
sections of the Motor Vehicles (Miscellaneous) Amendment Act 1999 (SA) 
commenced operation on different dates, ranging from September 6 1999 to 
July 9 2001.33 

• Tasmania:  the Vehicle and Traffic Act 1999 (Tas)34 commenced operation on 
August 14 2000 to enable the adoption of the Scheme.  Section 38 of that Act 
provides for a driver licensing scheme to be established under the regulations 
and this occurred with the Vehicle and Traffic (Driver Licensing and Vehicle 

Registration) Regulations 2000 (Tas).35  The regulations came into effect on 
the same day that the principal Act commenced:  August 14 2000.36 

• Northern Territory :  two principal Acts were amended to implement the 
Scheme.  The Motor Vehicles Amendment Act (No. 2) 1998 (NT) commenced 
operation on February 9 1999 and the Traffic Amendment Act (No. 2) 1998 

                                                      
30 http://www.legislation.qld.gov.au/LEGISLTN/SLS/1999/99SL301.pdf, (viewed on October 12 2005). 

31 http://www.parliament.sa.gov.au/Catalog/legislation/Acts/m/1959.53.un.htm, (viewed on October 12 
2005). 

32 http://www.parliament.sa.gov.au/Catalog/legislation/Acts/r/1961.50.un.htm, (viewed on October 12 
2005). 

33  Sections 92(a) and (c) commenced on September 6 1999; sections 3, 4(a), (e) to (g), (m) and (s), 9(a) to 
(c), (e) and (f), 11, 13, 16, 17, 24, 35, 37, 41, 48, 49, 57, 63(a), (b), 68 to 71, 79, 83, 84, 87(b), 89, 90(b), 
92(b), 93, 94 and 97 commenced on December 1 1999; sections 44(d), (g) and 50(f) commenced on 
March 23 2000; section 76 commenced on July 1 2000; sections 4(d), (j), (k), (n), (p) to (r), (t), 5, 39, 40, 
42, 43, 44(a) to (c), (e), (f), 45 to 47, 50(a) to (e), 51 to 56, 58, 60 to 62, 63(c), 64 to 67, 72 to 75, 78, 85, 
86, 87(a), 90(c) to 95 commenced on June 17 2001; sections 4(b), (c), (h), (i), (l), (o) and (u), 6 to 8, 9(d), 
10, 12, 14, 15, 18 to 23, 25 to 34, 36, 38 59, 77, 80 to 82, 88, 90(a), 91 and 96 commenced on July 9 
2001; available from:  http://legislation.timebase.com.au/Doc.aspx?infobase=saaa.nfo&jump=1959-
53act%20principalamending#JUMPDEST_1959-53act%20principalamending, (viewed October 12 
2005). 

34  http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=;doc_id=70%2B%2B1999%2BAT%40EN%2B 
20050930130000;histon=;prompt=;rec=;term=, (viewed on October 12 2005). 

35  http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=phrase;doc_id=%2B49%2B2000%2BAT%40EN 
%2B20050930000000;histon=;prompt=;rec=;term=driver%20licensing, (viewed on October 12 2005). 

36 Regulation 2 of the Vehicle and Traffic (Driver Licensing and Vehicle Registration) Regulations 2000 
(Tas). 
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(NT) also commenced operation on the same date.37  However, the Committee 
notes that the Northern Territory does not have a demerit points system.38 

5 OVERVIEW OF THE ROAD TRAFFIC AMENDMENT BILL 2005 

5.1 The Bill consists of 48 clauses in the following four parts: 

• Part 1 - Preliminary. 

• Part 2 - Amendments to the Road Traffic Act 1974. 

• Part 3 - Transitional provision. 

• Part 4 - Consequential amendments to other Acts (those Acts being the Fines, 

Penalties and Infringement Notices Enforcement Act 1994, Motor Vehicle 

Drivers Instructors Act 1963, Road Traffic Amendment Act 1996 and Road 

Traffic Amendment (Vehicle Licensing) Act 2001). 

5.2 The Bill will continue the implementation of the Scheme in Western Australia by 
amending and adding to the laws which provide for the existing system of driver 
licensing and management of driving offences.  It also proposes to correct existing 
drafting inconsistencies and anomalies.39 

6 LEGISLATIVE SCRUTINY - AMENDMENTS TO THE ROAD TRAFFIC ACT 1974 

Clause 6 - Part IVA replaced:  proposed section 42(6)(b) - regulations for driver licensing 
scheme 

6.1 The Governor is delegated the power to make regulations for the purposes of the Road 

Traffic Act 1974 under section 111 of that Act.  Proposed section 42(6)(b) provides 
that regulations may be made to: 

relieve any driver described in the regulations from the requirement 

to comply with this Part [the proposed Part IVA], or a specified 

provision of this Part or the regulations. 

                                                      
37 http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/c424ffcd 

12371cf669256ec500069431/$FILE/Repm020.pdf, (viewed on October 12 2005). 

38  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p25. 

39  Hon Jon Ford MLC, Minister for Fisheries representing the Minister for Police and Emergency Services, 
Western Australia, Legislative Council, Parliamentary Debates (Hansard), September 20 2005, p5542. 
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6.2 By permitting the Governor to alter the effect of the proposed Part IVA of the Road 

Traffic Act 1974 (authorisation to drive), proposed section 42(6)(b) falls within the 
description of what is known as a ‘Henry VIII clause’.40 

6.3 The Standing Committee on Uniform Legislation and General Purposes (2002 to 
2005) (Previous Committee) had previously indicated its dissatisfaction with ‘Henry 
VIII clauses’ and indicated that it was of the view that such clauses should not be used 
as ‘insurance’ against unforseen consequences, as a substitute for careful drafting, or 
for mere administrative convenience.41  The Committee endorses this position of the 
Previous Committee. 

6.4 Although any regulations made under proposed section 42(6)(b) would be subject to 
the disallowance procedures in the Interpretation Act 1984, disallowance generally 
occurs only after the regulations have commenced operation and the effect of 
disallowance is not retrospective.  For example, immediately after the relevant 
regulation commences operation, a person exempted from the new Part IVA may act 
in a manner contrary to a provision in that Part and any subsequent disallowance of 
the regulation would be illusory. 

6.5 However, the Committee notes that principle 18(2)(j) of the Primary Principles 
contemplates that regulations may be made to exempt a driver, or drivers of a kind, 
from a jurisdiction’s driver licensing law.  The Bill’s Explanatory Memorandum 
indicates that proposed section 42(6)(b) may be required because of the special 
circumstances of some applicants.42  It provides the example of a refugee who may not 
be able to provide documentary proof of their birth.43  The Committee acknowledges 
Primary Principle 18(2)(j) and the comments made in the Explanatory Memorandum, 
but, in light of the concerns regarding ‘Henry VIII clauses’, it makes 
Recommendation 1. 

                                                      
40  A ‘Henry VIII clause’ has been defined as “a clause of an Act of Parliament which enables the Act to be 

expressly or impliedly amended by subordinate legislation or Executive action”:  Queensland, Legislative 
Assembly, Scrutiny of Legislation Committee, The Use of “Henry VIII clauses” in Queensland 
Legislation, January 1997, p24. 

41  Western Australia, Legislative Council, Uniform Legislation and General Purposes, Report 25, Petroleum 
Legislation Amendment and Repeal Bill 2005, June 2005, pp22-23; Western Australia, Legislative 
Council, Standing Committee on Uniform Legislation and General Purposes, Report 17, Architects Bill 
2003, June 2004, pp21-22.  The latter Report also sets out further information regarding ‘Henry VIII 
clauses’ and other Reports of that Committee which comment on these clauses. 

42  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p6. 

43  This type of information may be required under clause 6, proposed new section 42E (additional matters to 
do with identity), of the Road Traffic Amendment Bill 2005. 
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Recommendation 

Recommendation 1:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why it is preferable to have regulations made under clause 6, proposed section 42(6)(b), 
rather than prescribing, in the Road Traffic Act 1974, the circumstances in which a 
driver may be exempted from complying with proposed Part IVA or a provision of that 
Part. 

Clause 6 - Part IVA replaced:  proposed section 44 - authorisation to drive without a 
driver’s licence 

6.6 Proposed section 44(1) provides that regulations may be made to provide that motor 
vehicles of a prescribed class or kind can be driven on roads without the driver 
holding a Western Australian driver’s licence.  Proposed section 44(2) provides that 
regulations may be made to give the Director General a discretion to permit a person 
to drive without holding a driver’s licence of a kind that authorises that driving.  
Driving without a relevant driver’s licence would otherwise constitute an offence.44 

6.7 Proposed section 44 is a ‘Henry VIII clause’.  In the Committee’s view, the proposed 
section is contemplated by Primary Principles 18(2)(j) and (m).  The Bill’s 
Explanatory Memorandum explains that it would be necessary to have regulations of 
this type in order to provide for:45 

• “special events such as rallies, where vehicles are being driven on roads 

under special circumstances and the driver does not hold a driver’s licence”; 
and 

• “ flexibility to deal with certain unusual or special purpose vehicles where the 

usage of those vehicles is strictly limited”. 

6.8 The Committee notes that the Road Traffic Act 1974 does not currently appear to 
contain a provision that is equivalent to proposed section 44.  However, section 83 of 
the Road Traffic Act 1974 (which will not be affected by the Bill) does provide the 
Minister with the power to temporarily suspend the operation of that Act (and 
regulations made under that Act) for the purpose of races, meetings and speed tests: 

83. Temporary suspension of written law 

(1) Whenever any number of persons, or any club or clubs, for 

the purpose of enabling a race meeting or speed test to take 

place, request the Minister to temporarily suspend the 

                                                      
44  Clause 7, proposed new section 49 of the Road Traffic Amendment Bill 2005. 

45  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p8. 
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operation of any provisions of, or regulations made under, 

this Act, the Minister may — 

(a) refuse to suspend those provisions or regulations for 

such purpose; or 

(b) subject to subsection (2), by notice published in the 

Gazette temporarily suspend those provisions or 

regulations for such purpose. 

(2) The Minister shall not temporarily suspend the operation of 

any provisions or regulations unless he has first obtained the 

consent of the local government for the district within which 

the race meeting or speed test will be held. 

(3) Any temporary suspension of provisions or regulations under 

this section shall be subject to such conditions and limitations 

as are specified by the Minister. 

(4) Where a person fails to observe a condition or limitation 

under which a provision or regulation is temporarily 

suspended under this section, that provision or regulation 

shall be taken to be in operation in relation to that person. 

(5) Notwithstanding subsection (4), a person who fails to observe 

a condition or limitation under which a provision or 

regulation is temporarily suspended under this section 

commits an offence. 

Penalty: For a first offence, 6 PU. 

For a subsequent offence, 12 PU. 

(6) The Minister may delegate to the Commissioner of Police or 

any member of the Police Force specified in the instrument of 

delegation of all or any of the powers conferred upon the 

Minister under subsection (1). 

6.9 The Committee makes recommendation 2. 
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Recommendation 

Recommendation 2:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why it is preferable to have regulations made under clause 6, proposed section 44, 
rather than prescribing, in the Road Traffic Act 1974: 

• the classes or kinds of motor vehicle that can be driven on roads without the 
driver holding a Western Australian driver’s licence; and 

• the circumstances in which the Director General may permit a person to drive 
without holding a driver’s licence of a kind that authorises that driving. 

Clause 6 - Part IVA replaced:  proposed section 44B(3) - recognition of authorisation of 
another jurisdiction 

6.10 Proposed section 44B deals with the recognition in Western Australia of driving 
authorisations in other jurisdictions.  Proposed section 44B(2) provides that a 
recognised authorisation cannot then authorise a driver to drive in Western Australia 
to any greater extent than the driver could drive in the original jurisdiction.  Proposed 
section 44B(3) provides as follows: 

Subsection (2) does not prevent the holder of another jurisdiction’s 

driving authorisation from being authorised to drive in this State to a 

greater extent than the recognised authorisation would authorise the 

holder to drive in the other jurisdiction because of a condition 

described in subsection (1)(b)(i) or (ii). 

6.11 The conditions referred to in proposed section 44B(3) are those that either cannot 
apply in Western Australia or are prescribed (by regulations) not to apply.  The Bill’s 
Explanatory Memorandum indicates that: 

This situation may occur where there is a restriction in the home 

jurisdiction that has no relevance in WA, therefore there would be no 

need for the restriction to apply.  The result would be that the person 

had greater authorisation in WA than they did in their own 

jurisdiction.46 

6.12 In the Committee’s view, the drafting in proposed section 44B(3) would benefit from 
clarification.  The current wording suggests that it is the condition (as opposed to the 

                                                      
46  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p9. 
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non-application or non-recognition of the condition) that will authorise a driver to 
drive to a greater extent in Western Australia. 

6.13 This matter was addressed by the Committee in correspondence to the Minister for 
Planning and Infrastructure.47  The Committee suggested that proposed section 44B(3) 
should read:  ‘…because of the non-application of a condition described in subsection 
(1)(b)(i) or (ii)’.  In response, Parliamentary Counsel’s view was that the suggested 
change was not needed and would not be an improvement.48 

Clause 7 - Section 49 replaced:  driving while unlicensed or disqualified - reversal of 
onus of proof 

6.14 Proposed section 49(1) makes it an offence for a person to: 

• drive a motor vehicle on a road while not authorised under proposed Part IVA 
to do so;49 or 

• employ or permit another person to drive a motor vehicle on a road while that 
other person is not authorised under proposed Part IVA to do so.50 

6.15 Proposed section 49(2) states that it “is a defence to a charge of an offence under 

subsection (1) [proposed section 49(1)] to prove that the motor vehicle was driven by 

the accused in accordance with” (emphasis added): 

• regulations made under proposed section 44(1) which provide that a motor 
vehicle of a prescribed class or kind may (either generally or in prescribed 
circumstances) be driven on roads without the driver holding a driver’s 
licence;51 or 

• a ‘necessity permit’ issued under proposed section 49A.52  ‘Necessity permits’ 
may be issued by a police officer if he or she finds a person who is driving 
while under a licence suspension order53 and the police officer is of the view 
that it would be impracticable or may jeopardise the safety of any person to 
ask the driver to immediately cease driving.  The ‘necessity permit’ would 
permit the driver to drive by the shortest practicable route to a place specified 

                                                      
47  Letter to Minister for Planning and Infrastructure, October 19 2005, p2. 

48  Letter from Mr Greg Calcutt SC, Parliamentary Counsel, Parliamentary Counsel’s Office, October 24 
2005, p2. 

49  Proposed section 49(1)(a). 

50  Proposed section 49(1)(b). 

51  Proposed section 49(2)(a). 

52  Proposed section 49(2)(b). 

53  Refer to sections 19 and 43 of the Fines, Penalties and Infringement Notices Enforcement Act 1994. 
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in the permit.  This defence currently appears in section 49A(5) of the Road 

Traffic Act 1974. 

6.16 The Committee observes that, although proposed section 49(2) refers to “an offence 

under subsection (1)”, the rest of the wording in that proposed section54 suggests that 
the defences only apply to people who have been charged with an offence against 
proposed section 49(1)(a); that is, driving a motor vehicle on a road without 
authorisation as opposed to employing or permitting another person to do so.  The 
Bill’s Explanatory Memorandum confirms this intent.55  If the Explanatory 
Memorandum is correct, then the Committee makes Recommendation 3(a).  If the 
Explanatory Memorandum is incorrect and the defence in proposed section 49(2) is 
also to be made available to a person who falls within proposed section 49(1)(b), then 
the Committee makes Recommendation 3(b). 

Recommendation 

Recommendation 3:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister clarify the intended scope and 
operation of proposed section 49(2) in view of the people who may commit an offence 
under proposed sections 49(1)(a) or (b).  If: 

(a) the defence in proposed section 49(2) is to be made available only to a 
 person who falls within proposed section 49(1)(a), then the Committee 
 recommends that clause 7, proposed section 49(2) be amended so that it 
 refers to subsection (1)(a) instead of subsection (1).  This could be achieved by 
 the following amendment - 

 Clause 7, page 20, line 15 - To delete “(1)” and insert instead - 

 “(1)(a)”. 

(b) the defence in proposed section 49(2) is to be made available to a person 
 who falls within proposed sections 49(1)(a) or (b), then the Committee 
 recommends that the phrase ‘by the accused’ be deleted from clause 7, proposed 
 section 49(2).  This could be achieved by the following amendment - 

 Clause 7, page 20, line 16 - To delete “by the accused”. 

                                                      
54  Refer to the emphasis in the quote in paragraph 6.15 of this Report. 

55  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p12. 
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Clause 7 - Section 49 replaced:  driving while unlicensed or disqualified - exemption for 
physically disabled drivers 

6.17 The Committee notes that while clause 7 of the Bill deletes and replaces section 49 of 
the Road Traffic Act 1974 with a proposed section 49, it does not propose to insert an 
equivalent of the existing section 49(4).  Section 49(4) provides as follows: 

Subsection (1)[56] does not apply to the driving of a vehicle that is 

exempted by the regulations from paragraph (b) of the description of 

“Motor carrier” in the First Schedule if the vehicle is being driven by 

a physically disabled person. 

6.18 The Committee could not identify any regulations made under the Road Traffic Act 

1974 which currently provide this exemption.  However, the Committee queries: 

• why the proposed section 49 does not contain a subsection equivalent to 
existing section 49(4); and 

• whether regulations that will be made under proposed section 42(6)(b) and 
proposed section 44 are intended to have an equivalent effect to existing 
section 49(4). 

6.19 The Committee makes Recommendation 4. 

Recommendation 

Recommendation 4:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council: 

• why proposed section 49 does not contain a subsection equivalent to section 
49(4) of the Road Traffic Act 1974; and 

• whether regulations that will be made under proposed section 42(6)(b) and 
proposed section 44 are intended to have an equivalent effect to existing section 
49(4) of the Road Traffic Act 1974. 

Clause 17 - Section 64A amended and related amendments 

6.20 Section 64A of the Road Traffic Act 1974 deals with the offence of driving with a 
blood alcohol level of 0.02 percent or more.  The current section 64A reads as follows: 

64A. Probationary driver driving with 0.02% blood alcohol 
content 
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(1) Except as provided in subsection (2), a person who drives or 

attempts to drive a motor vehicle while the percentage of 

alcohol in his blood equals or exceeds 0.02% commits an 

offence. 

Penalty: Not less than 2 PU or more than 6 PU; and, in any 

event, the court convicting a person shall order that he 

be disqualified from holding or obtaining a driver's 

licence for a period of not less than 3 months.  

(2) This section does not apply to a person who - 

(a) holds or has previously held an unrestricted licence; 

or  

(b) has, during a period of one year or more, been 

authorised to drive a motor vehicle under the law in 

force in another State or country or in a Territory,  

unless the person - 

(c) is subject to an order disqualifying the person from 

holding or obtaining a driver's licence imposed for 

an offence against section 63 or 67, or for a second 

or subsequent offence against section 64, committed 

after the commencement of the Road Traffic 
Amendment Act 1997 [January 1 1998]; 

(d) does not hold a driver's licence because it has been 

cancelled under section 75(2a) or (2b) as a result of 

an order disqualifying the person from holding or 

obtaining a driver's licence imposed on the person 

upon being convicted of an offence committed after 

the commencement of the Road Traffic Amendment 
Act 1997;  

(e) holds an extraordinary licence; or  

(f) is a recently disqualified driver.  

(3) For the purpose of subsection (2), a person is a recently 

disqualified driver if, within the last 3 years, the person - 

                                                                                                                                                         
56  This is the existing equivalent of the proposed new section 49(1). 
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(a) has ceased to be subject to; or  

(b) has been issued a driver's licence in a case where the 

person did not hold a driver's licence because it had 

been cancelled under section 75(2a) or (2b) as a 

result of,  

an order disqualifying the person from holding or obtaining a 

driver's licence imposed for an offence against section 63 or 

67, or for a second or subsequent offence against section 64, 

committed after the commencement of the Road Traffic 
Amendment Act 1997. 

6.21 The current effect of section 64A of the Road Traffic Act 1974 is that the following 
drivers will commit an offence if their blood alcohol limit equals or exceeds 0.02 
percent: 

• Drivers who have never held a driver’s licence. 

• Drivers who hold a learner’s permit. 

• Drivers who hold a probationary licence.  In keeping with the Scheme and the 
Primary Principles, the Bill proposes to replace the term ‘probationary 
licence’ with ‘provisional licence’.57 

• Post-probationary drivers who hold an extraordinary licence. 

• Post-probationary drivers who have been disqualified from holding or 
obtaining a driver’s licence or who have had their driver’s licence cancelled 
due to certain alcohol-related offences. 

• Post-probationary drivers who are ‘recently disqualified drivers’.58  That is, 
drivers who were previously the subject of a court order disqualifying them 
from holding or obtaining a driver’s licence due to certain alcohol-related 
offences, and who, in the last three years: 

a) have ceased to be subject to that court order; or 

b) have been issued with a driver’s licence. 

6.22 With the amendments proposed by clauses 17(1) and (2) of the Bill, section 64A will 
read as follows: 

                                                      
57  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p3. 
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64A. Probationary driver driving with 0.02% blood alcohol 
content 

(1) A person to whom this subsection applies who drives or 
attempts to drive a motor vehicle while the percentage of 
alcohol in his blood equals or exceeds 0.02% commits an 
offence. 

Penalty: Not less than 2 PU or more than 6 PU; and, in any 
event, the court convicting a person shall order that he be 
disqualified from holding or obtaining a driver's licence 
for a period of not less than 3 months.  

(2) Subsection (1) applies to a person who — 

(a) holds a provisional licence or, if the person were 
eligible to hold a driver’s licence under this Act, 
would be limited to holding a provisional licence, 

unless the person - 

(c) is subject to an order disqualifying the person from 
holding or obtaining a driver's licence imposed for an 
offence against section 63 or 67, or for a second or 
subsequent offence against section 64, committed 
after the commencement of the Road Traffic 

Amendment Act 1997 [January 1 1998]; 

(d) does not hold a driver's licence because it has been 
cancelled under section 75(2a) or (2b) as a result of 
an order disqualifying the person from holding or 
obtaining a driver's licence imposed on the person 
upon being convicted of an offence committed after 
the commencement of the Road Traffic Amendment 

Act 1997; 

(e) holds an extraordinary licence; or  

(f) is a recently disqualified driver.  

(3) For the purpose of subsection (2), a person is a recently 
disqualified driver if, within the last 3 years, the person - 

                                                                                                                                                         
58  Refer to the definition in section 64A(3) of the Road Traffic Act 1974. 
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(a) has ceased to be subject to; or  

(b) has been issued a driver's licence in a case where the 
person did not hold a driver's licence because it had 
been cancelled under section 75(2a) or (2b) as a result 
of,  

an order disqualifying the person from holding or obtaining a 
driver's licence imposed for an offence against section 63 or 
67, or for a second or subsequent offence against section 64, 
committed after the commencement of the Road Traffic 

Amendment Act 1997. 

6.23 The scope of existing section 64A is considerably reduced by the proposed 
amendments, which appear to be anomalous.  Amended section 64A would only apply 
to drivers who hold (or would be eligible to hold) a provisional licence.  Amended 
section 64A would not apply to a person who holds (or is eligible to hold) a 
provisional licence if: 

• they hold an extraordinary licence; 

• they are a ‘recently disqualified driver’;59 and 

• they are disqualified from holding or obtaining a driver’s licence or who have 
had their driver’s licence cancelled due to certain alcohol-related offences. 

6.24 This effect is very different to that of the current section 64A.  For example, if clauses 
17(1) and (2) of the Bill are enacted, the offence of driving with a blood alcohol limit 
that equals or exceeds 0.02 percent would no longer apply to any driver who holds an 
extraordinary licence. 

6.25 The Committee notes that the amendments proposed in clauses 17(1) and (2) of the 
Bill do not relate to the Scheme, but appear to represent some of the corrections to 
“earlier drafting inconsistencies and anomalies in the penalty provisions that relate to 

some drink-driving offences” 60. 

6.26 The Bill’s Explanatory Memorandum indicates that clauses 17(1) and (2) of the Bill 
were aimed at preventing situations where a person driving without a licence could 
avoid being convicted of an offence under section 64A because they did not hold a 

                                                      
59  As defined in section 64A(3) of the Road Traffic Act 1974.  See the sixth bullet-point at paragraph 6.21 of 

this Report. 

60  Hon Jon Ford MLC, Minister for Fisheries representing the Minister for Police and Emergency Services, 
Western Australia, Legislative Council, Parliamentary Debates (Hansard), September 20 2005, p5542. 
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provisional licence.61  In the Committee’s view, this aspect of clause 17 of the Bill is 
superfluous because the existing section 64A already applies to drivers who have 
never held a licence.   

6.27 The heading to existing section 64A may be somewhat misleading as it only refers to 
“Probationary driver”.  However, as outlined in paragraph 6.21, an analysis of the 
existing section reveals that it applies to a much wider range of drivers: 

• Subsection (1) applies generally to people who drive, whether or not they 
have a licence. 

• Subsections (2)(a) and (b) provide that generally, subsection (1) does not 
apply to people who hold or have held an unrestricted licence (as opposed to 
those people who have never held a licence). 

• Subsections (2)(c) to (f) prescribe the circumstances where subsection (1) still 
applies to people who hold or have held an unrestricted licence.   

6.28 The amendments proposed by clause 17 do clarify that the offence of driving with a 
blood alcohol level that equals or exceeds 0.02 percent is restricted to probationary 
drivers (as indicated in the heading to existing section 64A).  However, the 
Explanatory Memorandum does not suggest that the Bill intended to remove holders 
of extraordinary licences and ‘recently disqualified drivers’ from the various 
categories of drivers who may commit an offence if their blood alcohol level equals or 
exceeds 0.02 percent.62  The Committee is of the view that the effect of clauses 17(1) 
and (2) of the Bill have unintended consequences and makes Recommendation 5.  The 
Committee also notes that the heading to section 64A may require amendment. 

Recommendation 

Recommendation 5:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister clarify the intended scope and 
purpose of clause 17 in light of the comments made by the Committee.  Depending on 
the responsible Minister’s response, the Legislative Council may wish to delete clause 
17.  This could be achieved by the following amendment - 

Clause 17, page 28, line 19 to page 29, line 12 - To delete the clause. 

                                                      
61  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p16. 

62  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p21 (regarding clause 26 of the 
Road Traffic Amendment Bill 2005). 
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Clause 26 - Section 98 amended - Proof of certain matters 

6.29 Clause 26 seeks to insert subsections (1a), (1b) and (1c) into section 98 of the Road 

Traffic Act 1974.  The proposed subsections relate to evidence presented in 
prosecutions or proceedings for an offence against the Road Traffic Act 1974.  
Proposed subsections (1a) and (1c) are ‘averment provisions’ as they provide that: 

• an averment (in subsection (1a)) of certain matters; and 

• a certificate (in subsection (1c)) stating certain matters, 

are taken to be proof of those matters in the absence of evidence to the contrary. 

6.30 ‘Averment provisions’ and the issues surrounding them have been discussed by the 
Previous Committee.63  The Committee endorses the comments made by the Previous 
Committee and observes that the matters sought to be averred and certificated under 
proposed sections 98(1a) and (1c), respectively, are matters of a ‘preliminary’ nature.  
Further, the Committee notes that proposed sections 98(1b) and (1c) are contemplated 
by the Scheme.64 

Clause 27 - Section 101A inserted - Protection of people testing or examining or giving 
certain information 

6.31 One of the fundamental principles of law is that all persons are equal before the law, 
and should therefore be fully liable for their acts or omissions.  A law should not 
confer immunity on a specified person or class of persons from legal proceedings or 
prosecution without adequate justification.  Where such an immunity is conferred on 
public sector officials or employees, it has been suggested by some Australian 
parliamentary committees that: 

• the immunity should not extend to negligence; and 

• the responsible authority should remain liable for damage caused by its 
negligence, or the negligence of its officers or employees.  That is, while civil 
liability may not attach to an official or employee, liability attaches instead to 
the State. 

6.32 This legislative principle is reflected in Primary Principle 24. 

6.33 Clause 27 of the Bill seeks to insert section 101A into the Road Traffic Act 1974.  
Proposed section 101A will confer: 

                                                      
63  Western Australia, Legislative Council, Uniform Legislation and General Purposes, Report 25, Petroleum 

Legislation Amendment and Repeal Bill 2005, June 2005, pp12-14. 

64  Principle 23 of the National Driver Licensing Scheme Primary Principles. 
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• immunity from criminal proceedings on people for “expressing to the 

Director General, in good faith, an opinion formed as a result of having 

carried out a test or examination under this Act”; 65 and 

• immunity from both an action in tort and criminal proceedings on people who 
report to the Director General, in good faith, information that discloses or 
suggests that another person is unfit to drive or that it may be dangerous to 
grant, vary or fail to vary another person’s authority to drive. 

6.34 The protection given by proposed section 101A is in addition to the protection given 
by section 101 of the Road Traffic Act 1974.  Section 101 provides the Crown and any 
of the following people with immunity from both civil and criminal liability for any 
matter or thing done (or omitted to be done) by the following people in good faith and 
for the purposes of the Road Traffic Act 1974: 

• The Minister. 

• The Director General. 

• Any warden. 

• Any inspector. 

• Any other person authorised to carry out the provisions of the Road Traffic 

Act 1974. 

6.35 The current wording of section 101 of the Road Traffic Act 1974 and proposed section 
101A suggests that the people prescribed in those provisions will be protected from 
being sued for negligence as long as they have acted in good faith.  Ordinarily, a 
person is not absolved of their negligent acts or omissions just because they had also 
acted honestly or in good faith. 

6.36 This provision of immunity for people assisting the Director General (who is 
responsible for the administration of the licensing provisions in the Road Traffic Act 

1974)66 is contemplated in Primary Principle 24, particularly in paragraphs (3) and (4).  
The Committee acknowledges that it will be essential for the operation of the Scheme 
for the employees of the government department, and other people, assisting the 
Director General to be assured of this protection. 

6.37 However, Primary Principle 24(2), when read with Primary Principle 3(2), suggests 
that a civil liability for any act or omission: 

                                                      
65  Proposed section 101A(2). 

66  Section 6 of the Road Traffic Act 1974. 
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• of a police officer that would have attached to that police officer (had it not 
been for the protection afforded to them for acts or omissions done honestly 
and in good faith) should instead attach to the Government; and 

• of a person acting for the government department assisting the Director 
General that would have attached to that person (had it not been for the 
protection afforded to them for acts or omissions done honestly and in good 
faith) should instead attach to the government department. 

6.38 That is, the Primary Principles require the Crown to be made vicariously liable for the 
acts or omissions of its employees where those employees would have been liable in 
civil action even though they had acted honestly or in good faith.  Negligence is one 
example of a civil cause of action that can be pursued even where the defendant had 
acted honestly or in good faith. 

6.39 At common law, where a statute provides a defence for an employee, the statutory 
body or Crown is not then automatically vicariously liable for the actions of the 
employee.  In such cases, express words are needed to impose the liability for the acts 
or omissions of the employee on the statutory body or Crown.67   

6.40 The Committee observes that, despite Primary Principle 24, the amendments proposed 
by clause 27 of the Bill do not provide for the Crown to be vicariously liable in civil 
action for the acts or omissions of its employees.  In fact, there is express provision in 
section 101 of the Road Traffic Act 1974 for the Crown to be immune from any 
liability for the acts or omissions of people authorised to carry out the purposes of that 
Act.  Clause 27 of the Bill does not propose to vary the current situation. 

6.41 The issue of whether or not liability should be imposed on the Crown may be a matter 
of policy from which Standing Order 230A(5) may prevent an inquiry by the 
Committee.  However, Primary Principle 24(2) makes it clear that the policy decision 
is to provide for the Crown’s vicarious liability.  The amendments proposed by clause 
27 do not reflect that policy decision. 

6.42 In light of the above comments, the Committee makes Recommendation 6. 

                                                      
67  Bell v Western Australia [2004] WASCA 205 at [34] and [77]; Robertson v R (1997) 92 A Crim R 115 at 

121-122; De Bruyn v South Australia (1990) 54 SASR 231 at 235; Cowell v Corrective Services 
Commission of New South Wales (1988) 13 NSWLR 714 at 731-733; Parker v The Commonwealth 
(1965) 112 CLR 295 at 300-301. 
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Recommendation 

Recommendation 6:  The Committee recommends that clause 27 of the Road Traffic 
Amendment Bill 2005 be amended so that a further subsection that is equivalent to 
Primary Principle 24(2) is inserted into proposed section 101A.  Consequential 
amendments to section 101 of the Road Traffic Act 1974 may also be required. 

Clause 31 - Part VIA inserted - Proposed section 104T - Regulations adapting to schemes 
of other jurisdictions 

6.43 Proposed section 104T provides as follows: 

(1) Regulations may be made to deal with anomalies arising from 

a difference between what this Act identifies as a person’s 

demerit point registry jurisdiction and what applies 

according to a corresponding concept under the law of 

another jurisdiction. 

(2) Regulations made for that purpose may modify the operation 

of this Part. 

6.44 Under the Bill, a person’s ‘demerit point registry jurisdiction’ is generally the State or 
Territory in which they are issued with a driver’s licence or a learner’s permit.68  A 
major aspect of the Scheme is the introduction of a national exchange of demerit 
points, which will aid in the recognition of driver licence suspensions across 
jurisdictions.69  Among other things, a person’s ‘demerit point registry jurisdiction’ 
will be responsible for collating that person’s demerit points, regardless of where in 
Australia those points are incurred.70 

6.45 Proposed section 104T(2) amounts to a ‘Henry VIII clause’.  The Committee reiterates 
its comments at paragraphs 6.3 to 6.4 of this Report and makes Recommendation 7.  It 
is noted that none of the other participating jurisdictions appear to have legislation 
containing a provision equivalent to proposed section 104T. 

                                                      
68  Clause 31, proposed section 104C of the Road Traffic Amendment Bill 2005. 

69  Hon Jon Ford MLC, Minister for Fisheries representing the Minister for Police and Emergency Services, 
Western Australia, Legislative Council, Parliamentary Debates (Hansard), September 20 2005, p5542. 

70  Clause 31, proposed Part VIA Division 2 of the Road Traffic Amendment Act 2005. 
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Recommendation 

Recommendation 7:  The Committee recommends that during debate on the Road 
Traffic Amendment Bill 2005, the responsible Minister advise the Legislative Council 
why: 

• clause 31, proposed section 104T, is required; and 

• it is preferable to have regulations made under clause 31, proposed section 
104T, rather than prescribing, in the Road Traffic Act 1974, how anomalies 
arising from differing concepts of a person’s ‘demerit point registry 
jurisdiction’ are to be resolved. 

Clause 35 - Sections 111AA and 111AB inserted and saving 

Proposed section 111AB(1) - Power of the Minister to declare exemptions from specified 

regulations 

6.46 This proposed subsection allows for the making of regulations which: 

may provide for the Minister to declare, in writing in accordance with 

the regulations, that a specified requirement of the regulations does 

not apply to a specified person or vehicle. 

6.47 The Bill’s Explanatory Memorandum indicates that the Minister may need to exercise 
this power where: 

due to the remoteness of a particular area, certain persons do not 

have access to the services required to comply with the regulations.71 

6.48 The Committee notes that proposed section 111AB(1) is identical to existing section 
103B(1) of the Road Traffic Act 1974.  Part 5 of the Road Traffic (Vehicle Standards) 

Regulations 2002 currently prescribes in detail when and how the Minister can grant 
the exemptions.  The regulations provide such comprehensive direction to the Minister 
that it could be argued that these matters are in fact governed by the regulations and 
not the Minister’s discretion.  However, there is no guarantee that the current 
regulations will not be replaced by ‘skeletal’ regulations which provide very little 
direction to the Minister. 

6.49 The Committee also notes that the Minister’s declarations will not be subject to 
parliamentary disallowance.  This is the same situation as applies under existing 
section 103B.  As an interesting aside, the Committee observes that when existing 

                                                      
71  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p34. 
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section 103B was proposed as part of the Road Traffic Amendment Bill 2001, the 
accompanying Explanatory Memorandum incorrectly stated that the declarations 
would be subject to disallowance.72 

Proposed section 111AB(2) and (3) - Power of the Director General and Commissioner of 

Main Roads to grant exemptions from regulations 

6.50 These proposed subsections allow for, respectively, the making of regulations which 
may provide for the Director General and the Commissioner of Main Roads to grant 
exemptions to regulations relating to vehicle safety standards.  The proposed 
subsections amount to a subdelegation of legislative power, the exercise of which is 
not directly reviewable by the Parliament. 

6.51 The Committee notes that proposed sections 111AB(2) and (3) are identical to 
existing sections 103B(2) and (3) of the Road Traffic Act 1974.  Part 6 of the Road 

Traffic (Vehicle Standards) Regulations 2002 currently prescribes in detail when and 
how the Director General can grant the exemptions, but there are currently no 
regulations providing for the Commissioner of Main Roads to grant exemptions. 

6.52 The Bill’s Explanatory Memorandum indicates that the Commissioner’s power is 
necessary to “facilitate the movement of large loads within Western Australia”.73  The 
Explanatory Memorandum for the relevant amendment Bill that inserted existing 
section 103B indicates that the powers may be needed to exempt persons undertaking 
a particular occupation.74 

7 CONCLUSION  

7.1 Apart from those matters raised in recommendations, the Committee has highlighted a 
number of issues for the consideration of the Legislative Council.  The Committee 
commends this Report to the House. 

 

___________________ 

Hon Simon O’Brien MLC 

Chairman 

 

November 15 2005 

                                                      
72  Explanatory Memorandum for the Road Traffic Amendment Bill 2001, p2. 

73  Explanatory Memorandum for the Road Traffic Amendment Bill 2005, p34. 

74  Explanatory Memorandum for the Road Traffic Amendment Bill 2001, p2. 
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APPENDIX 1 

IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION  

The former Legislative Assembly Standing Committee on Uniform Legislation and Intergovernmental 
Agreements identified and classified nine legislative structures relevant to the issue of uniformity in 
legislation which were endorsed by the 1996 Position Paper entitled Scrutiny of National Schemes of 

Legislation.  A brief description of each is provided below. 

Structure 1: Complementary Commonwealth-State or Co-operative Legislation.  The 
Commonwealth passes legislation, and each State or Territory passes legislation which interlocks with it 
and which is restricted in its operation to matters not falling within the Commonwealth’s constitutional 
powers. 

Structure 2: Complementary or Mirror Legislation.  For matters which involve dual, overlapping, 
or uncertain division of constitutional powers, essentially identical legislation is passed in each 
jurisdiction. 

Structure 3: Template, Co-operative, Applied or Adopted Complementary Legislation.  Here a 
jurisdiction enacts the main piece of legislation, with the other jurisdictions passing Acts which do not 
replicate, but merely adopt that Act and subsequent amendments as their own. 

Structure 4: Referral of Power.  The Commonwealth enacts national legislation following a 
referral of relevant State power to it under section 51 (xxxvii) of the Australian Constitution. 

Structure 5: Alternative Consistent Legislation.  Host legislation in one jurisdiction is utilised by 
other jurisdictions which pass legislation stating that certain matters will be lawful in their own 
jurisdictions if they would be lawful in the host jurisdiction.  The non-host jurisdictions cleanse their 
own statute books of provisions inconsistent with the pertinent host legislation. 

Structure 6: Mutual Recognition.  Recognises the rules and regulations of other jurisdictions.  
Mutual recognition of regulations enables goods or services to be traded across jurisdictions.  For 
example, if goods or services to be traded comply with the legislation in their jurisdiction of origin they 
need not comply with inconsistent requirements otherwise operable in a second jurisdiction, into which 
they are imported or sold. 

Structure 7: Unilateralism.  Each jurisdiction goes its own way.  In effect, this is the antithesis of 
uniformity. 

Structure 8: Non-Binding National Standards Model.  Each jurisdiction passes its own legislation 
but a national authority is appointed to make decisions under that legislation.  Such decisions are, 
however, variable by the respective State or Territory Ministers. 

Structure 9: Adoptive Recognition.  A jurisdiction may choose to recognise the decision making 
process of another jurisdiction as meeting the requirements of its own legislation regardless of whether 
this recognition is mutual. 
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APPENDIX 2 

FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES  

Does the legislation have sufficient regard to the rights and liberties of 
individuals? 

1. Are rights, freedoms or obligations, dependent on administrative power only if 
sufficiently defined and subject to appropriate review?  

2. Is the Bill consistent with principles of natural justice?  

3. Does the Bill allow the delegation of administrative power only in appropriate cases 
and to appropriate persons?  Sections 44(8)(c) and (d) of the Interpretation Act 1984.  
The matters to be dealt with by regulation should not contain matters that should be in the 
Act not subsidiary legislation.  

4. Does the Bill reverse the onus of proof in criminal proceedings without adequate 
justification?   

5. Does the Bill confer power to enter premises, and search for or seize documents or 
other property, only with a warrant issued by a judge or other judicial officer? 

6. Does the Bill provide appropriate protection against self-incrimination?  

7. Does the Bill adversely affect rights and liberties, or impose obligations, 
retrospectively?  

8. Does the Bill confer immunity from proceeding or prosecution without adequate 
justification?   

9. Does the Bill provide for the compulsory acquisition of property only with fair 
compensation?  

10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?  

11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?   

Does the Bill have sufficient regard to the institution of Parliament? 

12. Does the Bill allow the delegation of legislative power only in appropriate cases and 
to appropriate persons?  
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13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative 
power (instrument) to the scrutiny of the Legislative Council? 

14. Does the Bill allow or authorise the amendment of an Act only by another Act? 

15. Does the Bill affect parliamentary privilege in any manner? 

16. In relation to uniform legislation where the interaction between state and federal 
powers is concerned: Does the scheme provide for the conduct of Commonwealth 
and State reviews and, if so, are they tabled in State Parliament? 
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APPENDIX 3 

MINISTERIAL OFFICE MEMORANDUM  

 

Premier of 

MINISTERIAL OFFICE MEMORANDUM 

MM 2005/01 

UNIFORM LEGISLATION AND STATUTES REVIEW COMMITTEE 

The Uniform Legislation and Statues Review Committee ("the Committee") 
scrutinises all uniform legislation on behalf of the Legislative Council of Western 
Australia. 

Uniform legislation 

Uniform legislation is legislation that ratifies or gives effect to a bilateral or 
multilatera[ intergovernmental agreement to which the Government of the State is a 
party; or which by reason of subject matter, introduces a uniform scheme or uniform 
laws throughout the Commonwealth of Australia ("uniform legislation"). 

The Legislative Council standing order 

The Legislative Council standing orders provide for Bills implementing uniform 
legislation to automatically stand referred to the Committee for inquiry and report. 
The relevant standing order provides: 

230A (1) This order applies to a Bi[1 that-

(a) ratifies or gives effect to a bilatera[ or multilateral 
intergovernmental agreement to which the Government of the 
State is a party; or 

(b) by reason of its subject matter, introduces a uniform scheme or 
uniform laws throughout the Commonwealth. 

(2) The second reading stage of a BiI[ is not to be resumed where SO 
230(a) applies, or commence where SO 230(b) applies, within 30 days 
of the date of the Bill's first reading or before it has been reported from 
a committee, whichever is the later. 

(3) Unless otherwise ordered, a Bill when read a first time stands referred 
to the Uniform Legislation and Statutes Review Committee. 

(4) The Uniform Legislation and Statutes Review Committee or other 
committee, receiving a Bill under subclause (3) is to present its final 
report not later than 30 days of the day of the reference or such other 
period as may be ordered by the House. 

(5) The policy of a Bill is not a matter for inquiry by a committee receiving 
it. 

197 St George's Terrace, Perth, Western Australia 6000 
Telephone (08) 9222 9888 Facsimile (08) 9322 1213 Email: wa-government@dpc.wa.gov.au 

www.premler.wa.gov.au 
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The standing order requires that the Committee report back on the Bill within 30 
days. The Legislative Council can resolve to extend or reduce this period although it 
is more usual that the time for the Committee's inquiry and report is extended. 

Ministers can assist the passage of uniform legislation through the Legislative 
Council by: 

(1) identifying the Billls early as one that may be subject to standing order 
230A; 

(2) being aware that in programming the introduction and parliamentary 
passage of the BiIIls, account must be taken of the 30-day (minimum) 
period that the Bilils will stand referred to the Committee for inquiry; 
and 

(3) responding to a request from the Committee for information in a timely 
manner. 

Identification of Bills as uniform legislation 

When introducing into the Parliament of Western Australia a Bill that implements 
uniform legislation, Ministers should ensure that the second reading speech for the 
Bill: 

(a) makes reference to the fact that the Bill is pursuant (whether in whole 
or in part) to uniform legislation; and 

(b) outlines the relevant intergovernmental agreement/memorandum of 
understanding pursuant to which the Bill has been introduced. 

Provision of Information 

To assist the conduct of the Committee's inquiries, a Minister should consider 
providing the following information to the Committee, at the time a Bill to which 
standing order 230A applies is tabled in Parliament: 

(a) a copy of the relevant intergovernmental agreement/memorandum of 
understanding, if one is available; 

(b) if (a) is not available, a copy of the communique from the Ministerial 
Council meeting at which it was agreed to introduce the legislation; 

(c) a statement as to any timetable for the implementation of the 
legislation; 

(d) a copy of the Explanatory Memoranda; 
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(e) a public statement of the Government's policy on the Bill; 

(f) the advantages and disadvantages to the State as a participant in the 
relevant scheme or agreement; 

(g) relevant constitutional issues; 

(h) an explanation as to whether and by what mechanism the State can 
opt out of the scheme; 

(i) the mechanisms by which the Bill, once enacted, can be amended. 
That is, whether the intergovernmental agreement/memorandum of 
understanding places parameters on the type of and manner in which it 
is envisaged that amendments are to be made to the legislation, for 
example whether the agreement of the State, or a majority of States 
and Territories, is required; and 

U) if the legislation has been developed by reference to a model Bill, a 
copy of that model Bill; 

(k) the name and contact numbers for the: 
• Policy Officer who has carriage of the Bill; and 
• Instructing Officer in the relevant department. 

This information should be sent via the Minister's Office to: 

Advisory Officer 
Uniform Legislation and Statutes Review Committee 

Legislative Council 
Parliament House 

PERTH WA 6000. 

In order to assist the timely passage of uniform legislation through the Legislative 
Council, Ministers should ensure that Ministerial staff and agencies within their 
portfolios are familiar with the above requirements of the Committee. 

It is important that any request for the Committee to prohibit publication of all or part 
of the information provided is made when the information is provided and the reason 
why it is to be confidential is clearly stated. It should be noted that ongoing 
negotiations between levels of government are considered to be confidential and 
wherever possible, should not be divulged until the State's position is finalised. It 
should be further noted that the Committee will consider requests for confidentiality, 
but retains the power to publish any material. The Legislative Council may also 
authorise publication. 
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Further information regarding the functions or procedures of the Committee may be 
sought from the Committee Clerk, Uniform Legislation and Statutes Review 
Committee, telephone 9222 7300. 

DR GEOFF GALLOP MLA 
PREMIER 

Enquiries: 

Circulars replaced by this 
MM 
Issue Date 
Review Date 
or Expiry Date 

Committee Clerk 
Uniform Legislation and Statutes 
Review Committee 
92227300 
n/a 

18/07/05 
18/07/07 
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APPENDIX 4 

NATIONAL D RIVER LICENSING S CHEME PRIMARY 

PRINCIPLES 

 

National Driver Licensing Scheme 

Primary Principles 

The purpose of the primary principles is to establish a framework for a national driver 
licensing scheme throughout Australia. The scheme will provide uniform arrangements 
for the post-novice licensing of drivers of motor vehicles, the renewal of licences, and 
their suspension and cancellation. The primary principles contain provisions relating to 
the appointment of a driver licensing authority, the functions and power of the authority, 
the security of personal or commercially sensitive information, the management of 
demerit points for driving offences, the delegation of powers by the authority, and the 
review of decisions made by the authority. 
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National Driver Licensing Scheme: Primary Principles 

PART 1-PRELIMINARY 

1 Commencement 

(1) A national driver licensing scheme modelled on the primary and supporting 
principles set out in this document is scheduled for implementation in all 
Australian States and Territories by February 1999. 

2 Purposes 

(1) The purposes of the scheme are to: 

(a) provide for the establishment of an Australia-wide driver licensing 
system that is designed to provide: 

(i) 

(ii) 

uniform licence classes for the drivers of motor vehicles; and 

uniform attendant eligibility criteria for those licence classes; 
and 

(b) define the responsibilities of people in respect of driver licensing; and 

(c) provide a means of identifying licensed drivers of motor vehicles; and 

(d) facilitate the regulation of drivers of motor vehicles in the interests of 
safety and efficiency and law enforcement generally; and 

(e) provide a means of enforcing safety standards relating to the driving of 
motor vehicles on roads and road related areas; and 

(f) facilitate: 

(i) the recovery of expenses incurred in administering the 
system; and 

(ii) the collection oflicence fees. 

(2) However, these primary principles (other than primary principle 25) are not 
intended to affect existing State and Territory laws relating to learner licences, 
provisional licences, restricted licences or people holding those licences. 

(3) The primary principles, supporting principles and the resulting amended driver 
licensing law are intended to improve road safety and transport efficiency, and 
reduce the costs of administering road transport. 



Uniform Legislation and Statutes Review Committee  

40 G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc 

2 National Driver Licensing Scheme: Primary Principles 

3 Binding the Crown 

(1) It is intended that the amended driver licensing law of the States and Territories 
will bind the Crown in all its capacities. 

(2) However, it is not intended that the Crown be made liable to be prosecuted for 
an offence. 

4 Penalties 

(1) The primary and supporting principles do not list penalties for offences against 
the amended driver licensing law. 

(2) It is intended that the penalties will be determined in the National Road 
Transport Commission's Compliance and Enforcement Module. 

(3) In the interim, State and internal Territory penalty levels may apply. 

PART 2-DEFINITIONS 

5 Definitions 

(1) Expressions used in the primary principles that are defined in the Dictionary to 
the principles have the meanings given to them in the Dictionary unless the 
context or subject matter otherwise indicates or requires. 

PART 3-DRIVER LICENSING SYSTEM 

Division 1-Driver licensing authority 

6 Minister to appoint driver licensing authority 

(1) The Minister may, by notice in the Gazette, appoint an authority to administer 
the driver licensing system established by the primary and supporting 
principles. 



 FIFTH REPORT 

G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc 41 

National Driver Licensing Scheme: Primary Principles 

7 Fixing fees 

(1) The Minister or the driver licensing authority may, by notice in the Gazette, fix 
fees for services provided by the driver licensing authority in connection with 
the licensing of drivers, or the renewal or late renewal of driver licences. 

(2) While fees of that kind fixed by one of those means are in force, fees of that 
kind cannot be fixed by another of those means. 

(3) This principle is not intended to prevent a law, other than the amended driver 
licensing law, fixing fees for services provided by the driver licensing 
authority. 

8 Functions of driver licensing authority 

(1) The functions of the driver licensing authority are: 

(a) to administer the driver licensing system established by the primary 
and supporting principles; and 

(b) to maintain a driver licence register in accordance with the supporting 
principles; and 

( c) to maintain a demerit points register in accordance with the supporting 
principles; and 

(d) to provide information about drivers in accordance with the supporting 
principles; and 

(e) such other functions as are conferred by the primary principles or the 
supporting principles. 

NOTE: 

ill relation to paragraph 8(1)(d), the supporting principles do not preclude the 
driver licensing authority from the release or sale of statistical data calculated 
from the register. 

9 Powers of driver licensing authority 

(1) The amended driver licensing law shall provide that the driver licensing 
authority has all the powers it needs to carry out its functions. 

3 
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10 Driver licensing authority not to issue or renew licence in 
certain circumstances 

(1) The driver licensing authority must not issue a driver licence to a person unless 
it is satisfied that: 

(a) the person is eligible to be issued with the driver licence; and 

(b) if the person is the holder of an Australian driver licence or a licence 
to drive a motor vehicle in a foreign country-that licence has been 
surrendered; 

in accordance with the supporting principles. 

(2) However, the driver licensing authority may issue a driver licence to a person 
without the person surrendering the person's licence to drive a motor vehicle in 
a foreign country in circumstances prescribed by the supporting principles. 

(3) The driver licensing authority must not renew a driver licence of a person if it 
is satisfied that the person no longer resides within the jurisdiction. 

NOTE: 

Subprinciple 10 (3) does not apply to a person who resides temporarily outside 
the jurisdiction. 

11 Recognition of offences for which demerit points are 
incurred 

(1) The driver licensing authority may, in writing: 

(a) recognise offences created under a law in force in this or another 
jurisdiction that are not on the national schedule of demerit points as 
being offences for which the authority will apply demerit points to 
drivers; and 

(b) specify the number of demerit points incurred for each of those 
offences. 

(2) The driver licensing authority must publish a notice in the Gazette of the 
offences recognised under subprinciple (1) and the number of demerit points 
specified for each of those offences. 
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12 Demerit points 

Recording of demerit points 

(1) Demerit points incurred by a person for an offence are to be recorded in the 
demerit points register in respect of the day on which the offence was 
committed. 

Licence suspension for demerit points 

(2) The driver licensing authority must give a notice of licence suspension to the 
holder of a driver licence who incurs 12 or more demerit points within the 
previous 3 years. 

(3) The period of licence suspension under subprinciple (2) is the period applicable 
under the table. 

Licence suspension for demerit points 

Number of demerit points 
incurred within previous 3 

Item years 

2 

3 

12 to 15 ........... , .................................. . 

16 to 19 

20 or more 

Period of licence suspension 

3 months ...................................... 
4 months 

5 months 

(4) If a person who has been served with a notice of licence suspension does not 
make an election under subprinciple (6), the person's driver licence is 
suspended for the period applicable under subprinciple (3) from the date 
specified in the notice. 

(5) On the commencement of a period of suspension or a period of good behaviour 
(see subprinciple (6», all demerit points recorded in the demerit points register 
against the person at the date of the notice are taken to be deleted. 

Alternative to suspension 

(6) A person who incurs at least 12 demerit points within the previous 3 years may, 
within 21 days after being served with a notice of licence suspension by the 
driver licensing authority, notify the authority in writing that he or she elects, as 
an alternative to undergoing the suspension, to be of good behaviour for a 
period of 12 months from the day on which the licence would have been 
suspended. 

5 
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(7) If a person who makes an election in accordance with subprinciple (6) incurs 2 
or more demerit points during the 12 months period, the driver licensing 
authority must give the person a notice suspending the person's driver licence, 
commencing on a day specified in the notice, for twice the period that would 
have applied to the person under subprinciple (3) if the person had not made 
the election. 

(8) On the commencement of the period of suspension referred to in subprinciple 
(7), all demerit points recorded in the demerit points register against the person 
at the date of the notice are taken to be deleted. 

(9) However, demerit points incurred by a person: 

(a) after the person is served with a notice oflicence suspension but 
before the suspension begins; or 

(b) ifthe person makes an election in accordance with subprinciple (6)~ 
after the person is served with the notice of licence suspension and 
before the 12 month period of good behaviour; 

are to be taken into account for the purposes of subprinciple (2) from the end of 
the period of licence suspension or period of good behaviour. 

13 Demerit points penalties not affected by court-imposed 
penalties 

(1) A period of licence suspension under principle 12 is in addition to a period of 
licence suspension imposed by a court in Australia, or under another law in 
force in the jurisdiction relating to: 

(a) driving offences involving the use of alcohol or other drugs; or 

(b) speeding; or 

( c) the non-payment of fines. 

(2) Demerit points recorded in the demerit points register against a person are not 
affected by a period of licence suspension imposed by a court in Australia, or 
under another law in force in the jurisdiction relating to a matter referred to in 
paragraph (l)(a), (b) or (c). 

14 Mutual recognition 

(1) The driver licensing authority must, in accordance with the supporting 
principles, recognise: 
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(a) driver licences issued by another jurisdiction; and 

(b) licence conditions that apply to those licences, other than conditions 
that apply only in circumstances that are unique to that other 
jurisdiction. 

If: 

(a) 

(b) 

a person: 

(i) commits an offence in this jurisdiction that is included in the 
national schedule of demerit points; or 

(ii) pays the amount specified in an infringement notice for such 
an offence; and 

the person holds a driver licence issued by another driver licensing 
authority; 

the driver licensing authority must, as soon as practicable, transmit all relevant 
information about the offence to the other driver licensing authority. 

(3) If the person is not the holder of an Australian driver licence, the driver 
licensing authority must transmit the relevant information about the offence to 
the driver licensing authority of the State or internal Territory in which the 
person resides. 

(4) However, the driver licensing authority is not required to transmit any 
information until after: 

(a) if the person appeals against a conviction for the offence and the 
appeal is dismissed-the dismissal of the appeal; or 

(b) if the person does not appeal-the last time at which the person could 
have appealed. 

(5) If the driver licensing authority receives information about a person from 
another driver licensing authority under the provision of the law of the other 
jurisdiction that corresponds to this principle, the driver licensing authority 
must take the action it would have taken if the offence had been committed in 
this jurisdiction. 

15 Security of information in registers 

(1) The driver licensing authority must ensure that the information contained in the 
driver licence register or the demerit points register that is of a personal nature 
or that has commercial sensitivity for the person about whom it is kept is not 
released except as provided by the supporting principles. 

7 
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16 Delegation by driver licensing authority 

(1) The driver licensing authority may, by signed instrument, delegate to a 
prescribed person all or any of its powers under the primary or supporting 
principles. 

Division 2-Regulations 

17 Regulations to be based on supporting principles 

(1) The State or Territory may make regulations consistent with the supporting 
principles prescribing matters: 

(a) required or permitted to be prescribed by the primary principles; or 

(b) necessary or convenient to be prescribed for carrying out or giving 
effect to the primary principles. 

(2) The regulations may apply, adopt or incorporate by reference documents 
published by the National Road Transport Commission and approved by the 
Ministerial Council for Road Transport, either as published or as amended 
from time to time. 

18 Model driver licensing system 

(1) The supporting principles provide a system oflicensing drivers of motor 
vehicles that are used on roads or road related areas that: 

(a) provides a means of authorising the driving of motor vehicles on roads 
and road related areas; and 

(b) enables the identification of licensed drivers of motor vehicles. 

(2) The supporting principles: 

(a) provide for the issue and renewal of driver licences, and for the 
imposition of conditions on driver licences; and 

(b) provide for the cancellation, variation and suspension of driver 
licences; and 

(c) fix the periods for which a driver licence or renewal remains in force; 

and 

(d) require the production of specified information by: 

(i) applicants for driver licences or renewals of driver licences; 
or 
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(ii) holders of driver licences; and 

(e) provide for the issue of infringement notices for specified offences; 
and 

(f) provide for the recognition by the driver licensing authority of things 
done under a corresponding law of another jurisdiction; and 

(g) provide for a refund, in accordance with the supporting principles, of 
part of a licence fee where a driver licence is surrendered before it 
expires; and 

(h) provide for the collection of: 

(i) licence fees; and 

(ii) fees fixed under the amended driver licensing law or another 
law relating to services provided by the driver licensing 
authority; and 

(i) provide for the approval by the driver licensing authority of the form 
in which applications are to be made to the authority, and the form in 
which documents are to be issued by the authority, for the purposes of 
the supporting principles; and 

0) provide that the amended driver licensing law, or specified provisions 
of the amended law, do not apply to a driver, or drivers of a kind, 
identified in the supporting principles; and 

(k) allow the driver licensing authority to revoke, in the manner and in 
circumstances specified in the supporting principles, an exemption for 
a driver, or drivers of a kind, given under the amended driver licensing 
law made for the purposes of paragraph 0); and 

(1) prescribe different classes of driver licences, and grade each class by 
reference to the driving skills required for each class, and the 
eligibility criteria for the issue of each class; and 

(m) allow the driver licensing authority to exempt a person from the 
requirement to hold a driver licence or a driver licence of a particular 
class (an exemption may be subject to conditions imposed by the 
driver licensing authority); and 

(n) provide for the maintenance of a driver licence register and a demerit 
points register; and 

(0) prescribe: 

9 

(i) the form in which the driver licensing authority is to issue 
evidence of the authority to drive a motor vehicle provided by 
a driver licence; and 

(ii) the circumstances in which that evidence must be surrendered 
or returned to the driver licensing authority; and 
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prescribe transitional arrangements for the transition to the amended 
driver licensing law from the driver licensing system that was 
previously in operation. 

(3) The supporting principles prescribe the offences (relating to the driving or use 
of motor vehicles), and the number of demerit points incurred for each offence, 
that comprise the national schedule of demerit points. 

(4) The supporting principles list offences for breaches of the amended driver 
licensing law. 

19 Power to include or exclude areas 

(1) The Minister may declare, by notice in the Gazette, that the amended driver 
licensing law, or specified provisions of the amended law: 

(a) apply to a specified area of the jurisdiction that is open to or used by 
the public; or 

(b) do not apply to a specified road or road related area. 

(2) The declaration has effect until it is revoked, or for the period specified in the 
declaration. 

20 Review of decisions 

(1) The amended driver licensing law is to provide a system for review of 
decisions of the driver licensing authority identified in the supporting 
principles. 

PART 4--0FFENCES 

21 Driving when unlicensed or disqualified 

(1) A person who drives a motor vehicle of a type for which an Australian driver 
licence is required on a road or road related area is guilty of an offence if the 
person is unlicensed or has been disqualified from driving a motor vehicle by a 
court in Australia. 

(2) A person is unlicensed if: 
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(a) the person drives a motor vehicle without being the holder of an 
Australian driver licence or a learner licence authorising the driving of 
a vehicle of the vehicle's class; or . 

(b) an Australian driver licence or other authority of the person to drive a 
motor vehicle in any State or internal Territory is: 

(i) suspended; or 

(ii) cancelled and the person has not subsequently been issued 
another licence or authority to drive. 

(3) However, a person is not to be treated as being unlicensed if the person is 
exempted under the amended driver licensing law from the requirement to hold 
a driver licence to drive a vehicle of the vehicle's class. 

22 Obtaining driver licence by false statements 

(1) A person is guilty of an offence if the person: 

(a) by a false statement or any misrepresentation or other dishonest 
means, obtains or attempts to obtain a driver licence or the renewal of 
a driver licence; or 

(b) without lawful authority or excuse, possesses a driver licence obtained 
or renewed using those means. 

(2) A driver licence so obtained or renewed is void, and the driver licensing 
authority may alter the driver licence register accordingly. 

23 Evidentiary provisions 

(1) A court may admit as evidence a document that appears to be signed on behalf 
of the driver licensing authority certifying a matter that appears in or can be 
calculated from the driver licence register or another record kept by the driver 
licensing authority. 

(2) A court may admit as evidence a document that is issued under the law of 
another jurisdiction that relates to: 

(a) whether a person has a driver licence or other authority to drive a 
motor vehicle, the extent of the authority conferred by a licence or 
other authority and any conditions of that licence or other authority; or 

(b) any offence found to have been committed by a person in relation to 
the driving of a motor vehicle or in relation to driver licensing, 



Uniform Legislation and Statutes Review Committee  

50 G:\DATA\US\Usrp\us.rta.051115.rpf.005.xx.a.doc 

12 

(c) 

National Driver Licensing Scheme: Primary Principles 

including any penalty imposed or other order made in respect of that 
offence; or 

demerit points incurred by a person. 

(3) The court must accept the documents as proof of the facts stated in them if 
there is no evidence to the contrary. 

(4) A court may admit into evidence other documents prescribed by the amended 
driver licensing law in the circumstances set out in the supporting principles. 

PART 5-GENERAL 

24 Indemnity 

(1) An individual does not incur civil liability for an act or omission done honestly 
and in good faith in the course of his or her duties under the primary principles 
or supporting principles. 

(2) A liability that would, apart from sUbprinciple (1), attach to an individual 
because of an act or omission done honestly and in good faith in the course of 
his or her duties attaches instead to: 

(a) for an act or omission of a member of the police force-the 
government; or 

(b) for an act or omission of a person acting for the driver licensing 
authority-that authority. 

(3) An individual does not incur civil or criminal liability for carrying out a test or 
examination in accordance with the supporting principles and expressing to the 
driver licensing authority in good faith an opinion formed as a result of having 
carried out the test or examination. 

(4) An individual does not incur civil or criminal liability for reporting to the 
driver licensing authority, in good faith, information that discloses or suggests 
that: 

(a) another person is or may be unfit to drive; or 

(b) it may be dangerous to allow another person to hold or be issued a 
driver licence or a variation of a driver licence. 
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25 Learner drivers 

(1) The holder of an Australian driver licence may drive a motor vehicle for which 
a higher class of driver licence would normally be required if: 

(a) the higher class is one for which the person would next be eligible to 
apply in accordance with the supporting principles; and 

(b) the driver is receiving tuition from, and is accompanied by, a person 
who: 

(i) has held that higher class of driver licence (other than a 
provisional licence ) for at least one year; and 

(ii) is providing the tuition in accordance with the laws of the 
jurisdiction about driver instruction and the display of signs 
on vehicles used for that purpose. 

13 
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PART 6-DICTIONARY 

26 Definitions 

"Australian driver licence" means: 

(a) a driver licence; or 

(b) a licence, probationary licence, conditional licence, provisional licence 
or driver licence receipt (other than a learner licence) issued under a 
law in force in a State or internal Territory authorising the holder to 
drive a motor vehicle on a road or road related area. 

"class", of a driver licence, means a class of licence established by the 
supporting principles. 

"conditional licence" means a licence issued as a conditional licence in 
accordance with the supporting principles. 

"Contracting State" means a foreign country that is a signatory to the United 
Nations Convention on Road Traffic, Geneva, 1949. 

"corresponding law" means the law of another jurisdiction under which 
authority is given to drive motor vehicles on roads or road related areas. 

"drive" includes having control over the steering, movement or propulsion of a 
vehicle. 

"driver licence" means: 

(a) a licence (including a probationary licence and a conditional licence 
but not including a provisional or learner licence) issued in accordance 
with the supporting principles authorising the holder to drive one or 
more classes of motor vehicle on a road or road related area; or 

(b) a driver licence receipt. 

"driver licence receipt" means a receipt that: 

(a) is issued following an application for an Australian driver licence and 
after payment of any applicable fee; and 

(b) authorises the holder to drive one or more classes of motor vehicle on 
a road or road related area. 

"driver licensing authority" means the authority appointed by the Minister 
under primary principle 6. 
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"foreign driver licence" means a licence to drive a motor vehicle held by an 
international visitor and issued in the country in which the person is ordinarily 
resident. 

"Gazette" means the Government Gazette ofthe State or Territory concerned. 

"infringement notice" means a notice giving a person alleged to have 
committed an offence described in the supporting principles the option of 
paying an amount instead of being charged with the offence. 

"international driving permit" means a permit issued by: 

15 

(a) a competent authority of a Contracting State or a subdivision of such a 
State; or 

(b) an association duly empowered by such an authority; 

in accordance with the United Nations Convention on Road Traffic, Geneva, 
1949. 

"international visitor" means a person who: 

(a) is ordinarily resident in a foreign country; and 

(b) is not a permanent resident of Australia. 

"learner licence" means a licence or permit issued to a person under a law in 
force in a State or internal Territory to authorise the person to drive a motor 
vehicle on a road or road related area for the purpose of learning to drive a 
motor vehicle. 

"licence fee" means a tax or charge, however described, imposed on drivers of 
motor vehicles under another law of the jurisdiction. 

"member of the police force" means: 

(a) a member or special member of the Australian Federal Police; or 

(b) a member (however described) of the police force of a State or 
Territory; or 

(c) a serving police officer within the meaning of the Defence Force 
Discipline Act 1982. 

"motor vehicle" means a vehicle that is built to be propelled by a motor that 
forms part of the vehicle. 

"national schedule of demerit points" means the schedule of driving offences 
and corresponding demerit points prescribed in the supporting principles. 
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"probationary licence" means a licence to drive a motor vehicle: 

(a) issued to a person who applies for a driver licence following a period 
of disqualification from driving ordered by a court in Australia; or 

(b) issued to replace an equivalent licence issued under a corresponding 
law. 

"provisional licence" means a licence (other than a learner licence) to drive a 
motor vehicle, issued under a law in force in a State or internal Territory, which 
is subject to conditions, restrictions, or qualifications because of the lack of 
driving experience of the licence holder. 

"restricted licence" means an authority to drive a motor vehicle issued at the 
direction of a court in Australia that authorises the holder to drive only in the 
course of his or her employment or in other specified restricted circumstances. 

"road" means an area that is open to or used by the public and is developed 
for, or has as one of its main uses, the driving or riding of motor vehicles. 

"road related area" means: 

(a) an area that divides a road; or 

(b) a footpath or nature strip adjacent to a road; or 

( c) an area that is open to the public and is designated for use by cyclists 
or animals; or 

(d) an area that is not a road and that is open to or used by the public for 
driving, riding or parking motor vehicles; or 

(e) any other area that is open to or used by the public and that has been 
declared under primary principle 19 to be an area to which specified 
provisions ofthe amended driver licensing law apply. 


