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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

CITY OF KALGOORLIE-BOULDER SEWERAGE AND DRAINAGE LOCAL LAWS

1 EXECUTIVE SUMMARY

1.1 The Joint Standing Committee on Delegated Legislation (“Committee”) recommends
disallowance of the City of Kalgoorlie-Boulder Sewerage and Drainage Local Laws

(“Local Law”) on the grounds that:

•  the provisions in the Local Law for the licensing of plumbers are anti-competitive
and inconsistent with national competition policy under the Competition
Principles Agreement;

•  the provisions in the Local Law authorising entry by an Officer or other person
authorised by the City onto private property “at all reasonable times” and “with or
without notice” go beyond the powers of entry permitted by the Local

Government Act 1995 under which these powers of entry are purportedly
exercised;

•  the Local Law has not been made under the heads of power to regulate sewerage
and drainage provided for under section 342 of the Health Act 1911.  This section
permits a local government to make local laws in accordance with Subdivision 2
of Division 2 of Part 3 of the Local Government Act 1995 for the purposes
specified in the Health Act 1911 or generally for carrying into effect the
provisions of that Act; and

•  the City of Kalgoorlie-Boulder has requested that the Local Law be disallowed to
obtain the benefit of section 42(6) of the Interpretation Act 1984.  This will
displace any doubt that its previous regulatory regime under the Health Act (Local
Authorities’ Sewerage and Undertakings) Model By-laws 1971 and the Country

Towns Sewerage By-laws 1952 has been revived upon disallowance of the Local
Law.
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1.2 Committee also draws to the attention of Parliament its view that when the Water

Services Coordination Amendment Act 1999  (“Amendment Act”) is proclaimed, the
licensing provisions of the Local Law will be void to the extent that they are
inconsistent with the provisions of the Amendment Act.
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO:

CITY OF KALGOORLIE-BOULDER SEWERAGE AND DRAINAGE LOCAL LAWS

2 INTRODUCTION

2.1 In the exercise of its scrutiny function, the Committee reviewed the City of

Kalgoorlie-Boulder Sewerage and Drainage Local Laws (“Local Law”) created
pursuant to the provisions of the Local Government Act 1995.

2.2 Under the Committee’s Joint Rules, if the Committee is of the opinion that a matter
relating to any regulation should be brought to the notice of the House, it may report
that opinion and matter to the House.  It is also the function of the Committee to
consider and report on any regulation that appears not to be within the power of the
enabling legislation.

3 BACKGROUND TO THE LOCAL LAW

3.1 The Local Law was gazetted on October 27 1999 and tabled in the Parliament on
November 9 1999.

3.2 The purpose of the Local Law was to replace the outdated sanitary and drainage
installation procedures contained within the Health Act (Local Authorities' Sewerage
Undertakings) Model By-laws and to replace it with current operating practices and
standards that are recognised statewide.1

3.3 The Local Law has been modelled on the Metropolitan Water Supply Sewerage and

Drainage By-laws 1981 made under the Metropolitan Water Supply, Sewerage, and
Drainage Act 1909 and Australian Standard AS 3500.2

3.4 The Local Law has been made under section 3.5 and 3.10 of the Local Government
Act 19953 and is attached to this report as “Annexure A”.

                                                          
1 Explanatory Memorandum attached to facsimile from the City of Kalgoorlie-Boulder to the Committee

dated December 8 1999, p.1.
2 Ibid, p.1.
3 Ibid, p.1.
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3.5 The Committee first considered the Local Law at a specially convened meeting on
Thursday, December 9 1999.  The meeting had to be convened because the
Committee had not previously been able to scrutinise the Local Law in any detail.
This was due to the City of Kalgoorlie Boulder failing to provide an explanatory
memorandum as soon as the Local Law was gazetted in accordance with the
requirement of Premier’s Ministerial Circular 9/96.

3.6 At its meeting, the Committee resolved to move a “protective” motion for
disallowance of the Local Law.  Notice of motion for disallowance was given in the
Legislative Council on December 9 1999.  The motion moved pro forma on December
16 1999.4

4 THE COMMITTEE’S CONCERNS

4.1 The Committee’s concerns with the Local Law are that:

•  the provisions in the Local Law for the licensing of plumbers are anti-competitive
and inconsistent with national competition policy under the Competition
Principles Agreement;

•  when the Water Services Coordination Amendment Act 1999  (“Amendment Act”)
is proclaimed, the licensing provisions of the Local Law will be void to the extent
that they are inconsistent with provisions for the licensing and control of plumbers
under the Amendment Act which will establish the Plumbers’ Licensing Board;

•  the provisions in the Local Law authorising entry by an Officer or other person
authorised by the City onto private property “at all reasonable times” and “with or
without notice” go beyond the powers of entry permitted by the Local
Government Act 1995 under which these powers of entry are purportedly
exercised; and

•  the Local Law has not been made under the powers to regulate sewerage and
drainage provided for under section 342 of the Health Act 1911.  This section
permits a local government to make local laws in accordance with Subdivision 2
of Division 2 of Part 3 of the Local Government Act 1995 for the purposes
specified in the Health Act 1911 or generally for carrying into effect the
provisions of that Act.

                                                          
4 Legislative Council Notice Paper No 36; Tuesday, December 14 1999.
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CONFLICT WITH THE COMPETITIONS PRINCIPLES AGREEMENT

4.2 The Committee considered the Local Law in detail at its meeting on December 21
1999.  During this meeting the Committee identified several concerns with the
licensing and permits provisions applying to plumbers in clause 30 of the Local Law.
These concerns were communicated to the City of Kalgoorlie-Boulder by letter dated
December 21 1999 attached as “Annexure B”.

4.3 One of the matters dealt with in that correspondence was the anti-competitive nature
of Clause 30 of the Local Law.  This clause prohibits a person from carrying out
sanitary plumbing or drainage plumbing unless that person is a “licensed plumber”.  A
licensed plumber is defined in clause 1 of the Local Law as a person holding both a
current licence issued by the City of Kalgoorlie-Boulder under the Local Law and the
appropriate A or C class licence issued by the Water Corporation.  A person who is
being supervised by a licensed plumber is also permitted to perform sanitary and
drainage work.

4.4 Under section 146(24) of the Metropolitan Water Supply, Sewerage, and Drainage

Act 1909 the Water Corporation has the power to make by-laws:

“(24) Regulating the examination and licensing of persons to perform work in
connection with meters, pipes, sewers, drains, property sewers, fixtures, and
fittings, the cancelling of such licences, and prohibiting any other than licensed
persons from fixing, altering, or repairing meters, pipes, sewers, drains,
property sewers, fixtures, or fittings connected with the works of the
Corporation.”

4.5 The annual cost of a licence issued by the City is $160.  The annual cost of an A or C
class licence issued by the Water Corporation is $108.80.  The Committee is
concerned not only with the cost of the licence issued by the City but also questions
the need for the City to license plumbers.  Plumbers issued with an A or C class
licence by the Water Corporation are already qualified and “licensed” to perform
sanitary or drainage plumbing, albeit in respect to “works of the Corporation”.

4.6 In the Committee’s opinion, the requirement of the Local Law that a plumber licensed
by the Water Corporation also obtain a further licence issued by the City appears to be
unnecessary, anti-competitive and imposes an additional financial burden on plumbers
who are already licensed by another body to carry out this type of work.  The
Committee’s view is that the requirement for a licence in addition to that already
issued by the Water Corporation is contrary to national competition policy under the
Competition Principles Agreement and unduly trespasses on established rights of
properly qualified and licensed plumbers to pursue their trade in the district.
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4.7 The Competition Principles Agreement (“CPA”) arose out of the National
Competition Policy: Report of the Independent Committee of Inquiry, known as the
Hilmer Report.  Local governments are subject to the requirements of the CPA under
clause 7.  Under clause 5 of the CPA, the guiding principle when enacting legislation,
including subordinate legislation, is that it should not restrict competition unless it can
be demonstrated that the benefits of the restriction to the community as a whole
outweigh the costs and that the objectives of the legislation can only be achieved by
restricting competition.5

4.8 There is no doubt that the requirement of licensing of plumbers already licensed by
another body is fundamentally anti-competitive in that the local law restricts the
number of persons who can provide the service.  The decision as to whether or not to
issue a licence is entirely in the hands of the City and may thereby restrict competition
and inhibit lower costs.  The cost of the City’s licensing regime has the capacity to be
passed onto the consumer in the form of higher costs for plumbing services.

4.9 There appears to be no additional public benefit arising from the City’s separate
licensing scheme given the requirement of the Local Law that a plumber must also
have an A or C class licence issued by the Water Corporation as a pre-requisite for the
issue of a licence by the City.  The Committee understands that a notice of intention to
commence sanitary work is required to be submitted to the City by an owner or
occupier prior to any work being carried out on the City’s sewerage scheme.6  Such a
form is in practice submitted by the plumber and could include a requirement that the
plumber provide his or her Water Corporation licence number and any other necessary
information, for example to confirm identity.  The City could check these details with
the Water Corporation to confirm that the licence is current. This would ensure only
properly qualified plumbers are undertaking the work.

4.10 In these circumstances, the objective of the licensing regime - to ensure that only
properly qualified plumbers work on the City’s sewerage infrastructure - is achieved
but without restricting competition by the added requirements and cost of the City’s
licensing regime.

                                                          
5 Clause 5(1) of the CPA provide guidance on this “public benefit” test as follows:

5(1) The guiding principle is that legislation (including Acts, enactments, Ordinances or regulations) should
not restrict competition unless it can be demonstrated that:
(a) the benefits of the restriction to the community as a whole outweigh the costs; and  
(b) the objectives of the legislation can only be achieved by restricting competition.

6 See clause 5 of the Local Law.
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FUTURE INCONSISTENCY WITH THE WATER SERVICES COORDINATION AMENDMENT ACT
1999

4.11 There is a potential for conflict between the licensing provisions for plumbers in
clause 30 of the Local Law and the enactment of the Water Services Coordination
Amendment Act 1999 (“Amendment Act”).  If the conflict transpires, the licensing
scheme under the Local Law will be rendered inoperative.  This matter is also dealt
with in “Annexure B”.

4.12 The Amendment Act was assented to on November 9 1999 but has yet to be
proclaimed.  Section 7 of the Amendment Act amends the Water Services

Coordination Act 1995 by inserting Part 5A.  This Part establishes a Board for the
licensing of plumbers throughout the State and provides for the Board’s powers and
functions.  The Amendment Act is part of the reforms taking place in the water
industry whereby regulatory functions are being separated from service/supply
functions.

4.13 The Office of Water Regulation has indicated that the Amendment Act is likely to be
proclaimed on July 1 2000 at which time the Plumbers’ Licensing Board will become
operational.  If the Amendment Act becomes law and is intended to “cover the field”
with respect to the licensing of plumbers in Western Australia, any licensing regime
inconsistent with the scheme introduced by the Amendment Regulations will be
inoperative to the extent of any such inconsistency.

4.14 The licensing regime set up by the Local Law will be inoperative to the extent that it
conflicts with the scheme imposed by the Amendment Act.  This results from the
operation of section 3.7 of the Local Government Act 1995 which provides:

“A local law made under this Act is inoperative to the extent that it is
inconsistent with this Act or any other written law.”

4.15 The same result would occur in the absence of section 3.7 as a result of the application
of decided caselaw of the High Court of Australia in Stevens v Perrett (1935) 53 CLR
449 and Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466.  In the latter case
dealing with inconsistency between State and Commonwealth laws made pursuant to
concurrent powers, Isaacs J set out the primary test of determining inconsistency as
follows:

If … a competent legislature expressly or impliedly evinces its intention to
cover the whole field, that is a conclusive test of inconsistency where another

legislature assumes to enter to any extent upon the same field.”7

                                                          
7 Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466 at 489.
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4.16 The test has been applied to inconsistency between subsidiary legislation and an Act.8

In cases where subsidiary legislation and primary legislation deal with the same
subject matter, the subsidiary legislation will be inoperative to the extent that it
impairs, alters or detracts from the operation of the Act.9

4.17 It is the Committee’s view that the licensing scheme created by the Local Law will be
rendered inoperative once the Amendment Act is proclaimed.

4.18 The Committee acknowledges that there is currently no conflict between section 7 of
the Amendment Act and the licensing of plumbers under the Local Law.  This is
because the Amendment Act has not been proclaimed and is not yet part of the
operative laws of Western Australia.  There are therefore no grounds for the
Committee to recommend disallowance of the Local Law on this point.  However, the
Committee wishes to bring this potential conflict to the attention of the Parliament.

POWERS OF ENTRY EXCEED THOSE PROVIDED UNDER THE LOCAL GOVERNMENT ACT 1995

4.19 The powers of entry are contained in sub-clause 31.5 of the Local Law which state:

“31.5.1 An Officer or other person authorized by the City may at all reasonable times
enter any property connected, or in the process of being connected with the
sewers, in order to examine whether the drains, property sewers and other
fittings in such property are in proper order, and any person refusing such
admission or in any way hindering such Officer or other person in the
execution of his duty shall be guilty of an offence.

31.5.2 An Inspector, or any assistant acting under the directions of the Inspector or
other authorised Officer may, at his discretion, at any reasonable hour, with or
without notice, enter any land, house, or premises for he purpose of
ascertaining whether any act or thing is being done or permitted within such
property in breach of these Local Laws, and to remove, or cause to be
removed, anything therein or thereon in breach of these Local Laws, or to take
such steps as he may deem necessary for carrying out these provisions.”

4.20 The powers of persons authorised by local governments to enter private property
without consent appear to be limited under the Local Government Act 1995.  Under
section 3.27(1), a “… local government may, in performing its general function, do
any of the things prescribed in Schedule 3.2 even though the land on which it is done
is not local government property and the local government does not have consent to

                                                          
8 Re City Area Leases Ordinance 1936 and Axiom Pty Ltd (1986) 66 ACTR 1.

9 Victoria v the Commonwealth (1937) 58 CLR 618 per Dixon J at 630.
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do it.”  Item 1 of Schedule 3.2 appears to permit the local government to carry out
works for the drainage of land.10  None of the other matters dealt with in Schedule 3.2
deal with sewerage or drainage.

4.21 Subdivision 3 of Division 3 of Part 3 of the Local Government Act 1995 is headed
“Powers of entry”.  The Subdivision sets out the general provisions for entry onto
property to enable a local government to perform a function it has under the Act if
entry is required for the performance of the function or in any other case in which
entry is authorised by the Act.  The Subdivision states that it does not apply to an
entry that is authorised by the Act under a local law.

4.22 The only additional powers of entry onto private property without consent are where a
warrant is issued under section 3.33 or in an emergency under section 3.34 of the Act.
Section 3.31(1) of the Local Government Act 1995 sets out the general procedure for
entering property and provides that:

“Except in an emergency or if the entry is authorized by the warrant of a
justice, entry by or on behalf of a local government on to any land, premises
or thing is not lawful unless --

   (a)  the consent of the owner or occupier has been obtained; or

   (b)  notice has been given under section 3.32.”

4.23 The Committee is of the view that a notice given under section 3.32 must be read with
the powers of entry in section 3.27 so that the notice of entry must be in relation to
those matters prescribed in Schedule 3.2 of the Local Government Act 1995.  This
would appear to permit the City to perform drainage works on land without the
consent of the owner or occupier in the event that the City complies with the notice
requirements of section 3.32 of the Local Government Act 1995.  Section 3.32 requires
that a “… notice of intended entry is to specify the purpose for which the entry is
required” and “is to be given not less than 24 hours before the power of entry is
exercised.”

4.24 Except in an emergency the Local Government Act 1995 does not appear to authorise
entry onto private property without a warrant to “examine whether the drains, property
sewers and other fittings in such property are in proper order”.  Neither does it permit
entry onto private property to ascertain “whether any act or thing is being done or
permitted within such property in breach of these Local Laws …”.

                                                          
10 Drainage is a term associated with the defence of land and buildings against water, draining or diverting

water from land and the management of the level of water in a watercourse.  See Land Drainage Act 1925.
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4.25 Clear and unambiguous words are required in a statute to alter the common law
position protecting the sanctity of private property from interference by the State or
entry by other persons.11  The common law went to great lengths to protect these
property rights through the writ of trespass.  Entry onto private property without the
consent of the owner and which is not excused by the law is a trespass, Plenty v Dillon
(1991) 171 CLR 635.

4.26 Section 3.1(3) of the Local Government Act 1995 provides that a liberal approach is to
be taken to the construction of the scope of the general function of a local government.
However, the Committee’s view is that in the absence of clear legislative intent, this
“liberal approach” does not extend to grant a general power of entry onto private
property without warrant other than in the limited circumstances permitted by the
Local Government Act 1995.

4.27 The Committee’s opinion is that to the extent that sub-clauses 31.5.1 and 31.5.2
authorise entry onto private property without warrant, or not in compliance with the
notice procedure and limited powers of entry set out in the Local Government Act
1995 they are ultra vires that Act.

4.28 The Committee notes that without considerable powers of entry onto private premises,
the objects of the Local Law are likely to be frustrated.  The Committee considers it
regrettable that the Local Law has not been made under the considerable powers
contained in the Health Act 1911.  In these circumstances, the absence of authority to
enter onto private property would not have arisen due to the broad powers of entry
contained in section 349 of that Act.  This section states:

“349. (1) The Commissioner, the Executive Director, Personal Health, the
Executive Director, Public Health and all public health officials, and the local
government and its officers, shall have power to enter from time to time into
and upon any house or premises, for the purpose of examining as to the
existence of any nuisance or whether any of the provisions of this Act are
being contravened, or of executing any work or making any inspection
authorized to be executed or made under the provisions of this Act or any
regulation, order, or local law, and generally for the purpose of enforcing the
provisions of this Act or any regulation, order, or local law, at any time
between the hours of 7.00 a.m. and 6.00 p.m. of any day, or in the case of a
nuisance or contravention arising in respect of any business, then at any hour
when such business is in progress or is usually carried on.

(2) Any person who wilfully and unreasonably refuses to admit any such

                                                          
11 See Entick v Carrington (1765) 19 St Tr 1029, per Lord Camden L C J at p.1066; Southam v Smout (1964)

1 QB 308, per Lord Denning M R at p.320 and Halliday v Nevill (1964) 155 CLR 1, per Brennan J at p.10.
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officer to any house or premises commits an offence.

(3) For the purpose of making any entry or doing anything authorized under
this section, it shall be lawful to employ all such assistance as may be deemed
necessary, and (whenever deemed necessary) to use force whether by
breaking open doors or otherwise, and to search all parts of any house or
premises entered, using such assistance and force as may be deemed
necessary for the purpose.”

FAILURE TO MAKE THE LOCAL LAW UNDER THE HEADS OF POWER CONTAINED IN THE
HEALTH ACT 1911

4.29 The Local Law has been made under the powers conferred by the Local Government

Act 1995.  No other empowering Act appears to be mentioned as the basis for
exercising the functions and powers under the Local Law.

4.30 Considerable powers to make local laws for the regulation of sewerage and drainage
schemes are contained in the Health Act 1911.  Part IV of the Act entitled “Sanitary
Provisions” provides for the regulation of sewerage and drainage schemes by local
governments, including connection of premises to drains and sewers, disposal of
sewage and requirements for sanitary conveniences.

4.31 Section 342 of the Health Act 1911 permits a local government to make local laws in
accordance with Subdivision 2 of Division 2 of Part 3 of the Local Government Act
1995 for the purposes specified in the Health Act 1911 or generally for carrying into
effect the provisions of that Act.  The section requires that the local government not
only follow the procedure set out in the Local Government Act 1995 for making local
laws but to also obtain the consent of the Executive Director, Public Health before
making local laws.  The Committee understands that the Executive Director, Public
Health, has given no such consent in respect to the Local Law.

4.32 If an instrument recites the power under which it purports to be made, the general
position is that a court will not consider whether a section of the same or another Act
will empower the making of the instrument.12  This is particularly the case in
circumstances where the procedure for making the instrument differ between the
empowering provisions of different Acts.  The Committee notes that the procedure for
making the Local Law under the Health Act 1911 has not been followed.

4.33 The City of Kalgoorlie-Boulder cannot rely upon a head of power contained in the
Health Act 1911 to enter private property or to perform any other function or power

                                                          
12 Melbourne Corporation v Barry (1922) 31 CLR 174.  See also Abbott v Shire of Heidenberg [1926] VLR

199.
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under that Act.  This is because its Local Law has been expressly made under the
heads of power contained in the Local Government Act 1995.

4.34 The consequences are a Local Law in which the purported powers of entry are ultra
vires the Local Government Act 1995.  If the Local Law did comply with the
restrictions in that Act, the City would not be able to inspect sewerage and plumbing
connections on private property where the owner or occupier refuses entry unless it
was an emergency or the local government obtained a warrant.

4.35 Further problems arise in the Local Law as a result of it being made under the Local

Government Act 1995.  An example is the delegations of authority under clause 32 of
the Local Law.  This clause delegates powers of the local government under the Local
Law to the Chief Executive Officer.  The delegation appears to have been made under
section 5.42 of the Local Government Act 1995.

4.36 The Committee is of the view that the delegation of power should be under section 26
of the Health Act 1911 which states:

“Powers of local government

26. Every local government is hereby authorized and directed to carry out
within its district the provisions of this Act and the regulations, local laws,
and orders made thereunder: Provided that a local government may appoint
and authorize any person to be its deputy, and in that capacity to exercise and
discharge all or any of the powers and functions of the local government for
such time and subject to such conditions and limitations (if any) as the local
government shall see fit from time to time to prescribe, but so that such
appointment shall not affect the exercise or discharge by the local government
itself of any power or function.”

5 THE VIEWS OF THE LOCAL GOVERNMENT CONSULTANT

5.1 As a result of the initial concerns raised by the Committee in relation to the licensing
and permits provisions of the Local Law, the City of Kalgoorlie-Boulder engaged the
services of Local Government Consultant, Mr Ted Chown.  Mr Chown is the
Coordinator of the Local Laws Service of the Western Australian Municipal
Association.  The Association is the representative body for local governments in this
State.

5.2 Mr Chown undertook a comprehensive review of the Local Law including
consultation with the Department of Local Government and the Office of Water
Regulation.  Mr Chown provided his opinion to the City by memorandum dated
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January 21 2000.  The Memorandum was provided to the Committee under the cover
of a letter dated February 11 2000 from the Chief Executive Officer of the City, Mr
P.A. Rob.  Mr Rob’s letter and Mr Chown’s memorandum are attached as “Annexure
C” and “Annexure D” respectively.

5.3 In his memorandum, Mr Chown advised the City:

“In summary therefore the Local Law gazetted by you on 27 October 1999

would appear to be ill-conceived and the best course might be to repeal it, see
what comes out of the “wash” with the restructuring which is taking place
and in the meantime, rely on the powers contained in the Health Act 1911 for

the effective administration of your sewerage scheme.”13

5.4 Mr Rob advised the Committee in his letter dated February 11 2000 that Officers of
the City would be recommending to Council that the Local Law be repealed.  As the
repeal of the Local Law may otherwise leave the City without effective regulation of
its sewerage and drainage scheme, Mr Rob indicated that upon revocation, the Council
would be adopting a policy by resolution.  It was proposed that this policy would
apply the relevant Australian Standard AS 3500 and provisions of the Metropolitan
Sewerage and Drainage By-laws 1981 to the City’s drainage and sewerage scheme.
The City proposed to do this under section 77 of the Health Act 1911 which states:

“77. A person who constructs or alters any drain or fitting connected with a
sewer --

(a)  without having given not less than one weeks written notice to the local
government of his intention to do so; or

(b)  otherwise than in accordance with --

  (i)  the conditions laid down in the local laws of the local government;
        and

  (ii) such plans and in such manner as the local government directs, commits
an offence.”

5.5 The Committee considered the City’s letter and Mr Chown’s memorandum at its
meeting on February 28 2000.  Due to the numerous defects in the Local Law the
Committee was and remains of the view that the Local Government Act 1995 is not
the appropriate Act under which to enact a local law to regulate sewerage and
drainage schemes.  In the Committee’s opinion, the regulation of sewerage and

                                                          
13 Memorandum by Mr E. L. Chown, Local Government Consultant to the City of Kalgoorlie-Boulder, dated

January 21 2000, p.3.
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drainage schemes should be a matter dealt with by local laws made pursuant to the
heads of power contained in the Health Act 1911.

5.6 The Committee is also of the view that the adoption by a resolution of a local
government of regulations with legislative effect is inappropriate.  Such a practice
would by-pass the procedure for making local laws under Part 3, Division 2,
Subdivision 2 of the Local Government Act 1995, which requires a level of
consultation and advertising.  More importantly, it would also by-pass parliamentary
scrutiny and may also be void for non-compliance with sections 41(1) and 42(1) of the
Interpretation Act 1984.14

6 THE REQUEST BY THE CITY OF KALGOORLIE-BOULDER TO HAVE THE LOCAL

LAW DISALLOWED

6.1 At its meeting on February 28 2000, the Committee directed its Advisory Officer to
write to the City requesting that it either confirm that the Local Law had been repealed
or to give a written undertaking that this would be done.  This was to enable the
Committee to consider its position in relation to its motion for disallowance.  The
Committee’s motion for disallowance was due to be put to a vote on April 5 2000.  A
copy of the Advisory Officer’s letter dated March 3 2000 is attached as “Annexure E”.

6.2 The City’s Chief Executive Officer responded by facsimile dated March 13 2000
attached as “Annexure F”.  Mr Rob confirmed that the City had sought advice from
the Health Department in relation to operating the sewerage scheme by way of policy
resolution.  Unfortunately, the advice from the Health Department was that this was
not a viable option for the City.

6.3 This placed the City in a difficult position.  If it were to repeal the Local Law it would
have to have in place some other regulation of its sewerage and drainage scheme.
Clause 2 of the Local Law had revoked the application of the former regulations15

“[o]n the coming into force of these Local Laws … except to the extent set out in
these Local Laws.”  The advice from the Health Department was that regulating by
policy resolution was not viable.  There was insufficient time to enact local laws under
the Health Act 1911 before the Committee’s motion was to be put to a vote in the
Legislative Council on April 5 2000.

                                                          
14 Section 41(1) of the Interpretation Act 1984 requires that where a written law confers a power to make

subsidiary legislation, it shall be published in the Gazette.  Section 42(1) requires that all regulations shall
be laid before each House of Parliament within 6 sitting days next following publication of the regulations
in the Gazette.  Regulations are defined by section 42(8) as including “ rules, local laws and by-laws”.

15 Health Act (Local Authorities’ Sewerage and Undertakings) Model By-laws 1971 and the Country Towns
Sewerage By-laws 1952.
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6.4 The City was left with two choices.  Firstly, it could repeal the Local Law prior to
April 5 2000.  If the effect of clause 2 of the Local Law was to repeal the former
regulations, the Committee was concerned that the repeal of the Local Law would
result in a period in which there would be no regulation of the City’s sewerage
scheme.  This was because the former regulations would not be automatically revived
by the repeal of the Local Law and it would take some time for the City to make a
new local law incorporating the heads of power contained in the Health Act 1911.16

6.5 The City’s second choice was to have the Local Law disallowed by the Legislative
Council and obtain the benefit of section 42(6) of the Interpretation Act 1984.  This
section revives the operation of regulations that have been amended or repealed by the
disallowed instrument or an instrument which has not been tabled within six sitting
days of gazettal pursuant to section 42(1).  Section 42(6) states:

“42(6) Notwithstanding section 37 (1), where --

(a)  regulations are disallowed under this section or are not laid before both
Houses of Parliament in accordance with subsection (1); and

(b)  those regulations amended or repealed regulations that were in operation
immediately before the first-mentioned regulations came into operation, the
disallowance or failure to comply with subsection (1) revives the previous
regulations on and after the day of the disallowance or, in the case of failure to
comply with subsection (1), on and after the day next following the last day
for compliance with subsection (1).”

6.6 The City has requested that its Local Law be disallowed so as to ensure there is
regulation of its sewerage scheme.  This is likely to be a short-term measure as the
Office of Water Regulation has advised the City that all water and sewerage providers
will be governed by regulations made under the Water Services Coordination Act

1995 from July 1 2000.

7 CONCLUSION

7.1 The Committee recommends disallowance of the Local Law on the grounds that:

•  the provisions in the Local Law for the licensing of plumbers are anti-competitive
and inconsistent with national competition policy under the Competition
Principles Agreement;

                                                          
16 If the effect of clause 2 of the Local Law is to repeal the operation of the previous regulations, section 34 of

the Interpretation Act 1984 provides that the repeal of a repealing enactment “ … does not revive any
enactment previously repealed unless words are added reviving it.”
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•  the provisions in the Local Law authorising entry by an Officer or other person
authorised by the City onto private property “at all reasonable times” and “with or
without notice” go beyond the powers of entry permitted by the Local
Government Act 1995 under which these powers of entry are purportedly
exercised;

•  the Local Law has not been made under the heads of power to regulate sewerage
and drainage provided for under section 342 of the Health Act 1911.  This section
permits a local government to make local laws in accordance with Subdivision 2
of Division 2 of Part 3 of the Local Government Act 1995 for the purposes
specified in the Health Act 1911 generally for carrying into effect the provisions
of that Act; and

•  the City of Kalgoorlie-Boulder has requested that the Local Law be disallowed to
obtain the benefit of section 42(6) of the Interpretation Act 1984.  This will
displace any doubt that its previous regulatory regime under the Health Act (Local

Authorities Sewerage and Undertakings) Model By-laws 1971 and the Country
Towns Sewerage By-laws 1952 has been revived upon disallowance of the Local
Law.

7.2 The Committee also draws to the attention of Parliament its view that when the Water

Services Coordination Amendment Act 1999 is proclaimed, the licensing provisions of
the Local Law will be void to the extent that they are inconsistent with the provisions
of the Amendment Act.

Hon Bob Wiese MLA

Chairman

April 4 2000
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