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Dear Mr Trenorden
Inquiry into Western Australian Strata Managers
Landgate is pleased to make a submission to the Inquiry.

Landgate recognises the importance of the role of strata managers in the
efficient, effective and secure management of strata schemes.

We are currently assisting with the drafting of amendments to the Strata Titles
Act 1985 (STA) aimed at improving the management of strata schemes.
These amendments, which have the support of all major stakeholders, are
referred to in our submission.

It is our intention to examine the regulation of strata managers as part of an
ongoing review of aspects of the STA and other land tenure laws. The
outcomes of the current inquiry will be of significant interest to us.

Our submission is attached.
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INQUIRY INTO WESTERN AUSTRALIAN STRATA MANAGERS BY
STANDING COMMITTEE ON PUBLIC ADMINISTRATION

Submission by Landgate

Functions and responsibilities of strata managers

Landgate submits that:

‘ The position of strata manager should be formally recognised.

The term “strata manager” is not mentioned in the Strata Titles Act 1985 (the
STA). Section 44 of the STA provides that the “functions of a strata company
shall be performed by the council of the strata company” and that these
functions are to be performed “in accordance with and in the manner provided
by the by-laws of the strata company”. Schedule 1 by-law 8(2)(b) of the STA
states that the “council may employ on behalf of the strata company such
agents and employees as it thinks fit in connection with the control and
management of the common property and the exercise and performance of
the powers and duties of the strata company”. Together these provisions
allow strata councils to engage a strata manager but do not formally
recognise the position.

Amendments to the STA are currently being drafted that include the definition
of a strata manager as a person who for fee or reward is engaged to provide
management services to the strata company. This recognition of the role of
strata manager will facilitate appropriate assignment of functions and
regulation of the position and associated activities.

A strata manager should have the functions and responsibilities determined in
the contract between the strata company and strata manager.

Strata managers are engaged by strata councils to assist them to perform the
functions of the strata company. The nature and extent of the services a strata
manager is asked to provide can vary from scheme to scheme. In large
schemes for example strata managers may be required to provide a wider
range of services than managers of smaller schemes. Such additional
functions could include for example the preparation of regular financial reports
or the establishment and administration of reserve funds for future
maintenance. Prescribing set functions and responsibilities of strata managers
in legislation would be difficult and could be unduly limiting in these
circumstances.

Current amendments to the STA would give strata councils the power to
delegate any or all of the powers of the strata company to a strata manager in
the contract of engagement. This in association with other STA provisions
gives strata councils the flexibility to specify the functions of strata managers
according to prevailing circumstances and needs.



Incorporating these arrangements in the contract facilitates a review of the
performance of the functions and the contract as a whole. Importantly it also
facilitates the enforcement of performance by enabling the strata company to
terminate the contract for non-compliance.

Strata councils should have adequate controls to monitor and enforce the
performance of strata managers.

Commensurate with their freedom to specify the functions of strata managers,
strata councils should have adequate controls to monitor and enforce the
performance of these functions. The authority to delegate includes the
authority to add appropriate conditions of delegation. Thus for example a
strata council could require regular reports and other accountabilities as
conditions of delegation.

In other controls contemplated by the STA amendments a strata company
could require a strata manager to supply crucial financial information and to
disclose contracts for the supply of goods and services by an associate of the
strata manager. Strata companies will be able to refer disputes with strata
managers to the State Administrative Tribunal for resolution. And as noted
before, there will also be provision for the contract between the strata
company and strata manager to be terminated for non-compliance.

On the issue of conditions of delegation, Landgate is examining a
recommendation of the Stamfords Report' that Landgate provide strata
companies with a suggested pro-forma for contract conditions. Landgate has
already begun a review of pro-forma conditions used in other States.

Education of strata managers

Landgate submits that:

Appropriate education and training for strata managers is an important
element in ensuring good management of strata schemes.

Strata managers carry significant responsibilities and can be responsible for
administering large sums of money on behalf of strata owners especially in
circumstances where reserve funds have been established for the renovation
and repair of common property. It is therefore important that strata managers
are competent in the performance of their functions. In Landgate’s view,
appropriate education and training in order to become a competent strata
manager and then ongoing professional development is the key to achieving
and maintaining the required competency standards.

! Stamfords Advisors & Consultants, Review of Proposed Licensing/Regulation of Strata Title
Managers, June 2007, p49




] Voluntary education is not the answer

Unfortunately some strata managers are not adequately educated and trained
in the management of strata schemes. This is exposed in complaints and
questions received by Landgate regarding the management practices of strata
managers. In the absence of any legislative requirement for strata managers
to be educated or trained in strata management, people practising as strata
managers can choose whether or not to undertake education and training.

Landgate is aware that many conscientious strata managers do undertake
appropriate education and training? and maintain membership of professional
associations offering professional development®. However it is apparent that a
significant number of strata managers do not.

Strata companies who engage strata managers without appropriate training
are exposed to significant risk from poor advice and management practice
both from a day to day management perspective and from the perspective of
long term strategic decisions. In its worst form, an incompetent strata
manager could lead a strata company to breach the provisions of the STA and
expose strata owners to significant financial loss.

Landgate notes that Stamfords Report recommended that Landgate prepare
four advisory publications for strata companies. Landgate agrees that strata
companies as well as strata managers should have access to relevant
advisory materials. Landgate commends the Strata Titles Institute of WA for
producing booklets covering two of the areas recommended®. Landgate
considers this was an appropriate initiative given the Institute’s expertise in
the management of strata schemes and the limited level of knowledge of
Landgate staff in the area of strata management. Landgate’s expertise lies in
the registration of strata plans and documents that relate to strata schemes.
For this reason Landgate’s publication “A Guide to Strata Titles” paraphrases
the relevant provisions of the STA relating to management but does not offer
interpretive advice on those provisions and their interrelationships.

In keeping with Stamfords Report, Landgate will consider producing the other
recommended publications as part of the implementation of the current
amendments to the STA if and when enacted. However Landgate is not
confident these publications will be effective in lifting the level of knowledge
and competency among strata companies and strata managers. Landgate
has prepared several publications® to assist strata companies and managers
previously and experience indicates these are not as widely used as they
could be.

2 REIWA offers a range of strata management courses from introductory to advanced level
management as well as risk management and strata property selling courses.

®STIWA is recognised as the peak representative body of the strata industry in WA and strata
managers have the option of becoming a member

* Role of Strata Company Manager, Appointment of Strata Company Manager, Strata
Company Financial Reports and Information

® Guide to Strata Titles, Strata Titles Practice Manual, Strata Title Two Step



Promoting voluntary education, in Landgate’s view, is not a particularly
effective strategy in lifting the performance of strata managers and mitigating
risks to strata owners.

Licensing of strata managers

Landgate submits that:

Strata managers should be regulated

While Landgate acknowledges that there has been no serious market failure
in the management of strata schemes Landgate firmly believes that the State
cannot afford to wait until such a failure occurs before regulating. Over the last
three years the creation of strata lots as against freehold lots per annum has
been as follows

° 2007 31.2%
° 2008 39.4%
3 2009 45.4%.

On average 10,000 new strata lots are created every year in WA.

It is clear that strata developments are of growing importance across the
metropolitan area and in regional WA. Any major loss of public confidence in
this form of development arising from a serious market failure could be
damaging to the State and the economy.

Any regulatory system should provide adequate protection of the interests of
strata owners, strata managers and the State

Landgate considers that any regulatory system that is adopted must
adequately protect the interests of strata owners, strata managers and the
State.

Landgate’s view is that this is best done in the following ways:

Major Interest | Protection

Strata owners

Competent management & | Strata managers appropriately qualified

advice Ongoing professional development of strata
managers

No loss of funds through poor | Professional indemnity insurance for strata

advice or misappropriation managers

Fidelity insurance or fund for strata owners
Trust accounts for funds of strata companies

Strata managers

Good professional reputation | Competent management & advice

No financial loss through | Competent management & advice
negligent advice or | Professional indemnity insurance
performance




State

Competent management of | Strata managers appropriately qualified

strata schemes Ongoing professional development of strata
managers

No loss of funds through | Fidelity insurance or fund for strata owners

misappropriation Trust accounts for funds of strata companies

No loss of public confidence | Competent management of strata schemes

in strata schemes No loss of funds through misappropriation

Licensing would be an effective regulatory option

Landgate believes that a licensing system similar to the system used to
license real estate agents would be effective in providing many of the
protections stakeholders need.

Such a system would ensure:

Appropriate qualifications for entry
Appropriate ongoing professional development
Fidelity fund

Trust funds

It would also facilitate the removal of incompetent or corrupt strata managers
from the industry and enhance public confidence in the strata industry.

In this way the licensing of strata managers would reduce the risk of failure of
the strata management industry and limit the potential losses of strata owners.




