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Dear De^!!^),., ehair
I refer to your letter dated 21 February 2019 requesting comment on Petition N0 I 01
- Performance of Integrity Oversight Bodies (Petition) and associated submissions as
they relate to the public sector management portfolio.

In particular, you have asked for comment on two aspects of the Petition and
submissions that relate to the functions and responsibilities of the Public Sector
Commission (Commission) and Public Sector Commissioner (Commissioner). I have
Iiaised with the Commissioner in providing these comments.

Is there a Code of Conduct for public sector employees (local government
employees and public servants)?

The Commissioner and Commission have responsibility for arrangements under the:
. Public Sector Management Act 7994 (PSM Act)
. Pub/^b Interest Disclosure Act 2003 (PID Act)
. Corruption, Crime and Misconduct Act 2003 (CCM Act)
. Integrity (Lobbyists) Act 2076.

The PSM Act applies to all WA public sector agencies. These include government
departments, SES and non-SES agencies, and ministerial offices. However, the scope
of the PSM Act does not extend to local government so the interaction the Commission
has with public servants and local government employees differs. Each is dealt with
separately below.

Codes of conduct for public servants

As part of the Commission's functions under the PSM Act, the Commission contributes
to the WA public sector accountability framework through the establishment of the
Code of Ethics, Commissioner's Instructions and whole of government policy, and
through monitoring and assistance roles under the PSM Act and PID Act.
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Under the PSM Act, and in accordance with Commissioner's Instruction No. 8. ' Codes
of Conduct and Integrity Training, all WA public sector agencies must develop,
implement and promote a code of conduct consistent with the principles of the Code
of Ethics.

The Commission's Conduct Guide assists agencies to develop their own codes of
conduct. It sets out the accountability framework established by legislation and across-
government requirements such as Premier's Circulars, Commissioner's Instructions
and Treasurer's Instructions. It is designed to assist agencies to practically apply the
Code of Ethics in their workplaces.

Specifically, the Conduct Guide sets out common conduct categories where public
sector employees need to display the most appropriate behaviour. Employees of WA
public sector agencies have a responsibility to comply with the accountability
framework established by legislation and by Government, and these conduct areas
need to be reflected in each agency's code of conduct.

Codes of conduct for local government employees

The CCM Act's introduction broadened the Commission's role in respect to local
government. Before the CCM Act was introduced, the Commission's integrity contacts
with local government primarily related to the Commissioner's role under the PID Act.
This included assisting local government authorities to comply with the PID Act and
monitoring their compliance with the PID Act.

On I July 2015, the Commission assumed an oversight role under the CCM Act in
relation to allegations of minor misconduct including those concerning local
government employees, This role does not extend to elected members of local
councils. The Commission also assumed a role under the CCM Act to help prevent
misconduct including by local government employees and more generally by elected
members.

The current existing mechanisms to report and deal with unacceptable conduct and
integrity in local governments include the:
. Local Government Standards Panel for minor breaches of the Local Government

(Rules of Conduct) Regulations 2007 by elected members
. Public Sector Commission for minor misconduct of local government employees
. Corruption and Crime Commission (CCC) for serious misconduct of elected

members/local government employees
. State Administrative Tribunal for certain types of misconduct by elected members
. WA Police Force for criminal offences.

In addition, under the Local Government Act 7995 (LG Act) all local governments are
required to prepare or adopt a code of conduct to be observed by elected members,
committee members and employees, While the Commission is not responsible for
administering the LG Act, using the power under the Commission's prevention of
misconduct function, the Commission has integrity promotion resources specifically
for the local government sector including Developing a Code of Conduct. ' Guide for
local government. This resource is designed to assist local governments develop or
review their codes of conduct, with particular emphasis on employees, The guide does



not replace the need for local governments to identify and incorporate their own
legislative, conduct and integrity requirements.

Further to this, in 20171 announced a review of the LG Act which is currently being
undertaken by the Department of Local Government, Sport and Cultural Industries.
This review is the first significant reform of local government conducted in more than
two decades with the objective of developing a new and contemporary LG Act that
empowers local governments to better deliver for the community. The discussion
paper for phase one was released on 8 November 2017 and public consultation closed
on 9 March 2018. As a result of this consultation process, on I August 2018, the State
Government announced its policy positions on the priority reforms. This included a
policy position in relation to standards of behaviour, including reforms to improve the
behaviour of council members through amendments to the Standards Panel and the
introduction of a mandatory code of conduct.

How does the Public Sector Commission carry out oversight of minor
misconduct by public officers? How are minor misconduct allegations
assessed?

The Commission's responsibilities for the oversight of minor misconduct under s. 45B
of the CCM Act include receiving and assessing minor misconduct matters, overseeing
investigations of public authorities, and conducting investigations into matters of minor
misconduct.

In addition to the oversight function, the Commission has responsibility under the CCM
Act for misconduct prevention and education. Building the capacity of public
authorities to promote integrity and proactive Iy prevent and, if necessary, deal with
misconduct in the first place, is a key part of this role. The Commission has a range of
integrity promotion strategies, programs and activities to assist public authorities to
build capacity in the areas of systems, leadership and organisation culture.

Under the CCM Act, the Commission is required to assess every report and notification
of minor misconduct it receives. Key considerations during assessment include:
. whether the matter falls within the Commission'sjurisdiction; if not, the Commission

may refer it to another appropriate authority or take no further action
. whether the matter meets the definition of minor misconduct under section 4(d) of

the CCM Act

. the seniority of the public officer involved and the position the public officer holds

. whether the matter has system level implications in the agency concerned or for
the broader sectors

. whether the public authority has the resources and capability to investigate the
matter itself

. whether the matter raised is of particular interest to the Commission or the CCC in
relation to broader patterns of conduct or particular themes in ongoing prevention
and education work.



Once the Commission has conducted an initial assessment of the matter, there are a
number of options available to it including:
. taking no further action in relation to the matter
. referring the matter back to the public authority for it to manage
. referring the matter back to the public authority for it to manage, with the

Commission monitoring the process undertaken and/or outcome
. investigating the matter using its investigation or inquiry powers
. investigating cooperative Iy with the CCC or other appropriate authority
. referring the matter to the CCC or other appropriate authority.

The Commission deals with all allegations of minor misconduct, whether in relation to
a public servant or local government employee, in the same manner and in
accordance with its responsibilities under the CCM Act.

Thank you for the opportunity to comment on particular aspects of the Petition and
submissions. Please contact the Commission should you wish to discuss further any
of these matters.

Yo r sincerely

Mark MCGowan MLA

PREMIER

I 5 MAR 2019


