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mediation and settlement of these issues.  It allows for all other party costs.  If, for example, a hearing was in 
Perth and the principal was in Kununurra, costs could be awarded against an unsuccessful applicant for any costs 
incurred by the principal in travelling down to the tribunal.  It should be noted that the commission or tribunal 
operates very often by teleconferencing.  Alternatively, commissioners will travel to the site of a dispute - the 
town in which the dispute emanates - in order to resolve it.  The practice has been to minimise costs to regional 
parties by holding teleconferences or holding conferences in regional areas. 

I am quite happy to table the document for the member for Murray so that he can have the details. 

[See paper 2252.] 

Ms A.J.G. MacTIERNAN:  I urge members to reconsider their opposition to this legislation.  After all, the 
legislation protects small businesses that are playing an absolutely critical and vital role in the economy of this 
state.   

Question put and a division taken with the following result - 

Ayes (24) 

Mr J.J.M. Bowler Mr F.M. Logan Mr M.P. Murray Mrs M.H. Roberts 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.P. O�Gorman Mr T.G. Stephens 
Mrs J. Hughes Mr J.A. McGinty Mr J.R. Quigley Mr P.B. Watson 
Mr J.N. Hyde Mr M. McGowan Ms M.M. Quirk Mr M.P. Whitely 
Mr J.C. Kobelke Ms S.M. McHale Ms J.A. Radisich Mr B.S. Wyatt 
Mr R.C. Kucera Mr A.D. McRae Mr E.S. Ripper Mr S.R. Hill (Teller) 

Noes (18) 

Mr C.J. Barnett Mr J.H.D. Day Mr P.D. Omodei Ms S.E. Walker 
Mr D.F. Barron-Sullivan Dr K.D. Hames Mr G. Snook Mr G.A. Woodhams 
Mr M.J. Birney Ms K. Hodson-Thomas Dr S.C. Thomas Mr T.R. Sprigg (Teller) 
Mr G.M. Castrilli Dr G.G. Jacobs Mr M.W. Trenorden  
Mr M.J. Cowper Mr J.E. McGrath Mr T.K. Waldron  

            

Pairs 

 Mrs D.J. Guise Mr A.J. Simpson 
 Mr P.W. Andrews Mr R.F. Johnson 
 Mrs C.A. Martin Mr T.R. Buswell 

Independent Pairs 

Dr J.M. Woollard 
Dr E. Constable 

Question thus passed. 

Bill read a third time and transmitted to the Council. 

ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from 28 November. 

Clause 11:  Parts 9A to 9D inserted - 

Debate was adjourned after Mr J.A. McGinty (Minister for Health) had moved the following amendment - 

Page 23, after line 8 - To insert - 

110ZIA.  Urgent treatment after attempted suicide 
(1) Subsection (2) applies if - 

 (a) a patient needs urgent treatment; and 

(b) the patient is unable to make reasonable judgments in respect of the 
treatment; and 

 (c) the health professional who proposes to provide the treatment 
reasonably suspects that the patient has attempted to commit suicide 
and needs the treatment as a consequence. 

(2) The health professional may provide the treatment to the patient despite - 



 [ASSEMBLY - Wednesday, 29 November 2006] 8999 

 (a) that the patient has made an advance health directive containing a 
treatment decision that is inconsistent with providing the treatment; 
or 

 (b) that the patient�s guardian or enduring guardian or the person 
responsible for the patient under section 110ZD has made such a 
treatment decision in relation to the patient. 

Mr J.A. McGINTY:  I had moved to insert the new clause that appears on page 13 of the notice paper.  
Members will recall that during the course of the debate we dealt with the question of suicide.  Many members 
thought, and I agreed with them, that it was inappropriate to use the living wills provision to assist someone to 
commit suicide. 

Ms S.E. Walker:  I cannot hear what the minister is saying. 

The SPEAKER:  Order, members!  There is too much background noise. 

Mr J.N. Hyde interjected. 

The SPEAKER:  Order, member for Perth!   

Mr J.A. McGINTY:  We therefore made provision to ensure that somebody could not write a living will, take 
an overdose of drugs and then not be resuscitated on arrival at hospital.  This particular clause attempts to cover 
that situation and I believe that it does.  I believe that a medical practitioner in the case of a suicide would be 
more than justified in resuscitating a person on the basis of other provisions of this legislation, which go to the 
mental state of the person in any event.   

However, to place that completely beyond doubt, I believe that the provisions of the proposed new section cover 
that to ensure that a patient with an advance health directive containing the relevant provision who attempted 
suicide would be able to be resuscitated. 

Ms K. HODSON-THOMAS:  This matter was raised by many members during their contributions to the 
second reading debate.  I commend the minister for moving this amendment.  However, it strikes at the heart of 
the issue that we dealt with last night, when the minister was not prepared to insert a provision in the legislation 
to ensure that people who do not disclose the existence of an unregistered advance health directive are protected, 
although the guidelines for the Director of Public Prosecutions will be amended.  Having said that, it is important 
that this amendment protects both the medical practitioner or health professional who provides treatment and the 
person who attempts suicide. 

I take this opportunity to commend the minister�s advisers.  We are approaching the end of the parliamentary 
sitting and we have had some long hours.  It is highly commendable that they have been available to provide 
advice to the minister and to members in this chamber.  That should be acknowledged by members in this place. 

Mr J.A. McGinty:  Thank you for that. 

Ms K. HODSON-THOMAS:  They deserve acknowledgment for being prepared to be available in this place. 

Mr J.A. McGinty:  One of them missed out on a Jacki Weaver play tonight to be here to watch this instead! 

Ms K. HODSON-THOMAS:  How very unfortunate that she should have to come here and watch us instead!  I 
know where I would rather be! 

With those few comments, I support the amendment that the minister has moved.  During their contributions to 
the second reading debate, members raised their concerns that there be a mechanism to protect health 
professionals and doctors so that they can provide emergency treatment to save the life of a person with an 
advance health directive who has attempted to take his or her life. 

Dr K.D. HAMES:  The minister knows that this was one of my major concerns with the legislation when it was 
first introduced.  I am very happy with the amendment that has been moved.  The concern was that people might 
use an advance health directive as a way of committing suicide.  People could take an overdose. 

Are you waving to me, Mr Speaker? 

The SPEAKER:  No, I was not waving to anyone. 

Mr J.A. McGinty:  Hello sailor! 

Dr K.D. HAMES:  Sweetheart!  Do not put that in Hansard! 

Mr J.A. McGinty:  It would be the end of your career! 

Mr R.C. Kucera:  Are you blushing? 
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Dr K.D. HAMES:  I am blushing.   

Our concern was that people would use the advance health directive as a means of committing suicide.  The 
standard practice in an emergency department for someone who is unconscious after an overdose is to do a 
gastric lavage, which involves putting a tube down to clean out the contents of that person�s stomach, depending 
on the time period beyond which - 

Ms K. Hodson-Thomas interjected. 

Dr K.D. HAMES:  That may suit some of us tonight after the function outside.  That person would then be 
treated aggressively because of whatever he or she may have taken.  Suppose someone had an advance health 
directive saying that if they end up unconscious in an emergency department, they are not to be treated.  They 
may have planned this, taken their overdose and made sure they have their advance health directive tied around 
their neck.  The doctor is then prevented from taking any resuscitative measures.  I am of the view that this 
would be totally inappropriate.  If the doctor suspects for one second that that person may be attempting to 
commit suicide, it is not appropriate for him to take any notice of an advance health directive.  This amendment 
does that.  I believe it will prevent people from using it as a mechanism to prevent suicide.  I totally support this 
amendment.   

Dr G.G. JACOBS:  I commend this clause.  Fortunately, I do not think it would happen very often.  It was a 
concern.  I remember the member for Dawesville raising this matter in earlier debates.  It seems ages ago now.  
The member for Kalgoorlie also had a concern about this being an instrument for attempted suicide, using the 
advance health directive as the member for Dawesville outlined. 

I will make a couple of points.  They hark back to the debate we had yesterday about the term �health 
professional� versus �medical practitioner�.  The minister must agree that the urgent treatment of someone who 
had attempted suicide would almost always involve only a medical practitioner, especially as the member for 
Dawesville talked about stomach pumping and resuscitation issues.  I cannot think of a scenario that would 
involve urgent treatment being given after attempted suicide other than by a doctor, if the definition of a health 
professional includes an optometrist, a pharmacist, a physiotherapist - 

Mr J.A. McGinty:  I can see that it could be a nurse; in particular, a nurse practitioner.   

Dr G.G. JACOBS:  The first person who came upon someone who had attempted to commit suicide could be a 
St John Ambulance person or a nurse.  I suggest that that person would only be present in the early phases of 
treatment.  The ongoing treatment to resuscitate that person would be taken on by a doctor.  That was the issue 
that some of us had about the health professional issue.  That tends to highlight it. 

The other issue concerns clarification about the amendment, which states - 

(2) The health professional may provide the treatment to the patient despite - 

(a) that the patient has made an advance health directive - 

I understand that - 

containing a treatment decision that is inconsistent with providing the treatment . . .  

I presume that �inconsistent with providing the treatment� refers to providing the resuscitation treatment or the 
issues that require a person to be resuscitated.  In proposed subsection (2)(b), the reference to section 110ZD is 
presumably to do with legal capacity, being reasonably available etc.   

Amendment put and passed. 

The SPEAKER:  There is an amendment in the name of the member for Roe.   

Mr J.A. McGinty:  I think that is a typographical error.  The amendment appeared yesterday on the notice paper 
in the name of the member for Carine. 

Dr G.G. JACOBS:  I felt so strongly about it that although the member for Carine was happy to acquiesce, I 
was not.  As I had the right in this Parliament to revisit the issue, I submitted the amendment last night, and it 
appears on the notice paper in my name.  I move - 

Page 24, line 15 - To delete �health professional� and substitute - 

medical practitioner 

Amendment put and a division taken with the following result - 
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Ayes (11) 

Mr C.J. Barnett Mr M.J. Cowper Mr J.R. Quigley Ms S.E. Walker 
Mr M.J. Birney Dr G.G. Jacobs Mr A.J. Simpson Ms K .Hodson-Thomas (Teller) 
Mr G.M. Castrilli Mr P.D. Omodei Mr T.G. Stephens  

Noes (31) 

Mr J.J.M. Bowler Mr R.C. Kucera Mr A.P. O�Gorman Mr M.W. Trenorden 
Mr J.H.D. Day Mr F.M. Logan Ms M.M. Quirk Mr T.K. Waldron 
Dr J.M. Edwards Mr J.A. McGinty Ms J.A. Radisich Mr P.B. Watson 
Mr B.J. Grylls Mr M. McGowan Mr E.S. Ripper Mr M.P. Whitely 
Dr K.D. Hames Mr J.E. McGrath Mrs M.H. Roberts Mr G.A. Woodhams 
Mrs J. Hughes Ms S.M. McHale Mr G. Snook Mr B.S. Wyatt 
Mr J.N. Hyde Mr A.D. McRae Mr T.R. Sprigg Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mr M.P. Murray Dr S.C. Thomas  

            

Pairs 

 Mr R.F. Johnson Mrs C.A. Martin 
 Mr T.R. Buswell Mr P.W. Andrews 

Independent Pairs 

Dr J.M. Woollard 
Dr E. Constable 

Amendment thus negatived. 

Ms K. HODSON-THOMAS:  I move -  

Page 25, line 5 to page 26, line 23 - To delete the lines and substitute - 

(3) No medical practitioner, hospital, health institution or other institution or service is 
under a duty, whether by contract or by statutory or other legal requirement, to make 
a treatment decision or treatment action that they hold a conscientious objection to, 
provided the absence of the treatment or treatment action is in the best interests of the 
patient. 

I think the amendment speaks for itself.  It is about providing protection for someone who has a conscientious 
objection to providing a specific treatment to a person.  I hope members will understand how some professionals 
might have an objection to providing treatment that goes against their conscience, and I hope those members will 
speak in support of this amendment.  It is an important clause and this is a matter about which I feel very 
strongly. 

Mr T.G. STEPHENS:  I appreciate very much that the member for Carine has moved this amendment.  It has 
my support and I agree with the member that it is an important and critical part of any appropriate response to 
the ambitions of a bill such as this.  There are enough divergent viewpoints around this chamber, as has been 
illustrated in this debate, but one would have hoped - and I still hope - people would see the merits of this clause 
being taken up in the bill, if it is to be enacted.  A clause of this type has been before the chamber in other 
legislation and, from memory, it found favour before that legislation on bioethical issues of a different sort went 
through this Parliament.   

This amendment is not only about a medical practitioner.  The member for Carine has appropriately included 
reference to a hospital, health institution or other institutions.  Members must keep in mind that the system of 
health care and hospitals in this state is structured so that the ethical stance of some of those hospitals would 
prevent the institution or the individuals within the institution from falling in with a requirement of treatment to 
which the institution had a conscientious objection.  I hope it would be repugnant to this Parliament to pass 
legislation that would force institutions with a particular ethical stance to be obliged by law to do something that 
was absolutely at odds with their conscientious viewpoint.  I refer to not only those institutions, but also the 
people who make up the institutions and work in them.  Parliament has protected the rights of those institutions 
and individuals in the handling of other bioethical questions that have come before us for debate and resolution, 
and I hope that it will happen again on this occasion.  Otherwise, we shall be delivering statutes that could make 
criminals of people who have the strongest objection to participating in procedures and treatments that are 
against people�s ethical viewpoint. 

Dr K.D. HAMES:  I will respond to the member for Central Kimberley-Pilbara�s comments by saying that 
anybody who currently has medical treatment must give authorisation for that medical treatment.  No doctor, 
whatever his moral views, is allowed to give a patient any treatment whatsoever if the patient says he does not 
want it, no matter how strong the doctor�s view is on the matter. 
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Ms K. Hodson-Thomas:  What happens when somebody has an advance health directive but the doctor holds a 
varying conscientious view?  That is why I have moved this amendment.  The intent of this amendment is to 
protect a professional who has a conscientious objection. 

Dr K.D. HAMES:  I understand the intent of the amendment.  However, the member should realise that people 
must give authority for treatment.  A medical health directive could say that a person does not want to be treated 
for a particular condition.  The doctor might want to provide treatment to the patient. 

Ms K. Hodson-Thomas:  What if it is the reverse situation? 

Dr K.D. HAMES:  If a patient says that he wants to be saved no matter what, all doctors are medically required 
to provide the necessary medical treatment.  All doctors should make every attempt to save a patient, no matter 
what.  A patient who says that he does not want to be treated is similar to Jehovah�s Witnesses who say that they 
do not want blood transfusions.  I would find it extremely difficult to not give a blood transfusion to a dying 
child whose parents are Jehovah�s Witnesses.  However, that is the law.  The law says that a doctor must get the 
permission of the patient.  If a person with cancer is conscious and informs a doctor that he does not want to 
undergo radiotherapy or surgery, that is the patient�s choice.  An advance health directive puts the patient�s 
choice into words so that when the patient is unconscious and is unable to make his wishes known, his wishes 
will be followed.  A conscientious doctor whose patient�s advance health directive advises the doctor to treat the 
patient no matter what will be treated by the doctor.  A patient might have an advance health directive that says 
he does not want treatment and wants to die.  However, the doctor will want to treat the patient because his 
ethics say he should treat people no matter what.  If a person is conscious and says that he does not want to be 
treated, legally a doctor is not allowed to treat the patient; therefore, the doctor cannot do anything anyway.  That 
doctor would have the choice of not treating the patient and saying that he did not agree with it.  There is no 
requirement for the doctor to do something that he does not want to do.  If the doctor does not agree with an 
advance health directive that says the patient does not want to be treated, the doctor can say that he does not 
want to have anything to do with the patient, so he can tell another doctor to take over because he would like to 
save the patient but the advance health directive says he cannot.  If the patient is conscious the doctor would 
have exactly the same dilemma.  If a person had a heart attack and was dying but was conscious and said, �Don�t 
you dare save me, doctor; I want to die�, the doctor would not legally be permitted to treat the patient.   

Mr T.G. Stephens:  Am I not right in saying that it is not only a medical treatment decision that requires the 
doctor to stop the intervention but that it requires a positive intervention on the part of the doctor that may be 
offensive to the ethical viewpoint of the institution or the -  

Dr K.D. HAMES:  That may be so.  Can the member give me an example?  He is talking about a reverse health 
directive in which the person wants to be saved no matter what.  

Mr T.G. Stephens:  No; I am saying the opposite to that.  I am referring to a medical intervention that hastens 
death.   

Dr K.D. HAMES:  That is euthanasia.  There is nothing in this legislation that requires a doctor to do something 
that enhances the patient�s chances of dying.  It is the lack of treatment that is the issue.  

Ms S.E. WALKER:  Legislation does allow doctors to force a patient to accept treatment.  An example of that is 
a person on a community treatment order who has been taken by the police to Graylands Hospital and forced by 
a doctor to take medication.  We do not live in a society in which patients must consent to treatment by doctors.  
We live in a society in which parliamentarians have enacted draconian legislation for community treatment 
orders.  People like Mr Narkle, a serial sex offender, for whom the Attorney General will not legislate to keep in 
prison, can wander the streets, yet little old ladies who are not harmful to anyone but themselves can be snaffled 
off the streets by police and taken to Graylands.  I do not agree with the member for Dawesville.   

Dr K.D. Hames:  They are different circumstances.  

Ms S.E. WALKER:  They are not different circumstances.  The member for Dawesville has said that a doctor 
can face prosecution if he attempts to treat a patient without his consent.  Some things are forced on the citizens 
of this state, and I have just given an example of that.  

I have a problem with this proposed section.  The member for Carine has sought to amend proposed section 
110ZK, �Reliance by health professional on treatment decision�.  This proposed section is where the legislation 
becomes really loose.  It provides for a health professional acting on the word of another health professional.  
Subsection (2) reads - 

If a health professional - 

(a) takes treatment action - 

(i) reasonably believing that the patient is unable to make reasonable judgments 
in respect of the treatment action; and 
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(ii) relying in good faith on what is purportedly a treatment decision - 

(I) in an advance health directive made by the patient; or . . .  

(or) 

(b) takes treatment action - 

(i) in circumstances where it is reasonable for the health professional to rely on 
some other health professional having ascertained whether the treatment 
action is in accordance with a treatment decision;  

What does that mean?   

Dr G.G. Jacobs:  If you do not understand it, what hope have I got?   

Ms S.E. WALKER:  It refers to going from a doctor looking after a person�s care to a health professional.  I 
suppose it means one coming on duty and another health professional telling him something.  I do not actually 
agree with the member for Carine.  I understand where she is coming from, but I do not agree with her.  A 
person will not be a criminal, as the member for Central Kimberley-Pilbara said.  He said that when this bill is 
passed and a person treats a person who has a conscientious objection, he will be a criminal.  He cannot be, 
because this bill will have become law.  I have a difficulty with this clause and the use of the term �health 
professionals�.  I suspect that this bill is framed around the Respecting Patient Choices program.  Is that the case, 
minister? 

Mr J.A. McGinty:  No.   

Ms S.E. WALKER:  It is not?   

Ms K. Hodson-Thomas:  I hope that it is, because it was part of the minister�s second reading speech.   

Ms S.E. WALKER:  Some members do not know about this.  As the member for Carine said last night, this bill 
has been brought on again.  I have had a chance to go through the papers which were sent to me and which I 
have collected.  I have a document from Fremantle Hospital.  The minister knows what it is about because there 
was an article in my local newspaper about that hospital jumping the gun on living wills.  Hon Barbara Scott 
attacked the minister about this bill and said it was a backdoor way of getting sick and elderly people out of the 
health care system.  The minister said that only a person with a sick mind would draw that sort of twisted 
conclusion.  I am not a journalist, but that is the first thing they thought was behind this bill.   

Dr G.G. JACOBS:  I would like to hear further comments from the member for Nedlands.   

Ms S.E. WALKER:  The Respecting Patient Choices document reads - 

 Respecting Patient Choices is an advance care planning program currently being implemented at 
Fremantle Hospital.   

I am concerned that people on this program do a two-day course on how to become a Respecting Patient Choices 
consultant.  I wonder what are the professional qualifications of these people at Fremantle Hospital, because 
after they have done the course that runs over two days they then see elderly people in wards.  There is a list of 
the categories of people they will see.  The mission of the Respecting Patient Choices Program is to - 

 respect every person�s right to autonomy, dignity and fully informed consent 

 assist individuals to reflect upon, choose and communicate their wishes regarding their current and 
future health care 

 . . .  

 educate and support health professionals to facilitate this. 

The health professionals have to undertake only a two-day course.  At the end of the course they have to fill in a 
form titled �Respecting Patient Choices - An introduction to advance care planning - Self Directed Learning 
Questions�.  They must answer eight general questions and they have finished the course.  This is going on at the 
moment and it was being funded by the commonwealth government.  That funding has stopped.  I understand it 
is waiting for this bill to be passed, and the government will meet the costs of the scheme.  The scheme 
originated in Wisconsin in the United States of America and has been running at the Austin Hospital in Victoria 
since 2002.  It provides for communication between health professionals and the patient.  The piloted areas are 
aged care, oncology, cardiology, nephrology and vascular and thoracic surgery.  Anyone in those areas will be 
targeted to see whether they want to make an advance health directive.  It refers to the legal basis.   

When people attend a seminar, they are generally provided with a copy of the PowerPoint presentation.  One 
section of the Respecting Patient Choices program presentation is titled �Legal basis for advance care planning 
in WA� and refers to the issues that we have been talking about.  It lists the persons who can give consent for 
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medical treatment on behalf of another person; namely, a guardian; a spouse or de facto partner; a carer who 
does not receive remuneration; another family member with a close relationship; and another person with a close 
relationship.  It is based on the Canadian McMaster University Let Me Decide advance directive program.  It 
refers to randomised trials in nursing homes in Canada.  It refers also to randomised trials in eight aged care 
facilities in Perth.  The member for Dawesville commented yesterday that if a person with dementia fell out of 
bed and broke a hip, a cleaner could be classed as a health care professional.  That is what worries me.   

Mr M.P. Whitely interjected. 

Ms S.E. WALKER:  I am not talking to the member for Bassendean. 

Point of Order 

Mr M.P. WHITELY:  Mr Acting Speaker, I believe we are debating the member for Carine�s amendment.  The 
member for Nedlands has not discussed the amendment at all.  She has gone off on a complete tangent. 

The ACTING SPEAKER (Mr P.B. Watson):  I have given the member for Nedlands a fair amount of 
leniency.  Will the member please speak to the amendment. 

Debate Resumed 

Ms S.E. WALKER:   Thank you, Mr Acting Speaker.  If the member had a copy of the bill in front of him he 
would see that we are discussing an amendment to proposed new section 110ZK.  I am raising the fact that this 
proposed new section is worded very loosely, because it would allow a health professional to turn up at a 
hospital and get an oral communication from another health professional in relation to a person who might be in 
a life or death situation.  Which are the eight aged care facilities in Perth that have trialled this Let Me Decide 
program?  It appears to me that this legislation is based on this program, the documents about which have fallen 
off the back of a truck. 

Mr J.A. McGINTY:  I first indicate my agreement with the point of view put by the member for Dawesville on 
this amendment.  The amendment is proposing to substitute for the clear wishes of the patient the wishes of the 
doctor.  In other words, the amendment is proposing to change the current law to say that a doctor has the right 
to override the wishes of a patient.  That is putting it very bluntly, but that is the import of this amendment.  The 
import of this amendment is that even though the patient has said that he or she does not wish to have a 
particular form of treatment, the doctor can override the wishes of the patient if the doctor thinks that action will 
be in the best interests of the patient.  That is not the current law.  It is taking a big step away from the purpose of 
this legislation, which is about providing autonomy and respecting the decisions of the patient.  I support the 
opposition to this amendment that has been advanced so far. 

The second reason that I urge members to oppose this amendment is that it will remove the important protections 
that we are proposing for health professionals, in particular doctors and nurses working in our hospitals.  The 
part of the bill that is proposed to be deleted by this amendment will remove the protection that is proposed when 
a person acts in good faith, in reliance on the fact that another person, such as a registrar who has admitted the 
patient, has made the decision that the patient has made a valid advance health directive.  A person further down 
the line who is treating that patient should not need to again ascertain the existence or otherwise of an advance 
health directive. 

Ms S.E. Walker:  What evidentiary basis would the Attorney accept to prove that the registrar had made himself 
aware?   

Mr J.A. McGINTY:  In a hospital emergency department, there are a variety of people with different functions.  
Not everyone treating a patient on the way through from the emergency department to the operating theatre and 
the various other aspects of the hospital needs to go back to first principles to ascertain whether a valid consent 
has been obtained.  A valid consent must be obtained for all treatment.  Not everyone treating that patient needs 
to do that.  A patient can rely on someone else in the chain who is supposed to do that.  I refer the member to the 
second reading speech in which I address this very point.  This is the protection that is now proposed to be 
deleted.  Proposed section 110ZK(2) states, in part -  

If a health professional - 

. . .  

(b) takes treatment action -  

 (i) in circumstances where it is reasonable for the health professional to rely on 
some other health professional having ascertained whether the treatment 
action is in accordance with a treatment decision . . .  

In other words, where there is consent, there is a protection for the person who then provides treatment to the 
patient.  This amendment proposes to delete that protection for the health professional.  I do not support that.  It 
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is very important that we offer protection for health professionals.  For that reason, I feel this amendment is 
misconceived, in addition to the reasons advanced earlier.  

Ms K. Hodson-Thomas:  Are you referring to page 24 or page 25?  

Mr J.A. McGINTY:  The part I just read out is on page 25.  The member proposes to delete line 5 onwards.  

Ms K. Hodson-Thomas:  Yes, I do.  Could you just refer back to that quote you just gave?  Were you referring 
to a health professional taking treatment action in accordance with consent? 

Mr J.A. McGINTY:  I will work through it, starting on page 24 of the bill.  Proposed section 110ZK(2) begins -  

If a health professional -  

(a) takes treatment action - 

 (i) reasonably believing that the patient is unable to make reasonable judgments 
in respect of the treatment action . . .  

That is fairly straightforward.  If there is a reasonable belief on the part of the doctor, then protection is provided, 
even if the doctor gets it wrong.  I will read briefly from my second reading speech, which is a good example of 
this.  It states -  

The first situation is when a health professional reasonably believes that the patient is not competent, 
and relies in good faith on what is purportedly a valid treatment decision in an advance health directive 
or made by a guardian, an enduring guardian or a person responsible.  This protection would typically 
be available to a health professional, such as a surgical registrar in a teaching hospital who has 
responsibility for both obtaining consent and carrying out the surgery.  

That doctor is then protected because he or she made a decision in good faith.  The second situation is covered 
by the clause the member is proposing to delete; that is, when a health professional, as stated in proposed section 
110ZK(2)(b) on page 25, takes treatment action in circumstances where it is reasonable to rely on another health 
professional, having ascertained the consent to the treatment - to paraphrase subparagraph (i) - then the health 
professional is taken for all purposes to have taken treatment action in accordance with a treatment decision.  In 
other words, a defence is then available.  If a surgeon thought the registrar or someone in the emergency 
department had ascertained the consent, but that had not in fact been done, and the surgeon then operated in good 
faith thinking that the other person had done the job properly, protection is afforded to the surgeon.  I refer to the 
next paragraph in the second reading speech that deals with the situation in which there is a mistaken belief that 
consent has been obtained by someone else in the chain.  It reads -  

The second situation is when a health professional takes treatment action in circumstances in which it is 
reasonable for the health professional to rely on some other health professional, having ascertained 
whether the treatment action is in accordance with a treatment decision, and to assume that some other 
health professional has ascertained that the treatment is in accordance with a treatment decision.  A 
nurse who administers treatment in a hospital in circumstances in which the nurse does not have 
responsibility within the hospital system for obtaining the relevant consent to the treatment would not 
ordinarily fall within the first situation of protection, - 

That is, proposed section 110ZK(2)(a)(ii) on page 24 of the bill -  

because the nurse would not have turned his or her mind to the particular patient�s competency and current 
consent circumstances.  Nevertheless, the nurse will have protection if it was reasonable for him or her to assume 
that the consent had been obtained by, for example, a registrar.  Another example of the operation of this 
protection is the situation in which the appropriate and usual practice of a consultant is to arrange for a registrar 
in the surgical team to obtain the consent necessary for a surgical procedure, and when it was reasonable for that 
consultant to have assumed at the time of the procedure that consent had, in fact, been obtained.  If, however, the 
same registrar had requested that a nurse obtain the required consent, the registrar would not be protected, even 
if he or she reasonably assumed that the nurse had obtained the consent, as the registrar would not have been 
entitled to rely on some other health professional in the hospital system having obtained the consent.   

The import of what I am saying is that this offers protection to health professionals who rely on the usual 
procedure of some other health professional having obtained the consent.  If that is mistaken or an invalid 
consent was obtained, proceeding with this amendment will delete that protection.  It is an important protection 
that I do not believe any member of this house would intend to take away from health professionals because it 
applies to something done in good faith by the health professionals.  In addition to the reasons advanced by the 
member for Dawesville, I oppose this amendment because I think it will have other unintended consequences of 
removing a protection we all want for health professionals. 

Mr M.P. WHITELY:  I also oppose the amendment because it is unnecessary.  There would be a need to 
provide protection for conscientious objection only if this legislation allowed for the termination of life through, 
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for example, euthanasia or abortion.  As the member for Dawesville outlined, there are no circumstances in 
which conscientious objection would apply.  The legislation obliges medical practitioners to follow the wishes of 
a patient whereby he does not want an artificial life-extending intervention.  As such, a medical practitioner 
would not have to intervene in a patient�s treatment to terminate the patient�s life.  I cannot imagine any 
circumstances in which there would be a valid conscientious objection.  It is an unnecessary amendment.  I have 
sympathy for medical practitioners who are asked to do things that are against their tightly held beliefs.  This is 
not that circumstance.  It simply obliges a medical practitioner to respect the wishes of an unconscious patient in 
the same way he would respect the wishes of a conscious patient who does not want a medical intervention 
designed to extend his life.  For that reason I will oppose the amendment. 

Mr T.G. STEPHENS:  It is not as simple as that.  We had the opportunity of receiving a briefing from people 
who have spent their lives dealing with bioethical issues of this sort.  Sometimes a positive action is required of a 
medical practitioner and of the institutions in which he takes part.  For instance, a directive may be something 
like the following.  I am at the disadvantage of not being a medical practitioner but I am trying to lend myself to 
a circumstance in which a person makes a directive that if he were to catch a flu in addition to whatever other 
problem he has, a medical practitioner will proceed to turn off something or to shut down any treatment in 
existence.  If that is the directive to the medical practitioner, some medical practitioners will say that it is 
unreasonable to shut down life support for trivial reasons in circumstances in which there would be a 
proportionate gain or a reasonable life expectation.  A person could have slipped into unconsciousness and the 
medical practitioner will no longer be left with the opportunity for a discussion with the patient about what is 
reasonable or proportionate or what is a reasonable response to full recovery or reasonable life expectations.  The 
directive will be saying to someone, �Dr Quigley operating down there at St John of God Hospital is obliged to 
turn off that machine.�  The machine may be administering an antibiotic to the patient and suddenly the doctor is 
being directed to shut it down and deliberately involve himself in an action that shuts off a treatment.  There will 
be medical practitioners and institutions that cannot do that.  If I were a medical practitioner, I would not be able 
to do that. 

Dr K.D. Hames:  An advance health directive would not require the doctor to shut it off.  It would say that the 
person did not want the doctor to put in the drip and start the antibiotic in the first place. 

Mr T.G. STEPHENS:  What if it is in and already someone is in an oxygen tent?  Let us say that my directive 
to the doctor is that if my left eye blinks, I want the oxygen turned off - I am using a trivial example - and the 
doctor to make a specific treatment decision.  If I were the doctor, I could not do it.  People like me will be 
required by this bill to do something that I in conscience could not do. 

Dr K.D. Hames:  I couldn�t either, and I do not think it applies particularly - 

Mr T.G. STEPHENS:  It does, because the directive could spell out a specific regime. 

Dr K.D. Hames:  Is treatment not positive? 

Mr T.G. STEPHENS:  No, the treatment could be pre-existing.  The person is faced with a set of 
circumstances - it might be a longstanding condition - and says, �If I suddenly drop into unconsciousness, I don�t 
care what my prospects are of recovery, you are to do the following things: you are to shut off the oxygen, you 
are to remove the antibiotics that are already coming through in a drip to the body.�  The medical practitioner 
will be directed to switch off the oxygen tent and to turn off treatment that is already being given to that patient; 
and, if the medical practitioner does not do that, the medical practitioner will be breaking the law and will be 
prosecuted.  I think the member who supports the bill does not want the Parliament to do what I am suggesting it 
will do. 

Ms K. HODSON-THOMAS:  I think the member for Central Kimberley-Pilbara has not completed his remarks 
and I would like to provide him with that opportunity. 

Mr T.G. STEPHENS:  I thank the member for Carine, and I will be very quick.  Members should take a 
moment to reflect on this clause and think about the consequences of this bill in these sorts of circumstances that 
I have outlined, and if they get the chance to think about it, they will know that these possibilities exist.  There is 
nothing wrong with protecting the conscientious objector in those circumstances.  It is in my view 
unconscionable for legislators to leave a statute in place that requires a cascade of intervention by a practitioner 
who cannot do it. 

Mr M.P. Whitely:  Is the effect of this that a particular patient would have to choose his institution very 
carefully because if he were in a particular institution that had a philosophy of life-extending interventions under 
whatever circumstances, and by accident the patient ended up in that institution, his will and desire would be 
completely overridden if you put this in?   

Mr T.G. STEPHENS:  My understanding of the requirements of Catholic hospital care is that its medical 
practitioners could not comply with this legislation.  The institution would have to break the law and would have 
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to require its medical practitioners to break the law.  The philosophy of the Catholic hospital system, for 
instance - there will be others - on the life ethic is not to take positive intervention to cause a life to be ended. 

Mr M.P. Whitely:  My wife, who is a Catholic but has similar views to me on living wills and the circumstances 
under which she would like to die, could not go into a Catholic institution for treatment potentially resulting in 
death. 

Mr T.G. STEPHENS:  That is a different issue. 

Mr M.P. Whitely:  It is not, because if she ended up in that institution, she would not have her rights respected. 

Mr T.G. STEPHENS:  No.  If this bill is passed without making this amendment and she ended up in that 
institution, the institution would be breaking the law if it lived by its ethical requirements, and the full penalties 
of the law would apply to it and to its practitioners. 

Mr M.P. Whitely:  If she went to a hospital of her faith, she would not be able to have her wishes respected.  
That is the position that you would put her in. 

Mr T.G. STEPHENS:  This bill, if it is not amended, will require that institution and its practitioners to 
overturn their ethical principles and, in certain circumstances, to shut down the life support systems of people, 
despite the fact that it could be for trivial reasons.  The member knows that many people who work in those 
institutions do not and will not comply with directives from patients to do things to them that lack respect for the 
life principle.  They have not yet been made criminals, but under this bill, that could happen for the first time.  I 
do not think that is what the member really wants.  I suspect that if the bill is enacted without the amendment 
moved by the member for Carine, there will be problems for people and institutions with these ethical 
sensitivities. 

Dr G.G. JACOBS:  That argument by the member for Central Kimberley-Pilbara was very powerful.  The 
member has obviously thought about the issue.  As a medical practitioner, I could imagine myself being forced 
into a situation that I did not want to be in.  We have spoken about the wishes of patients, but, without any 
selfish motive, I ask members to think about the scenario that the member has outlined.  As a treating 
practitioner, I have deep concerns and conscientious objections. 

The minister recounted a chain of events for a treatment action that could arise under proposed section 110ZK, 
and he referred to a surgical registrar in an institution.  I can understand and identify that chain but it was 
actually a chain of treatment action.  It is very much like the surgical operation that the minister talked about.  I 
can understand that chain of consent and those issues.  We are talking not necessarily about a proactive treatment 
as in a surgical operation consent chain, but about two other important issues that are not proactive consent 
operation type issues; that is, they are either withholding or withdrawing issues.  By that I mean either 
withdrawing treatment or withholding treatment.  Withholding means that I stand back from the bedside and take 
no action.  Withdrawing means that I take out the drip that is already in, or I take out the tube that is in the 
patient�s trachea and they are already intubated.  We have to put ourselves in that withdrawal/withholding 
treatment situation.   

The difficulty with this bill is that it will never be an easy issue.  In practice, although it is all written on paper, 
when we get on the floor - at the coalface, so to speak - some important practical issues will impact.  As the 
member previously said - I said this earlier too - the problem with advance health directives is that they will 
never completely fit the situation that occurs because of the incredible number of variables in any scenario.  
These are variables that neither the patient nor the medical attendants can predict.  To try to be directive will 
always miss the mark.   

Mr T.G. STEPHENS:  I rise to give the member a chance to resume his comments.   

Dr G.G. JACOBS:  If the directive is too generic it may be useless because the intent of the directive cannot be 
determined by the medical attendant.  Alternatively, if it is too prescriptive down to the last detail, and if any of 
those details change or parts of the directive are not present, that will make the directive useless as well.  I have 
said in previous discussions that if I have a heart attack, develop renal failure and get gangrene of the left toe, 
please let me go, I do not want any treatment.  If I were to have a heart attack and renal failure but not gangrene 
of the left toe, the directive would obviously be null and void because I prescribed the three events that I wanted 
to occur before a doctor would let me go.  If I made a generic directive that if I were to have a stroke and became 
a vegetable, I would like just to go and not have any treatment, it would not direct the medical practitioners and 
the attendants to be able to establish the intent.  They would ask what sort of a stroke, how severe a stroke, which 
part of the brain, what disability, how much disability and the consequences of that.  This is the inherent problem 
with advance health directives.   

I get back to the point of the motion.  Practitioners will find themselves in a position where they have a deep 
conscientious objection and face a professional problem with a particular directive.  They always face the 
question with these issues of variability of whether they are doing the right thing and are truly following the 
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directive of the patient.  In those circumstances, I would support this bill.  I suggest that if I were the attendant 
and I had some significant conscientious objection, I might have the ability to absolve myself from the 
responsibility of the management of the case.  That could occur in a large hospital setting.  However, if it 
occurred in Esperance District Hospital and I was the only doctor on call that night, or if I were the only GP in a 
small country town - perhaps a better example - it might not be easy.  We talk about issues of the patient�s 
wishes, but sometimes we must consider the doctor�s wishes when asking him to do things that perhaps are 
against his conscience or against the feelings of his heart.   

Amendment put and a division taken with the following result - 

Ayes (8) 

Mr M.J. Birney Mr M.J. Cowper Mr P.D. Omodei Mr T.G. Stephens 
Mr G.M. Castrilli Dr G.G. Jacobs Mr A.J. Simpson Ms K. Hodson-Thomas (Teller) 

Noes (29) 

Mr C.J. Barnett Mr J.C. Kobelke Mr A.P. O�Gorman Ms S.E. Walker 
Mr J.J.M. Bowler Mr R.C. Kucera Ms M.M. Quirk Mr M.P. Whitely 
Mr J.H.D. Day Mr F.M. Logan Ms J.A. Radisich Mr G.A. Woodhams 
Dr J.M. Edwards Mr J.A. McGinty Mr E.S. Ripper Mr B.S. Wyatt 
Mr B.J. Grylls Mr M. McGowan Mr G. Snook Mr S.R. Hill (Teller) 
Dr K.D. Hames Ms S.M. McHale Dr S.C. Thomas  
Mrs J. Hughes Mr A.D. McRae Mr M.W. Trenorden  
Mr J.N. Hyde Mr M.P. Murray Mr T.K. Waldron  

            

Independent Pairs 

Dr J.M. Woollard 
Dr E. Constable 

Amendment thus negatived. 

Ms K. HODSON-THOMAS:  I move -  

Page 26, line 24 - To delete �certain� and substitute - 

any 

Page 26, line 25 to page 27, line 7 - To delete the lines and substitute - 

(1) If a medical practitioner commences or continues physical pain treatment in relation 
to a patient in accordance with a treatment decision that is - 

 (a) in an advanced health directive made by the patient; or 

 (b) made by the patient�s guardian or enduring guardian or the person 
responsible, for the patient under section 110ZD; and 

 (c) is in the best interests of the patient, 

 the medical practitioner is taken for all purposes to have done so in accordance with a 
valid treatment decision, even if a secondary or incidental effect of doing so is to 
hasten the death of the patient, provided there was no other effective therapy available 
that would not hasten the patient�s death. 

(2) All treatment decision and treatment action made in an advanced health directive, by 
an enduring guardian, a guardian, person responsible, or medical practitioner under 
this Act can only be valid if it is made in the patient�s best interests. 

I do not intend to delay the house.  The amendments in my name have been on the notice paper for some time 
and members understand their sentiment. 

Mr J.A. McGINTY:  We have, in substance, just had this debate.  It is about substituting the best interest of the 
patient by allowing a medical practitioner to effectively override an advance health directive, or the will of a 
patient, if it is in the best interests of the patient.  We have had that debate and it was just resolved in the 
negative.  I appreciate that this deals with the matter in a marginally different context; essentially, it is dealt with 
in the context of palliative care.  In essence, this is the same issue on which we have already voted, and I urge 
members to not support the amendment. 

Amendments put and negatived. 

Clause, as amended, put and passed. 
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Clause 12 put and passed. 

New clause 13 - 
Ms K. HODSON-THOMAS:  I have had brief discussions with the Attorney General on this clause.  I 
withdraw my original amendment and move - 

 Page 28, after line 5 - To insert - 

 121. Review of the Guardianship and Administration Act 1990 
 (1) The Minister administering the Guardianship and Administration Act 1990 

is to carry out a review of the operation and effectiveness of the provisions 
of the Guardianship and Administration Act 1990 and the relevant sections 
of the Criminal Code as soon as practicable after the expiration of 3 years 
from the commencement of this Act. 

(2) The minister is to prepare a report based on the review made under section 
13 and cause the report to be laid before each House of Parliament within 4 
years after the commencement of this Act.   

New clause put and passed.   

Clause 13 put and passed. 

Clause 14:  Section 5PA amended - 
Ms K. HODSON-THOMAS:  I will not move the amendment on the notice paper.  Proposed section 5PA(b) 
will insert the following new paragraph - 

(m) any other person who practises a discipline or profession in the health area that involves the 
application of a body of learning. 

What is meant by �body of learning�? 

Mr J.A. McGINTY:  When we dealt with the Civil Liability Bill 2002, if my memory serves me correctly, Hon 
Peter Foss moved such an amendment in the upper house.  It was not supported by the government at the time 
for the very reason the member for Carine just asked me that question.  We thought it appropriate when dealing 
with civil liability that health professionals should be a well-defined group of people.  As I recollect the debate, 
Hon Peter Foss wanted to include some alternative health professionals.  The member for Roe might be able to 
help me identify some.   

Dr G.G. Jacobs interjected. 

Ms K. Hodson-Thomas:  Do you mean homeopaths?   

Mr J.A. McGINTY:  Yes, homeopaths or naturopaths, for example.  I was trying to remember what they were 
called.  It was not our wish to have them included; nonetheless, it was Parliament�s wish to have them included 
as a result of the amendment moved in the upper house by Hon Peter Foss.  It is imprecise in its scope; however, 
it includes those sorts of professions that are disciplines or professions practising in the health area that apply a 
body of learning.  That is the current wording.  We are proposing to tidy it up by having it read �any other person 
who practises a discipline or profession in the health area that involves the application of a body of learning� to 
make it consistent with each of the others.  This is more a drafting matter than anything else.  Each of the others 
refers to members of a particular profession, such as optometrists or osteopaths, then it went on to include �any 
other discipline or profession�.  It really is about �the person�, and is simply a tidying exercise with no 
substantive change.  

Clauses put and passed. 

Clause 15 put and passed. 

Clause 16:  Section 259 amended -  
Leave granted for the following amendments to be considered together. 

Ms K. HODSON-THOMAS:  I move - 

 Page 30, after line 13 - To insert - 

  (b) by deleting �A person� and substituting - 

    �Subject to subsection (3), a person�; 

 Page 30, line 18 - To insert before �A person� - 

Subject to subsection (3),     
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 Page 30, after line 24 - To insert -   

  (3) A person is criminally responsible for any decision made on behalf of a patient that is 
not in the patient�s best interests. 

I do not want to prolong the proceedings of this chamber.  Members understand the intent of my amendments.  I 
know that the minister will not support these amendments.   

Amendments put and negatived.   

Ms K. HODSON-THOMAS:  I seek some clarification.   

Mr T.G. Stephens:  If you are wondering whether I deliberately did not rise to move the amendment in my 
name on the notice paper, that is the case.  My amendment is slightly different from the member for Carine�s 
amendments and the view of the chamber is clear.   

Ms K. HODSON-THOMAS:  I was seeking clarification because I thought the member for Central Kimberley-
Pilbara had forgotten that he had an amendment on the notice paper.   

Clause put and passed.   

Clauses 17 and 18 put and passed.   

Postponed clause 1:  Short title -  
The clause was postponed on 30 August after Mr J.A. McGinty had moved the following amendment - 

 Page 2, line 3 - To delete �Advance Health Care Planning� and insert instead - 

  Respecting Patients� Choices 

following which Mr P.W. Andrews had moved, as an amendment to Mr McGinty�s proposed insertion, to insert - 

 Patients� Advance Choice of Medical Treatment 

following which Dr G.G. Jacobs had moved, as an amendment to Mr McGinty�s proposed insertion, to insert - 

 Guidelines for Patients� Decision Making in End of Life Care 

following which Ms K. Hodson-Thomas had moved, as an amendment to Mr McGinty�s proposed insertion, to 
insert - 

 Consent to Medical Treatment and Palliative Care 

The SPEAKER:  I have a statement in relation to this postponed clause.  I advise the Assembly that the 
substitutions for the minister�s words as proposed by the members for Carine, Roe and Southern River will be 
dealt with procedurally.  The question currently before the Assembly is the minister�s amendment for the 
deletion of the words �Advance Health Care Planning�.  If this amendment is agreed to by the Legislative 
Assembly, a space will have been created in the bill.  As with the other amendments, I will work back through 
the four alternatives proposed by the minister and the members for Carine, Roe and Southern River.  The 
question is that the words �Advance Health Care Planning� be deleted.   

Ms K. HODSON-THOMAS:  I withdraw the amendment standing in my name on the notice paper.  After some 
discussion with the Minister for Health, I move -  

Page 2, line 3 - To delete �Advance Health Care Planning� and insert instead -  

Consent to Medical Treatment 

I hope members support the amendment and facilitate the prompt passage of the bill this evening.   

Dr K.D. HAMES:  I can speak all I like, but the member for Carine has done a deal with the Minister for 
Health.   

Mr J.A. McGinty:  It was an attempt to reconcile all the different views rather than have a prolonged debate.   

Dr K.D. HAMES:  I implore the minister to not change the short title of the bill.  We have discussed over and 
over again the words �advance health care planning�.  Indeed, those words appear in the legislation at least 20 or 
30 times.  The amendments that have been moved have related to �advance health care planning�.  At the end of 
the day, the title of a bill is just a name.  However, there is nothing wrong with the original title of this bill.  I 
have no idea why the minister first moved an amendment to change the title.  I am sure he remembers the debate 
that ensued as a result of his moving that amendment.  That debate took us off the track of the content of the bill.  
The content of the bill is advance health care planning.  As I turn back the pages of amendments that have been 
moved and accepted, the words �advance health care planning� occur over and over again.  The minister should 
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stick with his and, I suspect, his advisers� original decision.  The words �advance health care planning� appear 
throughout the bill.  The minister should stick with the original title.  

The SPEAKER:  Before I give the call to the next speaker, I indicate that despite what members have agreed to, 
we will go through these questions one at a time.  As I stated earlier, the question is that the words �Advance 
Health Care Planning� be deleted.  The member for Southern River is not present to withdraw his amendments.  
We will go through them one at a time.  That is the question before the house.  If they are all negated, we will 
move to the member for Carine�s most recent amendment. 

Point of Order 

Mr J.A. McGINTY:  If I no longer wish to move the amendment standing in my name, does the advice that you 
have just given to the house, Mr Speaker, still apply? 

The SPEAKER:  Yes. 

Debate Resumed 

Mr J.A. McGINTY:  In that case, I urge members to vote against my amendment. 

The SPEAKER:  The minister can do that when we get to his amendment.  Members, the question before the 
house at the moment is the same in relation to all the amendments.  We must delete those words before we can 
move to any of the other amendments.  The first part of the amendment must be successful for us to move to any 
of the following amendments. 

Dr K.D. HAMES:  Even though I have just said that I think we should stick to the original words, at the end of 
the day it does not matter.  A member can insert words of his or her own choice into that provision.  The 
amendment moved by the member for Carine to insert the words �Consent to Medical Treatment� is, in reality, 
as good as anything.  Therefore, I withdraw my objection.  If the minister is happy and if everyone else is happy, 
I will go along with that. 

Mr J.A. McGINTY:  I apologise to members, because I was simply trying to avoid a very prolonged debate.  I 
agree with the sentiments that the member for Dawesville has just expressed.  It seemed to me that the member 
for Carine�s amendment to the title was most probably the closest to my conception of how we should convey to 
the general public what this bill is all about, and it is about consent to medical treatment.  It was done with a 
view to trying to minimise the amount of debate and dissension over what is only a title at the end of the day.  
Therefore, I apologise to the member for Dawesville.  I thought that it might be something that he could happily 
agree with.  I am equally happy with the original title.  However, in the light of what the member has just said, I 
am also happy to vote against any amendment standing in my name in favour of the amendment moved by the 
member for Carine. 

Dr G.G. JACOBS:  When we originally postponed this clause, I thought that the term �Advance Health Care 
Planning� sounded like a policy directive.  It sounded a bit like policy planning within the Department of Health.  
It gave that policy planning-type sound to the title, which really did not give it that grounding.  However, the 
words �Consent to Medical Treatment� alone do not really distinguish between this and the consent to medical 
treatment that I, as a medical practitioner, get people to sign when they have their appendix removed.  We 
already have consent to medical treatment as a concept in everyday medicine and surgery.  To me, �Consent to 
Medical Treatment� does not say enough.  That is why I oppose the amendment.   

Mr T.G. STEPHENS:  The opportunity to revisit the short title provides me with the opportunity to object to 
the policy and principle of the bill.  I support the motion to delete these words.  However, I would prefer that we 
were deleting all the words in the short title, because, as I understand it, the bill would then fall and that would 
be the end of the legislation.  Therefore, even though I support the motion to delete these words, no matter what 
words are now inserted into the title, I will still oppose the short title.  I believe this is now a very deficient piece 
of legislation, which has embedded into it some very offensive features indeed.   

I use this opportunity to express my complete opposition to the bill.  I started off with the view that this 
legislation could be modified, improved and enhanced, and could be passed with the support of a person like me.  
However, we have not reached that situation.  I fear that this legislation is now even worse than what was 
described to us in the second reading speech delivered by the Minister for Health.  I support the deletion of these 
words.  However, when the opportunity arises to oppose the short title, I will record my opposition to the short 
title no matter what the bill is called. 

Amendment (words to be deleted) put and passed.   

The SPEAKER:  The question now is that the member for Southern River�s proposed alternative, �Patients� 
Advance Choice of Medical Treatment�, be inserted. 
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Amendment (words to be inserted) put and negatived.   

The SPEAKER:  The question now is that the member for Roe�s proposed alternative, �Guidelines for Patients� 
Decision Making in End of Life Care�, be inserted. 

Amendment (words to be inserted) put and negatived. 

The SPEAKER:  The question now is that the member for Carine�s proposed alternative, �Consent to Medical 
Treatment and Palliative Care�, be inserted. 

Amendment (words to be inserted) put and negatived. 

The SPEAKER:  The question now is that the minister�s proposed alternative, �Respecting Patients� Choices�, 
be inserted.  

Amendment (words to be inserted) put and negatived.   

Ms K. HODSON-THOMAS:  I move -  

To insert -  

Consent to Medical Treatment 

The amendment requires no explanation. 

Amendment put and passed.   

The SPEAKER:  The question now is that the clause, as amended, be put and passed. 

Mr T.G. STEPHENS:  This is where I express my opposition to the bill as a whole as it has been amended, in a 
quick contribution to the house.  There was an opportunity to deal with legitimate issues of handling the medical 
care of the dying, and to find a way of responding to some of the challenges surrounding medical personnel, and 
assist patients in the expression of their own viewpoint, and to have that viewpoint taken on board and embraced 
by medical practitioners in accordance with the reasonable requirements of law.  Instead, we have ended up with 
legislation that I find comprehensively offensive, including the fact that it does not allow for the conscientious 
objection of medical practitioners; it has walked into centuries of discussion about medical ethics without any of 
the sensitivity or appreciation of the subtleties that have guided medical practitioners over that vast period in 
responding to the ethical call of what it is to be human; and it has ignored the requirement of human society to 
respect life and to not discard life without regard to how fundamental life is to the human condition and the 
challenges of living in a human society.  That for me is something that does not apply just to people with faith or 
a religious commitment.  It is, in my view, what is essential about the good order of human society; that is, to 
require of us respect for each other and for human life from its earliest times to its last stages, including when 
life is about to succumb to death.   

This legislation no longer does that.  It allows for life to be too easily discarded without regard for the 
proportionate care that can be taken in response to reasonable outcomes.  It can too easily allow a patient to insist 
for trivial reasons that others shut down the life that person has, and to require others to be complicit in that 
decision by shutting down the ordinary means for people�s ongoing life amongst us.  It is an expression of a 
society that is losing its way rapidly on the issues of the consideration of the life principle.  I do not think it is 
any accident that we have ended up in a national community in which life is increasingly disrespected, not only 
on these issues of bioethics.  We are in a society dominated, typically, by American media, with the American 
disrespect for life, whether in war or capital punishment.  Too easily, disrespect for life is expressed by the 
dominant society on this planet through the mass media.  I believe we are seeing this played out in this medical 
care bill as well.   

I finish my remarks by saying that my implacable opposition to this bill is as strong as it was before.  I thought 
that disagreement over the short title might have led members to defeat the short title and thereby the bill. 

Mr G.M. CASTRILLI:  I put on record that I agree with the sentiments that the member for Central Kimberley-
Pilbara has just expressed.  I will not support this bill.  I do not know whether it is my upbringing, background or 
faith but I cannot, in all good conscience, bring myself to support the bill.  There is only one being in my opinion 
who gives life and takes life.  I cannot accept any circumstance in which a person can switch off someone�s life.  
In all good conscience I cannot bring myself to do that.  I know that people are entitled to their opinions.  I 
respect their opinions and, hopefully, they respect mine.  The sanctity of life is what it is all about.  The values 
and decency of a community and of society in general are of utmost importance.  As far as I am concerned, we 
are going down the drain in quick fashion.  I will leave my comments there.  I do not want to rave on too much 
about this, other than to register my absolute opposition to this bill. 

Clause, as amended, put and a division taken with the following result - 
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Ayes (32) 

Mr J.J.M. Bowler Mr J.C. Kobelke Mr A.D. McRae Mr M.W. Trenorden 
Mr J.H.D. Day Mr R.C. Kucera Mr A.P. O�Gorman Mr T.K. Waldron 
Dr J.M. Edwards Mr F.M. Logan Ms M.M. Quirk Ms S.E. Walker 
Mr B.J. Grylls Ms A.J.G. MacTiernan Ms J.A. Radisich Mr P.B. Watson 
Dr K.D. Hames Mr J.A. McGinty Mr E.S. Ripper Mr M.P. Whitely 
Ms K. Hodson-Thomas Mr M. McGowan Mrs M.H. Roberts Mr G.A. Woodhams 
Mrs J. Hughes Mr J.E. McGrath Mr G. Snook Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Mr T.R. Sprigg Mr S.R. Hill (Teller) 
    

Noes (7) 

Mr G.M. Castrilli Dr G.G. Jacobs Mr A.J. Simpson Dr S.C. Thomas (Teller) 
Mr M.J. Cowper Mr P.D. Omodei Mr T.G. Stephens  

            

Independent Pairs 

Dr J.M. Woollard 
Dr E. Constable 

Clause, as amended, thus passed.   

Title put and passed. 

The SPEAKER:  There is a reconsideration proposal on page 16 of the notice paper in the name of the member 
for Swan Hills. 

Mr J.A. McGINTY:  We gave a commitment some months ago that, should the substantive issue that was 
raised by the member for Swan Hills remain alive at the end of consideration in detail of the bill, we would 
commit to reconsideration of the clause dealing with definitions, which would then require the inclusion of the 
definition of a medical practitioner.  As the substantive issue moved by the member for Swan Hills was resolved 
in the negative, there is no need to revisit the clause. 

Point of Order 

Ms J.A. RADISICH:  I am sorry, Mr Speaker, but the Minister for Health was speaking about the 
reconsideration of my proposed amendment and, unfortunately, I could not hear a word he was saying.  I wonder 
whether he could repeat what he said. 

The SPEAKER:  He basically said that there was a commitment to reconsider the definitions in clause 5.  
However, as a result of the amendment failing, there is no need for the clause to be revisited.  Is that the case? 

Mr J.A. McGinty:  Yes. 

Debate Resumed 

The SPEAKER:  That completes consideration in detail. 

Third Reading 

MR J.A. McGINTY (Fremantle - Minister for Health) [11.31 pm]:  I move - 

That the bill be now read a third time. 

In closing this debate, I place on record my appreciation of the very proper way in which all of the matters have 
been addressed.  I understand that there are issues on which members have differences of opinion; however, with 
one intemperate moment on my part as an exception, the debate went very well and I thank all members for that. 

Point of Order 

Mr T.G. STEPHENS:  I am not sure what the minister was doing there. 

Mr J.A. McGINTY:  I was thanking everyone for the contribution they made. 

Mr T.G. STEPHENS:  Was the minister seeking leave to go to the third reading or does he have the automatic 
right to do so? 

Mr J.A. McGINTY:  No; I moved that it be read a third time. 

Mr T.G. STEPHENS:  Even with an amended bill and in the absence of a complete bill in front of us, he does 
not need to seek leave? 

The SPEAKER:  He does not need to seek leave because standing orders were suspended to allow it. 
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Debate Resumed 

MR P.D. OMODEI (Warren-Blackwood - Leader of the Opposition) [11.32 pm]:  I want to make some short 
comments about the way the bill has been handled.  I have heard a number of bills debated in this Parliament, 
and I have never heard of a more confused methodology.  Obviously every member has had a free vote.  I am 
implacably opposed to this legislation.  I think it is a precursor to voluntary euthanasia.  I think the minister has 
misled and deceived the public of Western Australia in the way he has brought this legislation before this place. 

Mr J.A. McGinty:  I beg your pardon!  That is a disgraceful thing to say.  Shame on you!  You should withdraw 
that. 

Mr P.D. OMODEI:  If the minister wants me to withdraw it, he should do it the right way and get up and ask 
me to withdraw it. 

Withdrawal of Remark 

Mr J.A. McGINTY:  I will accept that invitation.  I ask the Leader of the Opposition to withdraw those 
imputations; they are disgraceful. 

The SPEAKER:  As the Leader of the Opposition knows, the correct way of suggesting those motives of a 
member of this house is by substantive motion.  I ask him to withdraw those comments. 

Mr P.D. OMODEI:  On your recommendation, Mr Speaker, I withdraw. 

Debate Resumed 

Mr P.D. OMODEI:  I say again that I think this legislation has been a deception, and I believe that the minister 
is in full knowledge of what it will lead to in Western Australia.  I think the people of Western Australia have 
been deceived as a result of this legislation.  I think it is the precursor to voluntary euthanasia.  There are a lot of 
aspects of this bill that will be confusing to the people it will affect.  To that extent, I oppose the bill.  I make that 
very clear.  I have listened carefully to the contributions of some members to the debate.  I accept that everyone 
in this place has a free vote.  I am also entitled to have my say in the debate.  I have not sought to delay the 
passage of the legislation.  However, I make it clear that, as the member for Warren-Blackwood, I oppose this 
legislation. 

MR T.G. STEPHENS (Central Kimberley-Pilbara) [11.34 pm]:  I thought that the third reading would be 
brought on tomorrow and I was looking forward to the opportunity to make more comprehensive remarks than I 
am about to make now.  I join the Leader of the Opposition in opposing the legislation.  I am also of the view 
that people have misread the legislation on the basis of the assurances that were given in the second reading 
speech.  We will now have on the statute book in Western Australia legislation that is quite different from that 
which was described in the second reading speech.  In particular, it will place members of the medical fraternity 
with ethical concerns about the taking of a life at considerable risk of breaching the law.  I know that this point is 
understood by some members in the chamber and by people who support the general thrust of the legislation, yet  

I am at a loss to understand why the conscientious objection provision was not accepted.  Institutions that have a 
conscientious ethical objection to being directed by a patient to shut down life, even for trivial reasons, will, if 
this bill is enacted, be required to accept that instruction or break the law.  Hospitals and hospital systems will be 
absolutely required to behave in the opposite way to giving full and total support for the life principle, whether 
that be at the beginning or end of life.  Those institutions and people with ethical concerns will be put at risk 
under this blunt instrument, which has moved well beyond its brief of trying to deal with some of the difficulties 
faced by people with a terminal illness.  This bill has opened up a range of circumstances well beyond the 
already complicated circumstances of those approaching the end of their natural lives. 

Some years ago the Parliament had before it better legislation than this in the form of the Taylor Medical Care of 
the Dying Bill.  That legislation would have produced a far better outcome than that which has been embarked 
upon with this legislation.  It became clear during the debate on this bill - I have some sympathy for the 
comments of the Leader of the Opposition - that the full intent and effect of this legislation have not been fully 
described.  It will create an obligation for some institutions and medical practitioners to accept at law the 
instruction of a person, even for trivial reasons, to turn off his life support equipment and to involve themselves 
in the process of shutting down life, even if the person could have had many healthy and happy years before him, 
given adequate support from the wider community.   

I find the legislation anathema.  I find the general trend that we have embarked upon in handling the life issues 
that come before the Parliament of Western Australia disturbing.  As I said earlier, I was at my proudest when 
this Parliament removed the death penalty in the early years of my parliamentary career.  I embraced the life 
principles that were articulated in the Parliament at that time.  In all of my parliamentary life, the embracing of 
the life principle on bioethical issues or on questions of war always leave me erring on the side of trying to 
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protect the value of the life principle as the way of ordering human society, not from a religious perspective or 
from a question of moral theology, but because the best way of ordering the human condition, the human society, 
is by showing a fundamental respect for life.  This bill fails to do that.  It continues the awful slide.   

As I said earlier, I believe that we are increasingly hoodwinked by the death-embracing society that the 
American media has become.  With its embrace of capital punishment in its own community, embrace of war is 
almost the first option, with a complete disregard for human life.  This bill is simply another convenient way of 
dealing with human life, rather than society rising up to the challenge and meeting the needs of people, whether 
they are young or old, who are faced with a chronic set of circumstances.  We should respond to those challenges 
generously as a society, a Parliament and a government and not simply give in to despair as the only attractive 
option that some people feel they can exercise.  We should not give in to the cost of medical care; rather, we 
should expect the community to more widely support those who might respond to the embrace of a life principle.   

Had I spoken tomorrow, when I might have had more time, I was hoping to have found the eloquence of angels 
to persuade the house, even at a late stage, to oppose the third reading.  I suspect it requires more than the 
eloquence of angels to discourage the house to turn back from this legislation at this stage.  I do not like it and I 
do not think it serves society well.  It is a deficient piece of legislation to add to the statute books.  I hope it is 
defeated in the upper house.   

MS K. HODSON-THOMAS (Carine) [11.42 pm]:  I will also keep my comments brief.  Dealing with this 
legislation has been an interesting exercise.  The member for Central Kimberley-Pilbara spoke about the 
eloquence of angels.  People made their determination about this legislation a long time ago.  People had fixed 
positions on the legislation throughout the debate.  The biggest difficulty we have all had is that it has taken 
some months to deal with.  We have stopped and started.  It has been incredibly confusing for many people.  I 
know it has been for me.  There are so many variables in the legislation.  I have so many concerns from a 
personal perspective.  I do not intend to support the third reading.  I commend the Minister for Health and his 
ministerial advisers for the way they offered assistance to all members in this chamber.  I also commend all the 
members in this place.  As I said last night, one of the great contributors during this discussion was certainly the 
member for Southern River.  We all know that he will be operated on on 12 or 13 December.  I am sure we all 
wish him well and hope that he recovers well.   

I was certainly reminded of end-of-life issues today when I attended the funeral of a long-time supporter of mine.  
I had known her for 19 years.  I am not a Catholic, but at the mass today people talked about her last months of 
dealing with cancer and her end-of-life decisions.  It certainly reminded me of what we are dealing with here.  In 
my view this legislation is about end-of-life determinations, but for others it is about a living will and making 
determinations perhaps too far down the track.   

With those few comments, I will not be supporting the third reading.  I think people have already made their 
determinations.  No matter what I say in this chamber, I am sure I will not change anyone else�s viewpoint.  I am 
sure that others would like me to complete my remarks. 

DR G.G. JACOBS (Roe) [11.46 pm]:  I thank everybody who has taken part in this debate, including the 
minister for his understanding of the tortuous and difficult nature of this issue.  I have tried to bring a 
practitioner�s perspective to the clauses that have arisen in this debate.  From the very onset I knew this issue 
would be difficult for us all, because a binding directive for an advanced treatment would either be so generic as 
to not be useful or be so prescriptive that the intent would not be able to be determined by medical attendants.  
Some in society perhaps make the presumption that legions of people are reliant on life support machines and are 
effectively being maintained by doctors against their will and against their family�s wishes.  Having spent 25 
years in practice, I know that the usual situation is that of a loving family, a caring relationship and a good 
relationship with a medical practitioner who knows the family.  In essence, the best is done for the patient.   

I have an uncle who at this very moment is dying in Hollywood Private Hospital.  He had a major operation for a 
stomach tumour.  He now has respiratory failure and kidney failure and is essentially fading.  In consultation 
with the doctors, there has been no suggestion that he should be artificially maintained in this situation.  If we 
were to ask practitioners who have been looking after people and who have been involved in their birth and their 
treatments through life to death, they would say they do not believe the situation is broken, so it really does not 
need fixing.  I believe that this legislation has complicated all those issues by trying to direct in advance what is 
not able to be directed.  That essentially has been the reason for my opposition to the bill.  I have spoken to many 
of my colleagues, who, having known patients before they faded to a point at which they had no legal capacity, 
agree that in essence and in practice these are partnership issues between the family.  In all the cases that I have 
dealt with over 25 years I cannot honestly say I needed an advance health directive to resolve the issues 
surrounding a patient with a chronic illness or who was dying. 

Question put and passed. 

Bill read a third time and transmitted to the Council. 
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ROAD TRAFFIC AMENDMENT BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting. 

Question put and passed. 

Bill read a second time. 

House adjourned at 11.51 pm 

__________ 


