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Mr M.J. BIRNEY:  The minister is saying that she will look to other acts for a definition.  That would imply 
that there may well be some other restrictions on the land that do not apply to an A-class reserve.  That would be 
reasonable, would it not? 

Ms S.M. McHale:  No, you cannot draw that conclusion. 

Mr M.J. BIRNEY:  There will be nothing in the definition of �conservation reserve� that is not already in the 
definition of �A-class reserve�.  If the minister can give me that assurance, I will sit down now and not say 
another word. 

Ms S.M. McHale:  To go over it just once more, the creation of the Rottnest Island reserve was needed to 
delineate the boundary between the reserve and the settlement consistent with the RIMP, so we needed to call it 
something.  Three zones make up Rottnest: the marine area, the natural area and the settlement area.  We could 
have called it the Matt Birney National Park.   

Mr M.J. BIRNEY:  Now the minister is starting to talk! 

Ms S.M. McHale:  Now I am relating to you.  At least I am getting through to you.  We thought long and hard 
about it calling it the Matt Birney National Park, but a narrow majority of cabinet decided to call it Wadjemup 
Conservation Reserve.   

[Quorum formed.] 

Mr M.J. BIRNEY:  I have not got much more to say.  The minister has given me the assurance that when she 
does strike upon a definition of a conservation reserve, there will be no more restrictions or requirements in that 
definition than are already contained in the definition of an A-class reserve.  Given that the minister has made 
that assurance, I am happy to sit down. 

Debate adjourned until a later stage of the sitting, on motion by Mr J.C. Kobelke (Leader of the House). 

[Continued on page 4653.] 

SURROGACY BILL 2007 
Consideration in Detail 

Resumed from 29 August.   

Debate was adjourned after clause 6 had been agreed to. 

Clause 7:  Surrogacy arrangement not binding - 
Mr R.F. JOHNSON:  I made some comments yesterday about clause 6.  Clause 7 provides that the contract will 
not be enforceable.  I am aware that there is an amendment on the notice paper that addresses some of the 
concerns that were raised during the second reading debate.  I will put to the Minister for Health the question that 
he did not answer yesterday.  We are told that this is not a contract but is an arrangement or agreement.  Is that 
correct?   

Mr J.A. McGinty:  That is right.   

Mr R.F. JOHNSON:  The arrangement or agreement is loosely still a contract anyway.  If an agreement is made 
in writing, it is basically the same as having a contract in writing.   

Mr J.A. McGinty:  Except that it is proposed that this arrangement will not be enforceable.   

Mr R.F. JOHNSON:  A contract is basically the same as an agreement or an arrangement.  If an arrangement or 
agreement is in writing and has been agreed to by both parties, it is in fact a contract.   

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  The minister accepts that.  I am not arguing about whether it should be called a contract 
or an agreement.  The point I want to make is the same as the one I made yesterday.  The minister said yesterday 
that he would wait until we debated clause 7 before responding to my question.  My question concerned the 
reasonable expenses that the biological parents would be paying to the surrogate mother to carry the baby for 
nine months and to give birth to the child before handing the child over to the biological parents.  I am aware that 
the arrangement will not be enforceable.  The carrying mother would be able, under law, to retain the baby if she 
so wished, even though there would be no biological attachment whatsoever between her and the child.  I have to 
say that if I were the biological parent of that child, it would almost send me insane to know that this child who 
was genetically mine, albeit whom somebody else had carried and given birth to, had been kept by the surrogate 
mother.  I find that to be abhorrent.  A parent in that situation would go through life knowing that somebody else 
had his or her child even though that person had no biological attachment to that child.   
I have more time than that, do I not?  I have not spoken for five minutes! 

Mr J.A. McGinty:  It is amazing how time flies when you�re enjoying yourself.   
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Mr R.F. JOHNSON:  When one is having fun. 
Mr J.A. McGinty:  It certainly wasn�t five minutes of content!   
Mr M.J. BIRNEY:  Mr Acting Speaker (Mr P.B. Watson), the member for Hillarys was talking a lot of sense.  I 
genuinely believe that, because I totally agreed with what he was saying.  I would like to hear a bit more from 
him, to be honest.   
Mr R.F. JOHNSON:  And so he shall!  I find that situation to be totally abhorrent.  If I were the biological 
father - and I can speak only from the point of view of a biological father, although I am certain that a biological 
mother would feel the same - it would be a terrible tragedy to go through life knowing that somebody else had 
my biological child.  That is one instance.   
Mr M.J. Birney:  Is that what the Attorney General is trying to achieve?   
Mr R.F. JOHNSON:  Yes. 
Mr M.J. Birney:  The mad scientist is at it again!   
Mr R.F. JOHNSON:  That is the other hat that he wears.  The point I was making yesterday, to which I would 
like a response from the minister, is that the biological parents would have paid to the surrogate mother whatever 
amount was required to meet her reasonable expenses, which could be for lost earnings, maternity clothes and all 
sorts of other things that normally go with carrying a child for nine months and then giving birth.  As a father of 
four, I know that those costs are quite horrendous these days.  A pregnant woman cannot have just one maternity 
dress; she has to have quite a few.  She has to have different types of slacks and all sorts of things when carrying 
a child.  If the biological parents had handed over money to meet those expenses, which could amount to 
$10 000 or $20 000 or perhaps even more if they had met the cost of lost wages, then at the very least, the 
surrogate mother should have to pay back all of those reasonable expenses to the biological parents if she 
decided to keep the child.  Otherwise, the surrogate mother would have won in both instances.  Firstly, she 
would have been given a lot of cash, and, secondly, she would have kept somebody else�s baby.  Is it the 
minister�s intention that, under the bill before the house, the surrogate mother can keep the baby if she wants to?  
If that is so, we should not make it a double whammy.  Surely, if the surrogate mother is going to keep the baby, 
she must be made, by law, to repay all of the costs, in monetary and other terms, that the biological parents have 
met for her.   

Mr J.A. McGINTY:  Through you, Mr Acting Speaker, I will address my answer to both the member for 
Hillarys and the member for Kalgoorlie.  The original scheme of things was that we would not be able to forcibly 
take the child from the woman who gave birth to the child.  In the light of the debate that has occurred, there is 
now an amendment on the notice paper.  If that amendment is passed, the situation will be that if the child is in 
any way the biological child of the commissioning parents, there will be no right of veto by the surrogate mother.  
In other words, the surrogate mother will not automatically be able to keep the child if she changes her mind.  It 
will be up to a court to make that determination in the best interests of the child.  In the unlikely event that the 
birth mother said that she wanted to keep the child, she would not be able to do so as of right.  The 
commissioning parents would be able to go to court to get a determination in the best interests of the child. 

Mr M.J. Birney:  What happens now?   
Mr J.A. McGINTY:  Nothing, because there is no surrogacy at the moment.  In the original draft of the bill - 
Mr M.J. Birney:  At the moment, the birth mother would have the right to keep the child because she gave birth 
to the child.   
Mr J.A. McGINTY:  Yes.  If the amendment is accepted, it will be up to a court to determine with whom the 
baby should be placed - the birth mother or the commissioning parents whose biological child it is.   
Mr M.J. Birney:  Whose amendment is this?   
Mr J.A. McGINTY:  Mine.  It came out of the second reading debate.   
Mr R.F. Johnson:  Based on concerns that I had at the time.   
Mr J.A. McGINTY:  Many people raised those concerns. 
Mr R.F. Johnson:  I am sure that most people did.  It just goes to show, minister, that you got it wrong again!  
You needed the wisdom of other members of this house to set you on the right track.   
Mr J.A. McGINTY:  I would put it marginally differently. 
Mr R.F. Johnson:  I am relieved to know that your amendment will address that.  The other question is - 
Mr J.A. McGINTY:  I am coming to the other question. 
Mr R.F. Johnson:  That is a separate one.  How long will it take for these sorts of things to go before a court for 
a decision?  You cannot have the surrogate mother keeping the child for six months and then having to give up 
the child.   
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Mr J.A. McGINTY:  Under the bill, they can go to court a month after the birth.  There is no reason that there 
should be any delay.  These sorts of things should be fairly straightforward.   

Mr R.F. Johnson:  Are you sure?   

Mr J.A. McGINTY:  Yes.  Can I just say that while it was the wisdom of the member for Hillarys and many 
others in the chamber that prevailed - 

Mr R.F. Johnson:  Just mine.   

Mr J.A. McGINTY:  - I think it is a valid point that a surrogate mother should not be able to keep somebody 
else�s biological child.  That was accepted as part of the debate.  Everywhere else in Australia where surrogacy is 
allowed, the right of the birth mother to keep the child is part of their law.   

Mr R.F. Johnson:  That does not mean to say that they have got it right.   

Mr J.A. McGINTY:  No, and the point was made in this debate that that was the case.  It was important to deal 
with that.  I think we can draw a distinction when it comes to the enforceability of a contract concerning the 
exchange of money and the provision of out-of-pocket expenses on the one hand and whose child it is on the 
other.  I do not want to commercialise the child.  I do not think that anyone here wants to do that so that it could 
be part of a specific enforcement application concerning the contract to hand over the child.  That is not 
appropriate.  I think the best way to handle that is to give the discretion to the court to decide the child�s best 
interests about with whom the child will be located if there is a dispute.  Based on international experience, it is 
unlikely there will be many disputes.  However, if the occasional case arises, the court will determine that if it is 
the biological child of the commissioning parents.  Commercial aspects such as compensation for lost wages and 
money for maternity clothes, health insurance and medical costs fit into a different category than the other part of 
the contract, which is the child.  The question then becomes: do we sever the contract and say there will not be 
specific enforcement in respect of �ownership� of the child - excuse me putting it that way - but there might well 
be recovery of dollars outlaid?  I think there is an argument to support that.  

Mr M.J. BIRNEY:  I put it to the Attorney General that his amendment is a weak copout.  

Mr J.A. McGinty:  Thank you.  

Mr M.J. BIRNEY:  It will see judges, without the backing of any real law, put in the terribly unenviable 
position of determining who keeps the child.  The Attorney General does not want to make the law here and now 
because it is too difficult.  He does not want to fight the fight in public; he would rather the poor old judge be 
lumbered with this decision, with no legislative backing.  The amendment provides that the judge will have to 
take into account the best interests of the child.  The courts are littered with cases in which a judge has had to 
decide what is in the best interests of the child.  Realistically, it may be in the best interests of the child to go 
with both parents because they both might be good, solid upstanding citizens, financially secure and particularly 
loving mothers.  In that circumstance, to whom will the judge award the child?  That is not his role; it is the 
Attorney General�s role to make that decision and to give that information to the judge, rather than promote him 
to the office of Attorney General.  The Attorney General cannot expect a judge to say, �Both of you mothers 
look pretty good to me; you are both secure and loving people, but I pick you.�  That is the Attorney General�s 
job.  That is why he was elected by the people of Western Australia.  Why will he not give the judge some 
authority with which to make that decision?   
Dr E. CONSTABLE:  I think this is the weakest part of this legislation.  It seems to be getting very muddled.  
There should be some fairly straightforward principles here.  I started to say this last night.  This legislation is 
about a childless couple who want a child - people who have gone through years of heartache and 
disappointment, as I said last night.  However, there is a huge element of uncertainty built into this legislation.  I 
agree with the Attorney General that the chances of a dispute arising are very slight.  The figures I got in 
America when I was there showed that to be so.  However, I do not think there should be any doubt from the 
commissioning parents� point of view in this.  
From the first clinic I visited in the United States, I understood that between 20 000 and 24 000 surrogate births 
occur in the US and, as far as they know, in only 20 cases has the surrogate mother not relinquished the child.  
There were very few.  
Mr M.J. Birney:  That is a lot.  
Dr E. CONSTABLE:  There were 20 out of 24 000. 
Mr M.J. Birney:  That is still a lot. 
Dr E. CONSTABLE:  It is 0.0007 or something.  
Mr M.J. Birney:  That is a lot of instances. 
Dr E. CONSTABLE:  Hang on, that occurred over 20 years or more.  Nonetheless, I agree with the member for 
Kalgoorlie that there should be no doubt at all from the commissioning parents� point of view.  In 65 instances 
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the couples did not take the baby, so there have been more of those cases than of the surrogate mother not 
wanting to relinquish the baby.  I find those figures interesting information for us to ponder on.  

In his second reading speech, the Attorney General started by saying, �This is about childless couples who want 
to have a child.�  It is not about the surrogate having a child; it is about those couples.  There should be no doubt 
whatsoever in this legislation about what we do about that.  I think the Attorney General is injecting doubt into 
this when he should not be.  I agree totally with the member for Kalgoorlie.  It should not be left up to the judge.  
We are the law makers.  We should be giving strong direction in case a matter ends up in court.  We should be 
stipulating what we want, not saying, �Sort it out down the track.�  If I were in that situation as part of a childless 
couple wanting a baby, I would not be taking this risk, albeit a very small risk, and setting myself up for more 
heartbreak and despair because it might end up like that.  I really think this is a weakness in this legislation that 
we should be looking at.  The Attorney General is complicating it even more by saying that, if it is the genetic 
material of a couple, of course they should have the baby.  It might be the genetic material of the father of a 
donor egg.  Do we say, �Well, in that case, of course, the judge might give it to the surrogate or the couple�?  
This legislation is still about a childless couple wanting to have a baby; it is not about the surrogate having a 
baby.  If we cannot make a decision about this, I do not think we should be doing this.  I think it is that 
important.  

The other things that came from research, particularly in England, are some instances of twins being separated in 
surrogate situations.  The twin who is not raised by the genetic parents ends up as a teenager being very angry 
about being separated from the family, not knowing his or her cousins or other siblings and so on.  We should 
not be leaving any doubt at all that these children should be going to the commissioning parents.  That is where 
we should start from.  Some instances may end up in court because the commissioning parents do not take the 
baby home or something, but we should be making this legislation much more certain than it is.  

Ms S.E. WALKER:  When I spoke during the second reading debate, I expressed the sentiments expressed by 
the two previous speakers.  This is creating a nightmare for people.  Where there should be certainty, there will 
be doubt.  The Attorney General used as an example, I think, Mr and Mrs Beard and said, �I�m solving their 
problems.�  He is creating a catastrophe for them.  If the surrogate mother decides, as she can under this 
legislation, that she wishes to keep the child, can the Attorney General imagine how that will affect those 
parents?  I asked the Attorney General to think about it during the break, but he has not done anything.  If I recall 
correctly, I said at the time that if one of them cannot medically have a child, one of them will not be the natural 
mother or father.  If the mother keeps the child, how will that impact on the father?  Will he have visiting rights 
and the wife of the contributing donor husband who wanted the child have visiting rights?  All her life she will 
know that the child she wanted to have to her loving husband is someone else�s child.  It is a nightmare.  The 
Attorney General has a lot on his plate and, frankly, this legislation is going horribly pear shaped.  

As I said to the Attorney General the other day, I was recently at the Bar chambers where I spoke to a barrister.  
It was so refreshing talking to him, and I came away realising that it was because he was decisive and across the 
issues.  I felt confident that a client could put complete trust in him.  This situation is exactly the opposite.  The 
Attorney General needs to tell people going into this situation where the lines are and what the rules are, not 
what might happen or that they might end up with a child.  He can say to the male of a couple, �Donate your 
sperm and create a child, but you may never get the baby.�  It is wrong, and the Attorney General is wrong on 
this.  I will vote against it.  If he is not going to change it, he will create emotional nightmares for people. 

Mr M.J. BIRNEY:  Surrogacy is effectively a deal between two willing parties - the childless couple as party 
one and the surrogate mother as party two.  If both of those parties willingly enter into a deal, I would expect that 
the law would be on the side of the deal.  If the deal was that the surrogate mother would effectively be the 
incubator for the child and the child would be handed over to the childless couple, the law should be on the side 
of that deal.  I agree with what the member for Hillarys said to me earlier.  He said what a tragedy it would be for 
a childless couple to provide the sperm and the egg and therefore have a biological connection with the child 
forevermore and then be denied the right to enjoy being the parents of that child.   

Clearly, a decision has to be made by the minister and members.  I suggest to the minister that the law should 
come down on the side of the childless couple who instigated the process in the first place and who willingly 
entered into the deal with the surrogate mother.  We cannot expect a judge to play the role of God without any 
legislative backing.   

I reiterate the point I made earlier and I would like to hear the minister�s response to it.  If the surrogate mother 
decides upon the birth of the child that she does not wish to give up the child to the childless couple and the case 
ends up in court, the direction from this Parliament to the court is that the judge must decide what is in the best 
interests of the child.  If the judge looks at the surrogate mother and also the biological mother and says, �I think 
you are both fine upstanding citizens, both financially secure and obviously both loving parents�, what is the 
minister�s direction, in his role as Attorney General, to the judge?  It is a very serious question and one that will 
come up in the courts.  The Attorney General has an obligation to give an indication to the court when a clear 
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case cannot be made as to which party would have the child�s best interest at heart.  On whose side should the 
judge come down?   

Mr J.A. McGINTY:  Clearly, the best interests of the child, with all things being equal, would be to be with its 
biological parents and the court would decide in favour of the surrogacy agreement that was in place.   

Mr M.J. Birney:  Is that in the legislation? 

Mr J.A. McGINTY:  Incorporating the amendment, that is the way it would operate in an ordinary case.  There 
is an exception to that and I will give a hypothetical example.  Two very good couples enter into an agreement.  
One is to carry the child for the infertile couple.  The commissioning parents then have a catastrophic car 
accident and the husband dies and the wife is left a paraplegic.  The question then is whether in those 
circumstances the biological mother should have the contract enforceable so that she still gets the child, although 
she has no physical capacity to look after the child.  In those circumstances the court would consider the child�s 
best interests in the long term.  There might be other circumstances that mean that the child could go with the 
paraplegic mother, the biological mother of the child.  In those hard situations the court would weigh up the 
situation.  I have no doubt that if an agreement is in place as to where the child would end up and the biological 
make up of the child rests with the couple that would get the child as a result of the agreement that, bar extreme 
circumstances, the court would determine that the best interests of the child would be to be with that parent.  It is 
not a matter of tossing a coin between two perfectly good parents.  There would have to be a positive reason to 
say that the commissioning or arranging parents, who are also the biological parents, should not have the child.   

Mr M.J. BIRNEY:  I have not read the minister�s amendment, but I gather it simply says that where there is a 
dispute, let the courts sort it out.  I suggest that the amendment should read something to the effect that the courts 
would always err on the side of the deal and, therefore, they would always err on the side of the commissioning 
parents unless it could be clearly proven that it was not in the child�s best interest.  It is a slight shift from the 
court deciding what is in the child�s best interests.  It is such a difficult question.  The Family Court has to deal 
with that question day in and day out.  The judges in the Family Court will say that they do not want to decide 
what is in the best interests of the child when the mother and father, the estranged husband and wife, are equally 
loving towards the child.   

I suggest that the amendment should state that the court should err on the side of the biological parents every 
time unless it can be clearly proven that that is not in the best interests of the child.   

Mr J.A. McGinty:  That is clause 17 and that is where the amendment is proposed.  That clause is where this 
issue should be addressed.   

Mr M.J. BIRNEY:  Does the minister�s amendment address that? 

Mr J.A. McGinty:  It touches on that but maybe not as far as the member would like.  That is not the clause we 
are dealing with; we are dealing with clause 7. 

Mr M.J. BIRNEY:  Is the minister prepared to alter his amendment to reflect that?   

Mr J.A. McGinty:  Let�s deal with it when we debate that particular clause.  Already, as a result of the debate, I 
have come up with an amendment that I think will accommodate a number of the concerns that have been raised.  
Whether members want to further change that amendment along the lines the member has suggested is 
something we can deal with in the debate on that clause.   

Mr M.J. BIRNEY:  Does the minister think it is something that would be fair and reasonable?   

Mr J.A. McGinty:  I think that is what the bill as it is currently drafted says.  If an agreement is in place and 
there are perfectly good biological parents, that is in the best interests of the child.  It would take significant 
circumstances to show that it was not in the best interests of that child for that agreement to be implemented.   

Mr M.J. BIRNEY:  The minister said a minute ago that his amendment does not say that.   

Mr J.A. McGinty:  That is what the bill, read as a whole, points to.  We can deal with it in the debate on 
clause 17.   

Dr E. CONSTABLE:  I come back to a point I tried to make previously; that is, we are making this very 
complicated.  We are saying that if, on the one hand, the biological parents are tied to one set of circumstances 
and, on the other hand, they are not, the court will decide along the way.  It is still the case that the expectation of 
the commissioning parents is that they will take a child home from hospital.   

Mr J.A. McGinty:  It is a difference as a point of principle.  It should be about the child; not about the parents.  
That is the difference between where the member is coming from and where I am coming from.   

Dr E. CONSTABLE:  It should be about both.  If the process of screening and counselling and so on is good, I 
do not think it would end up in the circumstances the minister is suggesting.   
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I come back to my experience in talking to people in the US clinics.  In 70 per cent of the cases of the two clinics 
I went to the genetic material from both parents is used.  Both clinics have a rule that the ovum from the 
surrogate mother cannot be used in their clinics.  It might be the commissioning parents� genetic material - the 
father�s sperm and a donor egg or a variation on that - but never the surrogate�s genetic material.  Experience has 
taught them that that is a good thing to be doing.  We would have a complicated situation that involved genetic 
materials from the commissioning father and surrogate mother.  That is behind what the minister is saying.  In 
one case it would be like such and such, but in another case it gets complicated.  Perhaps we need to be more 
prescriptive in what we are doing, and that is what other members have suggested.  We must give more guidance 
to the court.   

I come back to the point that I firmly believe; this is about the commissioning parents and the child and it is not 
about the surrogate having and keeping the child.  It is about commissioning parents having a child and loving it 
and raising it.  We must have very clear principles in our minds otherwise it will become wishy-washy and 
complex and it does not need to.   

Mr R.F. JOHNSON:  While we have been debating this clause a frightening thought came across my mind and 
I would like the minister to respond to it.  In a situation where two homosexuals living in a relationship decide 
that they want a baby, obviously they cannot do it.  However, they find somebody who is prepared to be the 
surrogate mother and one of the partners donates the sperm and from a third party they get a donated egg.  The 
surrogate mother is prepared to carry a child.  Am I right in saying that under an agreement or an arrangement 
the homosexual couple would be deemed as parents?  I have read the bill carefully and I cannot see �parents� 
defined as a man and a woman; it refers to only parent or parents.  I want to be absolutely assured that we will 
not open the flood gates to homosexual couples who will use the bill to have children.  Obviously they cannot 
have a child in a natural way.  However, they could use a surrogate mother, a female egg that might well be 
donated and sperm from one of the homosexual males - donating sperm is not a problem - and the child would 
ultimately be the child of a homosexual couple.  I cannot see anything in this bill that says that is not possible, 
and I want to be assured that it is not possible under this bill. 

Mr J.A. McGinty:  Is that homophobia, do you think? 

Mr R.F. JOHNSON:  No, it is not homophobia.  I am talking about the best interests of the child.  It is 
disgraceful that this government -  

Mr J.A. McGinty:  It is not allowed under the legislation, incidentally, before you get excited about it. 

Dr E. Constable:  You can�t do it. 

Mr J.A. McGinty:  It can�t be done. 

Dr E. Constable:  It�s all right; it�s not a problem. 

Mr R.F. JOHNSON:  Put my mind at rest and tell me exactly where in the bill it says it cannot happen.  We are 
talking about parents, not necessarily about a man and a woman.  The woman donor of the egg may not be in a 
relationship.  Obviously she would not be in a relationship with the homosexual couple, unless she was a good 
friend.  It could be a lesbian who is prepared to donate an egg, and we could take our pick which one of the 
homosexual couple wants to donate the sperm.  Both might donate sperm and see what comes out at the end of 
the day!  However, I do not want to see anywhere in this legislation that it is allowable for a child to be born that 
would ultimately have a homosexual couple as parents.  We know that this government is very relaxed on this 
issue; in fact it seeks out homosexual couples now to try to adopt a child.   

Ms J.A. Radisich:  You are an outrage! 

Mr R.F. JOHNSON:  We have seen it recently.  There are hundreds of couples waiting to adopt children, yet 
this government said that it could not find anybody other than the homosexual couple that adopted a child.  That 
was allowed under this government.  I know that the minister has a penchant for these sorts of people and he 
wants to help them all he can, but I do not want to see such a child, as it could never be described as in the best 
interests of any child. 

Mr J.A. McGinty:  What do you mean I have a penchant for these sorts of people?  Do you want to elaborate on 
that?   

Mr R.F. JOHNSON:  It is because the minister brings in the legislation to make all these things possible.   

Mr P. Papalia:  As long as it is not compulsory!   

Mr R.F. JOHNSON:  The minister would like to make it compulsory, I think. 

Mr J.A. McGinty:  Do you think it is more than a penchant? 

Mr R.F. JOHNSON:  It could be more than a penchant.   
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Seriously, I do not want any child brought into this world for the purpose of a homosexual couple bringing up 
that baby as a child of their own.  To me that would have a disastrous effect on that child. 

Mr J.A. McGinty:  Can I wipe your sweated brow and tell you not to worry? 

Mr R.F. JOHNSON:  I want the minister to stand, because I want it recorded, and to explain where in this bill it 
says that certainly could never possibly happen. 

Mr J.A. McGINTY:  The member for Hillarys has whipped himself up into a real lather over his interest in the 
activities of gay and lesbian people.  The question was about the ability of gay males to commission a child.  
Clause 15 of the bill does not allow that. 

Mr R.F. Johnson:  Clause 15.  I just want to make sure because, you know, you are a bit slippery. 

Dr E. CONSTABLE:  I heard in a very helpful discussion I had with the minister�s advisers that it is possible 
for a lesbian couple to enter into a surrogacy arrangement. 

Mr J.A. McGINTY:  It is possible for a medically infertile woman to use in-vitro fertilisation and for someone 
else to stand in the shoes of the woman, provided she is medically infertile. 

Dr E. Constable:  Yes. 

Mr J.A. McGINTY:  That is the test.  We are not introducing extraneous matters, such as sexual orientation or 
matters of that nature.  Medical infertility is the test. 

Mr C.J. Barnett interjected. 

Mr J.A. McGINTY:  Does the member for Cottesloe want to draw me a diagram to show me how it works? 

Mr C.J. Barnett:  No; I am just showing whether it�s possible. 

Mr B.S. Wyatt:  Quite an attractive couple, I think! 

The DEPUTY SPEAKER:  I am sorry, member for Capel, I think members are digressing somewhat.  

Dr S.C. THOMAS:  Not as sorry as I am with that thought! 

Thank you, Madam Deputy Speaker.  I say to the minister that I have some concerns about moving on from 
clause 7, not making the agreement binding and trying to catch up in clause 17.  I said in my contribution to the 
second reading debate that I would make these contracts binding.  A number of members have said that in this 
place today.  I refer to what the member for Churchlands said about the American experiment.  My 
understanding, as she said, is that there is a very low incidence of breakdown of those contracts.  It is unusual for 
the birth mother to take the child instead of the commissioning parents.  My understanding is that the reason that 
occurs is that in most states of America those contracts are actually written extremely carefully and are made 
binding.  I know that is not universal in America, but one reason they work in that way is that the contracts are 
written in such a manner and given the force of law to say that there is a binding process.  Therefore, when 
couples go into this process, as the member for Churchlands said, it is about a childless couple trying to have a 
child and the child ending up with that couple.  If people enter into and sign a contract with their eyes open and 
the contract is given the force of law, there is generally a penalty for not fulfilling that contract. 

Mr C.J. Barnett interjected. 

Mr R.F. Johnson interjected. 

Dr S.C. THOMAS:  It might be scary.  I might move that the member for Cottesloe�s diagram be tabled! 

The problem is that a contract is given the force of law but the minister�s proposal under this bill is not.  I take 
members back to what the member for Kalgoorlie said about a judge who might make a decision based on the 
cases of relatively equal parents.  I just make mention of the fact that that occurs - 

Mr R.F. Johnson interjected. 

Mr J.A. McGinty:  We are paying 100 per cent attention to you, member for Capel. 

Dr S.C. THOMAS:  That occurs under current circumstances when two relatively equal parents take their cases 
to the Family Court of Western Australia.  The judge has to make a decision based often on two sets of 
extraneous circumstances.  That actually occurred to me.  The Family Court judge at the time, Judge Tolcon, 
who is now retired, said during the hearing in my case that he did not really care who the child went home with 
ultimately, as he thought we were both adequate parents, and he would sleep well that night anyway.  I actually 
thought that was a pretty outrageous thing for a judge in the Family Court to say, particularly during a case.  
However, in some cases that are presented to the Family Court when there is no outright evidence of abuse etc, 
that is the position that the Family Court will take.  Although we say that the first role of the Family Court is to 
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protect the interests of the child, it is almost not possible in many cases.  Therefore, the first role of the Family 
Court appears to be to find a way to push cases through the court.  The interests of the child become secondary to 
getting the case through the court.  The same process will occur with this bill unless the weight of law is given to 
the contracts that will come out of it.   

I actually agree with the member for Kalgoorlie and am playing with a way to make this occur.  I am trying to 
find a way that we can say that the contract has the force of law unless a significant issue alters that contract.  
However, we are actually going in reverse, and that is what happens with the Family Court system at the 
moment.  If members want to know how it messes up at the moment, it is when it is dealing with a relationship 
that has broken up.  The contract into which we enter when we form a relationship with someone is non-binding.  
It has not been binding for a long time and we have moved on from that.  I am not suggesting that we go back 
and make them binding again.  However, I am saying that the court system struggles to adapt and there is not one 
outcome that says it will work.  This bill will create exactly the same problem.  Even if there are only 10 cases a 
year of surrogacy, there will still be an issue unless the legislation is given some force of law.   

I am interested to hear where the minister is coming from.  I would like to see an amendment moved to give this 
the force of law, whether we do it in clause 17 or by simply removing the word �not�.  I have difficulty with 
removing the word �not�, though, because simply saying that a surrogacy arrangement is enforceable will not 
provide legislation that has any meaning.  I am therefore looking for a method to make that work.   

Mr J.A. McGINTY:  I would like deal with what I consider to be the important principles underpinning the 
question of enforceability.  The first point is that there is legislation in all Australasian jurisdictions to provide 
for surrogacy arrangements to be unenforceable.  That is not necessarily to say that we should not have 
something different, but it is not a bad indicator if every other jurisdiction in Australia and New Zealand, 
including Victoria, Queensland, Tasmania, South Australia and the Australian Capital Territory, has made 
provision for surrogacy. 

Dr E. Constable:  I thought there was legislation only in the ACT. 

Mr J.A. McGINTY:  No, there is legislation dealing with this issue to varying degrees in a range of states.  In 
Queensland�s case it is a bit absurd, because it has made surrogacy unlawful and therefore any surrogacy 
agreement - which might be a common law agreement - is unenforceable.  I am told that surrogacy agreements 
are also unenforceable in England.  That is probably not a bad indicator - 

Dr S.C. Thomas:  It�s not as if that process has been working here in the form you�re suggesting for years and 
years. 

Mr J.A. McGINTY:  It has. 

Dr S.C. Thomas:  Not across all those jurisdictions. 

Mr J.A. McGINTY:  Not across all of them, but that is substantially the way it works.   

The second issue - this is the point I made earlier to the member for Churchlands - is that in my view, the best 
interests of the child should always take precedence over that of the parties to contractual commitments.  I do not 
think anyone would argue with that as a statement of principle.  That, coupled with the amendment, is what we 
have sought to enshrine in the legislation.  The original bill does not fully honour that in respect of the very point 
we are now debating, but it will do that through the proposed amendment to clause 17. 

I refer back to the Select Committee on the Human Reproductive Technology Act 1991, which dealt with this 
issue, and of which the member for Carine and the member for Kenwick were members back in 1999.  It did not 
make a specific recommendation about the enforceability of surrogacy arrangements, but it highlighted in an 
express recommendation the need for the best interests of the child to be paramount.  At page 243 the report 
states - 

The Select Committee was cognisant of the implications of common law which states that �a contract 
will be illegal at common law if it conflicts with public policy�.  Any surrogacy arrangements held to be 
contrary to the best interests of the child would be likely to be found void and unenforceable. 

I think that is another way of looking at this issue.  At page 271 the report states - 

However, if surrogacy arrangements are permitted where the surrogate mother is also the biological 
mother of the child, she should be allowed a finite period of time during which she must decide if she 
will honour the surrogacy agreement. 

They are observations made by a select committee of this house some eight years ago. 

The unenforceability of surrogacy arrangements and the possibility that a birth mother might not give the child to 
the arranged parents seem to be issues of concern.  I believe that they are addressed by the proposed amendments 
to clause 17, which we have just spoken about and which appear on the notice paper.  They make it clear that a 
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court may dispense with the requirement for a birth mother�s consent to a parentage order in certain 
circumstances.  Those circumstances will be those in which the child is the biological child of the 
commissioning parents. 

The nature of a surrogacy arrangement is like a contract for personal service.  I refer to the general law of 
contract, with which I am sure the member for Alfred Cove is more familiar than anyone else in this house, 
having been the most recent student of it.  The approach that is taken with breaches of contract for personal 
services is to provide a remedy in the form of damages rather than to require the strict performance of the terms 
of the contract.  If I may interpose, a good example is that, at common law, courts will not require specific 
enforcement of an employment contract.  That is the traditional law.  That has subsequently changed, mainly 
through statute law, which gives, for example, power to a tribunal to order an employer to reinstate an unfairly 
dismissed worker.  The traditional law was that a contract for personal services could not be enforced by means 
of specific performance. 

This is not an appropriate outcome for surrogacy arrangements and does not address concerns about the 
possibility that the baby might not be handed over.  A surrogacy arrangement may cover a wide range of matters, 
including approaches to the medical care of the birth mother during pregnancy or to decisions about what would 
occur in the event of a disability being identified during the pregnancy, but it would not be appropriate to enforce 
by way of specific performance.  The Victorian Law Reform Commission, which undertook the most recent 
study of this issue, recommended that surrogacy agreements should continue to be void, but that when the parties 
have agreed to reimbursement of expenses, that part of the agreement should be enforceable.  Again, it draws the 
distinction between the child and the financial aspects. 

Dr S.C. THOMAS:  As I listened to the minister I found myself agreeing with him in some areas.  The minister 
mentioned that this form of personal contract should not be enforceable, but that a compensation mechanism 
might be looked at. 

Mr J.A. McGinty:  Only in respect of the financial aspects, rather than the non-delivery of a child, if I can put it 
crudely. 

Dr S.C. THOMAS:  I apologise.  A lot of examples have already been used, but consider an infertile woman 
whose husband has provided sperm.  She has no eggs, so they obtain donor eggs from a surrogate mother.  It is a 
fifty-fifty combination of genetics in that process.  The court will then have to make a decision.  Assuming that 
both the surrogate mother and the father are people of high repute and relative financial independence, how will 
the court decide?  There needs to be some guidance for that, because in those circumstances the father and the 
surrogate mother will each have provided 50 per cent of the child�s genes.  Does the amendment cover that 
process?  What mechanism can prevent that?  There needs to be something to deal with all of these 
circumstances. 

Mr J.A. McGinty:  There is a simple answer to the example you have given.  If the birth mother is also the 
genetic mother, she will retain the right of veto that she has now under the original proposal.  That is no doubt 
part of the reason, as the member for Churchlands said, that they do not allow the birth mother to use her genetic 
material in surrogacy arrangements in the United States. 

Dr S.C. THOMAS:  Will that occur under this legislation, or will there be a set of circumstances in which the 
birth mother will not be able to provide the genes? 

Mr J.A. McGinty:  No, that has not been excluded. 

Dr E. Constable:  No, it won�t.  I just provided that as information, but you can see why they would come to 
that conclusion. 

Dr S.C. THOMAS:  One can see why, because it opens up a minefield.  People might well find themselves 
stuck in the Family Court with no answer - 

Mr J.A. McGinty:  In the example you gave, they wouldn�t be in the Family Court.  She would keep the child 
because it�s her biological child. 

Dr E. Constable:  It�s also the father�s biological child. 

Dr S.C. THOMAS:  Yes, and the father would be completely eliminated from the process.  He would basically 
have no rights.  Any male contributing to this genetic milkshake would be taking an enormous risk; he would 
basically be taking everything, in terms of his parentage, on faith.  It would be better to include some sort of 
requirement to at least recognise that circumstance, because it seems unfortunate that the father is completely 
disempowered in this process. 

Mr J.A. McGinty:  In which case he should arrange to get eggs from another source, rather than from the 
surrogate, which is the American experience.  That would provide certainty. 
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Dr S.C. THOMAS:  It becomes very complex again. 

Dr J.M. WOOLLARD:  I had not considered the situation that the member for Churchlands has outlined.  Why 
can we not consider including it in the bill?  Would that not then solve all of these dilemmas?  If a provision 
were included to specify that the egg and the sperm must come from outside donors, we would not need to have 
these problems dealt with by the Family Court.  Doing it the way it is done in America would save us many 
problems and heartache, and surrogate parents would know from the start that the baby would be their baby. 

Mr J.A. McGINTY:  There are some quite significant policy decisions incorporated in all of this.  For example, 
under that proposal, a surrogacy arrangement could only be possible through in-vitro fertilisation.  I do not really 
understand these things, but I am told that IVF is not necessarily a particularly pleasant experience for the 
woman who undergoes it. 

Dr S.C. Thomas:  It�s also very unsuccessful, usually. 

Mr J.A. McGINTY:  There are all of those issues.  There is a downside to using the egg of the surrogate 
mother, and we have already talked about the uncertainty it creates.  The downside is that if yet another party is 
introduced into the parenting arrangements, it might in some circumstances not be desirable and might 
complicate what would otherwise be a simple transaction between an infertile woman and the woman who is to 
carry the child.  There is a mix of considerations.  There is not just one situation that would be clearly 
advantageous.  It might depend upon the circumstances that individuals find themselves in.  That is the answer to 
the question as best I can give it.  It might well be that somebody is prepared to be a surrogate but not prepared 
to undergo IVF treatment.  Why would we want to exclude those people?  That adds its own layer of 
complications to this equation.  All of this is preceded by very significant counselling requirements, agreement 
requirements, independent legal advice and all those sorts of issues.  They precede the surrogacy arrangement.  

Dr S.C. Thomas:  So are most marriages, of which 50 per cent fail.  Generally, there are requirements for initial 
counselling and things like that as well.  It is good that it is in there; I am not saying that it shouldn�t be.  
Marriage undergoes the same process. 

Mr J.A. McGINTY:  We are dealing here with human activity, which is never perfect and formulaic.  What we 
are trying to do here is to leave options open to people.  I would have thought that part of the counselling would 
have been to ask whether people were really sure they wanted to use eggs from the surrogate mother because it is 
her biological child and there is no guarantee that the child will become theirs and that that it is a risk they have 
to take.  That will all be debated, counselled and explained through the legal advice.  It might well be the 
arrangement that happens to suit the particular circumstances.  If we start to say that we are not going to allow 
people that option, to my mind that is not a desirable way to go if, in fact, what we are looking at doing is to 
facilitate a medically infertile couple who wish to have a child. 

Dr E. CONSTABLE:  I want to clarify something.  I was not saying that we should write into this 
circumstances in which the surrogate�s genetic material should not be used; I did not say that. 

Mr J.A. McGinty:  I think the member for Alfred Cove asked me why we were not doing that.  I know that it 
was not you. 

Dr E. CONSTABLE:  I know.  I think she said that I had suggested that. 

Dr J.M. Woollard:  I said that you had described that. 

Dr E. CONSTABLE:  I want to make it clear that I was only describing that; I was not saying that was what we 
should be doing. 

A couple of points have come up that I want to mention again.  The minister was talking about separating the 
financial aspects from the surrogate keeping the child. 

Mr J.A. McGinty:  That is the Victorian Law Reform Commission recommendation. 

Dr E. CONSTABLE:  We could have a situation in which an agreement is made and the surrogate changes her 
mind and says that she wants to keep the baby but the financial aspects are enforceable.  It is really a double 
whammy for the arranged parents, is it not?  They think that they are going into this arrangement and they are 
going to have a child.  They do not get the child but they still have to pay.  To me, it is just so harsh.  I keep 
going back in my mind to the minister�s second reading speech when he started by saying that this was about a 
childless couple having a child, but we are ending up saying no, it is about the surrogate.  There is a huge shift in 
that.  I am having trouble reconciling that in my mind.  Who is this about? 

Mr J.A. McGinty:  I have told you who I think it is about. 

Dr E. CONSTABLE:  The minister thinks it is about the child. 

Mr J.A. McGinty:  Yes. 
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Dr E. CONSTABLE:  No, it is not.  It is about the surrogate saying that she is going to keep the child.  It is 
about the surrogate deciding in the example we are looking at.  It is not necessarily in the best interests of the 
child to stay with the surrogate.  It is the surrogate deciding that it is in the best interests of the child - or in her 
best interests to keep the child; it is not necessarily about the best interests of the child.  We should be very 
careful of that. 

The minister was just talking about the advice people would be given.  Can the minister tell the chamber a little 
bit about the advice and who will be giving it?  I would like to know that the advice being given to couples and 
potential surrogates is uniform and that people will not be getting a bit of advice from someone with someone 
else getting different advice - that somehow the advice and counselling they will be getting will have some 
uniformity to it.   

Mr J.A. McGINTY:  I understand that members who attended the surrogacy briefing - I think the member 
attended as well -  

Dr E. Constable:  I went to the forum and I had a special briefing and discussion, which was very valuable. 

Mr J.A. McGINTY:  Yes.  Some draft directions have been prepared that were handed to people who attended 
that briefing.  They lay down the approach that will be adopted in respect of counselling.  Page 9 of that 
document, under the heading �Implication Counselling�, provides that - 

The clinic Surrogacy Coordinator must ensure that the birth mother, her husband or defacto spouse (if 
any), the arranged parent(s), the donor of any gametes or embryos to be used in a procedure (if any) and 
the spouse or defacto partner of any donor complete implications counselling provided by an approved 
councillor . . . that covers the following issues: - 

Dr E. Constable:  Who is an approved councillor? 

Mr J.A. McGINTY:  This is quite a lengthy document, and I understood the member was given a copy. 

Dr E. Constable:  I know, but I think it is important for people to understand. 

Mr J.A. McGINTY:  The WA Reproductive Technology Council would approve a person.  The document then 
lays down in paragraphs (a) to (q) all of the issues that need to be addressed in advance starting with the 
eligibility of the parties to undertake the practice of surrogacy; the motivation of the parties to pursue surrogacy; 
whether the parties are freely considering the practice and whether any party feels coerced or pressured to 
participate; whether, and to what extent, arranged parents should have input on aspects of the birth mother�s 
lifestyle and behaviour during pregnancy etc.  It goes on and on detailing all the issues that need to be 
addressed - most probably in a far more comprehensive way than marriage counselling prior to the event.  I can 
arrange for the document to be tabled for members. 

Dr E. Constable:  I have seen the document.  I only raised it so that others are aware of it.   

Mr J.A. McGINTY:  I table the draft of the �Human Reproductive Technology Act 1991 Directions on 
Surrogacy Given by the Chief Executive Officer of the Department of Health to set the standards of practice for 
surrogacy under the Human Reproductive Technology Act 1991 on the advice of the WA Reproductive 
Technology Council�.   

[See paper 3070.]   

Mr J.A. McGINTY:  It is only a draft but I think it might help the debate to be indicative of the sort of issues 
that will be covered. 

The other issue that I want to briefly touch on is in relation to whether we should prohibit eggs from a surrogate 
if the surrogate is the sister of the medically infertile woman, because of the genetic make-up.  It is another 
factor that needs to be taken into account. 

Dr S.C. THOMAS:  We should probably be debating this under clause 17 but because the two are linked - 

Mr J.A. McGinty:  We are into it now. 

Dr S.C. THOMAS:  - we are kind of stuck.  Before we say whether it should be binding or not, we should 
consider that most legislation that impacts on people personally is almost always never binding.  In fact, the 
Family Court might make an order which, two months later, might be challenged and, on occasion, be altered.  
Even if we did something to try to make the initial order enforceable, my personal philosophical and moral 
position would be to make a surrogacy arrangement binding.  I suspect that even if we made it binding for the 
first month, I am not sure how we could make it binding permanently because the Family Court and its act could 
override it within a certain time frame after that anyway.  The joy of the Family Court is that people can keep 
going back or be taken back to it on a regular basis.  Would that still apply?  How permanent would a decision 
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be if it were made at this point under either the Family Court Act or this proposal even if we could make it 
binding? 

Mr J.A. McGINTY:  A parentage order can be applied for under the bill as it stands one month after the birth of 
the child.  The application is made to the Family Court.  The Family Court will then make a permanent order, 
which has two effects: it changes the birth certificate so that the commissioning or arranging parents� names will 
appear on the birth certificate and, secondly, for all purposes of the law, the child is then regarded as the child of 
the commissioning or arranging parents.  That means that they can enrol the child at school and consent to 
medical treatment - all the things that parents do for a child.  The child then legally becomes their child.  That is 
the decision that is made once it is permanent.   

Dr S.C. Thomas:  So they have one shot to get it right.  If it is wrong, there is potential disaster for the rest of 
someone�s natural life. 

Mr J.A. McGINTY:  One might say the same of parents who give birth to a child.  If they do not turn out to be 
good parents, it is a disaster for the rest of the child�s life.   

Dr E. Constable:  It is not the same. 

Mr J.A. McGINTY:  Yes, it is.  It is a determination of parentage, and that is all it is. 

Dr E. Constable:  That is all it is?  I keep saying to you that some couples have gone through years and years of 
heartache, and you are saying that is all it is.  It is much more than that. 

Mr J.A. McGINTY:  It determines the parentage of the child legally.  That is what an order from the Family 
Court does. 

Dr E. Constable:  A woman who has a child naturally takes that child home from the hospital.  It is not for a 
court to intervene and make a decision about whether she takes that child home.   

Mr J.A. McGINTY:  The arrangement will be that the arranging parents will take the child to the home from 
the hospital. 

Dr E. Constable:  After a month they might have to give it back, might they not? 

Mr J.A. McGINTY:  The member is dealing with a .007 chance. 

Dr E. Constable:  That is what we have been discussing. 

Mr J.A. McGINTY:  That is not the normal course of events that we are talking about.  If I may look at the 
question of parenting orders, as members know, the Family Court makes those daily in respect of any child in the 
event of a break-up of a relationship.  Most usually, parenting orders are made when parents are separated.  They 
set out who should exercise responsibility and ongoing care for the child.  The orders apply until a child is 
18 years of age.  They do not alter the persons who are legally the parents of the child.  A parentage order, which 
is what we are proposing to create by this legislation, is similar to an adoption order and has the effect of 
changing the legal parentage of the child.  The making of a parentage order does not take away the jurisdiction of 
the Family Court to make other parenting orders in respect of the child in the future. 

Dr S.C. Thomas:  It can go back to that. 

Mr J.A. McGINTY:  In the event of the break-up of a relationship in the future. 

Clause put and passed. 

Clause 8:  Making surrogacy arrangement that is for reward - 

Dr E. CONSTABLE:  I do not think that I have a problem with anything in this division but I want a little bit of 
an explanation.  I am not sure whether these are harsh penalties or not.  It would be helpful for me to have the 
minister tell us of other offences that attract a fine of $24 000 or imprisonment for two years, as set out in clause 
8.  I have some other questions as we go through this, but we spoke to some extent last night about this issue and 
what were reasonable expenses and so on.  I am not sure whether $24 000 is not a very large amount and two 
years� imprisonment is not a fairly stiff penalty compared with some other penalties in the system.  If the 
minister could give us some comparisons, it would be helpful in understanding whether these penalties are fair 
and reasonable.   

Mr J.A. McGINTY:  I do not know that one can draw a direct parallel with a criminal law, such as the penalty 
for assault, rape or anything of that nature.  The penalty here is for somebody who enters into a surrogacy 
arrangement - that is, either a commissioning parent or a surrogate mother -  

Dr E. Constable:  Or both? 

Mr J.A. McGINTY:  Or both - for reward. 
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Dr E. Constable:  How was this amount determined and how was the period of time determined for this 
offence?  Explain to me why it is reasonable. 

Mr J.A. McGINTY:  The best way might be to give the member two examples.  The sorts of offences that we 
were looking at were not Criminal Code-type offences.  For instance, the Adoption Act makes it an offence for a 
person to make an arrangement towards the adoption of a child or to conduct negotiations towards the adoption 
of a child.  If it is not a formal adoption but there is an arrangement outside the formal adoption process that 
might be a contrivance to adopt a child, the penalty is $25 000 or two years� imprisonment.   

Dr E. Constable:  So it is the same? 

Mr J.A. McGINTY:  It is in the same ballpark.  The existing penalties in the Human Reproductive Technology 
Act, which again deals with the same field, are set out in section 7 and relate to reproductive technology.  People 
who engage in research other than that approved may incur a penalty of two years� imprisonment.  There is no 
express provision of a fine, but I think there is provision for that to apply by virtue of the Sentencing Act.  For 
example, a person who conducts a diagnostic procedure carried out on a human egg that is not authorised by the 
code commits a crime and is liable to five years� imprisonment.  Given the nature of the parties to this, one 
would want a sufficient deterrent, but often it will be something done with the idea of creating a family, so I do 
not find that as criminal as perhaps some other behaviour might be.   

Dr E. Constable:  Would it be possible for the commissioning parents to legally give a rather large gift to the 
surrogate after the baby is born?  They might say, �Here�s a nice little car for you to run around in.� 

Mr J.A. McGINTY:  The law is that someone can give others a gift.  It depends on whether it could be 
categorised as a payment as distinct from a gift in substance.  I am not sure quite where that line is drawn. 

Clause put and passed. 

Clause 9:  Reward for introducing parties for surrogacy arrangement - 
Dr E. CONSTABLE:  I have the same question about clause 9 and a reward for introducing parties for a 
surrogacy arrangement.  I imagine it would cover people running, say, an IVF clinic and receiving payment for 
introducing couples and surrogates.   

Mr J.A. McGinty:  It would apply if they charged a fee for introduction as distinct from other professional 
services that might go with it. 

Dr E. CONSTABLE:  That is right.  How were these penalties determined?  Is there something we can compare 
them with so that we can understand them? 

Mr J.A. McGinty:  Again, looking at comparable areas of adoption and the other provisions contained in the 
Human Reproductive Technology Act, the idea of facilitating an introduction and then charging a fee was 
thought sufficient to warrant a penalty being imposed of one year�s imprisonment or a fine of $12 000.  
Incidentally, the one year equates to $12 000 as a general standard.  The general standards is that two years 
equates to $24 000. 

Dr E. CONSTABLE:  That is $1 000 a month. 

Mr J.A. McGinty:  Yes.  That is the way in which penalties are generally constructed.  One would find that 
internal consistency. 

Dr E. CONSTABLE:  A parallel offence would apply to someone introducing a couple or someone who wanted 
to adopt, would it?  Is there such an offence? 

Mr J.A. McGinty:  I will double check with the Adoption Act, but I would have thought that it would be a 
comparable offence, which would not have the same measure of criminality attached to it as, for instance, the 
IVF offences or the adoption offences, which we have just discussed and which attract twice the penalty.  I will 
look up the adoption provisions, but that would be the sort of yardstick that we would want to look to.  The 
closest I can get is two years� imprisonment or a fine of $24 000 as a penalty, which applies under section 8 of 
the Adoption Act for making an arrangement with a view to the adoption of a child or conducting negotiations 
for the adoption of a child. 

Dr E. CONSTABLE:  Why is this different?   

Mr J.A. McGinty:  I cannot think of any reason that it should be different.  I guess that in the general scheme of 
things this was thought to warrant a lesser penalty than the last matter that we discussed under clause 8; that is, 
actually entering into a surrogacy arrangement is considered to be more serious than just introducing parties and 
stopping short of entering into a surrogacy arrangement.  That is all I can really add to that.  I am not sure what 
provisions are in the ACT legislation, which is regarded as the model, nor what were the recommendations of the 
Victorian Law Reform Commission or whether it got down to that sort of detail.   

Clause put and passed. 



4650 [ASSEMBLY - Thursday, 30 August 2007] 

Clause 10:  Publishing willingness to make surrogacy arrangement that is for reward - 

Dr E. CONSTABLE:  The minister will be pleased to know that I am not going to ask a question about the 
penalty.  I perhaps have a suggestion.  This is a very new area.  I would certainly not like to be the first person to 
draft an advertisement.  Would it be possible for the Western Australian Reproductive Technology Council to 
draft a standard advertisement as a guide for people?  It may be intending to do that.  Some official guidance on 
what should be in an advertisement and how it should be worded would be very helpful to people who wish to 
advertise.   

Mr J.A. McGinty:  The only prohibition on advertising is in regard to commercial surrogacy.   

Dr E. CONSTABLE:  I understand that.   

Mr J.A. McGinty:  It is a question of making sure that you don�t transgress by implying that there will be any 
sort of payment.  There is the question of how to define out-of-pocket expenses.  That is the sort of thing that we 
should lay down, perhaps even in a pro forma document in the draft regulations.   

Dr E. CONSTABLE:  Yes, it could be very useful for people to have that.  They could reword it to use their 
own words, but they could see exactly what would be acceptable in an advertisement.   

Clause put and passed. 

Clause 11:  Services connected with surrogacy arrangement that is for reward - 

Dr E. CONSTABLE:  I think this clause concerns the organising of arrangements between people.  Is that 
correct?   

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  I want to make clear what can and cannot be charged for in a situation involving an IVF 
clinic.  I think this clause might relate to that.  Am I correct in thinking that?   

Mr J.A. McGinty:  In relation to in-vitro fertilisation?  Yes.   

Dr E. CONSTABLE:  I ask the minister to tell me whether I am correct.  An IVF clinic might see a role in 
introducing a surrogate to or finding a surrogate for some clients, but it cannot charge for bringing those people 
together.  However, it could charge for every medical procedure after that.   

Mr J.A. McGinty:  Yes, that is correct.   

Dr E. CONSTABLE:  What is to stop the IVF clinic from bumping up its charges?   

Mr J.A. McGinty:  I will make one other quick comment about that.  It cannot do it if it is a commercial 
surrogacy arrangement.  We take that as a given.  We are talking about an altruistic or non-commercial 
surrogacy arrangement.  If the clinic had a usual set of fees and those fees were suddenly doubled in these 
circumstances, then that would be considered to be a ruse or a way to get around this provision.  That would then 
be interpreted as an offence, in my view.   

Dr E. CONSTABLE:  If a clinic offended in this way, who would be the most likely person to be given the 
penalty of imprisonment for five years?   

Mr J.A. McGinty:  I was going to say the IVF clinic, but it would be funny to see a clinic in jail.   

Dr E. CONSTABLE:  That is right.  Who is this aimed at?   

Mr J.A. McGinty:  The clinician who provides the service.   

Dr E. CONSTABLE:  The clinician who provides the service.  Is it possible for someone to own a clinic and 
not be a clinician, or for a company to own a clinic? 

Mr J.A. McGinty:  Yes. 

Dr E. CONSTABLE:  Who will be providing the service?  Who will be given the penalty?   

Mr J.A. McGinty:  If it were a particular clinician, that person could be dealt with as an individual.  If it were a 
company, it could be prosecuted.   

Dr E. CONSTABLE:  The directors of the company?   

Mr J.A. McGinty:  The company itself.  The company could be fined.  It could be the directors of the company.   

Dr E. CONSTABLE:  A company cannot be sent to jail for five years.   

Mr J.A. McGinty:  No, but it could be fined. 
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Dr E. CONSTABLE:  It could be fined.  What is the fine? 

Mr J.A. McGinty:  $12 000.   

Dr E. CONSTABLE:  I would have thought that it would be $60 000 if a person could be given a term of 
imprisonment of five years.   

Mr J.A. McGinty:  Yes, that is right.  The Sentencing Act provides that relationship of one year to $12 000.  If 
it were a corporation, two aspects of the law would apply.  The first is that a corporation obviously cannot be put 
in jail, but it could be fined $60 000.  That would be the penalty that would be available.  The second is that, 
under the Sentencing Act, a corporation is liable for five times the penalty that would apply to a natural person, 
so instead of being a fine of $60 000 it would be a fine of $300 000 for a corporation.   

Dr E. CONSTABLE:  Does that need to be written into the bill?  Is that just understood? 

Mr J.A. McGinty:  It is a matter of statutory interpretation.   

Clause put and passed. 

Clause 12:  What this Part is about - 
Dr E. CONSTABLE:  This is a very interesting part of the bill.  It is the part that led me to ask the minister 
whether I could discuss the matter with him after my experience of discussing these matters in California.  We 
had a very good discussion.  The minister and his staff arranged for me to talk to three people.  I am happy to 
support what is in the bill, but I would like to put on the record a different way of doing this.  I understand that 
because of commonwealth legislation, it is not possible for us to do what I am suggesting.  There are no laws 
concerning surrogacy in California; it has all developed through contract law and has been accepted by the 
courts.  It is quite a sophisticated system.  Under that system a court order is made in the third trimester, which is 
taken to the hospital when the baby is born and enables the birth certificate to be made out in the names of the 
commissioning parents.  I understand that under our system - the minister could probably give a far more erudite 
explanation of this than I can - 

Mr J.A. McGinty:  I doubt it, because you explained it to me and I did not know about it.   

Dr E. CONSTABLE:  Under commonwealth law, it is not possible for the birth certificate to be put in 
anybody�s name but that of the person who gave birth to the child.  I think that is correct.  That is why we have 
what I think is a fairly cumbersome system; that is, the birth certificate is first made in the birth mother�s name 
and then an order is made by the Family Court, which can be applied for within a month of the birth, to have the 
birth certificate put in the names of the commissioning parents.  Personally, I think it would be much neater to 
arrange that beforehand, but we obviously cannot do that under our system.  Given the Victorian Law Reform 
Commission�s paper, which I have not yet seen but will certainly look at, this is an issue that needs to be 
considered in the future by Attorneys General across the country.   

Mr J.A. McGinty:  Yes.   

Dr E. CONSTABLE:  The commonwealth law was written some time ago before surrogacy was the issue that it 
is today.  It may well be possible to streamline the legislation in the future so that we can consider having a birth 
certificate that includes the names of the commissioning parents at the time of the birth of the child.  All sorts of 
matters are connected to that, and there are all sorts of points of view that it is better to do it the way we are 
doing it.  The way we are doing it happens in the United Kingdom, but it is at least an issue that could be a 
matter for discussion and consideration over the next few years, or whenever this matter is discussed.  Given the 
work of the Victorian Law Reform Commission, it is probably a time to look at that.  The decision may be that 
we do not change what is already in the legislation, but at least it should be discussed.  

Mrs D.J. GUISE:  A question has just struck me, and I cannot believe I did not think of it before.  I can 
understand that when a birth mother is part of the biological mix, that person�s name is put on the birth 
certificate in the first instance.  I am talking about prior to the parental arrangement.  I am assuming a birth 
certificate must be issued in the first instance, and I can understand that.  What happens when there is a birth 
mother but two separate biological donors?  Does the surrogate remain anonymous or is the surrogate identified?  
There are two instances here.  What if the parental order is not granted, bearing in mind the original birth 
certificate exists?  Even though the surrogate is the birth mother, she may not be part of the biological mix.  Even 
if a parental order is issued down the track, someone may wish to try to track back the biological parent.  If 
neither biological donor is identified on the birth certificate and the surrogate is, then someone is missing from 
the mix.  In years to come when someone wants to track back it is usually so that he can learn his genetic history.  
I did not think to ask that question before but I would like to know how the Minister for Health intends to 
address it.  

Mr J.A. McGINTY:  One of the critical issues today, which everyone in this Parliament at least accepts, is the 
right to know our genetic origins.  That was not the case in past decades, but it would be improper to introduce 
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legislation to Parliament that did not make provision for access to that knowledge.  Hopefully, later provisions of 
this bill, particularly clause 33, �Access to certain court records�, and clause 34, �Access to registration of birth�, 
provide comprehensively for access to all that information.  I think that is quite essential.  The registers under the 
Human Reproductive Technology Act will include that information and access rights to that information.  

Mrs D.J. Guise:  They will record both the surrogate and the two biological donors?   

Mr J.A. McGINTY:  All aspects of it will be recorded by the register under the Human Reproductive 
Technology Act, as well as the court records.  

Mrs D.J. Guise:  My assumption about the birth mother and the biological father in the first instance will go on, 
but will children still be able to track back the missing genetic link?  

Mr J.A. McGINTY:  Every element of it will exist, genetically, and in all circumstances, the birth mother will 
be recorded.  

Mrs D.J. Guise:  Surrogates will understand that, if they are not part of the biological mix, they will not stay 
anonymous in the long term?   

Mr J.A. McGINTY:  Yes; very much so.  I regard that today as a standard provision.    

Clause put and passed. 

Clause 13:  Child�s best interests paramount -  

Mr M.J. BIRNEY:  This deals with the vexed issue of what is in the best interests of the child.  In my earlier 
contribution to this debate, I said that, in custody battles, the courts are frequently asked to determine what is in 
the best interests of the child.  Generally speaking, the Family Court deals with that matter between estranged 
married partners.  It is often almost impossible to distinguish which parent should be chosen �in the best interests 
of the child�.  Both might be of good character; loving, caring people; financially secure; and all the other things 
that go towards making up a decent parent.  I think we have an obligation as a Parliament to give the courts some 
direction when they are forced to deal with the issue of what is in the best interests of the child.  I am prepared to 
say - I hope that most of my colleagues support this point of view - that it is in the best interests of the child to 
reside with the biological parents; that is, the initiating parents, who were initially childless, unless it can be 
proved that it is not in the best interests of the child.  I would hate a situation to arise in which there is a contest 
before a judge of two perfectly good mothers seeking parentage.  As we know, it may well be that the initiating 
parents - the childless couple - do a deal with a fertile woman, and the fertile woman agrees to carry the baby and 
hand it over to the childless couple; however, having carried the baby for nine months, the incubating mother, for 
want of a better term, decides that she has become so attached to the baby she wants to keep it.  Under this bill, 
she can apply to the court for a parentage order, which would result in the incubating and the biological mother 
putting a case to the judge about what is in the child�s best interests.  In the event that the judge is confused 
about which mother to choose in the child�s best interests, we have an obligation to provide some direction.  I 
will move an amendment to clause 13 in a minute.  

The clause reads - 

In deciding whether to make a particular decision concerning a parentage order or proposed parentage 
order about a child, the court must regard the best interests of the child as the paramount consideration.  

The first consideration for the court is what is in the best interest of the child - should the judge give the child to 
mother A or mother B?  In the event that both mothers are of equal character, the judge is in a terrible dilemma.  
I propose to say by way of legislation that the court will always err on the side of the biological parents, unless it 
can be proved that the biological parents are not fit and proper people to care for the child.  Essentially, I am 
trying to remove the contest in which two perfectly reputable mothers stand before a judge and argue that they 
have the best interests of the child at heart.  I propose that, by way of legislation, we say to the judge that he must 
give that child to the biological parents, unless it can be proved that that is not in the best interests of the child.  
To be clear, we are not talking about whether it is in the best interests of the child to go with the birth mother.  
We are simply talking about whether it is in the best interests of the child to go with the biological mother.  

Ms K. HODSON-THOMAS:  Mr Acting Speaker (Mr P.B. Watson), the member for Kalgoorlie needs more 
time to explain his amendment, and I hope we will afford him that opportunity.  

Mr M.J. BIRNEY:  I move -  

Page 5, after line 12 - To insert - 

(2) For the purposes of this Act it is deemed to be in the best interests of the child for the 
arranged parents to be responsible for the care of the child, unless the contrary can be 
proved. 
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My amendment will provide for the court to decide whether it is in the best interests of the child for the arranged 
parents to be responsible for the care of the child.  By that process, the courts would not be able to give 
consideration to the birth mother and start a contest between the two mothers.  My amendment would simply 
provide for the court to err on the side of the biological mother.  If the biological mother is in and out of prison 
or is a drug dealer and has recently been convicted under those circumstances, the court could make the case that 
it would not be in the best interests of the child and the judge could award a parenting order to the birth mother.  
We do not want the birth mother�s credentials to confuse this process.  We simply want the legislation to provide 
for the courts to give the child to the biological parents unless they are not fit and proper people. 

Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health).   

ROTTNEST ISLAND AUTHORITY AMENDMENT BILL 2007 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 9:  Section 14 amended - 
Debate was adjourned after the clause had been partly considered. 

Clause put and passed. 

Clauses 10 to 23 put and passed.   

Title put and passed.   
House adjourned at 5.24 pm 

__________ 
 


