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ECONOMICS AND INDUSTRY STANDING COMMITTEE
Membership Change

On motion of Mr J.C. Kobelke (Leader of the House), resolved -

That the member for Vasse be discharged from the Economics and Industry Standing Committee and the
member for Serpentine-Jarrahdale be appointed in his place.

DANGEROUS SEXUAL OFFENDERS BILL 2005
Second Reading

Resumed from 10 November.

MS S.E. WALKER (Nedlands) [3.08 pm]:  The Liberal Party will support this bill, but will seek to make some
amendments.  This is a good bill in the way it deals with dangerous sexual offenders, but we do not feel that it goes far
enough.  Not only has the government been lazy in producing this legislation, it also has not tackled the situation said
by the Attorney General to have brought this bill to the fore.  The Attorney General said on radio 6PR at 9.47 am on 9
November that the one case that had brought this legislation to the fore was that of Garry Narkle, and the government
hoped to be able to use this legislation in that case.  The Attorney General must pray that Mr Narkle stays inside prison
until his court case and that he does not get out on a technicality.  The Attorney General then had the gall to say that one
of the reasons the government has taken so long on this legislation is to make sure it gets all the checks and balances
right.  In February Geoff Gallop and the Attorney General sat on the steps of the Supreme Court and decided to bring it
in as an election policy.  The Attorney General said also that the drafting of it has proved difficult to make sure all the
checks and balances are right.

I know that the Attorney General cannot hold up his head at the moment because he knows that when he went on that
radio program, all he was doing was introducing a mirror bill of the Queensland Dangerous Prisoners (Sexual
Offenders) Act 2003.  What is this nonsense the Attorney General has referred to about it proving difficult to get all the
checks and balances right?  The government reproduced a bill from Queensland that has been enacted for a couple of
years.  Some subtle changes from the Queensland act have been made to the Western Australian bill to fool the media,
and the government probably hopes it will fool a few politicians also.

The Queensland legislation is called the Dangerous Prisoners (Sexual Offenders) Act 2003 and the Western Australian
bill is called the Dangerous Sexual Offenders Bill 2005.  The word �prisoners� has been deleted from the title.  The
long title of the Queensland bill refers specifically to -

An Act to provide for the continued detention of a particular class of prisoner for their control, care or
treatment, or for their supervised release, and for other purposes.

The Western Australian bill says it is -

An Act to provide for the detention in custody of persons of a particular class, or for their supervision, and for
other purposes.

I spoke to members of the media when the bill was read into the house last week.  They thought this bill referred to a
Narkle-type situation, but it does not.  The legislation that generated the Queensland act was constitutionally tested in
the High Court on 2 March 2004 in the case of Fardon v Attorney General for the state of Queensland, and a decision
on it was published on 1 October 2004.  The Queensland legislation was referred to in the report that the Attorney
General sought when Mr Gary Narkle was on the streets in April 2004.  The fact is that the government has changed
only the long and the short titles of the bill, and that is all.  When the Attorney General was interviewed on 6PR last
week, he said in his dulcet tones that one of the reasons the government has taken so long on this is to make sure the
government gets all the checks and balances right and that the drafting of it has proved difficult to make sure that all the
checks and balances are right.  The Attorney General did not draft this legislation; it was copied from legislation of the
Queensland government.
The opposition wants to expand the category of persons that this legislation will reach.  Currently, if the Director of
Public Prosecutions wants to file an application in the Supreme Court for a detention or supervision order, the offender
must be serving a sentence of imprisonment wholly or in part for a serious sexual offence.  The opposition wants to
expand that provision.  A serious sexual offence is defined as one that attracts a penalty of imprisonment for seven years
or more.  We want to expand the provision to include wilful murder, murder, manslaughter, all the chapter XXXI sexual
offences, arson and grievous bodily harm.  We have support for that from the Davidson report.
When I read this bill, I wondered why it covers only people who are serving prison sentences for serious sexual
offences.  Why should it encompass only those offenders?  The Davidson report refers to the fact that people who have
committed those other offences to which I have referred can repeat those types of serious offences.  We will seek to
amend the bill to include those offences and we will seek also to cover the Narkle situation that existed in April 2004.
There is no doubt that if Mr Narkle were on the streets now, this legislation would not cover him at all.  We will seek to
move those amendments and I hope that the Attorney General will support them, because they will strengthen the bill.
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The amendments will ensure - as the Attorney General has said - that people such as Mr Narkle are not ever allowed to
walk freely on the streets of Perth again.
I recognise that this is a contentious bill.  I took the time to read the High Court decision regarding Fardon that was
kindly given to me by the DPP�s office.  At page 57 of his judgment, Chief Justice Gleeson said -

Many laws enacted by parliaments and administered by courts are the outcome of political controversy, and
reflect controversial political opinions.  The political process is the mechanism by which representative
democracy functions.  It does not compromise the integrity of courts to give effect to valid legislation. That is
their duty.  Courts do not operate in a politically sterile environment.  They administer the law, and much law
is the outcome of political action.

I accept that when the Narkle situation occurred in April 2004, it caused a tremendous amount of concern in the
community.  In April 2004 Gary Narkle was released from custody because the conviction for his last serious sexual
assault had been set aside by the court.  His alleged victim could not face the prospect of giving evidence for the third
time.  At the time of the alleged offence, Narkle�s victim was a young 17-year-old girl and he was a 46-year-old
Aboriginal serious sexual offender who was unknown to the girl when she gave him a lift.  When they got to
Roleystone - I think that was the destination she was driving him to - we can only imagine the ordeal that the poor girl
went through at the hands of Mr Narkle.  In April 2004 Narkle escaped conviction for the following charges: three
aggravated sexual penetrations, three sexual penetrations, one attempted sexual penetration, one indecent dealing and
one deprivation of liberty.  At the time, the alleged victim said that she was naive and sheltered and that she gave him a
lift out of kindness.  I can understand that.  She was not Mr Narkle�s first victim; she was his fourteenth victim.  The list
of his victims is long, and I will not refer to them all today.  Narkle has sexually assaulted and raped approximately 13
women and girls.  In April 2004 the government faced a dilemma.  The fact is that Mr Narkle had a terrible propensity
for, and a long record of, raping women and girls but was out on the streets, and the government could do very little
about it.
At that stage the Attorney General said that he would rush in legislation and that he was keen to keep Mr Narkle off the
streets.  A lot of good publicity was given to the case in the Sunday Times, which drew people�s attention to the plight
of Narkle�s victims.  During the state election campaign the Attorney General said that he would introduce legislation
into Parliament to deal with this as a matter of priority.
I will go into the history of this legislation not only because it is important to have a shot at the Attorney General but
also because it is important for people to understand what is happening with this bill.  It is a good bill and could have
been introduced at any time.  However, it simply would not address a Narkle-type situation if Mr Narkle were free on
the streets again.  If Mr Narkle is convicted of the sentence for which he is currently on remand, he can be detained.  He
probably will be given an indeterminate sentence in effect because of his criminal record.
On 10 November last week I said to the Attorney General -

The Attorney General has had 18 months to come up with a response for Mr Narkle, and he does not have one.
This bill does not address that matter . . . the opposition is expected to come up with a resolution to this
legislation in 24 hours . . . Frankly, I think we are being asked to rush the legislation through the house so that
we will not discover that it does not relate to Mr Narkle at all.

The Attorney General said -

I think that, when you look at it, you will find that it does.
When the Attorney General was on radio last week, he suggested that this legislation arose out of the Narkle dilemma
and that the legislation would address it.  It might if Mr Narkle were convicted and imprisoned.  As I said, under
clause 8 of this bill neither the Director of Public Prosecutions nor the Attorney General can bring an application for a
continuing detention order or a supervision order unless it is for a person �who is under sentence of imprisonment
wholly or in part for a serious sexual offence�.  This bill revolves around people who are a danger to the community,
not people with a mental illness.  If in an application by the DPP the court finds that there may be material that shows
that the offender is a serious danger to the community, the court can order a psychiatric report.  However, nowhere in
the bill is there a provision requiring the person to have a mental illness.  I must admit that I did not read the bill in fine
detail and I do not know whether Mr Fardon had a mental illness.  However, the High Court did not consider that under
the Queensland legislation, on which this bill is modelled, the person was required to have a mental illness.  I think that
is the reason that in this bill a person does not have to have a mental illness.  I raise that matter because the Attorney
General released press statements following the Narkle outcry saying that he was putting together a group of people
who would give him a report on what could be done to detain a person who was diagnosed with a dangerous and severe
personality disorder; and he did that.  Dr Rowan Davidson, Chief Psychiatrist, convened a list of advisory group
members.  They were Dr Rowan Davidson himself; Dr Steve Patchett, Director, State Forensic Mental Health Service;
Dr John Penman, Psychiatrist, Royal Australian and New Zealand College of Psychiatrists; Dr Aaron Groves, Director,
Office of Mental Health; Mr Neil Morgan, Member, Mentally Impaired Defendant�s Review Board; Ms Wendy
Murray, Director, Planning, Policy and Review, Department of Justice; Robert Cock, DPP; Associate Professor Alfred
Allan, Edith Cowan University; Ms Miranda Edmonds, Legal Officer, Department of Health; and Mr Tim Rolfe,
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Clinical Consultant, Office of the Chief Psychiatrist.  The focus of the Davidson report was one man and how to lock
him away.  We know that because the introduction to the report by the Chief Psychiatrist on page 5 refers to the
background to the report.  It states -

In April 2004, a male person previously convicted of sexual assault who had served a number of years in
prison was released from custody.  The reason he was released was because the conviction for his last offence
had been set aside by the court and his alleged victim was not prepared to give evidence again.

His release raised a great deal of community concern and questions were raised as to whether there were
deficiencies in the criminal justice and mental health systems in managing persons such as this individual.  The
primary issue was a concern about community safety.

The Minister for Health directed the Chief Psychiatrist of Western Australia and the Director of Public
Prosecutions . . . to inquire into whether this person could have been detained under mental health legislation.

The report goes on to say that the committee received advice from the DPP and forensic services and prepared a report
for the minister.  The conclusion of the Chief Psychiatrist states -

. . . although the individual could have been said to be suffering from a mental illness, specifically anti-social
personality disorder, there was no effective treatment, other than residency in a therapeutic community, for this
disorder.  The purpose of detaining a person under the Mental Health Act . . . is for that person to receive
treatment.

The report goes on further at page 5 to say -

The committee was of the view that this could be achieved if the target group was only DSPD persons who are
subject to the criminal justice system.

It appears to me that this report by Dr Rowan Davidson started off with Mr Narkle and was all about looking at a group
of persons who had a dangerous and severe personality disorder.  Because the committee was looking at that issue, I
suppose the committee got a bit bogged down in its research.  However, the report contains some very useful
information and an insight into the criminal justice and mental health systems.  As I said, it is important to say at the
outset that the report revolves around not only one man - Mr Narkle - but also the mental illness of antisocial
personality disorder; in this case, dangerous and severe antisocial personality disorder.  However, this bill does not refer
to any mental illness.  It refers only to reports from two psychiatrists, based on a mandatory interview with the person
and scrutiny of reports, indicating an assessment of the level of risk of that person committing a serious sexual offence
if the person were not detained or supervised.  There is therefore no requirement under this legislation for a person
diagnosed with a mental illness to be detained or supervised.  The test revolves around whether the person is a serious
danger to the community; that is, whether there is an unacceptable risk that the person, if he or she were not subject to a
continuing detention or supervision order, would commit a serious sexual offence.  The prerequisite, of course, is that
the person must be under a sentence of imprisonment, either wholly or in part, and have a prior similar serious sexual
offence conviction.

The most notable criteria that the Supreme Court must take into account when assessing whether the person poses a
serious danger to the community are contained in clause 7, which reads -

(1) Before the court dealing with an application under this Act may find that a person is a serious danger
to the community, the court has to be satisfied that there is an unacceptable risk that, if the person
were not subject to a continuing detention order or a supervision order, the person would commit a
serious sexual offence.

(2) The DPP has the onus of satisfying the court as described in subsection (1) and the court has to be
satisfied -
(a) by acceptable and cogent evidence; and
(b) to a high degree of probability.

(3) In deciding whether to find that a person is a serious danger to the community, the court must have
regard to -
(a) any report that a psychiatrist prepares as required by section 37 for the hearing of the

application and the extent to which the person cooperated when the psychiatrist examined
the person;

(b) any other medical, psychiatric, psychological, or other assessment relating to the person;

Paragraph (c) is important -
(c) information indicating whether or not the person has a propensity to commit serious sexual

offences in the future;
(d) whether or not there is any pattern of offending behaviour on the part of the person;
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The provision in paragraph (e), which were considered by the court in Fardon�s case, reads -
(e) any efforts by the person to address the cause or causes of the person�s offending behaviour,

including whether the person has participated in any rehabilitation program;

The court must also consider the person�s antecedents and criminal record, and the risk that if the person were not
subject to a continuing detention order or a supervision order, the person would commit a serious sexual offence; the
need to protect members of the community from that risk; and any other relevant matter.
It is quite clear from the case in the High Court, which thoroughly reviewed this legislation, that this bill is all about
whether the offender is a serious danger to the community.  In fact, Davidson�s report refers to the fact that no mental
illness may be present in some persons who commit serious offences.  The report at page 8, paragraph 3, under the
subheading �Dangerous and Severe Personality Disorder (DSPD)�, reads -

The phrase DSPD is used to describe people who have an identifiable personality disorder to a severe degree,
who pose a high risk to other people because of serious anti-social behaviour resulting from the disorder.  It
does not, by definition, include anybody under the age of 18.  The overwhelming majority are people who have
committed serious offences such as murder, manslaughter, arson, serious sex offences, or grievous bodily
harm.

We all breathe a sigh of relief knowing that Mr Narkle is on remand but are very sorry about the tragedy to his alleged
young victim.  The truth is that the government has had time - 18 months - to look at this legislation and consider
whether it can strengthen it.  If the Attorney General had read the report by Dr Davidson, he could have easily seen that
there are people who have serious personality disorders and people who have not.  They commit serious offences not
once, not twice, but repeatedly.  Concerning murder or manslaughter, I will quote the two cases of Veen in the High
Court.  It involves a manslaughter by Mr Veen.  He was sentenced to a term of life imprisonment.  He appealed and the
High Court substituted the sentence and gave him a term of 12 years� imprisonment.  When he finished the term of
imprisonment, he murdered someone else.  He was subsequently given another indefinite term of imprisonment and the
High Court upheld it.
What about the case of Jack van Tongeren?  His main crimes were arson.  Some people may say that he is not capable
of being rehabilitated.  He may be on the streets again and we all know what his background is.  We know what he got
up to; it has all been debated in this house.  I believe he is currently on remand.  I will not go into the reasons.  Some
people with a mental illness commit arson all the time.  Their �thing� is setting things on fire.  Fire causes death and
destruction of property.  There is no reason the government could not have thought through this matter and made the
bill cover people with mental illnesses or people who are just nasty; people who have a penchant for lighting fires.
There is no reason this bill could not cover that group of persons.
I have done prosecutions in which people have had their faces kicked in.  They now have plates in their faces.  The
offenders were prosecuted and sentenced but they were soon out again kicking people in the face and head.  They may
have a mental disorder; alternatively, they may be just nasty people.  This legislation could be expanded to cover those
people.  The Liberal Party wants to do that.  I continue Dr Davidson�s report -

It is emphasised that not all members of the advisory group supported the use of the term DSPD on the
grounds that it was not possible to define the concept with any validity or reliability.  It was the view that there
are people who behave in a dangerous way to the community and who do not suffer from a personality
disorder, for example some sex offenders.  They may have paraphilias but nonetheless exhibit very dangerous
behaviour and are the kinds of offenders this sort of detaining legislation was envisioned to cover.

As such, we can include people who are dangerous repeat offenders who do not have a mental illness.  Alternatively,
there are people who have a diagnosed illness that is not capable of treatment.  The dilemma for the mental health
experts was that, under the Mental Health Act, we detain people in order to treat them.  What I found strange at the
time, and still do, is the fact that, under the Mental Health Act, we can detain someone such as one of my constituents, a
78-year-old lady.  Two psychiatrists put that little old lady on a community treatment order.  She can live in the
community provided she takes her medication.  If it is not taken, she can be the subject of a transport order.  She can be
picked up and detained in Graylands Hospital and not be subject to any judicial review.  Who is she harming?  No-one
except possibly herself.  The little old lady has never harmed anybody.  Maybe she causes a nuisance to people.  In our
community she is dealt with but we cannot bring in legislation to lock up someone who rapes women and children.  I
believe that we can.  We can do it with this legislation by a simple amendment.  We can catch former offenders; they
can come under this legislation.  It can be found to be constitutionally valid.  The basis on which Fardon�s case was
argued was that it was not constitutionally valid because it was all about him.  In fact, he was relying on Kable�s case.  I
will come to that later.  Kable�s case was distinguished by Fardon in the High Court.  This legislation, being
constitutionally valid, will withstand any test.  If we amend it to include former offences, it will still be found to be
constitutionally valid in the High Court.
There is no mention in the High Court case that Fardon had a mental illness.  I will read what the Chief Justice had to
say at page 53 of the judgment about Mr Fardon.  The legislation before the house is based on the Queensland
legislation, which was based on the facts surrounding Mr Fardon.  The Chief Justice stated -
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On 8 October 1980, the appellant was sentenced to imprisonment for 13 years for rape.  After serving 8 years
of that sentence he was released on parole.  Twenty days after his release he committed further offences of
rape, sodomy and assault occasioning actual bodily harm.  He was sentenced to 14 years imprisonment.  That
sentence expired on or about 30 June 2003.  The Act came into force on 6 June 2003.  On 17 June 2003, the
Attorney-General of Queensland applied for an interim detention order.  A series of short-term interim orders
were made.  It was the first of those orders that was the subject of the appeal to the Court of Appeal, and is the
subject of this appeal.  In the meantime, White J dealt with the matter on a final basis (subject to the Act�s
scheme for periodic review).  Her Honour made the following findings:

What is of major concern is the failure by [the appellant] to participate in or to participate to
completion in a course or courses of therapy . . .

That is reflected in clause 7 of the bill and in the Queensland bill.  The court has to take into consideration if the
offender has completed his programs in prison.  The judgment continues -

For some ten years there have been efforts made to assist [the appellant] towards reintegration into the
community� He has, for the most part, chosen not to take some responsibility for his own
rehabilitation and engage in appropriate treatment�.

There is a great deal of guidance to be found in the most recent reports and evidence�This could be
further explored.  The goal must be one of rehabilitation if [the appellant] is to remain detained and,
with [the appellant�s] cooperation, appropriate treatment together with staged reintegration as
recommended by Dr Moyle may lead to a positive outcome when this order is reviewed.  But until
that occurs, [the appellant] must be detained so that the community may be adequately protected.

I thought that what Kirby J had to say about detaining persons who do or do not have a mental illness was fairly
appropriate.  At page 102 of his judgment he stated -

In Veen v R (No 2) Deane J pointed out that cases may exceptionally arise where a prisoner, who has
completed the punishment, judicially imposed upon proof of a criminal offence, may continue to represent a
danger to the community.  Where such a danger arises from an established mental illness, abnormality or
infirmity which requires and justifies civil commitment, the law already provides solutions.  If it is desired to
extend powers to deprive of their liberty persons who do not exhibit an established mental illness, abnormality
or infirmity, it is possible that another form of detention might be created.

Justice Kirby did not allow the appeal.  He did not think that the legislation was valid.  In discussions with people about
this legislation, the issue of balancing human rights and community protection has arisen.  It is discussed in some
considerable depth in Fardon.  I raise this because it is important to give another point of view.  I am sorry it is not
Justice Kirby; it is Justice Hayne.  It continues -

It is also possible that judges might play a part in giving effect to it in ways compatible with the traditional
judicial process and observing the conventional nature of legal proceedings.  However, at a minimum, any
such detention would have to be conducted in a medical or like institution, with full facilities for rehabilitation
and therapy, divorced from the punishment to which prison and custodial services are designed.

Interestingly, this legislation is designed to ensure that the offender serves his detention order in prison.  There has been
a lot of publicity recently in the Australian media - including The Australian - and around the world about the number
of mentally ill prisoners in prisons who are not receiving treatment.  He continues -

In the present case there was no attempt to observe this important constitutional distinction.  On the contrary,
the �continued detention� is wholly integrated with, and expressly continues, the imprisonment of the prisoner.
The appellant remains a prisoner in the same custodial institution.  The need to treat any continuing civil
commitment differently is not purely symbolic, although in matters of liberty, symbols matter.  Instead, it is
essential to avoid a procedure repugnant to the solemn function performed by courts in the imposition of
criminal punishment by sentences of imprisonment.  In Australia, such punishment is reserved to courts in
respect of the crimes that prisoners are proved to have committed.  It is not available for crimes that are fear,
anticipated or predicted to occur in the future on evidence that is notoriously unreliable and otherwise would
be inadmissible and by people who do not have the gift of prophesy.

He allowed the appeal.  I raise this issue because it considers the other side of the coin.  This test for this bill - the High
Court has found this test constitutionally valid - revolves around whether the person is a serious danger to the
community.  Clearly, it seems that Fardon did not participate in his program of rehabilitation, and this forms part of the
criteria that the court will use in determining, under clause 7(1), whether a person represents a danger to the community.
There is no requirement that a mental illness exist; it is simply whether the person is a danger to the community.  This is
not to say that a person who is the subject of a psychiatric assessment will not have a mental illness.  I note that Chief
Justice Gleeson refers to the protection of the community.  Throughout the bill the protection of the community is
paramount.  I raise what Chief Justice Gleeson has said because it is an example of how this bill can be extended to
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capture people who commit murder, wilful murder, manslaughter and other offences.  Chief Justice Gleeson said at
page 54 of the High Court judgment -

In 1975, Robert Charles Vincent Veen, who had stabbed and killed a man, and who had been charged with
murder, was found guilty of manslaughter on the ground of diminished responsibility.  Some 4 years earlier, he
had been convicted of malicious wounding with a knife.  The sentencing judge in the Supreme Court of New
South Wales found that he suffered from brain damage which could cause uncontrolled aggression when he
was affected by alcohol.  The judge said he was likely to kill or injure someone if he was released, and
imposed a sentence of life imprisonment for the protection of the community.  This court upheld an appeal and
reduced the sentence to imprisonment for 12 years; Veen v R.

Veen was released in January 1983.  In October 1983, he stabbed and killed a man.  The Crown accepted a
plea of guilty to manslaughter on the ground of diminished responsibility.  Once again, a judge of the Supreme
Court of New South Wales sentenced him to life imprisonment, on the ground that he was a danger to society,
and was likely to kill again when released.

That sentence was upheld by the High Court.  Chief Justice Gleeson went on to say -

This is not the occasion to seek to reconcile those two decisions.  The facts of the case reveal a common
problem with which courts and legislatures have to deal.  Although he dissented in the second case, Deane J
said:

[T]he protection of the community obviously warrants the introduction of some acceptable statutory
system of preventive restraint to deal with the case of a person who has been convicted of violent
crime and who, while not legally insane, might represent a grave threat to the safety of other people
by reason of mental abnormality if he were to be released as a matter of course at the end of what
represents a proper punitive sentence.

He was not talking about sexual offenders.  He was talking about a murderer with a mental illness; that is, a person who
had brain damage that caused uncontrolled aggression when he was affected by alcohol.  Chief Justice Gleeson was
talking about the fact that a person like Robert Charles Vincent Veen could not be allowed out again because his brain
damage caused him to kill.  There is no reason that this bill should apply only to serious sexual offenders - no reason at
all.  It should be extended, and there is no reason that it cannot be extended.  It involves only a small group of people.
Anyone who will be subject to this bill will have to go before the Supreme Court.  The Attorney General has taken the
credit for the difficult checks and balances, which have all been carried out by the Queensland government.  Deane
went on to say -

Such a statutory system could, one would hope, avoid the disadvantages of indeterminate prison
sentences by being based on periodic orders for continuing detention in an institution other than a gaol
and provide a guarantee of regular and thorough review by psychiatric and other experts.

Unlike indeterminate sentences, under this legislation a person on a continuing detention order is subject to review
every year by the Supreme Court.  Chief Justice Gleeson went on to say -

As was pointed out in Engert, people suffering from mental disorders frequently come into collision with the
criminal justice system, and discretionary sentencing decisions must take into account a number of sometimes
competing considerations, including the protection of society.  The law is a normative science, and many of its
rules and principles are based upon assumptions about volition that would not necessarily be accepted as
accurate by psychiatrists.

He referred to the United States case of the United States v Chandler in which Chief Judge Haynsworth said -

The criminal law exists for the protection of society -

I am trying to persuade the Attorney General to extend this bill.  He should not hide behind it politically, which is what
he is doing.  He is trying to pretend that it will cover the Narkle situation when it will not.  I hope that he will extend it
because the opposition believes it should be extended.  Chief Judge Haynsworth continued -

Without undue harm to the interests of the society it protects, it can exclude from its moral judgments those
whose powers of intellect or will are so far impaired that they have no substantial control of their conduct.

The fact is that in the case of Fardon, the High Court upheld this legislation on the basis that if a person is a danger to
the community, the community�s interests must be protected and on the basis that the criminal justice system exists to
protect the community.  As McHugh said at page 61 -

The Act is not designed to punish the prisoner.  It is designed to protect the community against certain classes
of convicted sexual offenders who have not been rehabilitated during their period of imprisonment.

The application of the bill should not be confined to serial sexual offenders.  In any event, a lot of the debate in the
Davidson report seemed to set up the criminal justice system against the mental health system when the two should be
working together.  This bill seems to do that.  The point is that the bill is about protecting the community, and provides
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that a person does not have to have a mental illness to be affected by it.  Why is this bill confined to sexual offenders
who pose a threat to the community?  Why is it limited to persons who are serving a sentence when it does not have to
be?  The bill does not have to be confined to those people because it is quite extraordinary.  This bill theoretically, when
enacted, will allow the Attorney General or Director of Public Prosecutions to bring an application in the Supreme
Court to detain an offender who has a few weeks left of his parole to serve.  A person might be sentenced to eight years
imprisonment with two years parole.  This bill, once it is passed, might affect that person after he has served 18 months
of his parole.  Clause 10 reads -

Even if, after an application is filed under section 8, the offender is discharged from the sentence of
imprisonment, the application may proceed and the offender may be dealt with in accordance with this Act.

A person can actually have finished his sentence and still be dealt with under this bill.  Why is this bill simply about
serious serial sexual offenders?  Why does it not extend to other serious sexual offences?  Why does it not take that
extra step and include former serious offenders, because it can?  I refer to the Narkle situation in April 2004.  When this
legislation was mooted in 2004, an article appeared in The Australian.  I do not have the date; I usually do.  The article
is entitled �Move to Keep Serial Offenders in Jail Doomed to Fail�.  I will tell you why I think this could work, Madam
Deputy Speaker.  The Attorney General had not even shown this bill to the Law Society of Western Australia.  I spoke
to Mr Ian Weldon, the past president.  He had not seen it when the Attorney General stood in the Parliament last week.
I spoke to Belinda Lonsdale, the President of the Criminal Lawyers Association.  She did not even know what it was
about.  I think that is very poor.  It has been rushed through, not because it is urgent because it is not urgent.  There is
nothing urgent about this bill because Mr Narkle is locked up.  I was a member of the Criminal Lawyers Association.  I
think I was the first prosecutor to be a member; it is usually made up of criminal defence lawyers.  This article in The
Australian suggested that laws be enacted to keep Mr Narkle locked up.  It said -

The latest charges against Narkle prompted State Attorney-General Jim McGinty to vow in
parliament that he would push on with legislation to detain those with untreatable mental illnesses indefinitely
without trial.

President of the state Criminal Lawyers Association, Belinda Lonsdale, said the laws were troubled,
pointing to the NSW attempt in 1994 to bring in the Community Protection Act, allowing the detention of
offenders deemed �more likely than not to commit a serious act of violence�.

The NSW law was proposed in response to Gregory Wayne Kable - convicted over the manslaughter
of his wife Hilary Kable - but the legislation was found to be unconstitutional by the High Court.

�There are serious difficulties and no doubt that is why the Attorney-General is having such trouble
drafting legislation that wouldn�t be declared unconstitutional,� Ms Lonsdale said.

In my view, the High Court found that the Kable legislation was unconstitutional because it was about one man.  This is
a very crude way of saying it, but the court said that the Parliament was contriving to deal with this man and it was
interfering with judicial independence.  That is why it was struck down.  That does not have to be the case with this
legislation at all.  We do not have to mention Mr Narkle in this legislation.  Anybody would be horrified to see Mr
Narkle out again after Christmas.  We have the opportunity to deal with him and we have not dealt with him.
It is absolutely ridiculous that, in Western Australia, little old ladies who do not pose a threat to anyone, including
themselves, can be locked up and end up in hospitals with no judicial review yet we cannot lock up someone like Mr
Narkle.  I believe that we can, simply by inserting a couple of words in clause 8 which will allow the DPP to make an
application should a circumstance like Mr Narkle�s arise again.
In relation to any complaints by the Criminal Lawyers Association, we have only to look again at Fardon�s case at page
56, in which the court said -

The decision in Kable established the principle that, since the Constitution established an integrated Australian
court system, and contemplates the exercise of federal jurisdiction by state Supreme Courts, state legislation
which purports to confer upon such a court a function which substantially impairs its institutional integrity, and
which is therefore incompatible with its role as a repository of federal jurisdiction, is invalid.

In fact, the court was quite blunt.  The New South Wales legislation in question in that case provided for the preventive
detention of only one person, Mr Kable.  I am not suggesting that we are providing for Mr Narkle in this bill.  My
amendment will seek to ensure that Mr Narkle, if he is set free, and other people can be accommodated.  For instance, I
am thinking of Mr Excell.  If he could have done so, the Attorney General would have let him out, but he could not.
Under this legislation I suppose Mr Excell could come out under a supervision order.
The New South Wales legislation in question in that case was originally framed as a law of general application, but an
amendment can find its application to the appellant.  The object of the statute in its final form was said to be to protect
the community by providing for the preventive detention of Mr Kable.  Section 2E(j) said that the extraordinary
character of the legislation under the functions it required the Supreme Court to perform was highlighted by the
operation of the statute upon one named person only.  In that respect, the statute was virtually unique.  Senior counsel
for the appellant in the case argued that the legislation was not a carefully calculated legislative response to a general
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social problem.  It was legislation ad hominem.  That argument was accepted.  The majority of the members of the court
considered that the appearance of institutional impartiality of the Supreme Court was seriously damaged by a statute
that drew it into what was in substance a political exercise.

It was like when the racist attacks in Western Australia flared up again.  It is easy to see how people get bogged down
with what is going on.  With time, we can take a step back. We intend to move an amendment to clause 8, page 6,
line 6, and insert after �who is� the words �or has been�.  The clause will read -

The DPP may file with the Supreme Court an application for orders under section 14 and section 17(1) in
relation to a person (the �offender�) who is or has been under sentence of imprisonment wholly or in part for a
serious offence.

We will be deleting the word �sexual�.  Should the catastrophe happen that Mr Narkle or anyone like him is out there -
it can happen in any circumstance - this legislation will be able to cover them.  It is no good people standing up and
saying it is constitutionally invalid and designed to attack one man.  One man will not be named in it.  It will apply
generally and it will be up to the Supreme Court, upon application by the DPP or the Attorney General, to bring on the
application, for the process to be enacted and for the court to make a decision.
We do not think that sexual offences should be confined to offences that have penalty provisions of more than seven
years.  Why should a person who is mentally ill or just plain nasty and indecently deals with someone - I think that has a
maximum penalty of five years - be allowed to continually be imprisoned for indecently dealing with someone but
never come within this legislation when he has a real problem?  Why should women and children - and that is who they
usually are - be exposed to that?  There should not be that distinction for penalties.
We will also be seeking an amendment to clause 16 to ensure that the DPP or the Attorney General gives detailed
reasons when an application is discontinued.  The court has to give detailed reasons about certain circumstances, but the
DPP or the Attorney General do not have to do so when discontinuing a proceeding.  It is important for victims to know
why they are discontinuing the proceedings.  We want to make amendments to clauses 41 and 42 so that the court can
receive matters in evidence.  Clause 41(3) states -

In making its decision, the court may receive in evidence -

(a) any document relevant to the antecedents or criminal record of the offender . . .

(b) anything relevant contained in the official transcript of any . . . proceeding against the . . . person . . .
for a serious sexual offence, or contained in any medical, psychiatric, psychological or other report
tendered in a proceeding of that kind.

We want to include a victim impact statement.  My experience is that a victim impact statement will not normally be
read out and included in the official transcript, but I have not been in the courts for a while.  We would like to see that
included.
With this legislation we have the opportunity to ensure that a small but dangerous group of offenders will be captured
by this bill.  We want to extend it to the range of offences that we spoke of, the offences that Dr Rowan Davidson spoke
of in his report, and to make sure that it covers all sexual offences and anyone who commits those offences.  We want to
make sure that people like Mr Narkle, who are free in the community for whatever reason and pose a serious and
continuing danger to the community, can be caught by this legislation.
I did have a chance to speak to Mr Ian Weldon about this bill.  He had not been contacted at all, and I was surprised that
he and the Law Society had not been contacted.  He said that he had an interview with the ABC in which he was asked
why this relates to sexual offenders only and does not cover anyone who is a serious and continuing danger to the
community.  The questions are out there.  People who have read this bill have continually raised the matter with me.
The Attorney General raised it, after I had what I thought was a confidential discussion with Mr Ken Bates, but
apparently not.  Quite a few people have looked at clause 6 of the bill under which the Attorney General may perform
functions of the Director of Public Prosecutions.  Although it is true that it may be in the DPP guidelines and the
Director of Public Prosecutions Act, this bill clearly states that these matters would be criminal proceedings.  Because
clause 6 refers to the Attorney General making an application, it looks like a step down into the arena of the DPP.  I
suppose it is more in people�s faces, as it were, than it is in the DPP act or guidelines.  Quite a few people have raised
the matter with me, and that was the reason I raised it with Mr Ken Bates.  I did not know whether the Attorney General
would become more proactive in this issue.
Those are the thoughts of the Liberal Party.  The Liberal Party believes that this is an opportunity the government has
missed.  The Attorney General, speaking on 6PR radio, said that one of the reasons the government has taken so long to
introduce this bill is that it had to get all the checks and balances right and it proved difficult, when in fact the
government has simply copied the Queensland legislation.  That is letting the people of Western Australia down.  We
do not want to let the people of Western Australia down; we want to ensure that any dangerous repeat offender who
poses a threat and an unacceptable risk that he will repeat an offence in the community, is put away.  The checks and
balances are there.  We want to make sure that offenders are put away.  I would not want to be standing in this chamber
next year if someone like Mr Narkle is on the streets again and we had not raised this issue, tried to push it through and
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tried to protect women and children in this community.  We will move those amendments.  The Attorney General has
said that he hopes to get bipartisan support for this legislation.  When the Narkle issue was in the public eye in 2004, we
on this side said that we would give bipartisan support.  I am hoping that the Attorney General will give bipartisan
support to this.  He can; it would be constitutionally valid to give bipartisan support and make those changes to the bill.
I also believe it would be constitutionally valid to include in this bill previous offenders.

MR M.J. COWPER (Murray) [4.07 pm]:  I will not take up much time of the house, but I would like to point out
some particular issues that I think are valid and support my colleague the member for Nedlands in her speech.  I am a
bit disappointed with the Attorney General.  Last week he hoped that he would get bipartisan support for this bill.
Having had a quick look at the bill, I believe it is a positive bill.  He agreed to give us an extension of time, so instead of
going to the National Road Safety Conference at the weekend, save for a short time at the surf life-saving club on
Sunday morning, I and some former colleagues applied ourselves and nutted out what we thought was a pretty good
bill.  The intention of the bill is pretty good, but we discovered evidence of perhaps a fair lack of application in putting
this bill together.

As members may well know, the Queensland and the Western Australian legislation are very similar in a number of
respects, but some telltale signs shone through in this legislation that show that little had been done to alter or adapt that
Queensland legislation for our Western Australian version.  One need look no further than clause 11, �Fixing day for
preliminary hearing�.  Preliminary hearings were eliminated a number of years ago.  There is now no such thing as a
preliminary hearing in Western Australia, but clause 11 reads -

After an application is filed under section 8, the proper officer of the court must fix a day for the matter to
come before the court for a preliminary hearing.

Under this bill the Attorney General and the Director of Public Prosecutions have the ability to bring on such
applications, but why not have the Attorney General or the Director of Public Prosecutions vet the applications prior to
the use of proposed section 8, which would clearly circumvent the need for clause 11?  I suspect that this was part and
parcel of the Queensland legislation, and that little trouble has been taken to weed out those parts of the legislation that
have no relevance to Western Australian legislation.  That is only a subtle indicator, but I believe it is a barometer for
what we see before us today.

In a similar way to the member for Nedlands, I believe that this is a lost opportunity for the government to be at the
forefront in introducing meaningful legislation.  The people who were assisting me are not necessarily of conservative
persuasion and, in fact, some are very staunch Labor supporters, the Attorney General might be pleased to know.
Notwithstanding that, we were looking at the bill�s effectiveness and its value to the people of Western Australia.  As
we progressed through our examination of the bill it became increasingly apparent to the lay persons that it was a bit of
an exercise by the Attorney General, and maybe the government, to be seen to be doing something rather than trying to
do something meaningful.  As a result, a number of amendments have been recommended.  My personal view is that
perhaps the government should take this legislation away and revisit it.  I understand the desire on the part of the
Attorney General to proceed forthwith, which we will accommodate.  It would not hurt to take the legislation away and
revisit some of the points that are not consistent with what is happening in other Western Australian legislation.
Another example of this is clause 12, �Offender may file affidavits in response�.  Clause 12(2) states -

The offender must give a copy of the affidavits to the DPP at least 3 days before the day fixed for the
preliminary hearing.

Fourteen days are normally allowed for that to occur in Western Australia.  It is another disparity in this legislation.  My
former colleague the member for Yokine will probably recall from his days in the force that all the papers needed to be
properly submitted on time, otherwise the police officer would get the cuts from the bosses.

Several members interjected.

Mr M.J. COWPER:  Mr Acting Speaker, I am having trouble making my speech between the chorus on my left and
the member playing his bugle.

The disclosure legislation did away with that some time ago, and this is a clear indication of what goes on.

I find a number of other aspects of the bill difficult.  We tried to estimate how many sex offenders are locked up
annually in Western Australia.  The best figure we could come up with was between 150 and 200.  I am trying to
determine how one decides which of those individuals will be subject to an order, which means they are assessed on an
application for them to remain in jail.  How does one arrive at that decision?  Are all those 150 to 200 sex offenders
assessed during their time in jail on their suitability for release?  Do they all undergo treatment in prison?  I know that
the answer to this last question is no, because I know of at least two instances in which sex offenders have refused
treatment, have refused to accept parole and have served out their full sentences, and have been released back into the
community.  They are of the type that is of major concern.  Sex offenders are not like drug addicts.  Because of an
urgent need, a drug addict will commit an offence of burglary or stealing if an opportunity arises, whereas sex offenders
may be more discerning and may plan, sometimes years in advance, the perpetration of a crime.  An example of this
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may be someone who marries a woman with young children, and commits assaults on those children as they grow older.
It has been discovered later that such an offender married into the family specifically to take advantage of the situation.

When an offender decides to have an examination, the legislation provides for two psychiatrists.  It has been my
experience that psychiatrists do not always agree on the diagnosis of a patient.  This creates a dilemma for the Supreme
Court judge in deciding which of the doctors� opinions to accept.  I mentioned to my colleague the member for
Nedlands that providing for three psychiatrists� opinions may be a means of breaking the deadlock, as it were.
However, I suppose in this case, the learned Supreme Court judge could determine the facts based on the evidence
presented to him not only by the psychiatrists, but also in other reports.
Also, a provision in part 14 of the Sentencing Act 1995 provides for an indefinite sentence for an offender.  It gives the
courts an opportunity to detain a person indefinitely if that person is seen as a threat to the community.  Again, this
legislation is a case of reinventing the wheel.  Parts of other legislation can be used.  I would agree that this bill will be
all-encompassing and make a nice fit, but provisions in various acts can be brought into play.  This goes back to the
point that I have been making from the outset; that is, that this legislation could have been much tidier.
We know that the legislation in New South Wales was not successful.  The legislation before the chamber is almost
identical to the Queensland measure, which has been declared lawful by the High Court of Australia.  Obviously,
Western Australia is keen to adopt this legislation because of its similarities with Queensland�s.  However, we could
have taken it to another level; we could have gone up another couple of rungs and raised the bar a little further.  That
does not necessarily mean that we will be more strict or onerous on those affected by the legislation than is the case in
Queensland; it is a case of refining what Queensland has commenced and building on the basis of very good legislation.
Clause 7 is headed �Serious danger to the community�.  Clause 7(1) states -

Before the court dealing with an application under this Act may find that a person is a serious danger to the
community, the court has to be satisfied that there is an unacceptable risk that, if the person were not subject to
a continuing detention order or a supervision order, the person would commit a serious sexual offence.

I have problems with the words �unacceptable risk� and �would�.  I am exploring the possibilities of replacing �would�
with �could�, because no-one can tell the future.  It is only a fairly minor or pedantic alteration, but I think it is
important to mention that at this stage.  What is an unacceptable risk?  There is no provision for the phrase in the
definitions, and it would be a very subjective interpretation from one Supreme Court judgment to another.  I think those
concepts should be more closely examined and strengthened in some way.
One could also argue that when a strict condition is placed on a prisoner - this is a good aspect of this legislation - a
condition could also be placed on a person being released that, for instance, he is not to use the Internet.  We touched on
the Internet last week when the house debated the Criminal Code Amendment (Cyber Predators) Bill 2005.
Paedophiles and other sex offenders use the Internet to validate or normalise their behaviour before re-offending, to
overcome either internal or external inhibitors.  An example of an external inhibitor is that a person may be prevented
from committing an offence because of public opinion or the possibility of penalties imposed by a court.  An internal
inhibitor may be what the person�s own conscience is saying about the difference between right and wrong.  He may
have certain religious beliefs or thoughts that what he is doing is wrong.  He can get on the Internet and see some pretty
graphic sites.  Viewing those types of images breaks down his internal inhibitors and, therefore, over time he thinks it is
okay to perpetrate such offences.  When a sexual offender is released from jail, it is important to restrict his access to
the Internet, particularly pornographic sites.  That would be a good application of that part of the legislation.
The application of these conditions to sex offenders can apply for longer than the parole period.  An offender who was
sentenced to imprisonment for 15 years and who has served 10 years is likely to be placed on parole for another five
years.  Often the parole period expires at the completion of the sentence that was imposed by a court.  The conditions
that apply in this legislation may well go beyond that parole period.  Earlier I referred to a drug addict who had a
tendency to commit a crime based on the opportunity presenting itself and the need to obtain money to support his
addiction.  Sex offenders tend to plan and perpetrate their crimes over a longer time.  The measures to which I have
referred would assist in circumventing or restricting these types of people from re-offending.
The legislation should include a provision for mandatory reporting of child sexual offenders on the Australian National
Child Offender Register.  That is obviously at the forefront of people�s minds, particularly those who work in the child
rearing and education sectors.  That area can be strengthened under this legislation, which currently does not address it.
At the completion of discussing the provisions of this legislation, the opposition considered it to be sloppy legislation
introduced on the basis that the government wanted to be seen to be doing what was right rather than doing what was
right.  As my colleagues have said, the opposition will support the legislation.  However, there is ample opportunity to
strengthen the bill.  It will take a fair bit of work by the member for Nedlands and I am sure she will give it her best
shot.  If the Attorney General were dinkum about this legislation and wanted to proceed prudently, he could amend it to
strengthen its provisions.  Another alarming aspect is that when I eventually conversed with the member for Nedlands
on this bill, she told me that the Law Society and other agencies that have a particular interest in it had had very little
input.  That is another indication that this legislation was introduced as a matter of political expediency as opposed to
providing very good legislation.  It has been stated previously that this legislation is based on the Queensland model.
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The government could have done a lot more with it and taken it to another level.  I look forward to the passage of the
bill through the consideration in detail stage, during which time we will offer the Attorney General some assistance to
strengthen the bill.

MR R.F. JOHNSON (Hillarys) [4.24 pm]:  I compliment my colleague, the shadow Attorney General, for the way in
which she has dealt with this bill and for the opposition�s extremely good amendments to it that she has foreshadowed.
I will talk about the important people first - and I have just done that - before I refer to the Attorney General.  The
member for Nedlands has spoken in detail about this bill.  As the shadow Attorney General and the opposition
spokesperson on this legislation, she has clearly and concisely presented the opposition�s concerns regarding the
inadequacy of the bill.  We support the bill because it is better than having nothing whatsoever in place.  However, as
the member quite rightly said - and as my colleagues and I agree - while the bill is before the house, we should do a full
job on it.  We should not do half the job and find that people will slip through the net and that the bill will not apply to
dangerous criminals other than sex offenders.  I will support the member for Nedlands� amendment to the title of the
bill during the consideration in detail stage.

The member for Nedlands made the very valid point that we should deal with all dangerous offenders and not just sex
offenders.  Some people in society who have been released from prison are very dangerous and carry out terribly violent
assaults against other people.  The assaults may not be of a sexual nature, but they are so violent and aggravated that
they must be dealt with.  Very often we are told that the offenders have had a terrible upbringing and a very bad
childhood.  We are told that they were abused when they were children and that their mum and dad did not love them
very much and that that is why they behave the way they do.  I do not stand for any of that nonsense.  That is the type of
rhetoric we hear from the defence counsel and do-good social workers who tend to put the rights of the criminals ahead
of the rights of the victims.

I support this legislation 100 per cent.  I hope that the Attorney General will take on board the opposition�s amendments
in good faith and in a bipartisan way.  We should be, and perhaps are, looking at the same goal.  We are trying to put
away dangerous people - not only sexual offenders, but also violent offenders - who may have a deficiency in their
brain, or a psychiatric problem.  Even if their mothers did not love them or whatever, we must ensure the safety of the
public of Western Australia against those types of offenders.  We can do that by making some very simple amendments
to this bill.  I am staggered at the simplicity of the amendments that the shadow Attorney General has foreshadowed that
will make this bill so much more important and effective.  �Effective� is the word I emphasise.  We must have in place
effective legislation.  It is no good passing bills through this place that gather dust on a shelf in the Director of Public
Prosecutions� office or appear in the annals of Parliament but nothing comes of them.  This bill is much needed.

I have looked at the Queensland bill and the Attorney General�s bill, and there is no doubt that there is a great deal of
similarity between them.  I was made aware of the Queensland bill a few months ago when I was in Victoria and I met
with my counterparts - predominantly other state shadow Ministers for Justice - and we looked at the transfer of
paedophiles and other dangerous criminals from one state to the other.  They do not want them in their states, and we do
not want them in our state either.  It was the view of the shadow Ministers for Justice that the states should stop the
transfer between states of very dangerous paedophiles.  At the time, the Queensland legislation was discussed at some
length.  The meeting between the shadow Ministers for Justice concluded that there was a need for appropriate
sentences to be placed on really serious offenders, but that the courts let us down very often by imposing lenient
sentences.  When I say �us�, I mean the people of Western Australia.

The current operation of the parole system is an absolute farce.  I have said publicly that the Parole Board should be
sacked.  It is a total waste of space because of the decisions it has made.  I am still waiting for an answer from the
Attorney General regarding the Jason Wimbridge fiasco in which the Parole Board again gave him parole after he was
charged with very serious offences.  The Attorney General told me that he would get information from the
Commissioner of Police, who was a party to that decision, and provide me with information also on why the offender
was given bail, which was totally against the Bail Act.

Mr J.A. McGinty:  I am still trying to find that out.

Mr R.F. JOHNSON:  To date the Attorney General has not given me those answers.

Mr J.A. McGinty:  When I get them, you�ll be the first to know.

Mr R.F. JOHNSON:  The Attorney General was supposed to have got the answers that week or the week after.  We
were told publicly through the newspapers, I think, that the Commissioner of Police had sent the wrong form to the
Parole Board.  So it was sent back and he said he would send in the right form.  I thought he would have sent the right
form in the first place because the police were a party to the bail hearings - not the parole hearings.  The Parole Board
comes under the Attorney General�s jurisdiction.

Mr J.A. McGinty:  Sure.

Mr R.F. JOHNSON:  So the Attorney General can tell us quite clearly why the Parole Board was influenced and by
whom.  I think I know the answer and I am pretty sure that the Attorney General knows the answer, but I think it is time
the public knew the answer.



[ASSEMBLY - Tuesday, 15 November 2005] 7269

Mr J.A. McGinty:  To paint the whole picture, we need to get access to the transcript of what took place in the court
before Magistrate Lane.

Mr R.F. JOHNSON:  Yes.

Mr J.A. McGinty:  Two applications were made - she rejected both - to make the transcript available to the
Commissioner of Police.  That matter is currently on appeal to the Court of Appeal and is due to be heard in the next
week or two.  So, I hope we can get it -

Mr R.F. JOHNSON:  So we will get it after Parliament rises?

Mr J.A. McGinty:  I hope we can get it before Parliament rises.

Mr R.F. JOHNSON:  Forgive me for being a cynic, but all this bad news that we get always happens just after
Parliament rises.

Mr J.A. McGinty:  You are a cynic.

Mr R.F. JOHNSON:  Agency reports that are damning of the government or damning of actions within the
government are always tabled on a Friday when Parliament has risen and we are off for a couple of weeks in recess.
This will be a similar case.  We will be off for a lot longer in just over a week.  Forgive me for being such a cynic, but it
is 13 years in this place that has done it to me.  I used to be a really even-minded, happy-go-lucky person, but this place
has changed me, because I now see the worst rather than the best in people.  That is a terrible admission.

Ms K. Hodson-Thomas:  It is.

Mr R.F. JOHNSON:  It is a terrible admission, because I like to think the best of people until it is proved otherwise.
The Attorney General, as the first law officer of this land, can go to Magistrate Lane and say, �I am the first law officer
of this land; I want that transcript�.  The Attorney General should not tell me that he cannot get it, as I am absolutely
certain he can.

Mr J.A. McGinty:  I have done that and she said no.

Ms S.E. Walker:  You didn�t try very hard.

Mr R.F. JOHNSON:  Then the Attorney General should sack her.  If she does not carry out instructions of the
Attorney General, the first law officer of this land, he should sack her.  The trouble is that I think that probably her
hands were tied to some extent because of the case that was put before her for allowing Jason Wimbridge out on bail
again.  The Attorney General knows the story and I know the story, but until we see it in black and white -

Mr J.A. McGinty:  That is right.

Mr R.F. JOHNSON:  I do not want to go public on it, but the Attorney General knows the truth of it already; I know
the truth of it already.  However, the Attorney General, as the first law officer of this land, must come clean on this one
and tell this Parliament why Jason Wimbridge was given bail, when he absolutely should not have been, and why the
Parole Board released him.  The Parole Board comes under the Attorney General�s jurisdiction.  The Attorney General
can ask the chairman of the Parole Board to tell him the circumstances of granting parole and for the transcript of the
parole application for Jason Wimbridge when he had his parole cancelled, and why he was given parole again after
being charged with such serious offences.  The Attorney General can get that.  Why does the Attorney General not tell
us what the Parole Board said?  I think we will find that it was for the same reason that the magistrate granted him bail.

Mr J.A. McGinty:  It might well be, but I need to see the transcript in order to be convinced of that.

Mr R.F. JOHNSON:  What about the Parole Board?

Mr J.A. McGinty:  I suspect, like the member for Hillarys, that the two are interrelated.  Until we get the transcript of
the bail application, I do not believe we will get to the bottom of it.

Mr R.F. JOHNSON:  I do not think my friend the Attorney General suspects, I think he knows.  I am pretty sure I
know, but I will keep hounding the Attorney General.

Mr J.A. McGinty:  Fair enough.

Mr R.F. JOHNSON:  The only place I can do it is in here.

Mr J.A. McGinty:  You have five more days to do it.

Mr R.F. JOHNSON:  Yes.  Will I have an answer within those five more days?

Mr J.A. McGinty:  I don�t know.

Mr R.F. JOHNSON:  I think the Attorney General has a duty to answer the questions that have been asked about the
bail and parole applications.  However, this is the problem: the Attorney General has another dangerous criminal there.
There are so many dangerous criminals -
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Mr J.A. McGinty:  Can I just tell you that there is a special appointment before the Supreme Court tomorrow seeking
to get hold of the transcript.  It is in the nature of an appeal against the decision by Magistrate Barbara Lane, who
refused to give it to us.  Therefore, if the appeal is successful tomorrow -

Mr R.F. JOHNSON:  So the Attorney General will come into Parliament at some time tomorrow afternoon, or
tomorrow night if we are sitting late, and say, �Member for Hillarys, I have the answer to your question.  I seek leave to
give the member for Hillarys the answer to these questions, blah, blah, blah.�

Mr J.A. McGinty:  As you know, as soon as I am able, you will be the first to know.

Mr R.F. JOHNSON:  I do not think I will be the first to know; I will probably be the last to know.  However, I will
keep hounding the Attorney General.  If the appeal is being heard tomorrow, there is no reason that the Attorney
General cannot give me the answers before the end of the week - that is for sure - as he will have the answers.  The
public has a right to know whose fault it was for allowing this bloke out on bail after being charged with some really
serious offences, and, indeed, for the same reasons, why he was again allowed out on parole.

However, that is a classic case of somebody who is a dangerous criminal to whom this legislation could apply.  He is
not a sex offender, but he is someone who in the past has committed some really serious crimes.

Mr J.A. McGinty:  Yes.

Mr R.F. JOHNSON:  That is why I hope the Attorney General will accept the amendment to the title of the bill that
will be moved by the shadow Attorney General, so that more dangerous criminals can be encompassed by this
legislation.  If the Attorney General cannot agree to the amendment, I will be very interested in his reasons, as the
public would want to know why the Attorney General would not include those really dangerous criminals in this
legislation, and not apply it purely to sex offenders.  I think the Attorney General can go one further step here in a
bipartisan approach, which is a genuine one.  We are certainly not trying to politicise anything; we genuinely want to
see these people either behind bars longer or on extended supervision orders.

I will refer to extended supervision orders, which is what we are considering in this legislation.  A suggestion came out
of my meeting in Victoria about the restrictions that can be applied to dangerous criminals, particularly serious sex
offenders, once their terms of imprisonment have been saturated.  The suggestion, with which I agree, was that before
they get the green light to leave jail, an extended supervision order should be sought through the Supreme Court, I
imagine, or the High Court.  I am not a lawyer, like my colleague the shadow Attorney General.  I am not sure through
which court that would be done.  Would it be the Supreme Court or the High Court?

Mr J.A. McGinty:  The Supreme Court.

Mr R.F. JOHNSON:  The Supreme Court.  The suggestion was that an extended supervision order be sought and not
just for one year but with a review each year.  That is a gravy train for lawyers and everybody else involved in that
exercise.  Why would the Attorney General want to do that on an annual basis?  Why not have an extended supervision
order for, say, 10 years?  The suggestion that came from my colleagues in Victoria, supported by my colleagues in
every state, other than South Australia, was for a 15-year extended supervision order - an ESO is the abbreviated term -
and it would be very strict.  We foresaw the safety of the people in our respective states as being paramount, over and
above the rights claimed by an individual who has perpetrated these crimes.  In my view people who commit these
crimes against other human beings lose their basic human rights.  I will not stand for one second and listen to the
rubbish that some people say, such as we cannot treat them in this or that way because they have human rights.  They
stripped the human rights from their victims.  That is what they did.  The moment they did that, they lost their human
rights in my mind.  I may be one of a few members of this chamber with that view, but I do not care whether I am the
only one.  I have that view and I will always have that particular point of view, because I do not believe that those
people who have committed these crimes can claim any human rights in future.

In consideration in detail I will want to know a bit more about why there will be an annual review of such a case.  As I
said, it is just a gravy train for lawyers and it will clutter up the courts.  We are told that the courts are full up and that
certain cases have to be put off for months and even a year or two sometimes to be heard.  We will clutter up the courts
with more of this sort of stuff on an annual basis.  I cannot see the productivity or objectivity in that, other than to
appease some lawyers.  I do not want to be cynical again.  I would hate to be accused of being cynical!  I must say that
some people have said to me that this is a load of rhetoric; it is just a fluffed up parole system and that it is not a lot
better than the system we have at the moment.  It is slightly better but not a lot better.  It is a bit of an excuse for trying
to change what the parole system does at the moment.  As my colleague the member for Murray said, we know there
are prisoners who are serving reasonably long sentences for dreadful sexual crimes.  Keating is one of them.  As he
said, some of the offenders are not prepared to take part in sex offender management programs; they are not interested.
They are not particularly interested in parole either.  They are keener to finish their sentences, get out of jail and commit
more crimes.  They know that if they are released on parole they will be under strict supervision.  That is not so good
for them.  They will simply go back inside again very quickly if they break the parole conditions.  At least, they should
do.  At the end of the day, would it not make more sense to lay down in law minimum mandatory sentences for people
who commit these types of crimes?  I know that the Attorney General does not like minimum mandatory sentences; it is
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a philosophical difference that we have.  The Attorney General would say that if someone commits violence against a
senior, the maximum penalty will be 20 years� imprisonment.  He should tell me of any judge who will sentence
someone to 20 years� imprisonment for viciously attacking a senior citizen.

[Leave granted for the member�s time to be extended.]

Mr R.F. JOHNSON:  Having maximum sentences increased to 20 years is nothing.  It is just window-dressing.  It
sounds good when someone says it: �20 years, that is good.  It has gone up from 12 years.  They will give them 20 years
now.�  The Attorney General and I both know that that is not the case.  It will never happen.  It might happen once in a
blue moon - we do not get many of those in a year - when a judge hands down a maximum sentence for a crime.  We
should have minimum mandatory sentences, particularly for dangerous criminals and serious sex offenders - those who
do not just commit one crime or rape one woman, which is bad enough; do not get me wrong because it is a dreadful
crime for which I would give someone a minimum mandatory sentence of at least 10 years - especially those who have
raped more than one woman.  For vicious sex offenders there should be a minimum mandatory imprisonment of 15
years, never mind the maximum.  Then, perhaps, we would see fewer crimes committed on our streets because the
really bad guys would be behind bars, which is where they should be and where the public wants them to be.
I get frustrated sometimes when I read about some of the sentences handed down by the judicial experts.  I am in favour
of a certain proportion of judges being elected.  We would then get a proportion of judges who handed down sentences
that the people of Western Australia - or any country for that matter - want and believe is right.  Never mind the judges.
Sometimes judges think that they know so much more than the average person in the street.  By that I mean collectively
the average person in the street.  I have conducted surveys on law and order in my electorate.  The results have not been
astounding to me.  I am sure that the Attorney General would dismiss them.  I believe that they are the sorts of
responses that are shared by the vast majority of Western Australians, not just the majority of people in my electorate.
Before the last election I talked to a lot of seniors groups - dozens of them.  I probably met with thousands of seniors.  I
explained our policy on violent crime against seniors to them.  When I told them about the minimum mandatory
sentencing of three years, they loved it.  However, they thought that that was not enough.  They wanted five or 10 years.
That is the view of the public.  They want to see vicious criminals punished and incarcerated.  There is nothing wrong
with the word �punish�.  If a person commits a crime, he should be punished.  Members know my views on certain
areas of punishment.  They are different from the views of the majority of members of this house.  I do not mind that.
At the end of the day, I answer to my conscience.  The most important person I have to answer to is me.  If I can look at
myself in the mirror when I am shaving in the morning - I might think, �God, he is a handsome bloke� and realise it is
me, and, of course, I am still dreaming - I will be happy.  I am not ashamed of the face I see in the mirror each morning
because what I am saying is what the majority of people want and believe.
I will not speak for much longer on this bill.  I urge the Attorney General to give serious consideration to the
amendments because they have been well thought out.  They have been discussed and agreed between members on this
side of the house as being appropriate.  We are not criticising the Attorney General for doing only half a job; we are not
criticising him for that.  The Attorney General is a friend of mine, he knows that.  The opposition is trying to help him
by getting the best legislation.  The Attorney General will be championing this legislation.  When he visits other states
and goes overseas he can say that he helped the bill pass through the Western Australian Parliament in a bipartisan way
because he convinced members on the other side of the house.  He can say that we all talked about the issues and that
this is the best legislation in the world, never mind Australia.  If he says that to people, I will back him.  If he agrees to
the amendments, I will state that it is the best legislation I have ever seen, without a doubt.  That is an endorsement.
Better still, the shadow Attorney General could say that.
Ms S.E. Walker:  He will say that it is galactic!

Mr R.F. JOHNSON:  If necessary!
The ACTING SPEAKER (Dr S.C. Thomas):  Order, members!  We are wandering from the point.

Mr R.F. JOHNSON:  Yes, we are wandering into the universe!
The ACTING SPEAKER:  Come back to this house, member!
Mr R.F. JOHNSON:  I am always happy to come back to this house because this is the house where we make laws for
the benefit of Western Australians.  That is the reason dearest to my heart for being here.  When I first entered this place
I wanted to try to make a difference.  I can make a difference today by joining with my colleagues in convincing the
Attorney General to agree to the amendments, which will create superb legislation.  It will not be mediocre legislation
although we know that that is better than having nothing.  It will be superb legislation.  If it can pass through this house
along those lines, I am confident it will pass through the upper house and be in place before Christmas.  As such, we
can then genuinely do the best we can for the safety of the people of Western Australia, particularly our children.  We
all have a concern that our children not be abused sexually, violently or in any other way.  This bill would deal with the
sort of people who carry out those sorts of crimes.  As I said earlier, it would also cover vicious and violent people.  Our
society is much more violent than it was 50 years ago when I was a boy.  There was not the prevalence of violence then
that there is today.  People did not carry guns, knives or other sorts of weapons.  A person used his fists if he got into a
fight with somebody; he would not draw a knife, a gun or a machete.  We have people walking through Northbridge
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carrying machetes!  Is that the society we want to have?  No; it is not the society I want to see.  I do not want to see that
for my children, grandchildren or my children�s grandchildren.  I want to see a society in which we can live in harmony
and where people do not react so violently to situations.  That is what we are seeing today; we see it all the time.  Look
at terrorists.  They are the worst and most violent criminals around.  They are intent on killing dozens, hundreds and
thousands of people if they can.  They do not want to kill just one person - the more the merrier is their view.  They then
think that they will find a place in heaven.  I have news for them; they will not make it, and nor will the criminals who
commit these sorts of crimes.  They need to be behind bars in secure prisons.  They need to be locked up and, if they are
dangerous criminals who we know will commit offence after offence, we may need to throw away the key.  We cannot
let those people out of prison.  The government has a duty to protect the Western Australian people; those offenders
must stay in prison.  That is why I am in favour of indefinite terms of imprisonment for serious offenders.  At the
moment, people who commit serious sex offences are sentenced to 10 or 11 years, but are released after serving only
five years.  What sort of justice is that?
Mr J.A. McGinty:  Not any more.

Mr R.F. JOHNSON:  There have been such cases.
Mr J.A. McGinty:  As you know, we changed the sentencing legislation to ensure that a serious offender does not get
out of jail until two years before his sentence is up.  That was the truth in sentencing legislation.  It abolished remission.
If a person is sentenced to 20 years jail, he cannot get out on parole until he has served 18 years.
Ms S.E. Walker:  When the courts sentence, they take a third off.
Mr R.F. JOHNSON:  That is exactly the point I was going to make.
Mr J.A. McGinty:  That is exactly how it works now.
Mr R.F. JOHNSON:  That is how the legislation works in theory.  However, the Attorney General and I know that if
the sentence for a crime is 20 years, and the judge knows that the offender cannot get out until he has served 18 years,
he will not sentence the offender to 20 years� imprisonment.  Rather, the judge will sentence the offender to 12 or
15 years or a similarly ridiculous term.  That is the problem.  Quite frankly, such offenders should be in jail for 20
years.  If they behave, they are given 10 per cent remission.  If they do not behave and do not take part in any
management offender programs or rehabilitation courses, 10 per cent is added.  Let us get serious with criminals.  We
should not pander to them all the time, which is what we appear to be doing.  The Attorney General and I know that
Western Australia has some soft judges who hand down inappropriately low sentences.  Some of them also make
inappropriate comments.  For the life of me, I cannot fathom how they get their jobs, unless they are mates of the
Attorney General.  I would hope not.  I cannot believe this situation.  What is more important is that the public cannot
believe it.  The public is outraged when judges hand down stupidly lenient sentences to dangerous criminals,
particularly sex offenders.  The public will not wear it.  Before I became a member of Parliament 13 years ago, Howard
Sattler organised a massive law and order rally outside Parliament House, to which 10 000 people turned up.  I was
among them.  People were sick to death of the fact that the previous Labor government was letting criminals off and not
taking appropriate action against those who were guilty of violent behaviour in our society.  I am talking about the thugs
who break into homes and beat up old people.  I am talking about people who use knives and guns.  In a way, the
situation in Western Australia is no different from the situation in other countries.  In the United Kingdom, my country
of birth, drive-by shootings occur on a regular basis.  Some areas in London, which I used to walk through freely when I
was a boy, have been declared no-go areas.  These days, people take their lives into their hands when they travel
through some parts of London - even with their car doors locked.  I do not want that to happen in Western Australia.
The Attorney General has a chance to make sure that that does not happen in Western Australia.  We can go a little way
towards ensuring that we have a much safer environment in Western Australia for the Western Australian people, whom
we represent.  They are the people we should be listening to.  We must ensure that their safety is of paramount
importance.  We can do that today.  Let us do that together.  Let us move forward together and look after the safety of
Western Australians.
MR J.A. McGINTY (Fremantle - Attorney General) [4.55 pm]:  This is an important piece of legislation.  As has
been observed, it was modelled on legislation introduced in Queensland two years ago.  The effect of the Queensland
legislation in the past two years has been 15 applications to the Queensland Supreme Court, three of which have
resulted in a continuing detention order, five of which have resulted in supervision orders, four of which have been
unsuccessful and three of which are currently pending.  I make that point because it illustrates that, with respect to the
worst kind of offenders, legislation like this can have a beneficial effect in ensuring that they are not released into the
community where they would pose an unacceptable risk.  It is also important to bear in mind that this legislation is
aimed at the worst class of offender.  Usually when a person commits an offence, the courts impose a sentence and,
once he has done his time, the offender is considered to have paid his debt to society.  That is the general approach.
This legislation departs significantly from the general approach and deals with those people - they are small in number -
who should not be released because they pose a risk to the safety of the entire community.  This legislation gives the
Director of Public Prosecutions and the Attorney General the power to go to the Supreme Court to seek an order to
detain such offenders beyond their sentence.  If that is not acceptable to the court, significant controls or supervision
will be placed on that person when he would have otherwise been free to go about his business as he wished, having
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done his time and served his sentence.  To illustrate the point I want to make, I will refer to three of the cases that have
been before the courts in Queensland.  If members will bear with me, some of what I am about to refer to is unpleasant.
However, it will illustrate, firstly, the need for the legislation and, secondly, the need for it to focus on the most serious
of offenders.

The case of Fardon, which went to the High Court on appeal, questioned the constitutional validity of the Queensland
legislation which, in substantial terms, is the same as the bill before the house today.  I will provide the house with a
little background information about Mr Fardon.  His sexual offending - in terms of when he got a criminal record for it
at least - began when he was 18 years of age when he was charged with attempting carnally to know a girl under the age
of 10 years.  That was on 7 March 1967, in New South Wales.  He pleaded guilty.  In 1978, some 11 years later,
Fardon�s wife gave birth to his child.  Fardon invited friends over to his house to celebrate.  In the course of the
festivities, he forced a girl of 12 years of age who was present at the party to enter a room with him.  He threatened her
with a rifle unless she consented to sexual activity.  He allowed her to leave the room to go to the toilet, but later forced
her back into the room and brutally raped her.  It seems that the adults present were too terrified of Fardon to go to the
young girl�s assistance.  The sentencing judge said that -

The medical evidence shows that she was severely injured.

When the girl�s 15-year-old sister went to her aid, Fardon asked her for sex and, on her refusal, struck her on the head
on two occasions with the butt of the rifle, which caused bleeding.  Fardon was arrested that day and charged.  He was
released on bail and absconded.  He was then arrested in Darwin 18 months later.  He was extradited to Queensland on
8 October.  He pleaded guilty to indecently dealing with a girl under the age of 14, rape and unlawful wounding.  He
was sentenced to a head sentence of 13 years.  He was imprisoned in Townsville for the first seven years of his
sentence.  In May 1988, he was granted release to work and live in a hostel in Brisbane.  He hitchhiked to Townsville
and, basically, did not comply with his parole conditions.  He then committed the serious sexual offences of rape,
sodomy and assault occasioning bodily harm for which he was imprisoned.  He was then sentenced to 14 years�
imprisonment.

Mr R.F. Johnson:  Subject to parole?

Mr J.A. McGINTY:  I do not know.  It was 14 years.  Whether it was subject to parole and whether they had remission
like we used to have, I am not sure from the brief description I have here.  He told people that he was introduced to the
woman who ultimately became his victim because he had heroin for sale.  She offered him sex in return for drugs.
According to Fardon, they went back to his flat and both injected heroin.  They had sexual relations involving oral, anal
and vaginal sex, and when he saw headlights approaching the flat, he was fearful of a police raid because he had drugs
and drug paraphernalia in the flat.

Ms S.E. Walker:  Who�s this?

Mr J.A. McGINTY:  This is Fardon.  The woman ran away and he chased after her, realising the approaching people
were friends and not the police.  When he caught her, he hit her in the back, dragged her back to her flat, during which
time he kicked her in the head and knocked her against telephone poles.  He continued to beat her after dragging her
back to his flat.  He pleaded guilty to sodomy but maintained that the sexual conduct was consensual.  The jury rejected
that view and convicted him of rape.  I mention him because his case brought all of this to prominence and was the
cause of the Queensland legislation.  He committed a horrendous list of offences.  He has been the subject of an
indefinite detention order under this legislation, as I believe he should have been.

I will refer to the case of Francis that arose last year.  He had a generally bad criminal record, not of a sexual nature,
when he was young.  He was born in 1973.  His extensive criminal history included imprisonment for stealing and
assault occasioning bodily harm.  While he was serving that sentence in prison, he was brutally assaulted by a gang of
other prisoners.  He reported being sodomised in the attack.  After that, the whole nature of his offending changed.  In
1996 Francis committed the serious offences to which he was sentenced in 1999.  They were violent sexual assaults.
During one of those violent sexual assaults he inserted a knife handle into the victim�s vagina and a broom handle into
her anus.  He also bit her ferociously, punched her, dragged her by the hair and committed other degrading acts of
physical abuse.  The offences were committed over eight occasions.  In 1997 he was living in New South Wales with
another woman and she also suffered sexual violence at his hands.  In March 1998 the New South Wales sentencing
judge spoke of incidents over about two days involving brutal sexual misconduct accompanied by irrational allegations
concerning the sexual behaviour of his victim.  In January 1999 Francis was sentenced to imprisonment for multiple
sexual and other offences committed over about three months in 1996 against a 20-year-old woman with whom he was
living.  The longest of those sentences expired on 8 May 2004.  It was not seriously in contest that the respondent�s
immediate release from prison would involve an unacceptable risk that he would commit a serious sexual offence.
Importantly, in the end the respondent was content to accept that his continuing detention for a while was warranted for
a specific purpose; that is, to permit his participation in a custodial program that was designed to achieve his
rehabilitation within the year that will elapse before any order for his detention must be reviewed.
I mentioned those two cases - there is another one I also wish to mention - because this is the practical effect of this
legislation.  When we are dealing with people of that nature, this is the sort of offending that this legislation is aimed at.
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It is exactly these provisions that have enabled the Queensland community to be protected in a way that we hope the
Western Australian community will also be protected.

The final case I want to refer to is the case of Pearce.  At the time of his hearing - this was a case that only came about
this year in Queensland - Mr Pearce was an HIV positive 84-year-old man.  Mr Pearce believes that society�s view of
paedophilia is a social construct rather than something inherently wrong.  He was sentenced in May 1997 to a total of
nine years� imprisonment after pleading guilty to 38 sexual charges against children.  There is no need to run through
the offences in any great detail, suffice to say there were 34 paedophilia charges against Mr Pearce.  When talking about
Pearce, the sentencing judge said -

Your history of exploiting children over many years is an appalling one.  In sentencing you I am taking into
account the fact that you cooperated with the authorities, that you readily admitted your own crimes and that
you gave some assistance to the authorities relating to other persons who committed offences of this kind.
These matters should be taken into account in your favour.  I cannot ignore the fact that you are suffering from
a fatal illness and that you are 76 years of age.  In deciding the sentence, which I should impose, however, your
offences are so serious that the sentence I impose on you must reflect the concern that the community fears
about sexual exploitation of children.

The offender, as members can imagine, is a lifetime paedophile, and the order to detain him was necessary to protect the
community.  I simply make those points by way of graphic illustration of the practical impact of legislation like this to
say that it is the government�s intention that this be targeted at the most serious level of offending where there is a very
real threat to the community.  That is the way in which this legislation has been constructed.  I hope that it passes
through this Parliament before Parliament rises.  I am sure that it will pass through the Assembly today.  I hope that it
will pass through the Legislative Council as well and be on our statute books by Christmas this year.

Mr R.F. Johnson:  Are you going to agree to the amendments that we�ve suggested?

Mr J.A. McGINTY:  No, and I will tell the member for Hillarys why when we come to consideration in detail.  I have
only just been given a copy of them.  I will give one example.  There is no need for this legislation with respect to
murder or wilful murder because it is a mandatory minimum sentence of life imprisonment.  A person can be released
only on the recommendation of the Attorney General of the day, otherwise that person will stay in prison until the day
he dies.  That is what this legislation seeks to achieve.

Mr R.F. Johnson:  I accept what you�re saying, but surely if you as the Attorney General decided that that person had
committed wilful murder, he�d done his sentence in your view but there was still a risk that he might go out and commit
a murder again, you could then release him subject to an extended supervision order, which will be covered in this bill.
Mr J.A. McGINTY:  They can be released on parole, and this is the normal thing.

Mr R.F. Johnson:  Not now they can�t, can they?
Mr J.A. McGINTY:  The sentence for everyone who commits murder or wilful murder is life imprisonment.  Life
imprisonment means that the person stays in prison for the minimum term before he can be considered for parole.  It is
then up to the Attorney General of the day to say yes or no.

Mr R.F. Johnson:  And the minimum term is what?

Mr J.A. McGINTY:  There is a requirement for a mandatory minimum term in the legislation.  It can be up to 30 years.
After 30 years, in the case of wilful murder, it is then up to the Attorney General whether to consider that person for
parole.  Let us use the case of Paul Keating as an example.  It was recommended to me on at least two occasions that he
be released on parole.  It was my judgment that he should not be released because of the threat that he posed to the
community.  Effectively, we already have a process for people who have an indeterminate sentence, a life sentence or a
Governor�s pleasure sentence.  There is no need to replicate it.  This is for the people who do not get a life sentence or a
Governor�s pleasure sentence.
Mr R.F. Johnson:  But some murderers aren�t given a life sentence.
Mr J.A. McGINTY:  Yes, they are.  They all have to be.

Mr R.F. Johnson:  Every one of them?
Mr J.A. McGINTY:  Yes, every one of them.  There are a number of offences that attract mandatory minimum
sentences.  Home burglary is one, which is the three strikes law, which the member for Hillarys is familiar with.

Mr R.F. Johnson:  Which the judges have got around.
Mr J.A. McGINTY:  In some cases.  There are others as well.  Fisheries Act offences contain mandatory minimum
sentences.  The other major criminal one is with respect to murder and wilful murder.  If a person is found guilty of
either murder or wilful murder, the sentence is life imprisonment.  He cannot be released by the Parole Board.  He can
be released only by the Attorney General of the day making a recommendation to the Governor.  It makes no sense -
this is the reason I will not support that amendment - to include the major offences of murder and wilful murder in the
bill.  I can debate those in a bit more detail later.  The state already has a mechanism to keep those people, such as Paul



[ASSEMBLY - Tuesday, 15 November 2005] 7275

Keating, in prison until the day they die.  This situation is no different, except that we are proposing to go back to the
court.  There is at the moment a mechanism for the Attorney General of the day to say that the person represents an
unacceptable risk to the community and therefore he will never be released.

Mr R.F. Johnson:  I think I would prefer the Attorney General rather than a court to make that decision.

Mr J.A. McGINTY:  The member may well be right!

Mr R.F. Johnson:  I have not got a lot of faith in a court.  You would have to wear it if the decision went wrong,
whereas the courts do not seem to care much.

Mr J.A. McGINTY:  That is a matter of judgment, but I think the response I have made is valid in respect of those
offences.  With those comments, I urge the passage of this bill.  It is targeted at a small handful of the most serious
offenders who pose a most serious risk to our community, and the community should be protected.

Question put and passed.

Bill read a second time.

Consideration in Detail

Clause 1:  Short title -
Ms S.E. WALKER:  I move -

Page 2, line 3 - To delete �Sexual�.

It seems very clear to me that this legislation could have come into this Parliament a long time ago, but has been used as
a political exercise by the Attorney General to suggest to the public that the legislation is somehow addressing the
Narkle situation and is the long-awaited legislation to keep inside people such as Mr Narkle who are on the streets - to
pick them up, snaffle them and put them in prison - but it is not about that at all.  Unfortunately, Mr Narkle committed
another offence and is in prison.  Therefore, this bill will apply to him only if he is convicted and receives a sentence of
imprisonment, otherwise this state is back to square one.
The reason for deleting the word �Sexual� from the short title is that, as I outlined in the second reading debate, I
believe the bill gives us a golden opportunity, and if the Attorney General thought about it, he would agree.  The
Attorney General read out the gory details of sex offences in Queensland.  I could give the gory details of a hundred
cases of offenders who have attacked people with concrete pipes and done all sorts of things to them.  They have done it
time and again, and endangered and harmed people in the community and put lives at risk.  This bill is all about danger
to the community.  In my view the bill should be addressing dangerous offenders.  If the Attorney General had thought
this through and if he had looked closely at Dr Rowan Davidson�s report of 2004 on alternative detaining powers in
relation to persons diagnosed with dangerous and severe personality disorders, he would know that the report states that
the overwhelming majority of people with DSPD have committed serious offences, such as murder, manslaughter,
arson, serious sex offences or grievous bodily harm.

One could mount a case to say that a murder and wilful murder offender would get life imprisonment and may be
paroled.  The Attorney General may give them parole.  The point is this: when a person becomes eligible for parole,
after a statutory time limit for a term of life imprisonment, it will trigger the Director of Public Prosecutions� being able
to apply to the Supreme Court to keep the person in prison.  The DPP can also order psychiatric reports.  This Attorney
General works closely with the DPP, but the DPP should be an independent statutory body.  Mr Excell, a dangerous
offender, will come under this legislation; he is the very person that this legislation is about.  This Attorney General
released Mr Excell into the British community without any safeguards.
Although it requires the Attorney General to release a person convicted of murder or wilful murder, and that person can
have up to two years� parole, circumstances could arise in which the Attorney General or the DPP would seek that
person�s being given an indeterminate sentence.  Anything could arise.  Who would have thought that in Narkle�s case
that poor woman would be faced time and again with what she faced.  That is the nature of criminal offences and
offending, because anything can happen and any set of circumstances.
This is a golden opportunity for the Attorney General to not water the legislation down but to make it very strong, so
that people with a mental illness who want to set alight backpacker hostels time and again and who main and kill people
can be caught by this legislation.  I am seeking to have the word �Sexual� deleted from the short title so that the bill will
apply to a particular class of offences that are outlined in Dr Davidson�s report.
Ms K. HODSON-THOMAS:  I certainly appreciated the explanation the shadow Attorney General gave.  I was hoping
that the Attorney General might answer the comments of the member for Nedlands.  Perhaps the member for Nedlands
might also explain what she intends by the reference to dangerous persons.
Ms S.E. WALKER:  The reason this is such a golden opportunity is that the principle has been found to be
constitutionally valid by the High Court.  Encompassing other offences at the higher end of the scale, the legislation
would capture only a few people, but it would capture people who are a menace and who pose a danger to our society.
There is no doubt that people like Mr van Tongeren represent a real danger to our community.  They appear to be
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incapable of being rehabilitated.  They amass people around them and incite them to do certain things.  They are
everywhere.  They are not just sex offenders.  For instance, like Mr Veen, they may have a mental illness, be brain
damaged, lose control and harm people.  I will not stand and cite a case in which a person, say, put a corkscrew through
someone�s eye, did something else and then did something else and give members all the salacious, gory details.  These
things happen.  The Attorney General says - I have heard him say worse things on radio - that this bill took a long time
to draft and was difficult to draft, when he just copied it from the Queensland legislation.  I have given it some thought.
He has had 18 months to give this legislation some thought.  He knew that he would be introducing this legislation and
all he has done is to copy the Queensland legislation.  He has doctored the long title of it so that the media, and perhaps
the opposition, would not pick up that the legislation would not apply to Narkle if he is out in the community.  The
Attorney General has not thought how he can use this legislation and the High Court decision on Fardon to make it
apply to another small but serious group of offenders in the community.  I will have a go, and I will try to protect the
community by taking this bill up a few notches.  I am moving that we delete the words �sexual offenders�, because I
have another amendment by which I will be seeking to expand the scope of the offences covered by this bill to include
wilful murder, murder, manslaughter, all sexual offences, arson and grievous bodily harm.  The Attorney General spoke
about an offender who violently assaulted a girl with a rifle butt.  I can tell the Attorney General - Mr Bates, who is
sitting next to the Attorney General, can also tell him about cases - in which people commit grievous bodily harm that is
really horrific, and they do not do it just once; they do it time and again.  Those people have mental illnesses and should
be given continuing detention orders as well.  There is absolutely no reason this cannot be done.  It is constitutionally
valid.  We can protect the community, and we should be doing that today with the bill before the house.

Mr J.A. McGINTY:  The amendment moved by the member for Nedlands is not supported by the government, for a
couple of reasons.  Firstly, there is a very widespread concern in the community about the worst and most serious
sexual offenders, particularly paedophiles - those who prey on children.  There is also very serious concern about brutal
serial rapists.  This legislation was drafted to deal with the concern in the community about sexual offending.  I can
understand the points that have been made by the member for Nedlands, that she would like to legislate on a broader
class of offender.  In answer to that I say that the High Court has approved legislation of this nature dealing with this
defined class of offenders who are perceived as a real threat to the community.  There is a risk, in taking the legislation
further than the High Court has approved, that the legislation could fail if it is cast too broadly.  That is implicit in the
High Court decision in the case of Fardon.

The second reason I give - this is an argument that may also have some resonance in the court - is that the member for
Nedlands, with her amendments, intends to make people found guilty of the section 278 offence of wilful murder or the
section 279 offence of murder also subject to this regime.  That is completely unnecessary, for the reasons that I gave a
few minutes ago; that is, that we have a mandatory minimum sentence for anyone found guilty of murder or wilful
murder.  With no exceptions, it is life imprisonment.  That person cannot be released onto the streets other than by the
fiat of the Attorney General making a recommendation to the Governor to that effect.  People who fit into those two
most serious offences in the Criminal Code - taking the life of another human being - are already subject to a regime of
exactly this nature; that is, they will stay in prison until such time as there is a determination by the Attorney General of
the day and a recommendation made to the Governor that they be released.  There are some people - I need go no
further than Paul Keating - who, notwithstanding a recommendation that they be released, were rejected because of a
view that they pose a significant risk to the community.  Essentially the process under this legislation is that either the
Attorney General or the Director of Public Prosecutions needs to come to a view that a particular offender poses an
unacceptable risk to the community.  Then, an application is made to the court to keep that person in prison.  It makes
no sense whatsoever, if that is the very process by which the Attorney General of the day decides whether a particular
murderer should be released or not.  The prime consideration for the Attorney General is whether that person poses an
unacceptable risk to the community.  Now that the member for Churchlands is in the chamber I can give a particular
example.  The Churchlands Senior High School murderer has been recommended for release on parole on a number of
occasions.

Dr E. Constable:  Paul Brendon.

Mr J.A. McGINTY:  Yes.  I have rejected that application for parole on the basis of the threat that I perceive he still
poses to the community.  There is no point in then saying that I can go to the Supreme Court to get an order to keep him
in prison when he has no right to be released in the first place.  He is not perhaps the best example, but to take any other
murderer, if the Attorney General of the day has come to the conclusion that that person no longer represents a threat to
the community and therefore can be released, what sort of a fool would that Attorney General be to go to the Supreme
Court and argue that that person represents a threat to the community and should continue to be detained in prison?  It
makes no sense.  If murder and wilful murder are removed from the amendments proposed by the member for Nedlands
we are caught with offences that extend the scope of this legislation so far down as to include somebody like the league
footballer Wayne Carey.

Ms S.E. WALKER:  The Attorney General is speaking complete nonsense, because of his lack of training and lack of
any experience in criminal law.  A person can be in jail for murder, and the Attorney General can release him.  The
Attorney General has released many people who are dangerous to the community.  This person is released on parole,
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because the Attorney General has let him out, and after two years commits another murder.  He is prosecuted for that,
but there is a hung jury not once, not twice, but three times.

Mr J.A. McGinty:  Can you give me an example of this, other than your fantasy?

Ms S.E. WALKER:  I am giving the Attorney General a hypothetical case because in his wildest dreams he would
never have thought that Narkle�s case would have appeared.  That is what criminal law is like.  No sets of circumstances
are the same, and anything can happen.  I am telling the Attorney General about a case where he lets somebody out who
has committed murder - they usually do 12 to 15 years in this state and are released on parole for a maximum of two
years - and when that person is on parole he murders somebody else.  The Attorney General says that the High Court
has accepted this legislation and would not go far enough towards accepting the other offences.  I think he is wrong.

Mr J.A. McGinty:  I did not say that.

Ms S.E. WALKER:  He did say that.

Mr J.A. McGinty:  You should listen to what I say.

Ms S.E. WALKER:  I did listen; I am very good at listening.  I know that the Attorney General does not read a lot of
what comes before this house, but if he had read the High Court decision on Fardon -

Mr J.A. McGinty:  Now, now that�s unnecessary.

Ms S.E. WALKER:  It is not unnecessary; it is true.  If he had read the case he would have seen that the Chief Justice
deliberately raised the case of Robert Charles Vincent Veen, which I read out.  If the Attorney General had been
listening instead of chatting, because he thought it was all waffle, he might have learnt something.  He might have learnt
that the High Court, in Fardon�s case, referred to the case of Robert Veen, who murdered someone and got a life
sentence.  It was knocked out in the High Court, and then what did he do?  He again went out and murdered someone.
In my view, the High Court is saying there that this is the sort of person that the community should be protected from.
The Attorney General has a golden opportunity, but he has not thought this through.  If he had thought it through, he
would see that the government�s chief psychiatrist has told him that the overwhelming majority of people with
dangerous and severe personality disorders have committed serious offences such as murder, manslaughter, arson,
serious sex offences and grievous bodily harm.
When I was thinking about this legislation, I wondered which other group could be captured.  Many people have asked
me why it is confined to only sexual offences.  It is confined to that because it has been used as a tool to pretend to the
community that it covers the Narkle-type situation that existed when he was free in the community in 2004.  I thought
of those offences when I read this legislation.  From my own experience I know that people with a mental illness tend to
commit these types of crimes.  They are the types of offences that cause the worst harm possible to human beings.  I
refer to arson.  How many times have we heard of backpacker hostels being set alight, and how many people have those
fires killed?  Nightclubs have been set alight also.  The member for Bunbury and I are looking into a case involving a
person with a mental illness who allegedly set fire to a home.  That is what people with mental illnesses do.  If these
people are going to pose a danger to the community, if this legislation is constitutionally valid, and if the High Court
has looked into the Veen murder case, the Attorney General has a duty to take the risk and try to protect the community.

The Attorney General is faint-hearted.  He is the type of person who lets out offenders who are serving life
imprisonment and indeterminate terms.  The Attorney General referred to the member for Churchlands and a very tragic
case in her community.  Let us talk about Mr Marks, who stomped to death his girlfriend and who the Attorney General
allowed to go to the movies after serving only a year of his prison term.  That is the type of thing the Attorney General
does.  It is not just about the Attorney General and the decisions he will make, but also the sets of circumstances that
inevitably will arise.  This is a golden opportunity and an ideal time to encompass in the legislation the small group of
offenders referred to in my amendment who pose a serious threat to the community.

Mr M.J. COWPER:  When I first became a member of this place, I was given good advice to always be aware of a
worthy opponent.  When I listened to various members opposite speak in this place, I realised very early on that I could
learn a lot from the Attorney General.  Much of the work he does is very good.  However, this legislation is somewhat
disappointing.  I do not believe it is the best work that the Attorney General has presented on this issue.  I am quite
disappointed that this bill is not in keeping with what we expect from him.  I echo the remarks of the member for
Nedlands that this may be a lost opportunity.  I commit to the Attorney General that we will try to strengthen this
legislation, and the comments of the member for Nedlands will go a long way to assist that.  I give a commitment to the
Attorney General that the opposition will try to bolster the legislation and make it leading legislation in its field.  I hope
that the Attorney General seizes upon that opportunity.

Dr E. CONSTABLE:  I listened very carefully to the member for Nedlands and the Attorney General.  The member for
Nedlands has made quite a compelling case for this amendment.  I wrote down three things that the Attorney General
said in reply.  Firstly, he said there is widespread concern about serious sexual offences.  I totally agree with that.  We
need legislation of this type on the statute books to deal with brutal serial rapists and so on.  Secondly, he said that he
understood the points made about legislating for a broader class of offenders.  If the Attorney General is not prepared to
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accept the member for Nedlands� amendment now, will he consider supporting separate legislation that would cover the
broader class of offenders to which members have referred?

Mr J.A. McGinty:  I am happy to do that, but to not include murder and wilful murder, because it is already covered by
an adequate process to keep those people in prison for the full term of their sentence, which is until the day they die.

Dr E. CONSTABLE:  Who would be included in the broader class of offenders if separate legislation were drafted?

Mr J.A. McGinty:  If a case were to be made that a particular type of offence was of a similar nature to serious sexual
offending, such as occurs with paedophiles or serial rapists, I would be happy to look at it.  I made the point about
Wayne Carey, the Australian Football League footballer, being subject to this legislation because he had touched a
woman�s breasts in a nightclub.  That is caught by what has been proposed here.

Ms S.E. Walker:  You made that up.  You are being dishonest.

Dr E. CONSTABLE:  What was he charged with and convicted for?

Mr J.A. McGinty:  Indecent assault.

Dr E. CONSTABLE:  Indecent assault?  The Attorney General might be stretching the point.

Mr J.A. McGinty:  It is not.  It is indecent assault.  The member for Nedlands proposes to include all offences in her
definition of a serious offence.

Dr E. CONSTABLE:  I do not see that in the amendment.

Mr J.A. McGinty:  It is that part of the amendment relating to �Chapter XXXI (Sexual Offences)�.  Unless the member
retains also a requirement that there be a minimum seven-year term, which I don�t think the amendment does, she
would include within the purview of this legislation Wayne Carey.  I use that as an example only.  If that is the case, it
would be laughed out of the Supreme Court.  It would be foolish to include that provision, because it would debase the
whole purpose of the legislation being aimed at serious offenders.

Dr E. CONSTABLE:  I can accept that, and I hope the member for Nedlands will respond to the Attorney General�s
comments in a moment.

The third point I wrote down is that the Attorney General said legislation that included these other offences could fail in
the High Court if too wide a net were cast.

Mr J.A. McGinty:  That is my concern.  I did not say it would.

Dr E. CONSTABLE:  The Attorney General said it could.  I wrote down the word �could�, which is the word I heard
the Attorney General use.

Mr J.A. McGinty:  You have it right there.  There have been two cases of this type of legislation going to the High
Court.  One was Kable, whereby legislation was aimed at one individual in New South Wales, and the other was
Fardon, which was aimed at a general law in Queensland.  The New South Wales legislation was unconstitutional, but
the Fardon legislation in Queensland, on which this legislation is based, is okay.  My concern was that the court might
spell out limits and we would be moving into uncharted territory.  I am not saying that it will fail.

Dr E. CONSTABLE:  In the discussions of the past three or four minutes, everyone has agreed with the Attorney
General�s statement on the widespread concern about serious sexual offences.

Mr J.A. McGinty:  Yes.

Dr E. CONSTABLE:  There is no question about that.  There is disagreement about wilful murder and murder, but the
Attorney General is saying it is possible that at another time consideration could be given to introducing legislation that
covers other offences.

Mr J.A. McGinty:  If an example were brought forward that needed to be covered, I would happily consider it.

Dr E. CONSTABLE:  Does the Attorney General envisage dealing with each offence one at a time, rather than having
a broader class of offence?
Mr J.A. McGinty:  What is attempted here is so broad as to not be workable.  That is the problem.  There is no need to
cover murder and wilful murder.  It is inappropriate to include the lower end offences, such as the touching type of
sexual assault offences.

Dr E. CONSTABLE:  I will listen with great interest to the response of the member for Nedlands.
Ms S.E. WALKER:  This proves my point that the Attorney General has not read either the legislation or the Fardon
case.  For the Attorney General to suggest that the type of incident in which Wayne Carey was involved would be
covered under this bill is absolute bulldust.  I refer the Attorney General to clause 8.  An application cannot be filed in
relation to a person unless they are under a sentence of imprisonment, wholly or in part, for a serious sexual offence.  In
this case it would be for a serious offence.  Frankly, a man who continually touches little girls on the vagina or breasts
and who kisses them and cannot be stopped should come under this legislation.
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Mr J.A. McGinty:  He does.

Ms S.E. WALKER:  The sentence for indecent assault is five years.  Here we go again.  Section 323 of the Criminal
Code - indecent assault - is not captured by this legislation.  That is why I have included it.  We have an opportunity to
stop paedophiles from touching little girls.  If someone were loitering around different schools in the metropolitan area
and was convicted of indecent assault once and then again and again, under this law an application could not be made.

Mr J.A. McGinty:  Yes, it can.

Ms S.E. WALKER:  All right, where?

Mr J.A. McGinty:  You are wrong.

Ms S.E. WALKER:  The Attorney General said it was a penalty of seven years.

Mr M.J. Cowper:  Seven years or more.

Ms S.E. WALKER:  Seven years or more.  I would be happy if the Attorney General proved me wrong.  I would be
happy if he said that this provision would apply.  A serious sexual offence is defined as having the meaning given to
that term in the Evidence Act.

Mr M.J. Cowper:  If you go to the Evidence Act, which I have here -

Ms S.E. WALKER:  What does the Evidence Act say?  I thought it said seven years.  I thought that is what the
Attorney General�s second reading speech said.  The penalty for indecent assault is five years.

Mr M.J. Cowper:  Indecent assault and aggravated indecent assault can be dealt with summarily with a penalty of two
years.

Ms S.E. WALKER:  Two years, I know, but an indictable offence is five years.  I will give the Attorney General
another example of why the offence of murder should be included in this bill and why this bill has not gone far enough.
Mr Marks is an example.  He was a very heavy person who went out with a very slight woman.  He was a manager in
the member for Hillarys� electorate, I think, and he stomped that woman to death.  The injuries to her were horrific.

Dr E. Constable:  It is in the second reading speech, which reads -

Serious sexual offences are sexual offences in the Criminal Code for which the maximum penalty that may be
imposed is seven years . . .

Ms S.E. WALKER:  So I am right.

Mr J.A. McGinty:  No; hang on.

Ms S.E. WALKER:  All right, I will be happy if the legislation captures the offence of murder.

Mr J.A. McGinty:  An offence against a child of the nature described by the member for Nedlands carries a penalty of
seven years; so it is caught.

Dr E. Constable:  A maximum of seven years.

Mr J.A. McGinty:  It is covered by the definition that was given by the member for Nedlands.

Dr E. Constable:  It could be less than seven years.

Mr J.A. McGinty:  Yes, but so long as the legislation prescribes a penalty of seven years or more, offenders are caught
by this legislation, no matter how long the sentence is in a particular case.

Ms S.E. WALKER:  I accept that, but what about an adult?  I am sorry if I exhaust the Attorney General mentally,
but -

Mr J.A. McGinty:  How many more things do you want me to correct you on?
Ms S.E. WALKER:  No.  Who does �indecent assault� with a penalty of five years apply to?

Mr J.A. McGinty:  If it is aggravated, it would be -
Ms S.E. WALKER:  I am not talking about aggravated, Attorney General.

Mr J.A. McGinty:  An instance is the Wayne Carey situation.

Ms S.E. WALKER:  I am talking about a man who goes to Claremont, or any suburb, and keeps touching women on
the breasts or vagina or somewhere.  He could be continually convicted, have a mental illness and cause distress to
people, but the Attorney General thinks that it is okay that an application cannot be made under this legislation to have
him held for an indefinite period, which would be reviewed once a year, and during which time he would participate in
a program.  I think it should apply.  It would not capture everybody, but it certainly would capture a few people.

I want to mention Mr Marks, who was found not guilty of murder by reason of insanity.  However, before a person is
found not guilty by reason of insanity, that person must first be found guilty of killing a person.  Then psychiatrists give
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evidence and a jury makes a determination.  Mr Marks killed that woman.  He could be released by the Attorney
General.  He could go out and commit murder.  He had been in Graylands Hospital or the Franklin Centre for less than a
year, and he was allowed to go to the movies.  Can the Attorney General imagine the mother of that girl?  She was very
distressed.

Mr J.A. McGINTY:  I make it quite clear that the sexual offence of touching a child is caught by this legislation; let us
not be under any illusion about that.  If there is any doubt about that, section 319 of the Criminal Code, under the
chapter �Sexual offences�, describes circumstances of aggravation as including an assault on a child, and that carries
with it a seven-year penalty.

Mr R.F. Johnson:  A maximum penalty?

Mr J.A. McGINTY:  That is all that is required to trigger this legislation; that is the point we are making.

Mr R.F. Johnson:  A maximum penalty?  What if a judge gives the offender only six years?

Mr J.A. McGINTY:  It is still caught.  If the legislation provides a maximum penalty of seven years or more, that
person is caught by this legislation.  I make the point that the very area of this legislation that we are now debating is
broader than the Queensland legislation.  The Queensland legislation relates only to sexual offences that have an
element of violence or sexual offences against a child.  The offence must, therefore, be either violent or against a child.
I will give a hypothetical example that was in this morning�s newspaper - I do not intend to discuss the details of the
case, as it is currently proceeding before the court - in which there was no violence in an allegation of rape.  It is not
caught by the Queensland legislation.

Dr E. Constable:  Isn�t that contradictory?

Mr J.A. McGINTY:  No, because the concept there is consent, not violence.

Dr E. Constable:  Consent to rape?

Mr J.A. McGINTY:  No, the concept is different.  The concept is one of consent.  That would not be caught by the
Queensland legislation.  That is the nature of the problem that we have here; at least I do not think it would be caught by
the Queensland legislation, as it refers to those two controlling criteria.  We have gone broader than that to include in
the bill a range of other sexual offences that do not involve the notion of violence per se.

Dr E. Constable:  Tell me some of those.

Mr M.J. Cowper:  What about stalking?  That is not under the Criminal Code and is not captured by this legislation.

Mr J.A. McGINTY:  We are talking about sexual offences.  I do not think that would be included because that is not a
sexual offence.  I guess the simplest example is sexual penetration in itself - rape.

Dr E. Constable:  That is non-violent?

Mr J.A. McGINTY:  It depends upon the circumstances, does it not?

Ms S.E. Walker:  No, it doesn�t.

Dr E. Constable:  If you were a woman, it would be violent.

Mr J.A. McGINTY:  It involves the notion, as I have said -

Dr E. Constable:  If you were a woman, it would be violent.  What an extraordinary suggestion that rape is -

Mr J.A. McGINTY:  If someone had to prove in court a case beyond reasonable doubt and there was no evidence of
violence, that does not mean that there was consent.  It is a completely different notion.  In answer to the question from
the member for Churchlands, that is where the Queensland legislation is deficient.  That is why we have defined our
legislation to be a sexual offence that carries a potential penalty of imprisonment for seven years or more.  That is
where this legislation is wider than the Queensland legislation, which is the only other state that has legislation of this
nature.  A range of other sexual offences do not necessarily carry with them the notion of violence.

Dr E. Constable:  The notion of consent and rape to me are mutually exclusive.  Explain it to me.

Mr J.A. McGINTY:  I agree with the member for Churchlands.  Rape is committing a sexual assault without consent.
Consent is the key element to that.  Consent does not necessarily involve the notion of violence.  It is a completely
different concept altogether.  I believe our legislation is a lot tighter.

Dr E. Constable:  I thought you were referring to rape when there was consent.

Mr J.A. McGINTY:  No; no consent does not necessarily mean that there was violence.

Dr E. Constable:  Obviously a law made by men!

Mr J.A. McGINTY:  That might well be the case.

Dr E. Constable:  Tell us some more.
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Mr J.A. McGINTY:  I will give an example of what I mean by that.  The circumstances of aggravation - think rape - is
when an offender does bodily harm to a person.  It imports the notion of violence, which is different from the notion of
consent.

Ms S.E. WALKER:  While we are on the point, will the Attorney General take me through the circumstances of
aggravation that relate to a child in the offence of indecent assault?  He referred to section 319.  Would he just walk me
through it?

Mr J.A. McGinty:  The circumstances of aggravation in relation to sexual offences are contained in section 319 of the
code; and circumstances of aggravation attract a higher penalty of seven years, including the case of indecent assault
that we have been discussing.

Ms S.E. WALKER:  Aggravated indecent assault.

Mr J.A. McGinty:  We are talking about circumstances of aggravation.

Ms S.E. WALKER:  Yes.  The Attorney General said that the case of a child being indecently assaulted would be a
circumstance of aggravation under section 319.  I just wanted the Attorney General to walk me through it.

Mr J.A. McGINTY:  Yes, I am.  Section 319(1)(b) of the Criminal Code refers to a victim being the age of 13 years or
older but under the age of 16 years.  For someone aged between 13 and 16 years, it is a circumstance of aggravation,
and attracts the higher penalty.

Ms S.E. Walker:  What about under 13 years?

Mr J.A. McGINTY:  Section 320 deals with sexual offences against a child under the age of 13 years.  As the member
can see, the term of imprisonment is 10 years for sexual offences against a child under the age of 13 years.  I also refer
the member to section 321, which deals with sexual offences against a child aged between 13 and 16 years.

Ms S.E. WALKER:  The Attorney General is not saved concerning Mr Wayne Carey.  For the Attorney General to
offer that is to trivialise what this legislation is about and how men -

Mr J.A. McGinty:  It is your amendment.

Ms S.E. WALKER:  I know that it is my amendment.  The Attorney General offered Wayne Carey.  He offered the
fact that someone like him could be caught by the provision, which is absolute gobbledygook.  A person cannot come
under this legislation unless he is under a sentence of imprisonment, wholly or in part, for a serious sexual offence.  It
could be indecent dealing.

Mr J.A. McGinty:  You would include all the sexual offences in chapter XXXI.

Ms S.E. WALKER:  Would the Attorney General not think it was serious for a woman to be in a supermarket and a
man touch her on the breast or vagina?  Would he not think that she would think it was a serious offence?

Mr J.A. McGinty:  It is a question of how you define the issue, not a philosophical debate about what is serious and
what is not.

Ms S.E. WALKER:  I am saying that I think the legislation could go further.  I know that the Attorney General is a
man and that men have probably drafted the legislation.  The Attorney General proffered Wayne Carey.  Firstly, the
Attorney General misled the Parliament because this legislation would not apply to Wayne Carey in the first place.
Secondly, it is true that some men go around doing that.  If they cannot control themselves, they should be under a
supervision order at the very least.  The Attorney General is eliminating them from the equation.

I wanted to make the point about Mr Marks.  I do not know whether I did with that reference.  Mr Marks could be
released by the Attorney General.  He probably will be very soon, the way the Attorney General is going with him.  Mr
Marks can go to the movies and sports facilities.  It is the victim�s mother who has to be geographically isolated in Perth
so he can do the things that the Attorney General says he needs to do.

Mr J.A. McGinty:  You really would then run foul of the High Court.  He has not been found guilty.

Ms S.E. WALKER:  The Attorney General does not understand.  He was found not guilty by virtue of insanity.  We do
not get to that point under the Criminal Code unless a person is deemed to have killed a person.  That is the difference
and that is why the Attorney General must go back and look at the code.  My point is this: let us assume that the
Attorney General lets him out and he then murders someone and then, for some reason or other, the conviction does not
proceed.  He would be a person who would come under this legislation.  What Marks did was horrific - absolutely
horrific.  If the Attorney General wants to read out gory details, he should do so for Mr Marks, the man he allowed to go
to the movies.  The mother of the murdered woman is threatened with seeing the murderer because of the Attorney
General�s generosity towards him.  He was found not guilty, but to get to that point in the proceedings, he had to be
found guilty of the killing.

This is a golden opportunity and we can take it.  I am sorry that it offends the ego of the Attorney General; it usually is
offended when I suggest things.
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Mr J.A. McGinty:  Now, now!

Ms S.E. WALKER:  I hope that the Attorney General thinks about this tonight and that, by the time this legislation
gets to the Council, he will think that it is a good idea, which is something that he sometimes does.  It would be
constitutionally valid in the High Court.

Mr M.J. COWPER:  I have an issue concerning this matter.  To define a serious sexual offence, I must consult section
36A of the Evidence Act, which states a host of definitions.  It also refers to chapter XXXI of the Criminal Code, which
contains sections 319 to 331.  Section 323 deals with indecent assault, which is the section proffered by the Attorney
General.  It states, in part -

A person who unlawfully and indecently assaults another person is guilty of a crime and liable to
imprisonment for 5 years.

My understanding is that this legislation deals only with the term of imprisonment of seven years or greater.
Mr J.A. McGinty:  That is correct.
Mr M.J. COWPER:  This is an anomaly.  If such a matter is dealt with summarily, as would be the case of the
footballer proffered by the Attorney General, the penalty is imprisonment for two years and a fine.

Mr J.A. McGinty:  It would not matter; it is what the maximum penalty is and whether the courts deal with it
summarily or on indictment.  As such, it would be five years.
Mr M.J. COWPER:  I was led to believe that the provision is only for offences encapsulating a penalty of seven or
more years.  Is that correct?
Mr J.A. McGinty:  Yes, that is right.
Mr M.J. COWPER:  I understand that it becomes seven years in circumstances of aggravation.  What about the case
just proffered by the Attorney General in which a person is grabbed on the breast?  For instance, if I were to say to the
Attorney General that I was going to grab him on the breast but, instead of that, I punched him on the nose, it would still
be an indecent assault.
Mr J.A. McGinty:  It would be indecent of you, but if you just punched me on the nose that would not be an indecent
assault.  I am like the member for Hillarys; we regard our noses very highly!
Mr M.J. COWPER:  I understand that some assaults may be surrounded by circumstances of aggravation.  What if
Wayne Carey were in a bar and, upon seeing a young lady, decided to do the terrible thing of committing an indecent
assault?  Such an indecent assault is detailed under section 36A of the Evidence Act.  It is an anomaly to the
circumstances outlined by the Attorney General; it is a loophole in that situation.  It is another clear example of where
this bill has been drafted as a grab bag of legislation from Queensland.  It is a shining example of a hole in the
legislation.  Does the Attorney General have any comment?
Mr R.F. JOHNSON:  We seem to have a propensity for breasts at the moment.  I want to cover something other than
breasts, if I may.  This legislation does not encapsulate a class of person whom I believe it should.  My colleagues have
talked about murder and wilful murder and so on.  I draw the attention of the Attorney General to a type of person who
is equally as dangerous as a person who has committed an indecent assault by touching a person�s breasts etc.  When
the penalty that applies is seven or more years� imprisonment, as the Attorney General advises us, offenders will be
caught under the provisions of the bill.  What about a person who has a propensity for violence against other people for
no good reason?  I am talking about horrendous violence.  Such a person might not murder someone, but he might come
close to it.  That person goes around in his life and all he wants to do is smash other people.  I know of someone in
Casuarina Prison who is a bit like that.
Mr J.A. McGinty:  I am sure there is more than one.
Mr R.F. JOHNSON:  There is one in particular; I was there recently.
Mr J.A. McGinty:  They let you out, did they?
Mr R.F. JOHNSON:  Yes, but I do not know why!  I must have looked honest!
Quite seriously, there are such people.  They may have a mental problem.  There is something in their brains that
triggers violence.  They create violence against other individuals at the drop of a hat.  Those people should be captured
by this legislation.  Otherwise, they will do their time before smashing in someone else�s face and kicking and stomping
on him and performing other vicious acts of violence.  Surely the Attorney General can see the benefit of having
someone who commits those types of violent crimes being captured by this legislation.  Therefore, such a person may
get seven or more years� imprisonment.  Unless such a person has committed a sexual offence in addition to his violent
crimes, he will not be covered by this legislation.  Such a person should be covered.  If a person is in prison and is
subject to psychiatrist reports and does not take part in rehabilitation or anger management programs, he should be
captured by this legislation.  The Director of Public Prosecutions should be able to tell a court that a person has shown
no signs of remorse and has even shown signs of anger in the prison system and that there is a real concern that if the
person is released into society, he will commit more violent crimes.  He may not murder or sexually assault someone,



[ASSEMBLY - Tuesday, 15 November 2005] 7283

but he may beat the bejesus out of someone.  A person who is beaten up, smashed, kicked or subject to other dreadful
things, will not receive any solace from this legislation because there is nothing to safeguard victims.  Surely people
who commit those sorts of offences can be captured by this legislation.  It will cost the Attorney General nothing to add
it to the legislation.  I am sure that if a person committed serious crimes, he would be sentenced to seven or more years�
imprisonment.

Sitting suspended from 6.00 to 7.00 pm

Ms S.E. WALKER:  Before the dinner break, we were discussing why we should delete the word �Sexual� from the
title of the bill.  I argued that the bill should be extended to include all sexual offences.  The Attorney General stated
that indecent dealing with children is an aggravated indecent assault.  The member for Murray may have raised the fact
that under section 322(4) of the Criminal Code -

A person who indecently deals with a child who is under his or her care, supervision, or authority is guilty of a
crime and is liable to imprisonment for 5 years.

Under subsection (5) of the Criminal Code -

A person who procures, incites, or encourages a child who is under his or her care, supervision, or authority to
do an indecent act is guilty of a crime and is liable to imprisonment for 5 years.

Without wishing to be coarse, that could include a serious sexual offence and it could include a man asking a child to do
something indecent.  A person in a position of trust who indecently deals with a child over 16, but under 18, could be in
a position of doing that on a regular basis.  A person could continue to deal indecently with a child over 16 even though
the person has previously been convicted of that offence.  Such a person could have a penchant for that and be a
paedophile.  However, under the Attorney General�s bill that person would not be caught.  Also, under subsection (6) -

A person who indecently records a child who is under his or her care, supervision, or authority is guilty of a
crime and is liable to imprisonment for 5 years.

A person could indecently record a child and put that recording on the Internet.  He could do that with a series of
children and not be caught by the Attorney General�s bill.  I hope that before the bill reaches the upper house, the
Attorney General will rethink my amendment and that the bill will come back to the Legislative Assembly with the
changes I have suggested.
In relation to the opposition�s desire to extend the bill, I take on board the point made by the member for Hillarys about
violent offences.  While he was talking, I was thinking about the adviser sitting next to the Attorney General, Mr Bates.
An opposition member:  Is he a violent offender?
Ms S.E. WALKER:  No, but the person sitting next to him is.  I take that back - I was just being witty!
I remember doing a trial with Mr Bates called the red parrot brief, which involved a number of underworld figures.  The
member for Mindarie was one of the defence counsel.  The trial was about bouncers.  Prosecutors know that securing a
conviction against bouncers is notoriously difficult because of the lighting in venues and the number of people involved
etc.  Some people who work out or kick box like to perform acts of gratuitous violence.

Mr R.F. Johnson:  They take amphetamines.

Ms S.E. WALKER:  The member for Hillarys is quite right.  Indeed, speed makes people violent.  We also know that
cannabis and other drugs have an effect on people�s mental stability.  It is not only sexual offenders who should be
caught under this bill; rather, anyone who has the potential to pose a serious danger to the community should be caught
under this bill.  The High Court said so.  The High Court said that that is what this bill is all about.  I urge the Attorney
General to accept the opposition�s amendment.
Mr J.A. McGINTY:  I will make four points.  Firstly, the member for Nedlands was quite correct when she referred to
section 322 of the Criminal Code in relation to indecent dealings.  However, it is important to note that this is indecent
dealing with a child of or over 16 years of age.  Any offence of indecent dealing with a child under 16 years of age, as
we have already discussed, would be caught by the legislation.  Section 322 of the Criminal Code refers to indecently
dealing with a child of or over 16 years of age who is under supervision, care or authority.  A lineal relative or a de
facto child is the issue at stake.  In relation to sexual offences in Queensland, a child is defined as someone under the
age of 16.  In Queensland, that same offence would not be caught by their legislation because of the different definition.
In Western Australia, we define a child as being someone under the age of 18.  In that sense, our legislation is broader
than that which is contained in the Queensland legislation.
My second point is that the point raised by the member for Hillarys was generally about the question of violence.  The
member for Churchlands raised the issue of whether other offences could be included.  Cases of extreme violence could
be added if we decided to broaden this beyond sexual offences.

Mr R.F. Johnson:  I was talking about not the one-off violent attack against another human being, but repeated violent
attacks.  Something is obviously wrong with somebody if he repeatedly creates violence against another human being,
and this bill should encompass that offence.
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Mr J.A. McGINTY:  The policy of this bill is to have it relate to sexual offences, whether it be paedophilia or rape -
sexual offences of that nature - but be confined to those people at the most serious end of the scale.

Mr R.F. Johnson:  I am talking about most serious offences too; repeat violent offenders.

Mr J.A. McGINTY:  I agree in principle with the member for Hillarys that extremely violent people need to be behind
bars and not out in the community.  How we get to that end point is easy, because of the definition of a �serious sexual
offence� in the Evidence Act, one that is accepted for all purposes of the law.  That is what we have relied upon here.
The opposition�s amendments would delete the definition of �serious sexual offence� - which basically is the seven
years - from this bill and, instead, insert particular offences only, some of which are unnecessary; for example, murder
and wilful murder.  Other offences can come down to the lower end of the scale, because the seven years is no longer
there.  The opposition�s definition would include every sexual offence, regardless of the penalty, including touching.
Frankly, it is not necessary to include that.

Ms S.E. Walker:  It is for the Supreme Court to decide that.  The Director of Public Prosecutions would not bring a
whimsical action.

Mr J.A. McGINTY:  I agree with that.

Ms S.E. Walker:  The Supreme Court would not grant the order.  The Attorney General must admit that this is about
not only continued detention but also supervision in the community.

Mr J.A. McGINTY:  The only offence the opposition has pointed to about which there could be an argument about
whether it would be included - but it will not be included by this chamber adopting the �serious sexual offence�
definition of the Evidence Act - is indecent dealings involving somebody who is in another person�s care and who is
over the age of 16.
Ms S.E. Walker:  What is the definition of �serious sexual offence� in Queensland?

Mr J.A. McGINTY:  It is very simple; it is a sexual offence against children or involving violence.
Ms S.E. Walker:  Well, there we are; indecent dealing is a sexual offence against a child.

Mr J.A. McGINTY:  But a child is defined as someone at or under the age of 16.  This offence relates to someone over
the age of 16.  It is not picked up in Queensland.

Mr R.F. JOHNSON:  I appreciate the minister�s comments and would like to hear more.
Mr J.A. McGINTY:  I make this point: the definition in Queensland -

Ms S.E. Walker:  Which has been found to be constitutionally valid.

Mr J.A. McGINTY:  Yes, but it is more limited than the definition that we are proposing.  The range of offences that
will be captured in this legislation is broader than that in the Queensland legislation.
Ms S.E. Walker:  What about children under 16?  They are captured for indecent dealing in Queensland�s legislation.
Mr J.A. McGINTY:  And under 16, they are here, because it is a circumstance of aggravation.  Yes, they are and that
was the basis of the discussion we had earlier.  I am advised that they are covered here because of that very factor.
The definition of a �serious sexual offence�, which we apply universally throughout all our legislation, is to be found in
the Evidence Act.  It means -

an offence under a section or Chapter of The Criminal Code mentioned in Part B of Schedule 7 for which the
maximum penalty that may be imposed is 7 years, or more than 7 years;

It then goes on to list in part B all of the chapter XXXI sexual offences provided they attract a seven-year penalty; in
other words, those that this Parliament has said are the most serious sexual offences.  It also includes, as the member for
Hillarys will be very interested to know, section 181 of the Criminal Code.
Mr R.F. Johnson:  You are sinking to a very low depth.  I have been trying to help you out.
Mr J.A. McGINTY:  I am delighted the member for Hillarys knows section 181 of the Criminal Code.
Mr R.F. Johnson:  I have been reminded of it many times.
Ms S.E. Walker:  The Attorney General is referring to the sexual offences penalties under seven years as being less
serious, but it has to be put in the context of this bill, which refers to a person who commits them regularly and is a
danger to the community.  The Attorney General has to accept that a limit of a seven-year penalty cannot be placed on
it.  It is about being a danger to the community.
Mr J.A. McGINTY:  Fifteen applications have been made in two years in Queensland and the sort of people whom we
want to target are high profile people - the Paul Keatings and Gary Narkles of this world - and, no doubt, some people
whose offending is not as grave as theirs but who, nonetheless, represent a very real and substantial danger to the
community.  The objective of this legislation is to target the worst offenders and to breach the normal convention that
once they have done their time they have paid their debt to society.  These are the people whom we want to keep
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apprehended; not anyone who poses any risk to the community, but people who pose a real and substantial risk, such as
the examples I gave from Queensland.

My final point is that it has been suggested by members of the opposition that this legislation should include within its
scope people who are not under a sentence from a court but are in the community and represent a danger to the
community.  That would fail in the High Court for this reason, and I will read from item 108 of the judgment of Justice
Gummow in Fardon.  It reads -

Mention also should be made of several matters of significance which, taken together with others, support the
case in opposition to the appellant�s attack on the validity of s 13 of the Act.  First, the factum upon which the
attraction of the Act turns is the status of the appellant to an application by the Attorney-General as a
�prisoner� (s 5(6)) who is presently detained in custody upon conviction for an offence of the character of
those offences of which there is said to be an unacceptable risk of commission if the appellant be released from
custody.  To this degree there remains a connection between the operation of the Act and anterior conviction
by the usual judicial processes.  A legislative choice of a factum of some other character may well have
imperilled the validity of s 13.

I will put that in simple language.

Ms S.E. Walker:  What is the relevant page number?
Mr J.A. McGINTY:  It is paragraph 108 on page 80 of the Australian Law Reports.  In simple language it says that the
reason for seeking to keep him in detention is that he poses a risk of the nature of the offence for which he is currently a
prisoner; that will be okay.  To take it any broader may mean that we will find that it is found to be unconstitutional.
That is the reason we have limited it to sexual offences of a serious nature, à la Queensland, although we have a
somewhat different definition.
Mr R.F. JOHNSON:  I can accept some of what the Attorney General is saying.  He has put forward an argument
about murder and wilful murder.  I do not know whether my colleague will accept it; it is up to my colleague to decide.
Putting that to one side, I come back to the really serious repeat violent offenders.  If the government does not want to
change the name of this bill to the dangerous offenders bill, I suggest it might consider calling it the dangerous violent
and sexual offenders bill.  I cannot see a great deal of difference - I hope I am forgiven for this, but I am just trying to
make the point.  It depends on who is on the receiving end of a rape or violent attack.  At the end of the day there is
probably not a great deal of difference between somebody being raped - whether it be a man or woman - or someone
being kicked in the head and beaten about until he is nearly dead.  They are both very serious offences.
Mr J.A. McGinty:  I wouldn�t think to draw any parallels there.
Mr R.F. JOHNSON:  I am not trying to draw parallels.  Both are very, very serious offences.  The person who has
been raped has a very strong view on the subject.  The person who has been kicked about the head and the stomach,
beaten about with sticks and all the rest of it until he is almost dead, perhaps losing an eye in the attack - all sorts of
horrendous things - would probably have a different view.  The sorts of people who commit those offences will get
prison sentences.  If they are repeat offenders and they spend their life viciously attacking people, we would all assume
there is something wrong with them.  They must be considered the same risk to the community as the repeat sex
offenders.  Some sex offenders are not necessarily people who rape every time.  As the Attorney General said, their
offences could involve touching people inappropriately and all sorts of stuff.  He mentioned cases that have gone before
the courts already.  I think it is important for the public of Western Australia to be safeguarded from not only the repeat
sexual offenders but also the repeat violent offenders.  Would the Attorney General accept an amendment to change the
title to the dangerous violent and sexual offenders bill?  Both would be encompassed then and nothing would be lost.
Mr J.A. McGinty:  I think I have said that, in principle, those pathologically violent people who represent a real risk to
the community are being extremely violent.

Mr R.F. JOHNSON:  They are not covered in this bill and they are not covered anywhere else.
Mr J.A. McGinty:  I am sympathetic to that point of view.  How you translate that into legislation without picking up
the relatively minor offenders is a difficult issue.

Mr R.F. JOHNSON:  That is easy.  There is the seven-year barrier in relation to sexual offenders.  There can be a
similar thing for violent offenders; anybody who is sentenced to seven years or more for serious violent offences can
simply be incorporated into this bill.  It is dead easy.
Mr J.A. McGinty:  Unfortunately, it is not.

Dr E. Constable:  Dead easy.
Mr R.F. JOHNSON:  Of course it is easy.  We are the legislators in this place and the Attorney General, the first law
officer of the land, has the numbers on his side of the house to do whatever he wants to do.  If he wants to legislate that
black is white, he can do it.  It may be wrong but he can do it.  He should not tell me it is not easy to do, because it is.
He can incorporate it in this bill quite easily by changing the name and having one section that refers to serious violent
offenders who are serving sentences of seven years or more.  They still have to go before the Supreme Court, so they
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have their day in court, but at least there would be psychiatric reports and reports as to whether they would be prepared
to take part in rehabilitation programs, anger management programs and so on.

At the end of the day there are safeguards there if that is what the Attorney General is worried about.  I am not worried
about the prisoners, quite frankly; I am worried about members of the public.  They are the ones who concern me.  I do
not want to see members of the public facing the risk of being attacked by some crazy violent person who seems to get
some sort of sadistic pleasure out of beating people up to within an inch of their lives.  They are just as important as the
people who have been inappropriately touched and are covered in this bill.  In fact, it is more appropriate that they be
covered.  Perhaps we cannot equalise rape and a repeat serious vicious attack, but we can if it is a less vicious attack in
the sexual area.
Dr E. CONSTABLE:  This has been a very productive debate on the first clause of this bill.  There are a couple of
issues that I would like to raise with the Attorney General for him to respond to.  I would like him to clarify the group
of people covered by the law who are over the age of 16 but in care.  I do not understand what that is about.  I admit my
ignorance.  Could it refer to sexual offences against people over the age of 16 who are intellectually handicapped and in
care?
Mr J.A. McGinty:  No, it doesn�t.
Dr E. CONSTABLE:  To whom does it refer and why is it only a five-year term?  I would like to understand the
difference between the sexual offences that carry a maximum of seven years and this particular class of offences.
Mr J.A. McGinty:  I will give a simple example.  It could be a de facto husband or a grandfather touching a child at or
over the age of 16.
Dr E. CONSTABLE:  Why is that less important or less offensive to the community than other people being offended
against in that way?
Mr J.A. McGinty:  The law has a scale.  If it is under 13, it is punished more severely.  Between 13 and 16, it is still
serious and punished but not as severely as the under 13 offence, and over 16 it is punished less severely again.
Dr E. CONSTABLE:  Why?
Mr J.A. McGinty:  That has been in the Criminal Code for a long period.
Dr E. CONSTABLE:  I ask the Attorney General to undertake to look into that and see whether it is still appropriate.
If that has been the case for a long time, let us see whether it is still appropriate today.  Perhaps the Attorney General
can report back to the house in six months� time.  I think it is an important discussion that we should be having.

Earlier I also asked whether other offences would be covered by this type of legislation.  I have picked up that there is
some general agreement that certain violent crimes may well deserve to be considered under this type of legislation.
Mr J.A. McGinty:  Of a non-sexual nature?
Dr E. CONSTABLE:  Yes, of a non-sexual nature.  Given the very productive debate that we have had on this clause, I
ask the Attorney General to undertake to look into that and again report back to the house in reasonable time on what he
has found.  He may decide to bring legislation into the Parliament for other crimes of a non-sexual nature.  I think we
have teased that out of this debate.  It would be worthwhile pursuing that, not just leaving it where we are today.

There was a cross-chamber discussion between the Attorney General and the member for Hillarys about a psychiatric
nurse at Armadale hospital who was very badly bashed.

Mr J.A. McGinty:  Swan.
Dr E. CONSTABLE:  That was a horrific crime committed against that woman.  I think that is where the member for
Hillarys was going.  The sort of person who committed that offence should not be out on the streets if there is a risk of
him doing that again, if he is disturbed.  That particular psychiatric patient may well have been in a situation where he
was not going to be let out of a psychiatric institution.  That is the sort of crime we are talking about.  Some of us have
seen members of our family in intensive care units with head injuries.  I am one and I think the member for Hillarys is
another.  If someone has committed a crime that has caused that to happen, we should be considering including it under
the umbrella of this legislation.
Ms S.E. WALKER:  I would not like to stop arguing for all the categories that I have put forward - wilful murder,
murder, manslaughter, all sexual offences, arson and grievous bodily harm.  That is because the test for any of those
offences is exactly the same as the test for a sexual offence.  If we were to delete all the references to the word �sexual�
in this bill, this is what would happen.  It would be exactly the same for all the offences.  The tests and the checks and
balances would be exactly the same and we would not find the DPP bringing a flimsy application.  This legislation
covers the field.  Clause 8 says -

The DPP may file with the Supreme Court an application for orders under section 14 . . . in relation to a
person . . . who is under sentence of imprisonment wholly or in part for a serious sexual offence.

It is very simple to do.  The whole procedure falls into place: affidavits are filed with the application, the court
examines them, there is a preliminary hearing, psychiatric reports are called for and the Supreme Court makes a
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decision.  There was a lot to consider in relation to criminal damage in light of the series of offences that were
committed after Jack van Tongeren was released again.  Those offences included bombings and terrorising people who
were in fear of their lives, their family�s lives, their friends� lives and their children�s lives.  The Attorney General
cannot tell me that those offences should not come under this bill.  The Attorney General�s comment about Wayne
Carey was flippant.  However, the correct outcome cannot be achieved unless the criteria are the same as those that
apply for a sexual offence.  I do not believe the Attorney General would make a flimsy application because he is a
political animal.  Nor would the DPP make a flimsy application.  I will refer mainly to the DPP rather than the Attorney
General because the DPP will be responsible for prosecutions.  The DPP would then be able to react to any
circumstance in which there might be a significant threat to the community.  Clause 7 requires that considerable criteria
be met before a person can be considered a serious danger to the community.  As I read out earlier, the person must
have a propensity to commit a serious offence; he must have a pattern of offending; and he must have not participated in
any rehabilitation program.  The court must have regard to the person�s antecedents and criminal records and his
psychiatric records.  The criteria would be the same under the amended title but the bill then would not be confined to
sexual offences.  The legislation provides all those strong checks and balances.  They would be exactly the same.  The
process could not be any simpler.  Changing the title would not weaken anything.  I do not think people who do not
pose a serious threat to the community would be caught by the bill.  I think it will arm the DPP with the necessary
ammunition to bring an application for a supervision order or a continuing detention order in appropriate circumstances.
I hope the Attorney General will consider that.
Amendment put and a division taken with the following result -

Ayes (19)

Mr C.J. Barnett Mr R.F. Johnson Mr G. Snook Ms S.E. Walker
Mr T.R. Buswell Mr J.E. McGrath Mr T.R. Sprigg Mr G.A. Woodhams
Mr G.M. Castrilli Mr P.D. Omodei Dr S.C. Thomas Dr J.M. Woollard
Dr E. Constable Mr D.T. Redman Mr M.W. Trenorden Dr G.G. Jacobs (Teller)
Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.K. Waldron

Noes (24)

Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich
Mr J.B. D�Orazio Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr T.G. Stephens
Mrs D.J. Guise Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson
Mr S.R. Hill Mr J.A. McGinty Mr M.P. Murray Mr M.P. Whitely
Mrs J. Hughes Mr M. McGowan Mr A.P. O�Gorman Mr D.A. Templeman (Teller)

                                                                                                                                                                                                                 

Pairs

Mr M.J. Birney Dr G.I. Gallop
Mr D.F. Barron-Sullivan Mr P.W. Andrews
Mr J.H.D. Day Ms A.J.G. MacTiernan
Dr K.D. Hames Mrs M.H. Roberts
Mr M.J. Cowper Mr J.R. Quigley
Mr B.J. Grylls Mr A.J. Carpenter

Amendment thus negatived.
Mr R.F. JOHNSON:  I will not take up much more time on this clause.  The opposition had hoped the amendment
would be agreed to.  If the minister will not agree to the whole of the amendment, will he at least compromise and
accept a genuine offer from outside the house and change the name of the bill to include the words �and dangerous
violent offenders�, which would encompass the area we have considered; namely, those violent people who repeatedly
commit violent crimes in society, who may well have a mental health problem and cannot be cured.  Those people need
to be dealt with in the same way as the dangerous sex offenders or sex offenders who commit multiple crimes.  It is a
very simple amendment.  It would be easy to include that group of people.  Unlike my colleague the shadow Attorney
General, I am not a lawyer.  I do not necessarily share her concerns about wilful murder and murder.  The Attorney
General has explained the issue to me and I like to think he is telling me the truth, because he is a man of honour.  I
accept that because at the end of the day I must, but the Attorney General will not accept the opposition�s amendment.
Ms S.E. Walker:  You have gone too far.
Mr R.F. JOHNSON:  It is nearly Christmas time.  I am one of those sorts of guys.
I say seriously that it would be very simple for the Attorney General to change the name of the bill to include
dangerous, violent criminals and to include one clause to cover people who repeatedly commit dreadful violent crimes.
I am not referring to one-off situations in which a person loses his temper and attacks his friend.  The legislation could
apply to criminals serving a sentence of more than seven years and to a really violent criminal, who might have set out
to murder somebody but who kicked 90 per cent of the life out of him and left him brain damaged, as the member for
Churchlands suggested, or kicked his eye out or who did something equally dreadful to another human being.  Those
sorts of people must be classed in the same category as the people the Attorney General wants to cover in this bill.  This
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is a genuine request of the Attorney General to include those people in this bill.  If he does not, he is missing a golden
opportunity to protect more people in Western Australia.  He will protect people from the sexual predators - the repeat
sex offenders.  However, at the same time he is putting people at risk by not including the violent offenders in this bill.
It would be so easy to do it.  Why wait and come back next year some time?  It is just as important to cover those
offenders as it is to cover the sexual offenders.  As the Attorney General said, he has covered the other offences such as
wilful murder, murder and so forth.  However, I urge the Attorney General to amend the bill to include those really
violent people.  It could be done very simply by adding two words to the title, �violent and�, so that it would be �violent
and sexual offenders�.  All the Attorney General has to do is add �violent and� to the name of the bill, and incorporate
that in the main body of the bill.  Then he will have covered as much as we could possibly hope for.  I hope the
Attorney General will compromise and do something that would be in the best interests of everybody in Western
Australia.

Mr J.A. McGINTY:  For sexual offences, we have the advantage of having a well-accepted definition in the Evidence
Act of a serious sexual offence, and we have already discussed the content of that.  The precise nature of what the
member for Hillarys is advocating is unclear.  We both understand and agree that a case of extreme repeat violence,
when there is a real risk to the community that that extreme violence might well continue, is the sort of offence that
would sit comfortably alongside the serious sexual offender provision.  However, we do not have a definition of what it
is.  I do not want to put it in the title unless we can define it with appropriate and agreed precision.  We can do that with
sexual offences by relying on what is there.  The problem is: can a common assault be included?

Mr R.F. Johnson:  No, it is somebody who would be sentenced to seven -

Mr J.A. McGINTY:  Okay.  What about an assault occasioning bodily harm?  Again, it would not be picked up by the
seven-year qualification.

Mr R.F. Johnson:  It would be a violent sexual offence, and it might be a second offence.  A person must be sentenced
to seven years� imprisonment or more.  In this state, people must really do somebody some damage to be sentenced to
seven years� imprisonment or more, because the magistrates and judges would very rarely sentence anybody to -

Mr J.A. McGINTY:  We are talking about the maximum that appears in the Criminal Code for that offence.  I am not
agreeable to inserting such a definition in legislation of this nature, which is intended to be limited in its scope to
picking up the worst of the worst.  I do not want to broaden it out.  I appreciate that the member must put this argument
because the press release has already gone out saying that the bill is not broad enough.

Mr R.F. Johnson:  I can tell you that I have issued no press releases whatsoever.

Mr J.A. McGINTY:  Yes, but the Liberal Party has, today.

Mr R.F. Johnson:  I haven�t.  I�m not aware of that press release.  I�m speaking to the Attorney General honestly and
earnestly as a member of Parliament representing people in my electorate.  This is God�s honest truth.

Mr J.A. McGINTY:  We cannot define with sufficient precision the limit of the coverage.  We have already had the
discussion about the lesser sexual offences, and the Wayne Carey example has been used.  That is the sort of offence
that we do not want to pick up.  If we include every sexual offence contained in chapter XXXI of the code, we will pick
that up.  I am not prepared to have a sloppy definition.

Mr R.F. Johnson interjected.

Mr J.A. McGINTY:  Yes, the member does, unfortunately, because he has done away with the seven-year maximum
and picked up, in the amendments that he will move, everything in chapter XXXI of the code.  That has the effect of
picking up an indecent assault.

Mr M.J. Cowper:  Is this only the amendments?

Mr J.A. McGINTY:  Yes, that the Liberal Party is supporting.  To my mind, that is far too broad, given the nature of
what we are trying to achieve.  I know the sorts of people the member for Hillarys is talking about.
Mr R.F. Johnson:  Exactly; you do.
Mr J.A. McGINTY:  I am happy to indicate that I would have no objection to this legislation being extended, perhaps
at some time in the future, to pick that up, if an appropriate form of words can be found.  However, I will not have just
general words, such as �a serious act of violence�.  The member needs to be far more precise in the definition.

Mr R.F. Johnson:  We need to define it; of course we do.
Mr J.A. McGINTY:  However, we are not in a position to be able to define it.
Mr R.F. Johnson:  Not at the moment.  However, is the Attorney General honestly prepared to look seriously at
amending the legislation when it goes to the other place to include the sort of criminal that he and I are both talking
about?
Mr J.A. McGINTY:  The answer to that, shortly, is no, because I want this legislation passed and on the statute book
this year, before Christmas.  We have brought in legislation that does exactly what we wanted it to do.  The member is
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arguing that it now should deal with a different subject matter altogether.  The answer to that is no, because we want
this legislation passed.  It is broader than the legislation in Queensland in an appropriate sense.  What the member is
proposing could encompass all sorts of things that we would not want to have caught by it.  Therefore, the answer to the
proposition that the member is putting is no.  This is legislation that is aimed at dangerous and serious sexual offenders
only.  If the member wants to cover other sorts of offending, although I am sympathetic to those acts of violence being
covered, they should be the subject of separate consideration.

Dr E. CONSTABLE:  The Attorney General has indicated that he would be happy at some time in the never-never -
some time in the future - to consider extending this legislation to cover serious violent crimes.  I think the Attorney
General said that.  He is talking about precision, yet there was no precision in what he said about what he might like to
see one day.  That could be in 100 years.  I asked the Attorney General a little while ago whether he would undertake to
look seriously into extending this legislation or having another bill that would cover serious violent crimes in the way
that we have been discussing.  I would like the Attorney General to undertake tonight to look into that and, with some
precision, give us an undertaking that he will report back to the house in, say, six months, having looked into this
matter, on where he sees this aspect of our discussion going.  I believe it is very important.  If we had that undertaking
from the Attorney General this evening, members on this side of the house - certainly me; I cannot speak for anyone in
the Liberal Party - would feel some comfort and that it has been a very productive discussion, if we can get to that point.

Mr J.A. McGINTY:  In response to the member for Churchlands, I indicate that section 318 of the Criminal Code
deals with serious assaults.  Unlike serious sexual assaults, which are defined in the Evidence Act - I think it is very
appropriate to pick that up and apply it in these circumstances - I do not think the definition of serious assaults in the
Criminal Code would be appropriate.  For instance, section 318 states that any person who assaults a public officer who
is performing a function of his office or employment, or on account of his performance of such a function, is guilty of a
serious assault.  That is not the sort of thing that this legislation is aimed at.  Therefore, I do not think we can pick up
that definition.  I am unaware of a precise definition.  However, I am happy to look into whether there is some way in
which the extremely violent and pathologically violent people who pose a real risk to the community might be able to
be considered in the future.

Dr E. Constable:  When can we expect to have a report from you - in six months?

Mr J.A. McGINTY:  Possibly.  I do not know.  I am happy to look into it to see whether it can be done, and I will get
the advice of the Director of Public Prosecutions on that question.

Ms S.E. WALKER:  The Attorney General was a bit unfair to the member for Hillarys when the member was talking
about violent offenders.  The Attorney General knows that the Liberal Party has chosen grievous bodily harm, which is
dealt with in section 297 of the code, because it is the most serious.  Under section 297, grievous bodily harm carries a
penalty of imprisonment for 10 years.  If it is committed in circumstances of aggravation - that is, if the person is in
company or armed, I suppose - the penalty is imprisonment for 14 years.  It is not good enough for the Attorney General
to be dismissive, and then refer to assaults.  We are talking about serious violent offenders.  It is no good saying
�pathologically violent� or �extremely violent�.  The words are set in stone in the bill.  Criminal damage carries a
penalty of imprisonment for 20 years if it is racially aggravated, or 14 years.  It is a serious offence, full stop.  There is a
serious sexual offence, a serious criminal damage offence, a serious grievous bodily harm offence.  It is so simple, but
the Attorney General cannot see it because he has not put his mind to it, and nor have the people who drafted the bill for
the Attorney General.  He has not put his mind to how he can protect the community.  This bill is about protecting the
community.  It is not about extremes; it is about people who will cause a danger to the community.  I return to the Chief
Psychiatrist�s report, in which he refers to the very group of offences that I have outlined, and they will be included in
my next amendment.  When the member for Hillarys talks about violence, he is talking about grievous bodily harm.  He
is talking about a very serious offence.  He is not talking about a very serious sexual offence.  He is talking about a very
serious violent offence.  The comments of the Attorney General about Wayne Carey and assault trivialise and dismiss
what members of the opposition are trying to say, to protect him from not thinking of it -

Mr J.A. McGinty:  It is what your amendment would do.

Ms S.E. WALKER:  No.  The Attorney General has to tell the truth in this place.  If he had been to court, he would
know that it is important to tell the truth.  We are always on the search for the truth.  However, the Attorney General is
not telling the truth.  How would Wayne Carey be caught by this bill?  Take me through how Wayne Carey would be
caught by an application by the Director of Public Prosecutions?  Please tell me.

Mr J.A. McGinty:  Under your definition, would that be a serious offence?

Ms S.E. WALKER:  Tell me how the DPP would make an application.

Mr J.A. McGinty:  Yes, it would, wouldn�t it?

Ms S.E. WALKER:  Take me through the bill, Attorney General.

Mr J.A. McGinty:  Your definition contains every offence under chapter XXXI of the code, which includes that
offence.
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Ms S.E. WALKER:  Okay.  If Wayne Carey committed a one-off rape of a girl, would that bring him under this bill?

Mr J.A. McGinty:  Yes.

Ms S.E. WALKER:  How?

Mr J.A. McGinty:  The answer is yes.

Ms S.E. WALKER:  How?

Mr J.A. McGinty:  Read the bill.

Ms S.E. WALKER:  No, it would not, not necessarily.

Mr J.A. McGinty:  Yes, it would.

Ms S.E. WALKER:  What if he got off?  It would not necessarily bring him under it, would it?  We must consider
clause 7(1).  There must be a propensity and the person�s criminal record must be considered.  The court would laugh
the DPP or the Attorney General out of court.  I could understand its laughing the Attorney General out of court.  The
fact is that if Wayne Carey committed a one-off rape, he would not be put on a continuing detention order or under a
supervision order.

Mr J.A. McGinty:  That is right, and neither should he.  That is my whole point.

Ms S.E. WALKER:  There we are then.  I am exposing the Attorney General -

Mr J.A. McGinty:  Under your definition of a serious offence, that is the sort of offence that you would include in your
definition.

Ms S.E. WALKER:  Yes, if he continued to do it on a regular basis and represented a continuing danger to the
community.  That is the point.  The High Court accepted that the community will require protection from some people
who commit murder.  It is a shame that the Attorney General does not have the courage or the intestinal fortitude to
amend the legislation to protect the community.

Mr M.J. COWPER:  I will echo that matter, but from a slightly different angle from that of the member for Nedlands.
If I had a history of indecent assault and indecently assaulted the Attorney General, and I was given a term of, say, five
years, as provided under section 323 of the code, under the provisions of this bill I could be considered for conditional
release after three and a half years.  Bearing in mind that this relates to serious offences, it goes to section 36A and it
defines chapter XXXI.  Is the Attorney General saying that everything in chapter XXXI of the Criminal Code is a
serious offence?

Mr J.A. McGinty:  Under your amendment.

Mr M.J. COWPER:  No, under your amendment .

Mr J.A. McGinty:  No.

Mr M.J. COWPER:  Can the Attorney General please explain that to me?

Mr J.A. McGinty:  A qualification is put on it by the definition in the Evidence Act.  It must have a seven-year
sentence prescribed in the legislation as well.

Mr M.J. COWPER:  Not everything under chapter XXXI -

Mr J.A. McGinty:  No, not under our bill, but it would under your amendment.

Mr M.J. COWPER:  This seems to be a shift in my understanding of what was going on with the bill.

Mr J.A. McGinty:  Only those things in chapter XXXI that have a penalty of seven years.

Mr M.J. COWPER:  However, the bill refers to serious sexual offence.  It states that a reference to �sexual offence�
means an offence under chapter XXXI.  I am referring to clause 7, �Serious danger to the community�.  The last part of
the paragraph refers to serious sexual offence and then reference is made to section 36A of the Evidence Act.

Mr J.A. McGinty:  We must be looking at different things.  The definition of a serious sexual offence in the bill has the
meaning given to that term in section 106A of the Evidence Act.  That is where the seven years is referred to.

Mr M.J. COWPER:  Section 106A is a long section.

Mr J.A. McGinty:  Yes.  Serious sexual offence is on page 90.  It is seven years, plus fitting into that chapter.

Mr M.J. COWPER:  It does not encapsulate it.  I will use the Attorney General�s example.  Let us say that Mr Narkle
was released after he had served some time in jail and he committed an indecent assault on somebody.  It would not be
encapsulated by this legislation.

Mr J.A. McGinty:  It would depend on whom he committed it against.  If it were a child -

Mr M.J. COWPER:  No, I am talking about an adult.
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Mr J.A. McGinty:  No, unless there were aggravating circumstances.

Mr M.J. COWPER:  Attended by circumstances of aggravation.  That has clarified that point for me.  I thank the
Attorney General.

Clause put and passed.

Clause 2 put and passed.

Clause 3:  Terms used in this Act -
Ms S.E. WALKER:  I move

Page 3, lines 7 and 8 - To delete the lines and substitute -

�serious offence� is a reference to any of the following offences under the Criminal Code -

(a) Wilful murder s.278;

(b) Murder s.279;

(c) Manslaughter s.280

(d) Chapter XXXI (Sexual Offences);

(e) Arson (Criminal Damage) s.444;

(f) Grievous Bodily Harm s.297;

I have moved this amendment for the reasons that I have previously spoken about on this issue.  As Dr Rowan
Davidson, the Chief Psychiatrist, pointed out in his report, the bill, with all its checks and balances, should include those
offences that people with a serious and violent personality disorder usually commit.  What makes the amendment even
more acceptable to include in the bill is that a person does not need to have a mental illness to come under the bill.
Nothing in this bill says that a person must have a mental illness.  A person could have brain damage.  The only
criterion is that the person poses a serious danger to the community.  That is all.  A psychiatrist assesses the person and
decides whether he or she poses a serious danger to the community and whether there would be an unacceptable risk if
that person were not locked up or were not on a supervised order.  It does not refer to a dangerous and severe
personality disorder, as Mr Narkle is alleged to have, but it can be.  It does not refer to a mental illness, but it can be.  It
does not refer to brain damage, but it can be.  It does not refer to the person being a nasty or evil person, but he can be.
The psychiatrist�s report need only indicate that there is a risk that the person would commit a serious sexual offence if
he or she were not subject to a continuing detention order or a supervision order.

It is quite clear from the High Court case that murder is one of the offences that the court will consider.  I think the
court would find that to be constitutionally valid, as it did in Kable�s case.  It does not involve naming a person; it is
about asking the court to decide.  The Parliament makes the laws.  Those laws will be constitutionally valid provided
that the Parliament does not tell the judiciary what it should be doing in terms of choosing a particular person.  If I can
use this phrase, that is really what got up the judiciary�s nose with Kable�s case, because it was all contrived around one
person.  It was not the judiciary who determined on the facts and in an objective way.  Given human nature, members of
the judiciary do that as much as possible.  The judiciary determines on the evidence before it whether a person has
offended against the law.  This is a golden opportunity to extend the bill, because the legislation is constitutionally
valid.  The Fardon case talks about Veen, a murderer who stabbed and killed not once but twice.  That reference can be
found on page 54 of the relevant volume of the Australian Law Reports.  Deane J said in relation to the Veen case -

. . . the protection of the community obviously warrants the introduction of some acceptable statutory system
of preventive restraint to deal with the case of a person who has been convicted of violent crime and who,
while not legally insane, might represent a grave threat to the safety of other people by reason of mental
abnormality if he were to be released as a matter of course at the end of what represents a proper punitive
sentence.

The Attorney General spoke about accepting violence.  Murder is a violent offence.  This is the ideal opportunity to
enlarge the scope of the bill.  Everything is in place.  I will try to persuade the Attorney General to rethink this issue
between now and when the bill goes to the upper house.

Speaker�s Ruling

The SPEAKER:  I am having trouble with the amendment being within the scope of the bill.  I listened carefully to
what the member for Nedlands said when she moved the amendment and she several times mentioned expanding the
bill to include these areas of offending.  It is clear that the Dangerous Sexual Offenders Bill relates to sexual offences
and not to the categories of offences the member mentioned in her amendment, except the one contained in paragraph
(d).  I therefore rule the other parts of the amendment to be outside the scope of the bill.  If the member wishes to pursue
her amendment, she will need to suspend the standing orders to allow a debate to occur on the areas of the amendment
that are outside the scope of the bill.  That may be an avenue that the member may wish to pursue.



7292 [ASSEMBLY - Tuesday, 15 November 2005]

Debate Resumed

Mr M.J. COWPER:  I have a further question for the Attorney General.  Why is section 323 of the Criminal Code,
indecent assault, not regarded as being a serious sexual offence?  For instance, if a female member of the Attorney
General�s family were assaulted by having her breasts grabbed, why would the Attorney General not consider that to be
of a serious nature?

Mr J.A. McGINTY:  The definition of a serious sexual assault was inserted in the Evidence Act well before my time as
Attorney General.  The Parliament at the time made a judgment on what it regarded as being serious.  We all agree that
paedophilia and rape are serious sexual assaults.  I am not in a position to advise why the Parliament of the time took
the view that it should draw the line at seven years.

Mr M.J. Cowper:  What is your view?

Mr J.A. McGINTY:  My view is that there is a graduated scale.  Some indecent assaults are of a minor nature and
some are of a serious nature, whereas it is hard to envisage a rape or an act of paedophilia of a minor nature.

Mr M.J. Cowper:  So the legislation you recently proffered to the media, which you said would deal with these matters
and be the most advanced legislation of its kind, does not include indecent assaults.  That kind of belies what you were
proffering.

Mr J.A. McGINTY:  I will correct one thing that I said.  It was my understanding that the definition was inserted into
the act some time ago.  I now understand that it was inserted when we were dealing with the sexual assault package
relating to children, which would have been a year or two ago.  It is not as old as I suggested.  Having said that, I will
deal with the issues before the house relating to the definition.  I appreciate the ruling the Speaker has made.  In my
view, if one were to ask the Supreme Court to detain somebody beyond the finite term of his imprisonment, it would
need to be an extreme case in which the protection of the community was an issue.  It does not matter what the member
or I might regard to be a serious offence that happened to our families or to us; we are talking about what the law would
regard as an offence warranting a departure from the initial sentence that was imposed by the court.  Having said that, at
the moment the court has the ability to impose a term of indefinite imprisonment.

Mr M.J. Cowper:  According to the circumstances.

Mr J.A. McGINTY:  Yes; provided it relates to a sufficiently serious matter.  Prior to Mr Narkle�s successful appeal,
he was essentially given a life sentence or an indefinite sentence after being found guilty by the court of the rape of the
17-year-old girl because he posed a risk.  The bill seeks to provide nothing more than the ability, when a court has
imposed a finite sentence on an offender and he then comes up for release, to make an application to the court to obtain
an infinite term if that person is judged to be a danger to the community.  In many of these more serious cases we would
expect the court to impose a sentence of being held at the Governor�s pleasure, in the old language, or an indefinite term
of imprisonment.  All we are trying to do is to provide an opportunity to make application to the court when our opinion
differs from that of the court or subsequent events prove the court to be wrong and a person is found to pose a risk.  We
might argue that a person should have been given an indefinite sentence up-front but the court instead gave him a finite
term, which he has served.  However, instead of letting him out, an application could be made to bring him back under
that regime.  That will effectively give us a second bite of the cherry in terms of the sentencing of offenders, and that is
essentially what we are trying to do.  In the light of the ruling of the Speaker, I will not address the shortcomings of the
definition proposed by the member for Nedlands in her amendment.

The SPEAKER:  To clarify my ruling on the member for Nedlands� amendment, I said that paragraph (d) of the
amendment was within the scope of the bill.  If the member wishes to continue to debate that paragraph, she will have
to move the amendment in that form.  Alternatively, the member can move to suspend standing orders to enable debate
on the entire amendment.  I ruled that paragraphs (a), (b), (c), (e) and (f) of the amendment were not within the scope of
the bill.

[Continued on page 7295.]

[Quorum formed.]

Standing Orders Suspension

Ms S.E. WALKER:  I move, without notice -

That so much of the standing orders be suspended as is necessary to enable the scope of the Dangerous Sexual
Offenders Bill 2005 to be extended so as to allow the following amendment to be moved forthwith -
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�serious offence� is a reference to any of the following offences under the Criminal Code -

(a) Wilful murder s.278;

(b) Murder s.279;
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(c) Manslaughter s.280

(d) Chapter XXXI (Sexual Offences);

(e) Arson (Criminal Damage) s.444;

(f) Grievous Bodily Harm s.297;

I raise this matter because I recall that some years ago, when we were debating a number of other bills about the
abolition of the six-month sentence of imprisonment, I put forward a long list of offences that could be said to be within
the scope of the bill.  I am not seeking to be disrespectful to you, Mr Speaker, but it is possible that it depends on who is
in the chair at the time.  This bill, according to the High Court, is about the protection of the community in relation to
certain offences.  This is a bill for an act to provide for the detention in custody of persons of a particular class, or for
their supervision, and for other purposes.  I am arguing that that class of persons should be extended.  On that basis, this
amendment is within the scope of the bill.

The SPEAKER:  Order!  In relation to what the member just did - inadvertently, I am sure - the member cannot utilise
a suspension of this nature to canvass my ruling.

Ms S.E. WALKER:  The High Court decision of Fardon talks about the purpose of the act.  The purpose of the act is to
enable the Supreme Court to order the post-sentence preventive detention of sex offenders who pose a serious danger to
the community.  The bill refers to a particular class of persons.  It is my submission that the purpose of the bill is the
ordering of post-sentence preventive detention or supervision orders for a particular class of persons.  An enlargement
of the particular class of person is within the scope of the bill.

Mr M.J. COWPER:  The very fact that it is taking such a long time to progress this bill is an indication of the fact that
there are some fundamental flaws in the bill.  Some of that may be lost on the Attorney General -

Mr J.A. McGinty:  You are learning from her!  Come on!

Mr M.J. COWPER:  I am actually learning from the good minister!  I am modelling myself on the minister, as the
minister is probably starting to realise.  There are some inherent problems with the bill.  Therefore, it is proper that
standing orders be suspended so that we can deal with these matters at length, and so that the minister may reconsider
his position on this bill.  I want this bill to go through, because I believe the principle of the bill is very good, but I
believe it needs some work to ensure that it is adapted to Western Australian conditions and is not just some grab bag
from Queensland.

Dr S.C. THOMAS:  I had the pleasure of sitting in the chair for two hours straight listening to the earlier part of the
debate on this bill.  It seems to me that we need to find some resolution to progress this bill.  The suspension of standing
orders would facilitate that.  It is unusual as an Acting Speaker to sit in the chair and have clause 1, �Short title�,
debated for an hour under my chairmanship, and probably for another half an hour under your chairmanship, Mr
Speaker.  I therefore urge members to agree to the suspension of standing orders so that we can get this clause out of the
way and can move forward, otherwise we will be here well past midnight, when we are scheduled to adjourn.  I would
like the member for Nedlands to be able to progress her argument, in a proper way, so that we can get this part of the
bill out of the way and move onto the remainder of the bill.

Mr J.A. McGINTY:  Mr Speaker, the member for Nedlands is trying to overcome your ruling by moving for the
suspension of standing orders to enable the scope of the bill to be expanded beyond that which was intended.  The
government will not agree to that.  The member for Nedlands is seeking to have six classes of offences classified as
serious and, therefore, come within the purview of this legislation.  I have already made the point that the first two
classes of offences - wilful murder and murder, or homicide - are completely unnecessary, because there is already in
existence a life sentence for those offences.  A person who has committed either of those offences cannot be released
from prison unless the Attorney General of the day comes to a view opposite to that which is required by this
legislation.

Mr R.F. Johnson:  What about the one that we have been talking about - the serious violent offence?  I would be happy
with just that one.

Mr J.A. McGINTY:  Let me go on.  What is being sought is a suspension of standing orders to include two offences -
wilful murder and murder.  It is totally unnecessary and inappropriate to include those offences in this legislation,
because the very existence of a life sentence makes this legislation unnecessary in those cases.

We then come to manslaughter.  Manslaughter is the offence of unintentionally killing another person.  We are talking
about a person who did not intend that another person die.  It is inappropriate to pick up that offence in this legislation.
We have already covered the fact that chapter XXXI of the Criminal Code relating to sexual offences includes some
offences that are regarded as being at the lower end of the scale.  That is what the legislation is aimed at.

We then come to the question of criminal damage in section 444 of the Criminal Code.  That section can include very
minor matters.  That is, again, not what this legislation is aimed at.  To the extent that it might be Jack van Tongeren,
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for example, I am a victim of Jack van Tongeren, as members will know, because of what he did to my electorate
office.

Mr R.F. Johnson:  I do not know that you are personally, though.

Mr J.A. McGINTY:  Yes, I am.

Mr R.F. Johnson:  He did not attack you personally.

Mr J.A. McGINTY:  No.

Mr R.F. Johnson:  I am not interested in your electorate office.  I am interested in whether you were attacked
personally.

Mr J.A. McGINTY:  I am talking about paragraph (e), arson.  Arson is a serious offence.  It is not an attack on the
person.  It has nothing to do with violence.  If somebody burns a car -

Dr S.C. Thomas:  You were a potential victim, though.

Mr J.A. McGINTY:  I was an actual victim.

Dr S.C. Thomas:  By default, yes, you were.

Mr J.A. McGINTY:  No.  It was my electorate office.  I was the one who was targeted.  Someone who burns any
property of another person could be guilty of arson - criminal damage.  That can be very minor indeed.  Someone might
burn my kite, for example, or anything of a minor nature -

Mr R.F. Johnson:  Do you have a kite?

Mr J.A. McGINTY:  I do not have one, but if I did have one, that would be covered in that offence.  We then come to
grievous bodily harm.  Grievous bodily harm has two components.  The first component is where life is endangered.  It
might be endangered by shooting someone�s thumb off or permanently disfiguring somebody.

Mr R.F. Johnson:  But if it is done intentionally -

Mr J.A. McGINTY:  There is no intent with grievous bodily harm.

Mr R.F. Johnson:  I am arguing for a different classification that we have spoken about at length, and I think you agree
with me.  All I am asking for is that one.

Mr J.A. McGINTY:  My point back is that what is proposed is a suspension of standing orders to enable a new
definition of a serious offence to replace a very good definition of a serious sexual offence.  What is proposed to be
included is not good, because it picks up relatively minor things.  I do not regard shooting a thumb off as relatively
minor, but that offence, or that class of offence, is not the sort of evil that this legislation is aimed at, but grievous
bodily harm involves permanently disfiguring somebody or endangering somebody�s life.  That is not an appropriate
definition of the sort of evil that this legislation is aimed at.  For those reasons, because it is not going to advance this
debate -

Dr S.C. Thomas:  Are you worried about the threat of grievous bodily harm as it relates to Jack van Tongeren?  Are
you worried about the threat of grievous bodily harm as being significant?  I am not sure why you would deem the
threat of grievous bodily harm as insignificant and not worthy of consideration in this legislation.

Mr J.A. McGINTY:  Not only was my electorate allegedly - it is before the courts, so I should be very careful here -
daubed with racist slogans, and Mr van Tongeren is currently facing charges for that very act, but also that man
personally made threats of violence against me.  That has not been the subject of charges.

Dr S.C. Thomas:  Absolutely, and there is no place for that.  That is why it should be targeted in this legislation.

Mr R.F. Johnson:  For your information, a letter was handed to my electorate officer which states that somebody is
going to make a citizen�s arrest on you and various judges and other people.

Mr J.A. McGINTY:  Good luck to them.

Mr R.F. Johnson:  Somebody might perform a citizen�s arrest on you.  I have given you a bit of warning.

Mr J.A. McGINTY:  A person is entitled to use reasonable force in affecting that arrest, too, so I might be in trouble
there.

The SPEAKER:  The question is that standing orders be suspended.  This is a motion without notice and if I hear a
dissenting voice I will need to divide the house.

Question put.

The SPEAKER:  There being a dissenting voice I will divide the house.

Division taken with the following result -
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Ayes (19)

Mr C.J. Barnett Mr R.F. Johnson Mr G. Snook Ms S.E. Walker
Mr T.R. Buswell Mr J.E. McGrath Mr T.R. Sprigg Mr G.A. Woodhams
Mr G.M. Castrilli Mr P.D. Omodei Dr S.C. Thomas Dr J.M. Woollard
Dr E. Constable Mr D.T. Redman Mr M.W. Trenorden Dr G.G. Jacobs (Teller)
Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.K. Waldron

Noes (24)

Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich
Mr J.B. D�Orazio Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr T.G. Stephens
Mrs D.J. Guise Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson
Mr S.R. Hill Mr J.A. McGinty Mr M.P. Murray Mr M.P. Whitely
Mrs J. Hughes Mr M. McGowan Mr A.P. O�Gorman Mr D.A. Templeman (Teller)

                                                                                                                                                                                                                 

Pairs

Dr K.D. Hames Mrs M.H. Roberts
Mr B.J. Grylls Mr A.J. Carpenter
Mr D.F. Barron-Sullivan Mr P.W. Andrews
Mr M.J. Birney Dr G.I. Gallop
Mr M.J. Cowper Mr J.R. Quigley
Mr J.H.D. Day Ms A.J.G. MacTiernan

Absolute majority not achieved; question thus negatived.

Consideration in Detail Resumed

Clause 3:  Terms used in this Act -
Resumed from an earlier stage of the sitting.

Ms S.E. WALKER:  The clause states in part -

�under sentence of imprisonment� has a meaning that is consistent with the Sentence Administration Act
2003 section 66.

What does that mean?

Mr J.A. McGINTY:  This is one of the departures from the Queensland legislation.  It is a matter of substance rather
than a matter of drafting style.  Sometimes people serve their sentence of imprisonment on parole in the community.
Therefore it applies not just while a person is in prison but while he is serving his sentence of imprisonment.  That
includes any period for which a prisoner would be on parole.

Ms S.E. WALKER:  Section 66 of the Sentence Administration Act is headed -

Prisoner under sentence until discharged

I understand that.  It refers to the end of a parole period, and then states in subsection (2)(b)-

. . . at the end of the period of the RRO unless the sentence is a parole term.

What is an RRO?

Mr J.A. McGINTY:  A re-entry release order.

Clause put and passed.

Clause 4:  Objects of this Act -

Ms S.E. WALKER:  This is an important part of the bill because it refers to the objects of the act.  I am not sure
whether the Queensland legislation refers to the continuing control, care or treatment of a particular class, but if Mr
Narkle is convicted, he will probably get an indefinite sentence.  Suppose he did not; suppose he received a finite term
and was released on parole and the DPP made an application.  He could not be treated; he would just be controlled, and
he would be given a continuing detention order to be controlled.  Under Dr Davidson�s report he would not be capable
of any effective treatment.  Is that correct?

Mr J.A. McGINTY:  In July this year I spent a week in the United Kingdom looking at the way in which it treats
people with a dangerous and severe personality disorder.  I tabled a fairly comprehensive report in the Parliament
following that trip.  The UK has been grappling with this issue for some time; that is, the need to protect the community
from a relatively small number of people who are serious offenders and because of their dangerous and severe
personality disorder are likely to re-offend again.
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Two models are currently being pursued for the treatment of people with DSPD in Britain; one is prison-based and the
other is hospital-based.  The British government is injecting tens of millions of pounds into that work.  It is confident,
for the first time, that it is able to reverse the view of psychiatrists that DSPD is not treatable and that it can provide that
treatment.  It is a very long-term treatment, between five and seven years, involving psychological interventions.  In
light of the very significant developments in the UK, it may be that the old view that DSPD is an untreatable mental
health condition will go by the board.

Clause put and passed.

Clause 5 put and passed.

Clause 6:  Attorney General may perform functions of DPP -
Ms S.E. WALKER:  A number of people have raised eyebrows at this clause which states -

(1) The Attorney General may make an application that the DPP may make under this Act and may give a
consent that the DPP may give under this Act.

(2) In connection with the exercise by the Attorney General of a power of the DPP, a reference in this Act
to the DPP includes, as an alternative, a reference to the Attorney General.

I appreciate that this provision may have been in the Queensland act.  However, the bill also refers to this as being
criminal proceedings.  I wonder why this clause needs to be in the legislation.  It has raised alarm bells with people
because they think the Attorney General, not being satisfied with being king of the legal world, in a theoretical sense,
wants to step down into the arena, so to speak, of the DPP.

I spoke to Mr Bates about this, I thought in confidence, and the Attorney General mocked the fact that I should have
asked him a question in relation to this.  The Attorney General would be surprised at the number of people who have
asked me about this issue.

Part 4 of the Director of Public Prosecutions Act refers to the relationship between the Attorney General and the DPP
and general freedom from direction.  Section 27 states -

The Attorney General may, after consultation with the Director, issue to the Director directions as to the
general policy to be followed in the performance of any function of the Director.

This sort of provision is not so prominent in other criminal jurisdiction acts.  Does the Attorney General intend to take a
more active role in these matters?

Mr J.A. McGINTY:  Since the creation of the office of Director of Public Prosecutions in this state, the Attorney
General and the DPP have had equal powers in respect of criminal prosecutions and related matters.  In fact, the DPP
Act provides that the Attorney General is pre-eminent in the field should there be a conflict between the two.  Section
28 of the DPP Act states -

Where in a particular case the Attorney General has performed a function that is vested in both the Attorney
General and the Director, the Director shall not, without the consent of the Attorney General, perform that
function inconsistently with the action of the Attorney General.

The relevant powers are fairly clear cut.  Section 20(2) of the DPP Act provides that -

. . . the Director may for the purpose referred to in that subsection -

(a) exercise any power, authority or discretion relating to the investigation and prosecution of offences
that is vested in the Attorney General, whether by a written law or otherwise;

(b) where under a written law the consent of the Attorney General is required to a prosecution for an
offence, give that consent;

Section 20(3) clearly provides that -

The provisions of this Act do not derogate from any function of the Attorney General.

I have already made reference to section 28(1), which requires the DPP to act where the Attorney General has already
acted in respect of that particular criminal matter in a manner not inconsistent with that.

It is important to place on record the intent of the legislation.  In the second reading speech when the DPP Act was
introduced into the Parliament the then Attorney General, Joe Berinson, QC, said -

. . . it is necessary for the Attorney General to retain what may fairly be described as a �reserve power� to act
in appropriate cases.  This is confirmed by the fact that in every jurisdiction in Australia where there is a DPP
and also in the United Kingdom, the Attorney General retains full power to act in prosecution matters.  What
this bill has sought to achieve is a detailed and public procedure, fully subject to parliamentary scrutiny, under
which any exercise of the Attorney�s powers will necessarily be limited and without any threat to the



[ASSEMBLY - Tuesday, 15 November 2005] 7297

independence of the director.  Clause 28 regulates the rare situation where the Attorney General does exercise
any of his powers to ensure that the director does not act inconsistently, but again the provision is designed to
ensure the parliamentary and public accountability of the Attorney General of the day.  The director is required
to include in his report to Parliament any case where the director is precluded by this provision from taking any
action he otherwise would have taken.

The other matter to which I will briefly refer, as an example of the statutory powers of the Attorney General, is section
83 of the Criminal Procedure Act which provides that -

A prosecution in a superior court against a person for an indictable offence may only be commenced by an
authorised officer acting in the course of his or her duties.

Section 80 of the Criminal Procedure Act provides that -

. . . each of the following is an authorised officer -

(a) the Attorney General;

. . .

(d) the DPP;

It is consistent with the total regime involving the relationship between the Attorney General of the day and the DPP

Mr M.J. COWPER:  I have two questions for the Attorney General.  Firstly, does the Attorney General have a copy of
the Queensland act?  Secondly, under that act does the Attorney General have the same powers as the powers proposed
in this legislation.

Mr J.A. McGinty:  In relation to dangerous sexual offenders, only the Attorney General, not the DPP, has that power
in Queensland.

Clause put and passed.

Clause 7:  Serious danger to the community -
Mr M.J. COWPER:  Clause 7(1) refers to an �unacceptable risk�.  However, clause 3 does not include a definition for
�unacceptable risk�.  An unacceptable risk could be interpreted by a succession of Attorneys General or DPPs in any
way they like.  I am keen to hear the Attorney General�s comments about the definition of �unacceptable risk�.

Mr J.A. McGINTY:  The provision in relation to unacceptable risk is taken from family law.  I think it was referred to
in Fardon v Attorney General for the state of Queensland.  Its origin is the question of risk in relation to children in the
Family Law Act.

Mr M.J. Cowper:  In New South Wales?

Mr J.A. McGINTY:  No, the federal Family Law Act.  A range of references were made to that matter in the Fardon
case.  It reads in part -

�Efforts to define with greater precision the magnitude of the risk which will justify a court in denying a parent
access to a child have resulted in a variety of formulations.  The degree of risk has been described as a �risk of
serious harm� �an element of risk� or �an appreciable risk�, �a real possibility�, a �real risk�, and an
�unacceptable risk�.  This imposing array indicates that the courts are striving for a greater degree of definition
than the subject is capable of yielding.  In devising these tests the courts have endeavoured, in their efforts to
protect the child�s paramount interests, to achieve a balance between the risk of detriment to the child from
sexual abuse and the possibility of benefit to the child from parental access.  To achieve a proper balance, the
test is best expressed by saying that a court will not grant custody or access to a parent if that custody or access
would expose the child to an unacceptable risk of sexual abuse.�

Its origin is family law, referred to in the decision on Fardon.

Clause put and passed.

Clause 8:  DPP may apply for orders -
Ms S.E. WALKER:  This is an important clause.  I want to amend this clause to insert a provision that will ensure that
if Mr Narkle is out on the street again, it will be possible to detain him under this legislation.  I move -

Page 6, line 6 - To insert after �who is� the words �or has been�.

The clause will then read -

The DPP may file with the Supreme Court an application for orders under section 14 and section 17(1) in
relation to a person (the �offender�) who is or has been under sentence of imprisonment wholly or in part for a
serious sexual offence.

That would not include Wayne Carey.
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Mr M.J. Cowper:  No; no indecent assaults in this one.

Ms S.E. WALKER:  However, it would capture Mr Narkle if he were out on the street again.  The Attorney General
promised he would address this but he has not applied his mind to it.  He has spoken about it on radio and he has
introduced this bill, which is based on the Queensland legislation, and has said that it is the answer to Mr Narkle�s
situation.  It simply is not, and the Attorney General knows it is not.  I have moved this amendment so that I can say I
tried in this Parliament to protect women and children in the community from offenders like Narkle who have formerly
offended and are under sentence of imprisonment wholly or in part for a serious sexual offence and who, according to
psychiatrists, represent a danger to the community.  It is just a matter of adding those two words.  I think the Attorney
General is very weak.  The authorities in Queensland wanted to snaffle Mr Fardon so they passed legislation.  A similar
law was tested in the High Court and it was knocked back.  However, at least the authorities in Queensland had a go.
The Attorney General has been presented with this legislation.  According to documents I have, he has known about it
for at least 18 months.  It was raised in Dr Rowan Davidson�s report.  Had the Attorney General thought about it, he
could have inserted those words.  We could have made the law.  By inserting those words the Attorney General would
not be targeting Mr Narkle as a particular person, but Narkle would be caught by the legislation.

The Attorney General quoted a decision on Fardon v Attorney General for the state of Queensland, which showed a
nexus between being a prisoner or not being a prisoner.  Clause 10 provides that an application may proceed even if the
offender is discharged.  The Attorney General will say that those words could mean that the legislation could be ruled
constitutionally invalid because there is not a connection between when the person was convicted or sentenced or under
a sentence of imprisonment.  However, clause 10 is just one step away from that position.  It reads -

Even if, after an application is filed under clause 8, the offender is discharged from the sentence of
imprisonment, the application may proceed and the offender may be dealt with in accordance with this Act.

Hypothetically, a man serves 10 years for a serious sexual offence and is out on parole for two years and has served 18
months of that parole.  Under what circumstances could a DPP possibly bring an application?  The offender might
finish his sentence before the DPP proceeds.  Can the Attorney General give me a hypothetical situation in which the
DPP might proceed?  There is only one more step to enable the DPP to deal with the same situation as that involving Mr
Narkle, and the Attorney General has had the power to address it for all these months and he has not done it.

I appreciate that difficult decisions on controversial areas are made in the High Court.  The fact is the Attorney General
has the opportunity here and now, in case Mr Narkle does not get convicted, to agree to this amendment and to include
it in the DPP�s armoury for bringing Narkle under continual detention.

Mr J.A. McGINTY:  The amendment moved by the member for Nedlands would jeopardise the entirety of this
legislation.  I suspect that that is what she is really trying to achieve with this amendment.  I have already read out the
judgment from Justice Gummow of the High Court that indicates that an amendment of this nature would jeopardise the
validity of the legislation.  The member has now moved an amendment that would jeopardise the constitutional validity
of the legislation.  Therefore, we can only conclude that she is serious about trying to torpedo this legislation.  For the
sake of all members, I will read again the judgment from Justice Gummow of the High Court on this point.  It states -

Mention also should be made of several matters of significance which, taken together with others, support the
case in opposition to the appellant�s attack on the validity of s 13 of the Act.  First, the factum upon which the
attraction of the Act turns is the status of the appellant to an application by the Attorney-General as a
�prisoner� (s 5(6)) who is presently detained in custody upon conviction for an offence of the character of
those offences of which there is said to be an unacceptable risk of commission if the appellant be released from
custody.  To this degree there remains a connection between the operation of the Act and anterior conviction
by the usual judicial processes.  A legislative choice of a factum of some other character may well have
imperilled the validity of s 13.

Ms S.E. Walker:  Give it a go.

Mr J.A. McGINTY:  The member for Nedlands has interjected by saying �give it a go�.  I am neither that reckless nor
that stupid as to jeopardise the entirety of this legislation because the member for Nedlands wants to yell out a little bit
of rhetoric.

Ms S.E. Walker:  You would rather have a rape.

The ACTING SPEAKER (Mr A.P. O�Gorman):  Order, member for Nedlands!

Mr J.A. McGINTY:  That is a despicable thing for the member to say.  She debases herself by saying it.

Ms S.E. Walker:  I do not think so at all.  I have moved that amendment and I want to see it agreed to.  If you don�t
agree to it, it will be on your head.

Mr J.A. McGINTY:  What the member for Nedlands said is utterly despicable.

Ms S.E. Walker interjected.
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Mr J.A. McGINTY:  The member for Nedlands heard what I read out.  Justice Gummow has made it clear that an
amendment such as the one the member for Nedlands has just moved would jeopardise the legislation.  If she wants to
achieve that for her own political ends, she should ignore what I said.
Ms S.E. Walker interjected.

The ACTING SPEAKER:  Order, member for Nedlands!
Mr J.A. McGINTY:  What the member for Nedlands said was despicable and she should be ashamed that she said it.

Ms S.E. Walker:  I am not ashamed; I am proud of attempting to protect women and children in this state.
Mr J.A. McGINTY:  She is not protecting them.
Several members interjected.

The ACTING SPEAKER:  This is not a chamber in which we throw comments around.  The Attorney is on his feet.  I
expect to hear from the Attorney and nobody else, including the member for Nedlands.
Mr J.A. McGINTY:  I make this point: the amendment moved by the member for Nedlands would jeopardise the
validity of this legislation and take away the protection it offers and it will therefore be totally opposed by the
government.
Amendment put and a division taken with the following result -

Ayes (19)

Mr C.J. Barnett Mr R.F. Johnson Mr G. Snook Ms S.E. Walker
Mr T.R. Buswell Mr J.E. McGrath Mr T.R. Sprigg Mr G.A. Woodhams
Mr G.M. Castrilli Mr P.D. Omodei Dr S.C. Thomas Dr J.M. Woollard
Dr E. Constable Mr D.T. Redman Mr M.W. Trenorden Dr G.G. Jacobs (Teller)
Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.K. Waldron

Noes (24)

Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich
Mr J.B. D�Orazio Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr T.G. Stephens
Mrs D.J. Guise Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson
Mr S.R. Hill Mr J.A. McGinty Mr M.P. Murray Mr M.P. Whitely
Mrs J. Hughes Mr M. McGowan Ms M.M. Quirk Mr D.A. Templeman (Teller)

                                                                                                                                                                                                                 

Pairs

Mr M.J. Birney Dr G.I. Gallop
Mr D.F. Barron-Sullivan Mr P.W. Andrews
Mr J.H.D. Day Ms A.J.G. MacTiernan
Dr K.D. Hames Mrs M.H. Roberts
Mr M.J. Cowper Mr J.R. Quigley
Mr B.J. Grylls Mr A.J. Carpenter

Amendment thus negatived.

Clause put and passed.

Clauses 9 and 10 put and passed.

Clause 11:  Fixing day for preliminary hearing -
Mr M.J. COWPER:  The point that I want to draw to the attention of the minister is that this clause refers to
preliminary hearings.  To the best of my recollection, some time ago disclosure legislation that did away with
preliminary hearings was introduced into this Parliament.
Mr J.A. McGinty:  That�s right, yes.
Mr M.J. COWPER:  I am perplexed about why this provision appears in this legislation.  I can only assume that it is
supplementary to what has been taken from the Queensland legislation.

Mr J.A. McGinty:  That�s right.
Mr M.J. COWPER:  It furthers the case that was put that this is ill-conceived legislation, and it really needs to go back
to the draftsman.  It is sloppy work, and I am quite disappointed that this legislation is not of the usual standard that we
have come to expect.  Fixing preliminary hearings will just encumber the system further.  That is why they were done
away with under the provisions of the disclosure legislation.
The ACTING SPEAKER (Mr A.P. O�Gorman):  Members are talking between the member who is on his feet and
the Hansard reporter.  The reporter is finding it very difficult to hear.  Would the members move away and continue
their conversation outside?
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Mr M.J. COWPER:  There is no such thing as a preliminary hearing in normal court proceedings, yet in this
legislation it has reappeared.  Can I make a suggestion?  Why not have the Director of Public Prosecutions or the
Attorney General vet that which is required to expedite the proceedings?  That would be a helpful way to expedite
matters.  I believe that this might have slipped through the cracks when the Attorney General was considering this
legislation.  I would like to hear the Attorney General�s comments on that matter.  I am trying to make it easier for the
Attorney General.

Mr J.A. McGINTY:  I thank the member.  The member is quite right.  In this state, preliminary hearings were
abolished some years ago, unlike the situation in the Northern Territory.  In the Northern Territory, everyone thought
that the big Falconio trial was taking place a year ago, but in fact it is occurring about now in the territory, because it
has retained preliminary hearings.  That is not what we are referring to in this provision, even though we have used the
title of preliminary hearing.  It was based on the Queensland legislation, and it was designed to give the courts control
and supervision of the process, which was thought necessary to ensure its validity.  Clause 14 lays down the reason for a
preliminary hearing; that is, if the court is satisfied that there are reasonable grounds for believing that the court might
find that the offender is a serious danger to the community, the court will fix a date for the proper hearing.  If the court
is satisfied that there is a prima facie case, to put it in other language, the court will order that the offender undergo
examinations by two psychiatrists named by the court for the purpose of preparing the reports required.

Mr M.J. Cowper:  Why couldn�t you or the DPP order such a thing?

Mr J.A. McGINTY:  We could do.  However, given the unusual nature of this legislation, which will keep people in
jail beyond the term set by the court, we wanted to ensure that, as far as is possible, it would be an exercise of judicial
power and would not be subject to attack on that ground.  Therefore, the more the court had control of the process,
rather than the DPP or the executive arm of government, the more it was thought the process would be enhanced.  I
suspect that is why it was done that way in Queensland, and we are following that approach in this state to ensure that it
is all done through a court process rather than administratively.

Mr M.J. Cowper:  A particular part of this legislation refers to appeals.  My experience with appeals is that they can
drag on for a considerable time.  When you throw in an appeal, plus preliminary hearings and bits and pieces, it creates
a situation that has the potential to drag on for some time.  That certainly does not help the applicant, the offender or the
victim.  All it does is potentially advantage the lawyers.

Mr J.A. McGINTY:  Yes.  Since the member has left the Police Force, a new institution in Western Australia called
the Court of Appeal has been established.  Under the presidency of Justice Steytler, a far more rigorous and efficient
approach is being adopted, particularly to criminal appeals, with very rigorous adherence to strict guidelines and things
like that.  Hopefully, the appeals dragging on, as the member has referred to, will be a thing of the past.  It was one of
the objectives that we sought to achieve through the Court of Appeal.

Mr M.J. COWPER:  I have raised the issue hopefully to streamline the effect of this legislation.  If the Attorney
General sees it as some sort of safeguard that he thinks is worthy, I will accept that.  However, I find it contrary to the
current philosophy of law procedures in this state.  It is a tangible example of the hangover caused by transferring the
legislation from Queensland.  Again, I say to the Attorney General that this is important legislation and he has my
support for it, because I firmly believe that it needs to be put in place.  However, I also believe that it needs to be
brought forward in a strengthened format.

Mr J.A. McGinty:  A case called Kable went to the High Court, in which New South Wales had legislated against a
particular offender who was, interestingly, not a sexual offender but a serious violent offender.  The High Court struck
down that legislation as being unconstitutional.  The Queensland government - we are substantially working off its
template - tried to ensure that at every point along the way, it did not run foul of the tests in Kable.  That is why the
Fardon case resulted in a favourable High Court decision.  We do not want to step too far out from that template,
because we would risk its constitutional validity.

Mr M.J. COWPER:  I understand that aspect.  I try to read ahead of the play, and I am trying to learn from the
Attorney General.  I am aware of a couple of cases that will come before the courts, but I will not mention them because
of their nature.  However, I suspect that the Attorney General is also aware of them.  This legislation will capture some
heinous sexual acts that have been committed recently.  I hope that the perpetrators never see the light of day.  Although
they might have been charged with numerous offences, including sexual offences under chapter XXXI, other offences,
such as conspiracy to commit murder, will come into play.  I would hate to think that this legislation was not put in
place in a timely fashion to ensure that those people are caught by it.  However, I would also hate to think that this
legislation was put through with a half-baked effort and that those people slipped through the cracks.  That would be an
even bigger travesty of justice.

Mr J.A. McGinty:  The other thing we must ensure is that we do not do something to this legislation that pushes it
beyond the limit and therefore gets it knocked over in the High Court.

Mr M.J. COWPER:  Yes, which endangers it.  We are walking a tightrope.  That is the purpose of discussing the
relevant issues in this environment.
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Mr J.A. McGinty:  The High Court said in Fardon that there must be an appeal process as part of it to make it valid.

Mr M.J. COWPER:  I do not have a problem with an appeal process.  I gave up my weekend to go through the
legislation.  I gave an undertaking to the Attorney General that the opposition would pass this legislation in a timely
manner.  I called in some favours from some good friends and we went through the bill.  At the end of the day, they
have the underlying view that this is lazy legislation and it could be done a lot better.  Those comments were made by
serving police officers with a number of years experience in the child abuse unit.  I am very fortunate that I have this
wealth of support to help me go through this stuff.  I want to help the Attorney General make this legislation robust so
that it ensures that the cracks are closed.
Clause put and passed.

Clause 12:  Offender may file affidavits in response -
Mr M.J. COWPER:  The clause states that the offender may file an affidavit in response.  Subclause (2) states -

The offender must give a copy of the affidavits to the DPP at least 3 days before the day fixed for the
preliminary hearing.

I understand that it is 14 days in Western Australia.  I can still hear ringing loudly in my ears the words of
Superintendent John Watson after he had spoken on the phone with the Chief Justice about the untimely serving of
papers to the DPP and the courts, which we are now required to have signatures for to indicate that they have been
received by defence counsel.  It is no mean feat trying to ensure that they get within that time frame copies of the briefs
and all matters disclosed.  The bill refers to three days.  Again, I suspect that is a hangover from the Queensland
legislation.  I must find time to get a copy of the Queensland act so that I can compare it with this legislation, because I
do not think this bill departs a lot from the Queensland legislation.  Normally, 14 days is not enough time to examine
the evidence that is presented, so the DPP will find himself at a distinct disadvantage having only three days.  Given the
workload faced by the DPP, three days will not be near enough, unless his staff are on the ball and have an abundance
of resources.  It is a disparity in the legislation in Western Australia.  I would like to hear the Attorney General�s views
on how three days was selected, not 14 days.
Mr J.A. McGINTY:  The purpose of this procedure is to ensure that it can happen expeditiously.  Generally speaking,
it will be up against the date on which the prisoner is due to be released.  One would hope that, in the normal course of
events, some action would be taken months in advance.  However, we have laid down that an application must be made
and a date fixed within 14 days after the application is filed for the preliminary hearing.  In that context, it is designed to
ensure that within two weeks there will be a hearing.  The prisoner is then advised and given a chance to file his or her
affidavits, and they must be given to the DPP three days before the hearing.  The whole thing has been done to expedite
matters and to avoid the delays to which the member has referred.  That all fits together within that framework.  It is not
a conventional application.  I do not think it will be a commonplace application either.
Mr M.J. COWPER:  When they are in prison, criminals have a lot of time to contemplate life and go through statutes,
because they have a vested interest in doing so.  If I were a savvy person and had such an application, I would ensure
that the DPP did not get those documents until three days beforehand.  It would give the DPP�s people another window
of opportunity to slip up or not get their heads around the relevant section in a timely manner.  Although I acknowledge
that we do not want any delays and we want these applications to be dealt with in an expeditious manner, it should not
be to the disadvantage of the DPP.
Clause put and passed.
Clauses 13 to 15 put and passed.
Clause 16:  Discontinuing application for Division 2 order -
Ms S.E. WALKER:  I move -

Page 8, after line 31 - To insert -

(4) Detailed written reasons must be given by the DPP for any discontinuance application.

(5) The DPP�s detailed written reasons must be contained within the notice of discontinuance.
When I read the legislation, it seemed strange to me that the court must give detailed written reasons for not granting an
application, yet the DPP does not have to give reasons when he discontinues a prosecution.  I am trying to balance
things, so that the DPP is held accountable, particularly to the victim, for deciding to discontinue any application.  I
cannot see anything in the amendment that would concern the DPP.  I ask the government to support the amendment.
Mr J.A. McGINTY:  As a matter of policy, the Director of Public Prosecutions gives reasons whenever a notice of
discontinuance is issued for any criminal proceeding.  In my view, there is adequate public scrutiny of the Office of the
DPP.  If a request is made for reasons, the DPP, Robert Cock, QC, is certainly very amenable to explaining any decision
he has made.  I am unaware of him ever turning down a request to appear in the media, and I say that in the kindest
way.  This amendment is unnecessary.  It is supported as a matter of practice but it is unnecessary for it to be contained
in the legislation.
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Ms S.E. WALKER:  That is not true, because I do not think the Office of the DPP gives reasons when it files a nolle
prosequi, unless that is new.

Mr J.A. McGinty:  As a matter of policy, he does.

Ms S.E. WALKER:  That is a new policy.  For instance, Mr Leo McVeigh has tried for several years to get reasons for
why the DPP would not prosecute but has not been successful.  It is not true that the DPP is always transparent and
accountable.  I cannot understand why the government will not allow this amendment to be made.  The court must do
this but the DPP does not need to.  That is not good enough.  The DPP must be open and accountable, particularly when
the Attorney General has the capacity that he has with this bill.  The DPP must be seen to not be involved politically in
any decisions and to be completely aboveboard.  I will press on with my amendment.

Amendment put and a division taken with the following result -
Ayes (18)

Mr T.R. Buswell Mr J.E. McGrath Mr T.R. Sprigg Mr G.A. Woodhams
Mr G.M. Castrilli Mr P.D. Omodei Dr S.C. Thomas Dr J.M. Woollard
Dr E. Constable Mr D.T. Redman Mr M.W. Trenorden Dr G.G. Jacobs (Teller)
Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.K. Waldron
Mr R.F. Johnson Mr G. Snook Ms S.E. Walker

Noes (24)

Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk
Mr J.B. D�Orazio Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr E.S. Ripper
Mrs D.J. Guise Mr F.M. Logan Mrs C.A. Martin Mr T.G. Stephens
Mr S.R. Hill Mr J.A. McGinty Mr M.P. Murray Mr M.P. Whitely
Mrs J. Hughes Mr M. McGowan Mr A.P. O�Gorman Mr D.A. Templeman (Teller)

                                                                                                                                                                                                                 

Pairs

Mr M.J. Birney Dr G.I. Gallop
Mr B.J. Grylls Mr A.J. Carpenter
Mr J.H.D. Day Ms A.J.G. MacTiernan
Dr K.D. Hames Mrs M.H. Roberts
Mr D.F. Barron-Sullivan Mr P.W. Andrews
Mr M.J. Cowper Mr J.R. Quigley

Amendment thus negatived.

Clause put and passed.

Clause 17 put and passed.

Clause 18:  Conditions of supervision order -
Mr M.J. COWPER:  The clause states -

(1) If the court makes a supervision order against a person, the order must require that the person -

(a) report to a community corrections officer . . .

(b) report to, and receive visits from, a community corrections officer as directed by the court;

(c) notify a community corrections officer . . .

There are some valid points to be made about the supervision order.  I understand that it will be able to extend beyond
what would normally be a parole period.  For instance, if someone is given a sentence of 15 years� imprisonment and
serves 10 years, he will potentially be on parole for five years.  Once the 15 years has been completed, he will no longer
be subject to the parole period.  However, conditions may apply.  I ask the Attorney General to clarify whether
conditions can apply for any term determined by the court.

Mr J.A. McGinty:  That is right.

Mr M.J. COWPER:  Who may make submissions on the conditions that may be imposed?  For instance, can the
victim do that?

Mr J.A. McGinty:  Yes.

Mr M.J. COWPER:  Can the Attorney General, police officers and anyone else who attends the case do that?

Mr J.A. McGinty:  The parties are either the DPP or the Attorney General, but it would normally be the DPP and the
prisoner who would make submissions.  The victim can make submissions through the DPP, who would be putting
forward his or her point of view.
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Mr M.J. COWPER:  One thing that concerns me is that if these conditions are imposed, they may perhaps be relevant
to chapter XXXI of the Criminal Code.  For instance, a repeat offender may frequent such places as kindergartens or
may have a propensity to stalk his victims before preying on them.  Would a condition on stalking be imposed or, for
that matter, on the possession of child pornography?  That is an offence in itself.

Mr J.A. McGinty:  I am told that the practice in Queensland is to impose conditions in addition to the normal parole-
type reporting requirements, which are found in subclause (1)(a) to (e).  A person is not to commit a sexual offence,
which is why the application was made; that is, because he posed a risk to the community.  We then go on to subclause
(2).

Mr M.J. COWPER:  Deprivation of liberty, stalking and possession of child pornography do not come under the
provisions of that section as a serious offence, nor does indecent assault, and nor does aggravated indecent assault when
it is dealt with summarily, because it carries only a three-year penalty.  It does not come within the seven-year term to
which the Attorney General has referred.

Mr J.A. McGINTY:  This is a Queensland order that was made, I think, earlier this year.  Among other things it can
include abstaining from the consumption of alcohol for the duration of the order, and not accessing pornographic
images containing photographs or images of children on a computer or on the Internet.  I have never seen those sorts of
conditions on a parole order.  However, there is certainly the power to impose those types of conditions.

Mr M.J. COWPER:  It is very similar to the Bail Act.  I recall putting people on bail on their own recognisance, on the
condition that they not have any contact with the victim.  On one occasion when we were dealing with the forest
protesters at Sharpe block in Walpole, a condition of their bail was that they not go within a one-kilometre radius,
bounded by this road, this road and this road, of what was known as Sharpe block.  Virtually any condition can be
imposed.  Is that correct?

Mr J.A. McGINTY:  Yes.  The power to make an order is extremely broad.  The Supreme Court has the power to
make any order that it thinks appropriate.

Clause put and passed.

Clauses 19 to 37 put and passed.

Clause 38:  Providing information for psychiatrist -
Mr J.A. McGINTY:  I move -

Page 17, after line 25 - To insert the following subclause -

(2) The chief executive officer must give to the DPP a copy of anything that the chief executive
officer gives to a psychiatrist under subsection (1).

This also relates to the amendment that I will move to clause 39.  The proposed amendment addresses a concern that
was raised by the President of the Court of Appeal, Hon Justice Steytler, relating to reports of a psychiatrist to be
prepared pursuant to an order made under clause 14(2).  Each psychiatrist will form an opinion inter alia upon the
materials provided to him or referred to by the chief executive officer.  The person examined may not have access to
this material.  Under clause 39 only the report itself will be given to that person.  Because the material provided by the
chief executive officer does not go to the Director of Public Prosecutions, the duty to disclose provided for in clause 9
would not encompass these materials.  To address this concern, it is proposed that clause 38 be amended to provide that
the chief executive officer must provide the DPP with the same materials as provided to the psychiatrist.  Further, it is
proposed that clause 39 be amended to provide that the DPP must not only give a copy of the psychiatrist�s report to the
person examined but also at the same time give the person the materials previously provided to the psychiatrist and the
DPP upon which the psychiatrist�s report is based.
Amendment put and passed.
Clause, as amended, put and passed.

Clause 39:  Copies of report to DPP and person examined -
Mr J.A. McGINTY:   I move -

Page 18, line 17 - To insert before the full stop at the end of the line -

and at the same time give to the person a copy of anything that the chief executive officer gives to the
DPP under section 38(2)

The reasons for this amendment are the same as for the last amendment.
Amendment put and passed.

Clause, as amended, put and passed,
Clause 40 put and passed.
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Clause 41:  Deciding certain matters on the papers -
Ms S.E. WALKER:  I move -

Page 19, line 23 - To insert after �kind� -

, including a victim impact statement

The reasons for that are obvious.  There is no reference in that clause to a victim impact statement.  It is important for
the court and the psychiatrist that the victim�s views about the offence be taken into account.  It will not be contained in
the official transcript of any judicial proceedings.  It is not a report.  It is a victim impact statement.  I want to ensure
that that is covered.

Mr J.A. McGINTY:  I think the victim impact statement should be used in this context.  However, my advice is that
clause 42(4), which refers to what the court may receive in evidence, states that it may include -

(a) any document relevant to a person�s antecedents or criminal record;

even more importantly -

(b) anything relevant contained in the official transcript of any proceeding against a person for a serious
sexual offence, or contained in any medical, psychiatric, psychological or other report tendered in a
proceeding of that kind.

I support the notion that a victim impact statement should be included among those documents.  However, my advice is
that the reference in subclause 4(b) to �anything relevant contained in the official transcript� would cover a victim
impact statement that was tendered or read out in the course of the proceedings.  It only needs to be contained in the
official transcript.  In the circumstance in which a victim impact statement was tendered rather than read out, the mere
reference to it in the official transcript would mean that it could be received by the court under this clause.  I support the
thrust of what the member for Nedlands is saying.  However, the advice from the DPP is that it is adequately covered
and would be able to be tendered.

Ms S.E. WALKER:  Then let us also leave out the psychiatric report or the psychological report.  We want to ensure
that the victim impact statement is included on behalf of victims.  The Attorney General, by not supporting this simple
amendment, is ensuring that it may not be included.  It is a nonsense to suggest that the victim impact statement is read
out in court.  It is a very confidential, sensitive document that is received by the court and read by the court.  Sometimes
the victim is able to give evidence.  However, the victim impact statement should be included in the bill.  It is very
basic.  It has not been included because the Attorney has just copied the Queensland legislation without giving it any
thought.

Amendment put and a division taken with the following result -

Ayes (17)

Mr T.R. Buswell Mr J.E. McGrath Mr T.R. Sprigg Mr G.A. Woodhams
Mr G.M. Castrilli Mr P.D. Omodei Dr S.C. Thomas Dr G.G. Jacobs (Teller)
Dr E. Constable Mr D.T. Redman Mr M.W. Trenorden
Ms K. Hodson-Thomas Mr A.J. Simpson Mr T.K. Waldron
Mr R.F. Johnson Mr G. Snook Ms S.E. Walker

Noes (24)

Mr J.J.M. Bowler Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk
Mr J.B. D�Orazio Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr E.S. Ripper
Mrs D.J. Guise Mr F.M. Logan Mrs C.A. Martin Mr T.G. Stephens
Mr S.R. Hill Mr J.A. McGinty Mr M.P. Murray Mr M.P. Whitely
Mrs J. Hughes Mr M. McGowan Mr A.P. O�Gorman Mr D.A. Templeman (Teller)

                                                                                                                                                                                                                 

Pairs

Dr K.D. Hames Mrs M.H. Roberts
Mr B.J. Grylls Mr A.J. Carpenter
Mr D.F. Barron-Sullivan Mr P.W. Andrews
Mr M.J. Birney Dr G.I. Gallop
Mr M.J. Cowper Mr J.R. Quigley
Mr J.H.D. Day Ms A.J.G. MacTiernan

Amendment thus negatived.

Clause put and passed.

Clauses 42 to 44 put and passed.
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Clause 45:  Warrant of commitment upon order for detention -
Mr J.A. McGINTY:  I move -

Page 20, line 30 - To delete �committal into custody� and substitute �detention in a prison under the Prisons
Act 1981�.

This clause simply referred to committal into custody and did not apply the provisions of the Prisons Act to that form of
custody.  The amendment clearly indicates the form of custody, namely, �detention in a prison under the Prisons Act
1981�.  This removes any uncertainty about the form of custody.  This issue was raised by Hon Justice Murray of the
Supreme Court in response to a request for comments on the draft bill from the Honourable Chief Justice of the
Supreme Court.  Hon Justice Steytler, President of the Court of Appeal, also supported Hon Justice Murray�s views that
the form of custody should be clarified to remove any uncertainty.
Mr R.F. JOHNSON:  I am interested in the amendment moved by the Attorney General.  It is good to see that he is
amending his own legislation, which is not unusual in this place.  When the Attorney and his colleagues introduce
legislation they always have to amend it, because they do not get it right in the first place.
I agree with the amendment, but it falls short in the description.  It should refer to the classification of maximum
security.  If we are talking about dangerous sex offenders in this legislation, we might as well go the whole hog and
state which form of prison they should go to, pursuant to the Prisons Act.  To my mind there is only one type of prison
in which they should be incarcerated, and that is maximum security.  God knows why, but over the past five years they
have been put into medium and minimum-security prisons.  Somebody in the Department of Justice must have some
harebrained scheme to move dangerous criminals from maximum to medium or even minimum-security prisons.  I
suggest to the Attorney General that he amend his amendment to ensure that these people are incarcerated in a
maximum-security prison.  I know he will not do it.
Mr J.A. McGINTY:  The member is completely correct.
Mr R.F. Johnson:  It was worth a try.
Mr J.A. McGINTY:  For somebody who is subject to an order of this nature, there is only one place and that is
maximum security.  I am not in a strong position today to be arguing against the member�s suggested amendment in
light of the escape from a minimum-security establishment by two people who should not have been there, but that is a
matter for the prison authorities.  It beggars belief that anyone who is subject to an order of this nature would not be in a
maximum-security prison.
Mr R.F. Johnson:  It might beggar belief, but a lot of the decisions made by the bureaucrats in the Department of
Justice beggar belief, because so many prisoners have been put in the wrong classification of prison since this
government has been in power.  The Attorney General has the chance to address that situation with his amendment.
Mr J.A. McGINTY:  In many of the cases to which the member is referring there is at least an argument why the
prisoners were placed where they were.
Mr R.F. Johnson:  Which ones?  I cannot think of any.  What about Keating?
Mr J.A. McGINTY:  He was not in minimum security.
Mr R.F. Johnson:  No; he was in medium security.  He should never have been there.
Mr J.A. McGINTY:  He should never have been there.  The purpose of minimum security is to prepare people for
integration back into the community.  These were two people destined for deportation.

Mr R.F. Johnson:  Four years out from the time of release!
Mr J.A. McGINTY:  It beggars belief.
Mr R.F. Johnson:  Who is running this show?  Is it the bureaucrats or the government?  Where is the Minister for
Justice?

Mr J.A. McGINTY:  He is no doubt out looking for them.
Mr R.F. Johnson:  He is missing in action.  He needs to go looking for them because it is his responsibility.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 46 and 47 put and passed.
Title put and passed.

TAXI AMENDMENT BILL 2005
Third Reading

Bill read a third time, on motion by Ms A.J.G. MacTiernan (Minister for Planning and Infrastructure), and
transmitted to the Council.


