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drafted and, while expressing his intention not to hold up passage of the legislation, the Leader of the Opposition
requested that industry be allowed an opportunity to comment between its passage from that Chamber to the Legislative
Council.  In response, I gave an assurance that further consultation would occur and requested the Minister for Housing
and Works in the Legislative Council to report that outcome to the Council.  Following that further consultation,
concerns were raised that the exclusion provided by the amendments did not adequately address circumstances in which
a proprietor ceases to be a proprietor of the business due to dismissal, expulsion or voluntary retirement or a proprietor
is not an individual.  Further amendments were made during the consideration in detail stage in the Legislative
Council - although it is still so old-fashioned that it calls it the committee stage - and those amendments were passed by
the Legislative Council.  I have to declare that this is a victory for the Leader of the Opposition.

Mr C.J. Barnett:  Pardon!

Mr E.S. RIPPER:  The Leader of the Opposition expressed the view that further consultation might be required on this
issue, and when that further consultation occurred, some additional matters were raised with the Government.  The
Government was happy to finetune the provisions, which were designed to avoid the use of put and call options as a tax
avoidance device, to allow their use for genuine succession planning in businesses.  I believe the outcome is acceptable
to the business community and I thank the Leader of the Opposition for both his preparedness to allow early
consideration of this matter when the legislation was first before the House and his expected support of the outcome that
we have reached.

Mr C.J. BARNETT:  I am pleased with this outcome.  In the debate in this House I did raise that very technical issue.
There was obviously a desire to minimise the opportunity to avoid tax and that desire had unwittingly affected the
genuine use of put and call options as part of a commercial transaction but not for minimising tax payments.  It was
appropriate that people in the industry should have an opportunity to talk to the Office of State Revenue about that
issue.  That took place and the provisions that finally emerged from the upper House were a result of some
commonsense and goodwill.  I therefore thank the minister and the Government for taking on board those matters and
for improving the legislation accordingly.

Mr E.S. RIPPER:  While I have my last opportunity to speak on this matter, I will briefly outline to the House when the
legislation is expected to come into effect.  The majority of the measures contained in the business tax review Bills
commence from the date of proclamation, with the exception of the abolition of stamp duty on workers compensation
insurance, which applies to policies affected on or after 30 June 2004, and some minor changes arising from the
Taxation Administration Act 2003, which are deemed to have commenced immediately after that Act came into
operation.  The abolition of debits tax also commences from the date of royal assent, but will be effective from 1 July
2005.  It is recognised that certain measures will require significant taxpayer and practitioner education as well as
system changes prior to the changes taking effect.  With this in mind, the Government intends the new hiring
arrangements regime to operate from 1 July 2004.  Further, the abolition of duty on life insurance is scheduled to
commence on 1 July 2004 to allow time for the treatment of life insurance writers to be settled at an interjurisdictional
level.  The remaining measures will be proclaimed to commence from 1 January 2004.

I pay tribute to the people in the Department of Treasury and Finance and the Office of State Revenue for their work on
this legislation.  They and parliamentary counsel have done a magnificent job in progressing a very complex set of
measures.
Mr C.J. BARNETT:  I want to make a comment also on this exercise.  The idea of independent regulation is good.  I
genuinely hope that this authority does work well.
Mr E.S. Ripper:  You are on the ERA.
Mr C.J. BARNETT:  I am sorry, the Treasurer is correct - it has been a long week.  I wanted to make the comment on
the previous Bill that the Economic Regulation Authority is in an incredibly powerful position, possibly rivalling that of
the Commissioner of State Revenue in this Bill.  I hope the ERA does not become all powerful, but will deal with the
administration of regulatory functions in a normal matter-of-course way, as I am sure the Office of State Revenue will
in this matter.
Mr J.C. Kobelke:  The politicians will strike back if it becomes so powerful that it offends them.
Mr C.J. BARNETT:  Yes.

Question put and passed; the Council's amendments agreed to.
The Council acquainted accordingly.

RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2003
Consideration in Detail

Resumed from an earlier stage of the sitting.

Clause 17:  Section 12 amended -
Debate was interrupted after the clause had been partly considered.
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Mr D.F. BARRON-SULLIVAN:  I promised that I would not drag out debate on this clause, which is the most
contentious part of this Bill.  I want to pick up on something the minister said during the second reading debate; namely,
that the Labor Party’s policy on trading hours relates to only this term in office.  Consequently, the minister feels
comfortable about the fact that the changes in clause 17, and these other changes, will take effect from May 2005.  We
thought we had made a mistake so we checked the Labor Party policy.  We saw the smiling face of the Premier, Dr
Geoff Gallop, at the top left of the screen on the web site.  The page lists the policies, and outlines that Labor took these
policies to the 2001 state election.  We went through the policies and clicked on the policy titled “small business - the
way ahead”.  I have been right through it, minister, and I can see nothing stating that these policies are for this term or
the next term of government.  We hope there is only one term in government.  I noticed that page 12 of the small
business policy reads -

Labor will

• introduce complementary State-based trade practices legislation in the first term of government.
I do not understand why only one policy states “in the first term of government”.  The minister probably cannot provide
an answer off the cuff.  Will the minister provide it by way of supplementary information?  I would dearly love to see
the Labor Party policy that specifies that the trading hours policy applies to only this one term in office.

All of the other arguments on extending trading hours have been made.  I have given notice that the Opposition will call
a division on the matter as it feels strongly about this matter.  Unfortunately, as a result of the review clause and this
clause in particular, the Opposition is unable to support the Bill.  The Opposition is happy to support most clauses, a
number of which make a great deal of sense.  Some could have gone further, such as those relating to the number of
people who can work in a small retail shop.  The provisions relating to the motor trade industry are excellent.  The
minister has indicated that some of the other parts of the Bill tidy up potential legal loopholes.  I do not necessarily
agree with that interpretation, but I am prepared to work with the minister, and the Liberal Party is prepared to be very
constructive in dealing with the matter.  Unfortunately, on this clause we must draw a line in the sand.  We cannot
support this clause and we will oppose the Bill because this clause remains in it.

Mr B.J. GRYLLS:  Can the minister inform me whether he has been contacted by any of the major department store
chains about whether they will utilise the extended trading period?

Mr J.C. KOBELKE:  I am a little tired because we worked late last night.  I know that we have received general
feedback.  My understanding is that there will be some take-up.  However, we must take account of the fact that
sometimes Coles and Woolworths have stand-alone stores and sometimes they have stores in major retail centres.  I
have not had a clear view from shopping centre owners about whether major retail centres will open.  I cannot recall a
specific letter to that effect, but I have heard word -

Mr B.J. Grylls:  It is not Coles and Woolworths; it is Myer, David Jones and those types of businesses.  Have they
indicated to you that they want the extra hours during the week in which to open?

Mr J.C. KOBELKE:  No; they prefer to open on Sundays.  Therefore, there is no clear view on what the big
departmental stores will do about midweek trading.

Mr B.J. Grylls:  They do not open in the eastern States.

Mr J.C. KOBELKE:  They did at various times; they tried it.  The same may occur here; they may do it for a while in
some areas and see whether they get the patronage.  If they do not get the patronage, they will not stay open.  We are
simply leaving it open, so that if there is a demand by consumers, these retailers can move into that market.

I will respond to another point the member raised earlier about inspectors checking on small shops to see whether they
have complied with the requirements of their certificates.  The best person to deal with the issue is not available today -
not through industrial action, but for other reasons.  The advice I have received from people - this is just their
recollection; they have not gone through the formal records - is that there have been three cancellations over the past
five years or so.

Mr B.J. GRYLLS:  On behalf of the National Party, I put on the record our grave concerns about this legislation.
Throughout the debate on the deregulation of trading hours, the Government championed the cause of more choice for
consumers in Western Australia.  Extending trading hours on weeknights through this legislation will not result in more
choice for consumers in Western Australia.  They might hope that Myer, David Jones, Harvey Norman and Retravision
stores will be open on weeknights, but the examples in the eastern States tell us that that will not be the case.  If those
stores follow the direction from their head offices in the eastern States, they will remain closed.

Mr J.C. Kobelke:  You must keep in mind that the other States have extensive trading hours on Sundays.  Not having
extensive trading hours on Sundays makes us different; therefore, they may be more willing to open, or see a greater
advantage in opening, on weeknights.

Mr B.J. GRYLLS:  I think that the reason they do not open on weeknights is that the customer demand is not there to
keep them open.  The National Party concern that I want to put on the record is that this legislation is purely about
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giving Coles and Woolworths access to extended trading hours, and the sole aim of Coles and Woolworths is to use
those extended trading hours to take away market share from the smaller independent stores.  That certainly will not be
a good result for choice for Western Australians; it certainly will not be a good result for choice of prices for Western
Australians.  For that exact reason, the National Party will not support this clause.  It remains to be seen just how
quickly those major retailers manage to take that market share from the independent retailers.  I am sure that, down the
track, after this legislation has given that control to the two major retailers, we will be in this Parliament again, trying to
legislate a way to return more competition to the market.

Mr D.F. BARRON-SULLIVAN:  I am encouraged to say something very briefly following the comments of the
member for Merredin.  This is probably a matter that has not been discussed yet.  We have previously canvassed the
prospect of this legislation not passing through both Houses of Parliament.  It will pass through this House because the
Labor Party has a thumping majority over the Liberal and National Parties and the Independents.

Mr N.R. Marlborough:  That is how it should remain.

Mr D.F. BARRON-SULLIVAN:  That is for another day.  In fact, that is an argument for 19 February 2005.  My point
now is that if this clause is passed, which undoubtedly it will be, and if this Bill is passed by this House, which
undoubtedly it will be, the onus will be squarely on the Greens (WA) to join with the Liberal Party in preventing it
being passed by the upper House.  I pick up a very important point made by the member for Merredin; that is, instead of
this Bill being called the Retail Shops and Fair Trading Legislation Amendment Bill, it could almost be renamed the
Coles and Woolies benefit Bill because, at the end of the day, they are the only businesses that are pushing for
weeknight trading in this State.  The Government in this State has about a $12 billion budget.  It is a substantial entity
that is kowtowing to two organisations that account for sales in Australia of about $55 billion.  That is what this clause
in this legislation amounts to.  It is nothing short of subjugation to those two major conglomerates, which together
command eight per cent of the Australian economy.  I believe they have ridden roughshod over the small business
sector in this State and have managed to persuade the Labor Party in this State to agree to the extension of trading on
weeknights.  I use this opportunity to publicly call on the Greens (WA) in the upper House to support the Liberal Party
and our colleagues in the National Party.  Hopefully, we will prevent this legislation going through the upper House,
and we can make a good issue of it in the next election.

Mr B.J. GRYLLS:  I will raise one more point on this issue.  I take heart from the fact that the minister has decided to
not allow Sunday trading under this legislation, for the reasons that he outlined in his second reading speech, which are
reasons that the National Party championed during the original deregulation of trading hours debate.  However, at this
time I would like the minister to explain to me how he can run those arguments about keeping Sunday free for the
family and people not having to work seven days a week and about the major imposition on small business owners, who
will be forced to work seven days a week.  Will the minister explain to me how he can have that policy on retail trading
hours, but when it comes to the changes in the liquor industry, which we are currently moving towards, he discounts
that and will allow trading on Sundays for the independent liquor retailers?
Mr J.C. KOBELKE:  The licensing of liquor stores is not a matter that is contained in this Bill.  I do not think there is
any inconsistency.  They are different areas, and there are a range of different issues.  Therefore, that issue will be
brought forward, and we will debate it in due course in this Chamber.  I need to say to both the member for Mitchell
and the member for Merredin that their very narrow view of the world, which tends to see sinister motives in
everything, does not do them justice and is not credible in terms of the realities that we must deal with.  Clearly,
dominant market share is an issue.  We do not resile from that.  We are concerned about it and will monitor it.
However, to somehow blacken the name of Coles and Woolworths and make them the enemy is an absolute nonsense.
They are major, reputable companies.  I got involved with them in respect of their training.  One of the senior people
from the Chamber of Commerce and Industry of Western Australia is a major contributor regarding their occupational
health and safety responsibilities.  They take their responsibilities as corporate citizens and employers very seriously.
They have been commended on many occasions on a range of issues, such as the training they provide, their support
and care for their workers, and their contribution to the wider community in so many ways.
Members who try to blacken the name of those organisations do no justice to themselves.  They are big organisations,
and people could be a bit concerned that their power is becoming too great.  However, it does no credit to the members
for Mitchell and Merredin to denigrate them in that way.  They would realise that if they had some understanding of the
contribution that the companies and their very large work forces make to this State.
It was also said that this legislation is all about the big companies and that no-one else wants it.  As I showed earlier, the
Australian Consumers’ Association wants it.  The member for Mitchell referred to that organisation to support the other
part of his argument.  It wants total deregulation on behalf of consumers.  However, the members have simply
disregarded that.  They have put their head in the sand and taken no account of what the vast majority of Western
Australians want, which is more shopping hours.  We have sought to come to a compromise position that provides some
extra retail trading hours.  We are trying to meet that need.  Members can argue about whether this is the best way to do
that.  Other ways could be considered.  However, at the end of the day, members cannot deny the demand from ordinary
members of the public for extended shopping hours.  The narrow view that this legislation is simply about vested
interests and nothing else is simply not true and does no credit to the members who take up that line of argument.
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Mr B.J. GRYLLS:  I certainly do not seek to denigrate the contribution of Coles and Woolworths to the Australian
economy.  They are very important companies.  I simply point out that handing Coles or Woolworths up to 80 per cent
of the market share of the retail grocery trade will not be beneficial for Western Australia or consumers.  As a member
of Parliament elected to represent the views of my electorate, I put those views very forcefully.  Those views are put to
me regularly by consumers who are very concerned about what is happening in the Australian retail grocery market.
The Bill before us will allow Coles and Woolworths to use their market power.  Obviously, they must use that market
power within the constraints of the laws.  However, in my contribution to the second reading debate, I put on the record
that I am concerned about those laws, and I specifically referred to section 46 of the Trade Practices Act.  I simply put
on the record that I am very concerned about the path that retail grocery trading in Australia is taking.  I will continue to
fight that issue for as long as I am a member of Parliament.  I certainly do not seek to denigrate Coles and Woolworths
and their contribution; I am just concerned that they will be the only ones making a contribution.

Mr N.R. MARLBOROUGH:  I have listened to the debate with some interest.  I am staggered by the line taken by the
Opposition, particularly the member for Merredin.

Ms K. Hodson-Thomas interjected.

The DEPUTY SPEAKER:  Member for Carine, you are out of your seat.

Mr N.R. MARLBOROUGH:  It is a rather unique approach.  It is a Jekyll-and-Hyde approach.  The member is a farmer
as well as a politician.  He wants to look at the power of Woolworths and Coles under the present system.  One would
think that, with their control of the marketplace and their great marketing ability - nobody denies their marketing
ability - they are the very organisations that sell most of the product the member produces.

Mr B.J. Grylls:  You could not be further from the truth.

Mr N.R. MARLBOROUGH:  Really?  Do they not use the member’s wheat?  Do they not sell bread?  Do they not sell
cakes?

Mr B.J. Grylls:  The biggest problem we have is that Coles and Woolworths control all the market and dictate the prices
to the producers.

Mr N.R. MARLBOROUGH:  Now we are coming to the real issue.  I thought that was it.  I asked myself what was
behind this.  I wondered whether this man from Merredin was really a battler for the little corner shopkeeper or whether
he was actually concerned about his own pocket.  From his own lips we have been told the answer.  On the one hand he
says that he does not want to attack and denigrate Woolworths and Coles, and on the other -

Mr D.F. Barron-Sullivan:  What is my excuse?

Mr N.R. MARLBOROUGH:  The member is just silly.  We all know that.  That does not apply to only this legislation;
that is understood right across the board.

Mr B.J. Grylls:  Come back to me.  I am interested in this debate.

Mr A.J. Dean:  The member for Mitchell already enjoys seven-day trading in his electorate.

Mr N.R. MARLBOROUGH:  I know.  I want to pursue this.  When we scratch the surface of this newfound socialist
from the National Party - we do not have to scratch very far - we find that it is all about his pocket.  The member sees
Woolworths and Coles as being so in control of the market place that it affects the very prices he can get when he sells
his product.  He has a legitimate right to argue that position.  However, he should be honest about it.  He should not try
to lay the blame on this legislation or on this Government, which is trying to get a balance between what certain sectors
of the retail industry require in terms of lifestyle.  I have a great deal of sympathy for people who run small businesses.
I am aware that if a person is running a small business, much of what he does relies on his ability to run that business.
He cannot always replace his skills as an owner with somebody who is hired or employed.  In a one or two-person
business it simply cannot be done.  If a person had a small business, he would make sure that -

Ms S.E. Walker:  Have you ever had a small business?

The DEPUTY SPEAKER:  Order, member for Nedlands!

Mr N.R. MARLBOROUGH:  If a person ever had a business, he would never, under any circumstances, employ the
member for Nedlands.  The last time I saw cow pats stacked as high as the member for Nedlands was in a cow paddock
in India.  It was a long time ago.

Ms S.E. Walker:  How do you run your small business?

Mr N.R. MARLBOROUGH:  Like the member runs her small mind.

Ms S.E. Walker:  I have a good mind.  None of your bulldust.

Mr R.F. Johnson:  She has your mark.

Mr N.R. MARLBOROUGH:  Mate, she is a legend in her own brain cell; that is her problem.
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Ms S.E. Walker interjected.

The DEPUTY SPEAKER:  Order, member for Nedlands!

Mr N.R. MARLBOROUGH:  As I said earlier, it is very difficult for an owner of a small business to hire someone to
replace him.  I have a great deal of sympathy for these people.  However, this legislation is all about recognising that
Governments need to have a sympathetic approach in a market place for which the States are not responsible.  We are
not responsible for the legislation that allows Coles and Woolworths to have 70 per cent or 80 per cent of the
marketplace; it is a federal matter.  If we attempted to interfere in that process too much, we would be penalised by
federal legislation.

Mr M. McGOWAN:  I would like to hear more from the member for Peel.

Mr N.R. MARLBOROUGH:  If we were to attempt to interfere, federal legislation would penalise the States for doing
so.  The reason the legislation before us, it could be argued, changes the position of the Labor Party when it went to the
election, is that federal legislation will not allow the States to do as coalition members wanted to do when they were
previously in opposition.  That legislation will not allow the industry to be treated in the way suggested by coalition
members when they were in opposition.  The Australian Competition and Consumer Commission will penalise the
Government if it tries to do that.  This Government could have put the blame on the ACCC and fallen right over and
said there would be seven day trading, 24 hours a day - which, by the way, is predominantly what is done in the rest of
the Australia.  We have not done that.  We have put in place legislation that tries to take on board all the concerns that
small trading firms have, while, at the same time, considering the consumers who want to have far more than what we
have offered.  As the minister indicated, the consumer groups in Australia want to have seven-day trading.  In Australia
today, consumers have predominantly part-time jobs.  There are more women working in those jobs.  They do not have
the same sorts of shopping hours that my mother or I traditionally had between nine o’clock in the morning and five
o’clock in the evening.  They need greater flexibility.  I have seen partial deregulation of the retail industry in my
electorate because Rockingham is classified as a holiday resort by an Act of Parliament passed some 15 years ago.
Sunday trading occurs in Rockingham about 14 or 15 times a year, more if Christmas is included.

Mr M. McGowan:  Twenty five times a year.

Mr N.R. MARLBOROUGH:  The member for Rockingham tells me it is 25 times a year.  I live with a greater degree of
deregulation with my nearby shopping centres and small retailers.  It is very popular, whether I like it or not.  People go
to the shopping centres in droves on Sundays.  It is not just people from Rockingham; everyone from the metropolitan
area comes down to shop at Rockingham on Sundays.

Mr R.F. Johnson:  I don’t.

Mr N.R. MARLBOROUGH:  The member knows the rules relating to him: we will not let him come down!  Is not a
question of “I don’t”; it is “we will not let him”!

There are far more people at the shopping centres in Rockingham on a Sunday than there are residents of Rockingham.
However, many of the small shops are closed on Sundays.  Owners say it is not worth opening.  Although Target and
Kmart are open, it is mostly groceries that are sold on a Sunday.  Small jewellery or dress shops or hairdressers do not
open under current legislation.  This legislation is a measure of trying to accommodate all sides.  We should recognise
that.  It is easy to score political points; I have demonstrated that.  The member for Merredin is concerned about the gate
prices on his farm.  That is fine; he is allowed to have that position.  To blame this legislation on an issue he has had to
live with for years is totally unfair and not appropriate.

Clause put and a division taken with the following result -

Ayes (23)

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper
Mr C.M. Brown Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts
Mr A.J. Carpenter Mr R.C. Kucera Mrs C.A. Martin Mr D.A. Templeman
Mr A.J. Dean Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely
Mr J.B. D’Orazio Mr M. McGowan Mr A.P. O’Gorman Ms M.M. Quirk (Teller)
Dr J.M. Edwards Ms S.M. McHale Mr J.R. Quigley

Noes (16)

Mr C.J. Barnett Mrs C.L. Edwardes Mr R.F. Johnson Mr T.K. Waldron
Mr D.F. Barron-Sullivan Mr J.P.D. Edwards Mr B.K. Masters Ms S.E. Walker
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Dr J.M. Woollard
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Ms K. Hodson-Thomas (Teller)
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Pairs

Mr J.A. McGinty Mr A.D. Marshall
Dr G.I. Gallop Mr J.L. Bradshaw
Ms A.J. MacTiernan Mr W.J. McNee
Mr P.B. Watson Mr R.A. Ainsworth
Mr S.R. Hill Mr M.W. Trenorden

Clause thus passed.

Clauses 18 to 22 put and passed.

Clause 23:  Section 12D inserted -

Mr D.F. BARRON-SULLIVAN:  Proposed new section 12D refers to protection for people who wish to join or take
part in tenants’ associations.  Has this been a problem in Western Australia?  Have there been any complaints and what
has been the incidence of those complaints?  Proposed new subsection (3) states -

A tenant under a retail shop lease may apply in writing to the Tribunal in respect of a failure by the landlord to
comply with subsection (2) -

That is where the landlord must treat tenants equally.  It further states that the landlord can be ordered to pay
compensation and so forth.  Do similar arrangements operate under any state laws, and has there been time to assess the
operation of those provisions?

Mr J.C. KOBELKE:  Similar laws apply in Victoria and New South Wales.  I am not aware of any in Western
Australia.  This was a matter that we promised prior to the election.  Some concerns were expressed by small business;
in fact, there was a fair bit of concern.  It may have been driven by a television program that highlighted the case in
another State or something.  I remember at the time there was a fair bit of discussion about it, but to my knowledge that
has not been a real issue in Western Australia.

Clause put and passed.

Clause 24:  Part 11A inserted -

Mr D.F. BARRON-SULLIVAN:  Proposed new section 15A provides the following definition -

“applicable industry code”, in relation to a person who is a participant in an industry, means the prescribed
provisions of an industry code relating to the industry.

Can the minister explain what the prescribed provisions will be?  It also provides the following definition -

“industry code” means a code regulating the conduct of participants in an industry towards other participants
in the industry or towards consumers in the industry.

Can the minister also explain which code that is and how it will be prescribed?

Mr J.C. KOBELKE:  My understanding is that the codes referred to are codes under the Trade Practices Act.  There are
currently no such codes, but there is the ability to establish such codes.  What we are picking up here is that if the codes
were to lay down standards of expected behaviour with regard to tenancies and there was a contravention of those
standards, that could be referenced back to this provision.

Mr D.F. BARRON-SULLIVAN:  Although we have indicated that we are very supportive of these provisions, the point
needs to be made that, to an extent, they will replicate the situation that exists at the federal level.

Mr J.C. Kobelke:  That is quite deliberate.

Mr D.F. BARRON-SULLIVAN:  Exactly.  We have some advice indicating that if the Government wants to make
these provisions effective, it will need to go one step further.  The point I was making in asking about the codes is that
we do not currently have any codes at the state level that can be implemented.  The proof of the pudding will be in the
eating as to how well these provisions will operate, but at the moment some people are indicating that perhaps these
provisions should have gone further.

Mr J.C. Kobelke:  The issue, just to put it on the record - I am sure the member understands - is that if we were to
legislate in a way that was contrary to the Trade Practices Act, the commonwealth legislation would override the state
legislation.  Therefore, we need to legislate in conformity with that Act.  The Trade Practices Act applies to
corporations.  Therefore, small businesses that are not corporations currently do not have any recourse to that
protection.  We want to ensure that that protection is available both in this Bill and in the Fair Trading Act.



13836 [ASSEMBLY]

Mr D.F. BARRON-SULLIVAN:  I appreciate that.  What I am alluding to, obviously, is the need for some slightly
more stringent measures.  Perhaps that is a matter that we can introduce into the public domain for some debate next
year.

Mr J.C. Kobelke:  We accept that this is not a panacea, but it is a reasonable step in the right direction.

Mr D.F. BARRON-SULLIVAN:  Proposed section 15C(2)(c) at page 27 states-

whether the tenant was able to understand any documents relating to the lease;

I am interested in the approach that the Government is taking to this matter.  We do not have any problems with that
approach.  However, the Labor Party went to the last election with a firm commitment that it would provide a standard
format that would substantially reduce the administrative and legal costs associated with entering into commercial lease
arrangements.  Can the minister give us a bit of background on that matter?  Obviously that will have some bearing on
this clause.

Mr J.C. KOBELKE:  I am advised that a fair amount of work has been done on that matter.  I am aware from reading
the papers - I cannot recall it clearly, because it is fairly complicated - that the position that has now been reached is that
standard clauses are in the process of being developed.  The intention is not to put them in by way of regulation and
dictate to the industry what it should do.  The general view in the industry, as I understand it, is that it does not want
that sort of heavy-handed approach, because there will be cases in which tenants, and also landlords, want to put in
place special offers, and if we were to tie them down to a standard agreement it might be too restrictive.  Therefore, the
proposal is that various parts of the standard agreement will be available as models, and we will encourage the industry
to use those models.  Work is being done on that matter at this time.

Mr D.F. BARRON-SULLIVAN:  Proposed paragraph (m) on page 28 refers to the fact that the tribunal can look at -

the extent to which the landlord unreasonably used information about the turnover of the tenant’s . . . business
to negotiate the rent;

I again refer to the Labor Party’s policy before the last election, which states that Labor would -

remove the obligation on retailers to disclose turnover figures . . .

The implication was quite clear that the Labor Party would make sure that tenants would not have to reveal their
turnover figures, whereas this legislation really just revolves around the unreasonable use of those turnover figures.  I
am sure that the minister is aware of the sorts of problems that occur with turnover rents for speciality shops in
shopping centres.

Mr J.C. KOBELKE:  The review committee which was set up and in which small business played a major role
considered that and other election commitments.  The view of the committee was that the connecting of rent to turnover
should not be totally outlawed, as it is sometimes an advantage to tenants as well as to landlords.  Picking up on the
issue of unconscionable conduct, we can now look at the abuse of that process by landlords.  That is what is meant by
the words “unreasonably used information about the turnover of the tenant’s or a previous tenant’s business to negotiate
the rent”.  The total outlawing of the use of turnover in determining rent was judged not to be the best way to go.  The
aim was to provide protection, because the real concern is with unreasonable requests for rent increases based on
turnover or the misrepresentation of turnover.

Mr D.F. Barron-Sullivan:  When you say the real concern, for whom is it a real concern?

Mr J.C. KOBELKE:  It is a real concern for small business tenants.

Mr D.F. Barron-Sullivan:  Are you saying that tenants are happy with this, and would rather this than your original
policy?

Mr J.C. KOBELKE:  The Small Business Development Corporation committee consulted extensively with small
business.  That was the recommendation it made to us.

Clause put and passed.

Clause 25:  Section 27 amended -

Mr D.F. BARRON-SULLIVAN:  This is where the legislation alludes to court proceedings and so on.  One of the
concerns expressed by the small business community about retail leasing disputes is that when these disputes end up in
court, a tenant can have a win on the first round but then the landlord or his agent can appeal the matter and go one step
further.  Many small businesses simply do not have the resources to carry on that sort of legal action.  Again, one of the
things the Labor Party committed to before the election was to -

provide a less expensive way for retailers to take action where they have been subjected to unconscionable
treatment;
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The Liberal Party has floated the idea of imposing a limited right of appeal.  Did the Government consider
implementing a limited right of appeal on these matters?  If so, why does that not appear in this legislation?
Mr J.C. KOBELKE:  I am very conscious of the matter that the member has raised.  There are very limited appeal rights
in general matters.  The term “unconscionable conduct” is defined more clearly by case law.  The merits of a case must
be considered, and that can be quite complex.  In this area there are appeal rights.

Mr D.F. Barron-Sullivan:  I suppose my question was: why are you leaving out appeal rights?  Why not have a limited
right of appeal?

Mr J.C. KOBELKE:  I was trying to explain that.  I am not a lawyer.  The issue is that unconscionable conduct is
established by the decision of a court.  Unconscionable conduct is not a simple administrative matter.  Matters of a
simple administrative nature have much more limited appeal rights.  In the matter that the member quite rightly raised, a
party - normally the landlord with his deeper pockets - can win against the disadvantaged small retailer.  I am conscious
of what the member is saying, and we were watching very closely the changes that came forward in the State
Administrative Tribunal legislation to make sure that additional appeal rights would not be opened up, which could
mean that the more standard cases could be dragged on by the parties with the deeper pockets and they could win
because they could just keep on going through appeals and wear down the other parties.  Unconscionable conduct is of
its very nature not a simple administrative matter.  Therefore, appeal rights will be available.  Of course, that will
establish case law.  As case law evolves, not merely here but across the whole of Australia, it will set the standards that
apply in these types of tenancies.

Mr D.F. Barron-Sullivan:  I know there will be appeal rights, but the legislation could be amended to limit those rights.

Mr J.C. KOBELKE:  The advice I am getting is that these appeals will be dealing with issues of law.  I am advised that,
as a standard legal principle, issues of law would always be appealable as a general approach.  If it were a matter of
fact, such as whether the rent was paid, the facts can be determined by going through tribunals, and no appeal right is
given.  That obviously has the benefit of keeping costs down and means that the financially weaker party can win on the
merits of a case without it going to appeal.  However, when it is a matter of law, the general standard is that it will be
appealable.

Mr D.F. BARRON-SULLIVAN:  I will not pursue this, because I suggest that when this gets to the upper House it may
be a matter that the shadow Attorney General might like to get his teeth into.  The Liberal Party is very firmly
committed to introducing a process of limited appeal rights for tenancy disputes, but that can be dealt with in more
detail in the upper House.

Clause put and passed.

Clauses 26 to 31 put and passed.

Title put and passed.
Leave granted to proceed forthwith to the third reading.

Third Reading

MR J.C. KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [5.09 pm]:  I move -

That the Bill be now read a third time.

This is clearly a contentious Bill on which people have very different points of view.  We therefore tend to use the facts
as we see them.  However, I think the whole tenor of the debate has been very positive.  It has given the opportunity for
people to air their views even though they are in conflict.  I thank all those members who have contributed to the
debate.

MR D.F. BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [5.10 pm]:  I will give one of my
shortest speeches on record.  First, I acknowledge the assistance of the staff of the minister’s department, in particular
Bill Mitchell and Pam Criddle, who gave the minister advice earlier today and gave us briefings previously.  I would
also like to acknowledge the work of the Opposition’s research adviser, Tirza Bell, who over the past two years has put
a lot of effort into this whole matter of retail trading hours and competition policy.

It is very disappointing that we must deal with this legislation in this way.  I put on the record that the Liberal Party is
firmly committed to small business, the consumers of the State and to looking after the interests of suppliers in Western
Australia.  The Liberal Party is opposed to the growth of monopoly power and, therefore, the Liberal Party will not
support this legislation, even though, as I indicated previously, it supports a lot of components of the Bill.  However, we
cannot support a Bill that contains provision for deregulated trading hours and for extended trading throughout
weeknights, and opens the floodgate for total deregulation three years after it commences.  The Liberal Party opposes
this Bill.

Question put and a division taken with the following result -
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Ayes (22)

Mr P.W. Andrews Mr J.N. Hyde Mr N.R. Marlborough Mrs M.H. Roberts
Mr C.M. Brown Mr J.C. Kobelke Mrs C.A. Martin Mr D.A. Templeman
Mr A.J. Carpenter Mr R.C. Kucera Mr M.P. Murray Mr M.P. Whitely
Mr A.J. Dean Mr F.M. Logan Mr A.P. O’Gorman Ms M.M. Quirk (Teller)
Mr J.B. D’Orazio Mr M. McGowan Mr J.R. Quigley
Dr J.M. Edwards Mr A.D. McRae Mr E.S. Ripper

Noes (16)

Mr C.J. Barnett Mrs C.L. Edwardes Mr R.F. Johnson Mr T.K. Waldron
Mr D.F. Barron-Sullivan Mr J.P.D. Edwards Mr B.K. Masters Ms S.E. Walker
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Dr J.M. Woollard
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Ms K. Hodson-Thomas (Teller)

                                                                                                                                                                     

Pairs

Mr J.A. McGinty Mr A.D. Marshall
Dr G.I. Gallop Mr J.L. Bradshaw
Ms A.J. MacTiernan Mr W.J. McNee
Mr P.B. Watson Mr R.A. Ainsworth
Mr S.R. Hill Mr M.W. Trenorden

Question thus passed.

Bill read a third time and transmitted to the Council.

House adjourned at 5.14 pm

__________
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QUESTIONS ON NOTICE

Questions and answers are as supplied to Hansard.

HEATHCOTE COORDINATION AGREEMENT, SALE OR TRANSFER OF LAND

1856. Mr J.P.D. Edwards to the Minister for Planning and Infrastructure
In refer to the Heathcote Co-ordination Agreement between the State Government and the City of Melville dated
January 2001, and ask -

(a) what Crown land within the City of Melville has been identified as potentially able to be released for
sale or transfer to the City of Melville;

(b) what is the value of each of the areas of Crown land identified for possible sale or transfer;
(c) have any sites been sold, vested in or transferred to the City of Melville since 2001;
(d) if yes to (c), will the Minister table a list of these and their respective dollar values; and
(e) what is the balance of the monies owed to the City of Melville as per the terms of the Heathcote Co-

ordination agreement?
Ms A.J. MacTIERNAN replied:
DPI RESPONSE:

(a) In addition to the Heathcote Heritage Precinct, the following sites have been identified by the City of
Melville:-

(i) Corner Leach Highway and Stock Road. Myaree - Road Reserve;
(ii) Carr Place, Myaree (Reserve 36267) – Drainage Reserve;
(iii) Page Street and Burke Drive, Attadale – Road Reserve;
(iv) 68 Leach Highway adjacent Willagee Hotel – Road Reserve;
(v) Canning Highway adjacent Raffles Hotel, Applecross – Road Reserve;
(vi) Ellis Road, Kardinya – Road Reserve;
(vii) Canning Highway and Conon/McLeod Roads, Applecross – Road Reserve;
(viii) Clive Street, Mt Pleasant – Road Reserve;
(ix) Marmion Street, Myaree (Reserve 25365) – Drainage Reserve;
(x) Marmion Street, Myaree (Reserve 25510) – Drainage Reserve;
(xi) Potts Street, Myaree (Reserve 25509) – Drainage Reserve;
(xii) Sullivan Way, Kardinya (Reserve 41207) – Drainage Reserve;
(xiii) The Esplanade, Mt Pleasant – Public Accessway;
(xiv) VCL adjacent Kwinana Freeway, Mt Pleasant – Public Accessway;
(xv) Marmion Street, Myaree (Reserve 25508) – Drainage Reserve;
(xvi) Waugh Street, Mt Pleasant – Road Reserve; (on hold)
(xvii) Playle Street, Myaree – Road Reserve;
(xviii) Hickey Street, Ardross (Portion of Reserve 29813) – A Class Reserve;
(xix) Ledbroke Street, Bicton – Road Reserve (on hold).

(b) (i) Corner Leach Highway and Stock Road. Myaree - Road Reserve -  $800,000.00;
(ii) Carr Place, Myaree (Reserve 36267) – Drainage Reserve - $112,500.00;
(iii) Page Street and Burke Drive, Attadale – Road Reserve - $1,265,000.00;
(iv) 68 Leach Highway adjacent Willagee Hotel – Road Reserve - $70,000.00;
(v) Canning Highway adjacent Raffles Hotel, Applecross – Road Reserve $400,000.00;
(vi) Ellis Road, Kardinya – Road Reserve - $283,000.00;
(vii) Canning Highway and Conon/McLeod Roads, Applecross – Road Reserve - $70,000.00;
(viii) Clive Street, Mt Pleasant – Road Reserve - $450,000.00 (City of Melville has placed on hold);
(ix)) Marmion Street, Myaree (Reserve 25365) – Drainage Reserve - $167,500.00;
(x) Marmion Street, Myaree (Reserve 25510) – Drainage Reserve - $155,000.00;
(xi) Potts Street, Myaree (Reserve 25509) – Drainage Reserve - $244,000.00;
(xii) Sullivan Way, Kardinya (Reserve 41207) – Drainage Reserve - $311,000.00;
(xiii) The Esplanade, Mt Pleasant – Public Accessway - $503,000.00;
(xiv) VCL adjacent Kwinana Freeway, Mt Pleasant – Public Accessway $300,000.00;
(xv) Marmion Street, Myaree (Reserve 25508) – Drainage Reserve - $154,000.00;
(xvi) Waugh Street, Mt Pleasant – Road Reserve - $400,000.00; (City of Melville has placed on hold)
(xvii) Playle Street, Myaree – Road Reserve - $12,000.00;
(xviii) Hickey Street, Ardross (Portion of Reserve 29813) – A Class Reserve - $1,790,000.00;
(xix) Ledbroke Street, Bicton – Road Reserve - $700,000.00(City of Melville has placed on hold).


