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LIQUOR LICENSING AMENDMENT BILL 2001

Council’s Amendments

Amendments made by the Council now considered

Consideration in Detail

The amendments made by the Council were as follows -

No 1

Clause 4, page 2, lines 9 to 15 - To delete the clause.

No 2

Clause 5, page 3, lines 1 to 3 - To delete subclause (2).

No 3

Clause 8, page 4, line 25 to page 5, line 9 - To delete the clause.

No 4

Clause 9, page 5, line 10 to page 7, line 12 - To delete the clause.

Mr KOBELKE:  I move -

That amendment No 1 made by the Council be agreed to.

Mr BIRNEY:  The Opposition supports the amendment; however, it questions the need to split the Bill.  It appears that
the legislation has been held up in the Legislative Council.  The Greens (WA) wished to move an amendment to a
section of this Bill and, after the minister spoke to members of the Police Force, he decided to split the Bill.  The first
section of the Bill was designed to tighten the special facility licence provisions.  It is fair to say that it would
effectively disallow the practice that allowed publicans to receive an extended trading licence until 3.00 am if they first
acquired a special facility licence.  The second part of the Bill tightens the rules governing liquor store owners who seek
to operate more than one liquor store from one licence.  In fact, the Bill provides that a person must have a contiguous
facility before he can attach a liquor store to a particular liquor licence.  The third part of the Bill, which is the part we
are currently dealing with, relates to crowd controllers.

I understand that some members of the other House had some concerns with the crowd controller provisions contained
in this Bill.  Amendment No 1 would essentially change the definition of an authorised person within this Bill.  I refer
members to the definition of an authorised person on page 2 of the Liquor Licensing Act.  The Bill initially sought to
change the definition of an authorised person to include a contractor or someone who is contracted to the management
of a hotel.  I understand that the legal minds around here, certainly those who have a better grasp of this situation than I,
are of the view that a bouncer, as we know them, might not constitute a person authorised to remove a patron from a
hotel or to refuse to admit patrons to a hotel.  This comes about because of the contractual nature of security firms.
Most security firms are on contract to hotels.  The Act does not specifically refer to contracted security firms as being a
person authorised to refuse to admit a patron to a hotel.  A contracted firm certainly does not constitute a person
authorised to remove somebody from licensed premises.  The Bill sought to amend section 3(1) of the Act by including
in the definition of authorised person the words “(whether on a contract of service or a contract for services)”.  The
definition of an authorised person in relation to licensed or regulated premises would then have read, “an employee
(whether on a contract of service or a contract for services) or agent of the licensee, occupier or manager”.  The upshot
would have been that the grey area that revolves around a security firm being authorised to remove a patron from a
hotel would have been clarified.  I would like this issue to be revisited.  The Opposition is not sure why there was a
need to split the Bill; nevertheless, it will support it.  The first amendment needs to be revisited at a later stage.

Mr RIPPER:  It is probably best, at least in debating terms, if we consider these amendments as a package.  The four
amendments relate to the one issue - that is, the issue of crowd controllers.  I am advised that during the second reading
stage of the Liquor Licensing Amendment Bill, members in the other place indicated their support for the amendments
that have been drafted to protect the integrity of the liquor licence classification system by reinforcing the intent of the
special facility licence classification and restricting the establishment of non-contiguous licensed premises.  However, I
am advised that members in the other place could not reach agreement on the provisions in the Bill that relate to crowd
controllers.

Essentially, what has happened is that the crowd controller provisions in this Bill have been deleted and the Bill has
been divided to enable further consultation to occur on the crowd controller issue.  As the Government intends to bring
into operation as soon as possible those clauses in the Bill that deal with special facility licences and the establishment
of non-contiguous licensed premises, I hope that members here will support the amendments that have been moved.
My understanding is that the Government intends to deal with the crowd controller issue, but that it does not have a
majority in the other place.  Differing opinions have been expressed.  In order to get on with the other parts of the
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legislation that relate to special facility licences and non-contiguous extensions of licensed premises, the Government
has separated the crowd controller provisions from the other provisions.  We can get on with the other provisions, have
some further consultation on the crowd controller provisions and, when we get agreement, move on with that issue.
That is my understanding of the current situation.  We could debate each of the four amendments separately; however,
essentially, it is the same argument for each amendment.  Every amendment that implemented the crowd controller
provisions has been deleted for the purpose of providing further consultation on those provisions.  Some crowd
controller issues must be dealt with, but we do not have sufficient consensus in the upper House to pass those
amendments without further consultation.

Question put and passed; the Council’s amendment agreed to.

Mr RIPPER:  I move -

That amendment No 2 made by the Council be agreed to.

Mr BIRNEY:  The second amendment is a technicality that seeks to substitute the word “receive” for the word “admit”.
To be honest, I am not sure what would be the result of that technical change.  It is my view that the words “receive”
and “admit” are fairly similar although I imagine that a lawyer has examined the amendment and decided to substitute
the word “receive” with the word “admit”.  However, that change will not be affected with the passage of this
legislation.  I can only assume that in the future the Government will introduce the legislation as matter of priority,
although I suggest that it would be a low priority.

Mr RIPPER:  Although the change might appear to be technical, I am advised that it is part of the package related to
crowd controllers.  That package might be dealt with in a variety of ways.  Perhaps the Liberal Party will join with the
Labor Party in coalition in the upper House on an agreed package for crowd controllers.  That would be one way to deal
with it as matter of urgency.  The member for Kalgoorlie and I could reach agreement and present a package to
members of the upper House for their education.

Question put and passed; the Council’s amendment agreed to.

Mr RIPPER:  I move -

That amendment No 3 made by the Council be agreed to.

Mr BIRNEY:  This part of the proposed legislation gets difficult.  Were the third amendment to be imposed, it would
repeal subsection 108(3), which refers to the conditions a licensee would first have to comply with before he could
refuse service to a patron at a hotel.  Subsection 108(3) applies to patrons who appear to be drunk or who are known to
be quarrelsome or disorderly.  Given that these amendments will not be passed, the current Act will stand.  Subsection
115(3) of the Act deals with the definition of a drunken person and it states -

A person is drunken for the purposes of this Act if the person’s speech, balance, co-ordination, or behaviour is
noticeably affected by liquor.

I regret to inform the House that after only a small amount of beer, my speech becomes somewhat impaired and my
balance also suffers after only a few beverages.  However, I am pleased to inform the House that my behaviour would
not constitute a problem for any other patrons who happened to be in the establishment at the time.  The Act states that
if a person appears to be drunk, the licensee should refuse to serve him or her.  Perhaps this is not the time to deal with
it; however, that provision must be tightened at some stage.  A person can be drunk and be very happy indeed.  He or
she might even be the source of some light-hearted amusement for the patrons of an establishment.

I question the Deputy Premier’s view on what would constitute a person who is drunk.  The Road Traffic Act
constitutes a drunk person as somebody whose blood-alcohol ratio is in excess of 0.05 per cent.  In the majority of
cases, a person who achieved that blood-alcohol reading would not pose a problem for any other patrons of a hotel.
Were this Act to be upheld to the letter of the law, the licensee would be required to refuse service to that person.

The amendment we deal with seeks to abolish section 108(3) and replace it with proposed subsection 115(4).  I will deal
briefly with this issue, although the Deputy Premier appears to be talking to a colleague.  I would like to know the
Government’s position on a particular part of subsection 115(4) in the Act that will remain.  Deputy Premier, I was just
saying that given that these amendments will not pass, subsection 115(4) of the Act will remain in place.  That
subsection states -

Without prejudice to any other right to refuse a person admission to the premises or remove a person from the
premises, a licensee or a manager or an employee or agent of the licensee may refuse to admit to . . . any
person who -

(a) is, or is known to be, or is an associate of, a reputed thief, prostitute, supplier of unlawful drugs, or
person convicted of an offence involving unlawful drugs or violence which is punishable by a term of
imprisonment exceeding 3 years;

Is it the Government’s position that a prostitute should not be permitted to drink in a licensed establishment?  Should
somebody who is a known associate of a prostitute not drink in a licensed premise?  Is the Government’s position that a
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reputed thief or somebody known to be an associate of a reputed thief is not to be permitted to drink in a licensed
premise, as would be the case under proposed subsection 115(4) were this amendment passed?

Mr RIPPER:  The Government’s position is that access to licensed premises must be controlled.  Existing legislative
provisions provide for that control.  The Government believed that those provisions needed to be updated, thus the
provisions allowing an authorised person to refuse to admit a person to a licensed premise if he or she is known to be an
associate of a reputed thief, prostitute, supplier of unlawful drugs, or person convicted of an offence involving unlawful
drugs or violence which is punishable by a term of imprisonment exceeding three years.  The Government believed that
that modernised provision should be inserted in the legislation.  However, to date the Government has not been able to
secure the necessary consensus in the other place for the passage of this legislation.

In the interests of proper parliamentary consideration of an issue that has given rise to disagreement in the other place,
the Government is prepared to engage in further consultation on the details of this provision.  However, the Government
does not want that further consultation to prevent the implementation of those matters on which there is parliamentary
agreement, hence it has accepted the Legislative Council’s amendments that in effect split off the crowd controller
provisions to allow for further consultation.  If the Legislative Council had agreed with the provisions that the member
has read out, we would not be further considering them in this place; they would have been passed into law.  In the
interim, the existing law will remain.  Those provisions have sufficed until now, although the Government believes they
could be modernised.

Mr BIRNEY:  I am not sure whether the Deputy Premier responded to my question.  Perhaps he might be able to tell me
by way of interjection if it is the Government’s intention to not allow prostitutes to drink on licensed premises, as would
be the case if proposed section 115(4) were passed.

Mr Ripper:  Clause 9 of the Bill states -

Section 115(4) is repealed and the following subsections are inserted instead -

The Government proposed to insert into the law the opportunity for an authorised person to refuse to admit a person to a
licensed premise, or part of those premises, if that person was known to be a range of things, including an associate of a
reputed thief, prostitute etc.  The Government’s position was to allow an authorised person to refuse to admit those
people to licensed premises.  As I have explained on a couple of occasions, there was some disagreement in the other
place, and further consultation is required.  When that further consultation is completed, the Government will proceed
with modernised provisions.  In the meantime, the law already contains provisions controlling access to licensed
premises.  Those provisions will remain until the Government has completed the necessary further consultation.

Mr BIRNEY:  The Deputy Premier is right: it was the Government’s position to allow a licensee to refuse entry to a
prostitute, reputed thief, supplier of unlawful drugs or person convicted of an offence involving unlawful drugs or
violence punishable by a term of imprisonment exceeding three years.  I infer that the Government is seeking to ensure
that somebody who has been convicted of a particular offence, has done his time in jail and repaid his debt to society
cannot drink on a licensed premises for the rest of his life.  Proposed section 115(4)(g) was included in the original
amendment; it appears to be the Government’s position.

Mr Ripper:  My reading of the clause is that that provision would give an authorised person the power to refuse to admit
a person to a licensed premise in those circumstances.  The member might regard that as harsh.  I am not aware of the
particular matters of the debate in the other place.  That may have been one of matters raised.

Mr BIRNEY:  It was.

Mr Ripper:  In any case, the Government is engaging in further consultation on these matters.  If the Liberal Party
believes that the provision is too harsh and that drug dealers and violent people should be admitted to licensed premises,
it can take up that matter with the minister in the other House.

Mr BIRNEY:  I have a further concern about proposed paragraph (g).  The Government sought to introduce into the Act
a provision that would require an authorised person to refuse admission to a person who was known to be an associate
of a prostitute, reputed thief or supplier of unlawful drugs.  I am sure the Deputy Premier would agree that that is a grey
area.  How someone would be known to be an associate and what that association might involve would be the subject of
some conjecture.  I find it interesting that the Government sought to introduce into the Liquor Licensing Act a provision
that would prohibit an associate of those people entering a licensed premise.

Ms MacTiernan:  That is not in the Bill before the House.  It has been deleted.  It is not relevant to the Bill before the
House.

Mr BIRNEY:  The minister should read the legislation before she pipes up, because if clause 9 is deleted, section 115(4)
will remain in the Act.  Existing section 115(4) says that a licensee or manager is required or permitted to refuse entry
to the people about whom we are talking.  I am happy to give the minister a copy of the legislation.

I would like to address a couple of other issues but, as I have run out of time, I am sure the Deputy Premier wants to say
a few words.
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Mr Ripper:  I could sit quietly and see if you are given a further opportunity to speak.

Mr JOHNSON:  I would like to hear more from the member for Kalgoorlie.  He has a great interest in this Bill and the
upper House’s amendments.

Mr McGowan interjected.

Mr JOHNSON:  I am absolutely passionate.  The member for Kalgoorlie has a lot of knowledge, because Kalgoorlie is
very famous for its public drinking houses.

Ms MacTiernan:  I thought you were going to say he has a lot of knowledge because he has been thrown out of a lot of
pubs!

Mr JOHNSON:  Not at all.  The member for Kalgoorlie is an extremely competent businessman and has run a very
good business in Kalgoorlie.

Ms MacTiernan:  It must be only meetings he gets thrown out of.

Mr JOHNSON:  The member is concerned for the people in Kalgoorlie, because it has a pub on every corner.  I have
been to Kalgoorlie only half a dozen times, and I have been in only a couple of the pubs.  I am not a big drinker, and I
have never been thrown out of a pub.  It is important that we hear from the member for Kalgoorlie, if only for the
benefit of the member for Armadale.  I am not sure that she understands this Bill.  I want her to understand this Bill,
because it relates to heavy drinking.  It is important that every member of the House know about that.

Ms MacTiernan:  Absolutely.  It is good that your side of the House recognises that it might have some issues in that
area.

Mr JOHNSON:  I think the issues are on the minister’s side of the House.

Ms MacTiernan:  We are seeking to understand some of the behaviour on your side of the House.

Mr JOHNSON:  The minister can drink me under the table any day.  I am not a heavy drinker.

Mr Marshall:  Can you hold your drink?

Mr JOHNSON:  I can certainly hold my drink.

The DEPUTY SPEAKER:  Order!  Members, I bring your attention back to the debate.

Mr JOHNSON:  The member for Kalgoorlie is making a fantastic contribution to the debate on this Bill because he has
a wide knowledge about not only this area but also many other areas.

Mr McGowan:  Are you saying he is also knowledgeable about prostitution?

Mr JOHNSON:  He is very knowledgeable about many things.  He is a jewel in our crown.

Mr Ripper:  You have convinced me; I really want to hear from the member for Kalgoorlie!

Mr JOHNSON:  I have achieved something today.  I am absolutely passionate.  I hope that the member for Kalgoorlie
continues his remarks and enlightens not only members on this side of the House but also certain members on the other
side of the House.

Mr BIRNEY:  I thank the member for Hillarys.  I was not intending to continue, but the member has inspired me to
once more bring some issues to the Deputy Premier’s attention.  One issue is proposed section 115(4), which is the
authorised person argument.  If we pass the four upper House amendments, the status quo - existing section 115(4) -
will remain -

Without prejudice to any other right to refuse a person admission to the premises or remove a person from the
premises, a licensee or a manager or an employee or agent of the licensee may refuse to admit . . . 

It then refers to the prostitutes and other people the Government does not want drinking in pubs.

The real issue is that, if the Government’s original proposal is not passed, the responsibility to refuse entry will remain
with the licensee or manager or an employee or agent of the licensee.  Some legal people have looked at the Act, and
they are of the view that a bouncer, security person or doorman - whatever term is used - is a contracted employee and
does not constitute an employee for the purposes of the Act.  We are being asked to pass the Council’s amendments and
knock on the head the Government’s original proposal.  Proposed section 115(4) refers to an authorised person as a
person who can remove the prostitutes, thieves and other people the Government does not want drinking in licensed
premises.  The existing provisions refer to a licensee or manager or employee or agent of the licensee.

Mr Johnson:  The Government’s proposal also refers to associates of those people.

Mr BIRNEY:  Exactly.

Mr Johnson:  Would a husband or wife of those people be an associate?
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Mr BIRNEY:  That is a very good question.  That would be the case under the amendment proposed by the
Government, because it refers to an associate of any of those people not being permitted to enter a licensed premises.

Mr Johnson:  The husband might be at home, but the wife cannot go and have a quiet drink in the snug?

Mr BIRNEY:  That is the Government’s position, given that it has introduced that amendment to the legislation.
Although that amendment will now be lost, that provision remains in the Liquor Licensing Act.

Mr Johnson:  There is some discrimination.

Mr BIRNEY:  Yes, particularly when referring to the associates of those people.

I draw the House’s attention to another anomaly in the amendment.  Section 115 of the Act states -

(1) Where a licensee, whether personally or by an employee or agent -

(b) permits any reputed thief, prostitute or supplier of unlawful drugs to remain, other than for so
long as is necessary to obtain reasonable refreshment; . . .  commits an offence.

However, proposed section 115(4) of the Bill has no reference to obtaining reasonable refreshments.  Proposed
subsection (4) in the Bill simply states that the licensee or manager can remove those people from the premises,
whereas subsection (1) of the Act allows them to remain only long enough to obtain reasonable refreshments.  Those
two clauses contradict each other.  If it is intended to again review the Liquor Licensing Act, the Deputy Premier might
look at those issues.

Mr RIPPER:  I will draw the Hansard report of the member’s remarks to the attention of the Minister for Racing and
Gaming, who is responsible for this legislation.  I am glad that the member for Kalgoorlie agrees with these
amendments.  I cannot imagine at what length he would address them if he disagreed with them.  The problem is that
we need to have further consultation on the legislation, particularly with members in the other place.  We are not
backing away from the need to modernise these clauses, but further consultation is required.

Question put and passed; the Council’s amendment agreed to.

Mr RIPPER:  I move -

That amendment No 4 made by the Council be agreed to.

I imagine the member for Kalgoorlie is on a mission and will probably need the six minutes until question time to
conclude his debate on this matter.

Mr BIRNEY:  I thank the Deputy Premier for prefacing his remarks in that fashion.  I can assure the House that I do not
intend to hold it up for too long.  The Government will have to fill in about two minutes prior to question time.  I am
sure the Deputy Premier, in the absence of the Leader of the House, will be able to work out how to do that.

This amendment, which will now be disallowed, refers to the removal of section 108(3) from the Act.  Clause 8 refers
to the conditions that would have to apply before a licensee would be required to refuse service to a person.  That
person would have to be drunk, appear to be drunk or known to be quarrelsome - I am not sure how one would know
that.  Service could also be refused if a person requested service in a part of the premise that was not licensed for that
service, if the dress code of that person was not in conformity with the licensee’s requirements, or if that person were
behaving in an offensive manner.

Most of those provisions would have been included in the proposed amendment to section 115(4) in clause 9.  In fact,
few of those provisions have changed, apart from the key issue which, under the Act, refers to the licensee who has the
responsibility for removing those people.  Under clause 9 that authority would then rest with what is known as an
authorised person.  That authorised person would then take into account people who were on the premise for the
provision of service.  That is the main issue.

However, I would like to raise an issue with the Deputy Premier about the proposed amendment in clause 9 on page 6.
I believe this provision is already in the Act.  It refers to a licensee who commits an offence if he seeks to enter, enters
or remains in the premises at a time when they are closed or are required under the Act to be closed.  If a publican does
not close the premises, what are the patron’s legal rights?  If the pub is open, the patron will assume that the pub is open
for business and that he can go there for a drink.

The last issue I raise is clause 9(3) of the Bill, which seeks to repeal section 115(6) of the Act.  That section allows the
licensee to deputise a person to help him remove troublesome people from the premises and will be repealed under this
amendment.  The problem is that some of these one-horse pubs are between 30 and 40 kilometres from the centre of
town.  The Ora Banda Historic Inn is a good example of that.

Ms MacTiernan:  Is that still standing?

Mr BIRNEY:  No, it is not, and I am sure the minister would not want to make light of that.  I am talking about pubs
that one publican operates.  If he finds himself in a situation in which a group of people are causing trouble, it would be
difficult for him to remove three or four individuals from the premises.  Given that Ora Banda is about 30 to 40 minutes
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drive from the nearest police station, as are some other pubs, I seek the Deputy Premier’s clarification about how an
individual publican would be required to remove a group of people were that section 115(6) of the Act repealed.

Proposed subsection (4) refers to a patron who has been removed from the premises and re-enters the premises.  It
reads -

Section 115(7) is amended by deleting “using such force as may be necessary”.

It states that the patron can be removed but it does not say what force can or cannot be used.  Those two issues at the
very least should be addressed by the Deputy Premier.

Mr RIPPER:  I grew up in a country town that was 60 kilometres from the nearest police station.  There were already
extended drinking hours in the 1950s and early 1960s in that town.

Mr House interjected.

Mr RIPPER:  Is that what they used to do?  As I was not remotely close to drinking age at that stage, I am not sure
exactly how they did it.  However, I know that on Sunday evenings there were extended sessions, particularly on the
rare occasions when the Kent districts football club won a match.  I do not believe that any patron entering the pub was
unaware of the fact that the drinking laws were being infringed.  There was no question of the patrons being misled;
they knew precisely what was going on.

Mr Birney:  Were you one of them?

Mr RIPPER:  No, I was one of those kids who was left to roam feral in the street while my parents and their friends
celebrated on those rare occasions when the Kent districts football club actually won a match.

I could go into some detail about what the member for Kalgoorlie said.  However, at this stage it is probably better that I
give a commitment to refer his remarks to the minister in the other place.  There will be further consultation and his
views will be taken into account.  Perhaps the Liberal Party will vote with the Labor Party in the other place to pass an
agreed package.

Question put and passed; the Council’s amendment agreed to.

The Council acquainted accordingly.

LEGISLATIVE ASSEMBLY PROCEEDINGS, VIDEO FOOTAGE

THE SPEAKER (Mr Riebeling):  A small amount of additional video footage of the proceedings of the Assembly is
required to complete the update of the parliamentary video; accordingly, I have approved additional footage being taken
tomorrow between 9.00 and 10.00 am.  The footage will be taken from the doors of the Assembly and from the public
gallery.

QUESTIONS WITHOUT NOTICE

CHILDREN IN CARE

585. Ms SUE WALKER to the Minister for Community Development:

I refer the minister to her statement during question time yesterday when she said that children are increasingly going
into care as a result of drug-related problems.

(1) Given the minister has acknowledged the terrible impact that drugs have in our society, does she agree that
making drugs more easily available will only exacerbate the problems of child abuse and family breakdown?

(2) Will the minister oppose plans to decriminalise the possession of cannabis?

Ms McHALE replied:

(1)-(2) I thank the member for her question, but unfortunately it reflects a lack of detailed knowledge about some of
the reasons behind children going into care.  I said yesterday that an increasing number of children are in care;
that they are staying in care longer than typically in the past; and that the reasons for children going into care
are very complex and several.  As the member has pointed out, I said that one of the reasons is drug related.  If
the member cared to delve a little further, she would find that the issue of drugs and children in care is much
more about hard drugs, such as heroin.

Mr Barnett:  It starts with cannabis.

Ms McHALE:  No, it is about heroin, amphetamines and a range of drugs.  It is important for the member to realise that
when the Government was putting together its response to the Community Drug Summit, it considered a range of social
responses.  My department gave very detailed responses on how a good Government should respond to the Community
Drug Summit recommendations.  The strategies that we have put in place to deal with children in care are very
competent and well considered.  Although they link into the Government’s response to the Community Drug Summit, a
range of other strategies is required.  The member is trying to take a cheap shot at what is a very considered approach to
the drug problem in our community.


