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An Act —

to confer functionsin relation to the provision of social services,
the provision of financial and other assistance, and other matters
concer ning the wellbeing of children, other individuals, families
and communities;

to make provisions about the protection and care of children and
the employment of children;

to repeal the Child Welfare Act 1947,

to repeal the Community Services Act 1972,

to repeal the Welfare and Assistance Act 1961,

to amend certain Acts?,

and to providefor related matters.

[ Long title amended by No. 19 of 2007 s. 63.]
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s. 1

Part 1 — Preliminary

1. Short title
This Act may be cited as the Children and Community
Services Act 2004,

2. Commencement

(1) ThisAct comesinto operation on aday fixed by proclamation®.

(2) Different days may be fixed under subsection (1) for different
provisions.

3. Termsused

In this Act, unless the contrary intention appears —
Aboriginal person means a person who is a descendant of
Aboriginal people of Australia, and Aboriginal child hasa
corresponding meaning;

adult means a person who has reached 18 years of age;

ASSessor means a person appointed to be an assessor under
section 125A(2);

authorised officer means an officer appeinted-designated under
section 25 for the purposes of this Act or for the purposes of the
provision in which the term is used,;

carer means a person who provides care for a child under a
placement arrangement;

CEO means the chief executive officer of the Department;

child means a person who is under 18 years of age, and in the

absence of positive evidence as to age, means a person who is

apparently under 18 years of age;

Court means the Children’s Court;

Department means the department of the Public Service

principally assisting the Minister in the administration of this

Act;

disability means a disability —

(@) that isattributable to an intellectual, psychiatric,

cognitive, neurological, sensory, or physical impairment
or acombination of those impairments;

(b) that ispermanent or likely to be permanent;

(c) that may or may not be of achronic or episodic nature;
and
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(d) that resultsin—

(i) asubstantially reduced capacity of the person for
communication, social interaction, learning or
mobility; and

(i) aneed for continuing support services;

first listing date, in relation to a protection application, means
the day fixed under section 44(4) in respect of the application;

harm, in relation to a child, includes harm to the child’'s
physical, emotional or psychological devel opment;

in need of protection has the meaning given to that termin
section 28(2);

in the CEO’ s care has the meaning given to that termin
section 30;

interim order, except in Part 6, means an order made under
section 133;

interim order (secure care) means an order under
section 133(2)(ca);

judge means a judge of the Court;

magistrate means a magistrate of the Court;

negotiated placement agreement means an agreement under
section 75(1);

officer means a person employed in, or engaged by, the
Department whether as a public service officer under the Public
Sector Management Act 1994, under a contract for services, or
otherwise;

parent, in relation to a child, means a person, other than the
CEO, who at law has responsibility for —

(& thelong-term care, welfare and development of the
child; or
(b) the day-to-day care, welfare and development of the
child;
parental responsibility, in relation to a child, means al the
duties, powers, responsibilities and authority which, by law,
parents have in relation to children;

party, in relation to protection proceedings, means a person who
isaparty to the proceedings under section 147;

place means anywhere at all, and includes anywherein or on
something that is moving or can move;
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placement arrangement means an arrangement under
section 79(2) for the placement of a child,;

police officer has the meaning given to that term in the
Protective Custody Act 2000 section 3;

pre-hearing conference means a conference referred to in
section 136(1);

protection application means an application to the Court for a
protection order;

protection order has the meaning given to that termin

section 43;

protection ol der-{enduri g pare |_tal _69_I %f’e' isibitity)-has the
protection order (special guardianship) has the meaning given
in section 60;

protection order (supervision) has the meaning given to that
term in section 47;

protection order (time-limited) has the meaning given to that
term in section 54;

protection order (until 18) has the meaning given to that termin
section 57;

protection proceedings means proceedings in respect of, or in
connection with, a protection application or other application to
the Court under Part 4 (excluding an application under

section 65, 73 or 126);

provisional protection and care has the meaning given to that
term in section 29(1);

public authority means —
(@) adepartment of the Public Service;
(b) aState agency or instrumentality;
(c) aloca government or regional local government; or

(d) abody, whether corporate or unincorporate, or the
holder of an office, post or position, established or
continued for a public purpose under awritten law;
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relative, in relation to a child, means each of the following

people —
(@ thechilds—
(i) parent, grandparent or other ancestor;
(i) step-parent;
(iii) sibling;
(iv) uncleor aunt;
(v) cousin;

(vi) spouse or de facto partner,

whether the relationship is established by, or traced
through, consanguinity, marriage, a de facto
relationship, awritten law or anatural relationship;

(b) inthe case of an Aboriginal child, a person regarded
under the customary law or tradition of the child's
community as the equivalent of a person mentioned in
paragraph (a);

(c) inthecaseof aTorres Strait ISlander child, a person
regarded under the customary law or tradition of the
Torres Strait 1slands as the equivalent of a person
mentioned in paragraph (a);

residential facility means a place that —

(a) isused to provide accommodation for children in the
CEO’scare; and

(b) isoperated or managed by —
(i) the Department; or
(ii) another public authority; or

(iii) aperson who has entered into an agreement
under section 15(1) for the provision of
placement services,

but does not include a secure care facility;

secure care arrangement has the meaning given in
section 88C(1);

secure care facility means a place declared to be a secure care
facility under section 88B(1);

service provider means a person er-bedy-whe-erwhich—

who —
(8 providesor promotes social services; or
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Preliminary

)

2

(b) conducts research and development,
under an agreement referred to in section 15(1);

social services means services provided to assist children, other
individuals, families and communities including, but not limited
to, the following services —

() preventative services,
(b) protective services,
(c) placement services;
(d) child care services,
(e) information and advisory services,
(f) education and training services,
(@ counselling services;
(h) therapeutic services,
(i) advocacy services,
() mediation services;
(K) crisisservices;
()  family and domestic violence services;
(m) support services,

Torres Strait I lander means a person who is a descendant of
the indigenous inhabitants of the Torres Strait 1slands, and
Torres Strait | lander child has a corresponding meaning;

wellbeing of achild includes the care, devel opment, health and
safety of the child;

working day, except in Part 6, means aday other than a
Saturday, Sunday, public holiday or public service holiday.

[ Section 3 amended by No. 8 of 2009 s. 32(2); the Children and
Community Services Amendment Bill 2010 cl. 4, 24 and 37.]

Presumptions of parentage

The presumptions of parentage set out in the Family Court

Act 1997 Part 5 Division 11 Subdivision 3 apply when
considering, for the purposes of Parts 4 and 5, who is a parent of
achild.

The Family Court Act 1997 section 193 applies, for the purposes
of Parts4 and 5, in relation to the presumptions referred to in
subsection (1).
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s.5
5. Status of notes
Notesin this Act are provided to assist understanding and do not
form part of thisAct.
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Part 2 Objects and principles
Division 1 Objects
S.6

Part 2— Objectsand principles
Division 1 — Objects

6. Objects

The objects of thisAct are —

(@ to promote the wellbeing of children, other individuals,
families and communities; and

(b) to acknowledge the primary role of parents, families and
communities in safeguarding and promoting the
wellbeing of children; and

(c) toencourage and support parents, families and
communitiesin carrying out that role; and

(d) to provide for the protection and care of childrenin
circumstances where their parents have not given, or are
unlikely or unableto give, that protection and care; and

(e) to protect children from exploitation in employment.
[ Section 6 amended by No. 19 of 2007 s. 64.]

Division 2 — General principlesrelating to children

7. Principlethat best interests of child paramount

In performing a function or exercising a power under this Act in

relation to a child, a persen-or-the-Ceurt-person, the Court or the
State Administrative Tribunal must regard the best interests of
the child as the paramount consideration.

[ Section 7 amended by the Children and Community Services
Amendment Bill 2010 cl. 38.]

8. Deter mining the best interests of a child

(1) Indetermining for the purposes of thisAct what isinachild's
best interests the following matters must be taken into
account —

(@ theneed to protect the child from harm;

(b) the capacity of the child’s parents to protect the child
from harm;

(c) the capacity of the child’s parents, or of any other
person, to provide for the child’s needs;
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Objects and principles Part 2
General principles relating to children Division 2
s.8

(d) thenature of the child s relationship with the child's
parents, siblings and other relatives and with any other
people who are significant in the child’ s life;

(e) the attitude to the child, and to parental responsibility,
demonstrated by the child’s parents;

(f) any wishes or views expressed by the child, having
regard to the child’ s age and level of understandingin
determining the weight to be given to those wishes or
views,

(g9 theimportance of continuity and stability in the child’s
living arrangements and the likely effect on the child of
disruption of those living arrangements, including
separation from —

(i) thechild s parents,
(i) asibling or other relative of the child;

(iii) acarer or any other person (including a child)
with whom the child is, or has recently been,
living; or

(iv) any other person who is significant in the child’s
life;

(h) the need for the child to maintain contact with the
child’ s parents, siblings and other relatives and with any
other people who are significant in the child s life;

(i) thechild’'sage, maturity, sex, sexuality, background and
language;

() thechild’ s cultural, ethnic or religious identity
(including any need to maintain a connection with the
lifestyle, culture and traditions of Aboriginal people or
Torres Strait 1slanders);

(k) thechild sphysical, emotional, intellectual, spiritual,
developmental and educational needs;

() any other relevant characteristics of the child;

(m) thelikely effect on the child of any changein the child’s
circumstances.

(2) Subsection (1) does not limit the matters that may be taken into
account in determining what is in the best interests of a child.
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Part 2

Division 2

s.9

Objects and principles
General principles relating to children

0.

Guiding principles

In the administration of this Act the following principles must
be observed —

(@

(b)

(©)
(d)
()
(f)

(9

(ha)

the principle that the parents, family and community of a
child have the primary role in safeguarding and
promoting the child’s wellbeing;

the principle that the preferred way of safeguarding and
promoting a child’ s wellbeing is to support the child's
parents, family and community in the care of the child;

the principle that every child should be cared for and
protected from harm;

the principle that every child should live in an
environment free from violence;

the principle that every child should have stable, secure
and safe relationships and living arrangements;

the principle that intervention action (as defined in
section 32(2)) should be taken only in circumstances
where there is no other reasonable way to safeguard and
promote the child’ s wellbeing;

the principle that if achild isremoved from the child's
family then, so far asis consistent with the child’ s best
interests, the child should be given encouragement and
support in maintaining contact with the child’s parents,
siblings and other relatives and with any other people
who are significant in the child’ s life;

the principle that if achild is removed from the child’s

(h)

(i)

()

family then, so far asis consistent with the child’s best
interests, planning for the child’s care should occur as
soon as possible in order to ensure long-term stability
for the child;

the principle that decisions about a child should be made
promptly having regard to the age, characteristics,
circumstances and needs of the child;

the principle that decisions about a child should be
consistent with cultural, ethnic and religious values and
traditions relevant to the child;

the principle that a child’ s parents and any other people
who are significant in the child’ s life should be given an
opportunity and assistance to participate in
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decision-making processes under this Act that are likely
to have a significant impact on the child slife;

(k) theprinciplethat achild s parents and any other people
who are significant in the child’ s life should be given
adeguate information, in a manner and language that
they can understand, about —

(i) decision-making processes under this Act that are
likely to have a significant impact on the child’'s
life;

(i)  the outcome of any decision about the child,
including an explanation of the reasons for the
decision; and

(iii)  any relevant complaint or review procedures;
() theprinciple set out in section 10(1).
[ Section 9 amended by the Children and Community Services
Amendment Bill 2010 cl. 39.]

10. Principle of child participation

(1) If adecision under thisAct islikely to have asignificant impact
on achild’ slife then, for the purpose of ensuring that the child
is able to participate in the decision-making process, the child
should be given —

(@) adequateinformation, in amanner and language that the
child can understand, about —

(i) thedecision to be made;
(if)  thereasonsfor the Department’ s involvement;

(iii)  thewaysin which the child can participate in the
decision-making process; and

(iv) any relevant complaint or review procedures;

(b) the opportunity to express the child’s wishes and views
freely, according to the child’ s abilities;

(c) any assistancethat is necessary for the child to express
those wishes and views;

(d) adequate information asto how the child’ s wishes and
views will be recorded and taken into account;

(e) adequate information about the decision made and a full
explanation of the reasons for the decision; and

(f) an opportunity to respond to the decision made.
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(2) Inthe application of the principle set out in subsection (1), due
regard must be had to the age and level of understanding of the
child concerned.
(3) Decisionsunder this Act that are likely to have a significant

impact on achild slifeinclude but are not limited to —

2)decisions about the p  the child:

(a) decisions about placement arrangements or secure care

(4)

arrangements in respect of the child; and

(b) decisionsin the course of preparing, modifying or
reviewing care plans or provisiona care plansfor the
child; and

(c) decisions about the provision of social servicesto the
child; and

(d) decisionsabout contact with the child's parents, siblings
and other relatives and with any other people who are
significant in the child’ s life.

In subsection (3)(b) —
care plan has the meaning given to that term in section 89(1);

provisional care plan has the meaning given to that term in
section 39(1).

[ Section 10 amended by the Children and Community Services

Amendment Bill 2010 cl. 5.]

Division 3— Principlesrelating to Aboriginal and Torres Strait

11.

12.

)

2

Islander children
Relationship with principlesin Division 2

The principles set out in this Division are in addition to, and do
not derogate from, the principles set out in Division 2.

Aboriginal and Torres Strait Islander child placement
principle

The objective of the principle in subsection (2) isto maintain a
connection with family and culture for Aboriginal children and
Torres Strait Islander children who are the subject of placement
arrangements.

In making a decision under this Act about the placement under a
placement arrangement of an Aboriginal child or a Torres Strait
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Islander child, a principle to be observed is that any placement

of the child must-beconsidered-asfarasispracticable thmust,

so far asis consistent with the child’ s best interests and is

otherwise practicable, be in accordance with the following order

of priority —
(@ placement with amember of the child s family;

(b) placement with a person who is an Aborigina person or
aTorres Strait Islander in the child’s community in
accordance with local customary practice;

(c) placement with a person who is an Aboriginal person or
aTorres Strait Islander;

(d) placement with a person who is not an Aboriginal
person or a Torres Strait Islander but who, in the opinion
of the CEQ, is sensitive to the needs of the child and
capable of promoting the child’s ongoing affiliation with
the child’ s culture, and where possible, the child’s
family.

[ Section 12 amended by the Children and Community Services

13.

14.

Amendment Bill 2010 cl. 40.]

Principle of self-deter mination

In the administration of this Act aprinciple to be observed is
that Aboriginal people and Torres Strait Islanders should be
allowed to participate in the protection and care of their children
with as much self-determination as possible.

Principle of community participation

In the administration of this Act a principle to be observed is
that a kinship group, community or representative organisation
of Aboriginal people or Torres Strait Islanders should be given,
where appropriate, an opportunity and assistance to participate
in decision-making processes under this Act that are likely to
have a significant impact on the life of a child who is a member
of, or represented by, the group, community or organisation.
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15.
D)

2

3)

Part 3— Administrative matters
Division 1— The Minister
Agreementsin respect of social services
The Minister may, on behalf of the State, enter into an

agreement with a person er-bedy-for —
(@) theprovision or promotion of social services by that

persen-er-body;-erperson; or
(b) the conduct of research and development by that person
or-bedy-in relation to the provision of social services.

An agreement under subsection (1) may contain any provisions
that the Minister considers appropriate.

Nothing in this section limits any power that the Minister has,
apart from this section, to enter into an agreement or other
arrangement.

[ Section 15 amended by the Children and Community Services

16.
D

2

3)
(4)

()

(6)

Amendment Bill 2010 cl. 41.]

Delegation by Minister

The Minister may delegate to the CEO any power or duty of the
Minister under another provision of this Act.

Without limiting the powers or duties that may be delegated
under subsection (1), they include any power to be exercised or
duty to be performed in the course of governing the affairs of

the Community-Bevelopment-Ministerial Body under
section 18(4).

The delegation must be in writing signed by the Minister.

The delegation may expressly authorise the CEO to further
delegate the power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under, or as authorised under, this
section, is to be taken to do so in accordance with the terms of
the delegation unless the contrary is shown.

Nothing in this section limits the ability of the Minister to
perform afunction through an officer or agent.

[ Section 16 amended by the Children and Community Services

Amendment Bill 2010 cl. 42.]
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Division 2 — The Cemmunity-Bevelopment-Children and

Community Services Ministerial Body
[ Heading amended by the Children and Community Services

17.

Amendment Bill 2010 cl. 43.]

Term used: Ministerial Body

In this Division —

Ministerial Body means the body referred to in section 18(1).

[ Section 17 amended by the Children and Community Services

18.

(1)

Amendment Bill 2010 cl. 44.]

. . . The
Children and Community Services Ministerial Body

The body previously established by this section as the

(2)

3)

(4)
()

Community Development Ministerial Body is renamed the

Children and Community Services Ministerial Body.

The Ministerial Body is a body corporate with perpetual
succession.

Proceedings may be taken by or against the Ministerial Body in
its corporate name.

The Ministerial Body isto be governed by the Minister.

The Ministerial Body is an agent of the State and has the status,
immunities and privileges of the State.

[ Section 18 amended by the Children and Community Services

19.
)

Amendment Bill 2010 cl. 45.]

Purpose and nature of the Ministerial Body

The Ministerial Body is established to provide a body corporate
through which the Minister can perform any of the Minister's
functions under or for the purposes of this Act that can more |
conveniently be performed by a body corporate than an

individual.
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Services Ministerial Body

(2)

Despite the employment under the Public Sector Management
Act 1994 of ministerial officersfor the purpose of assisting the
Minister to perform functions that the Minister performs
through the Ministerial Body, the Ministeria Body and those
officers are not an organisation for the purposes of that Act.

[ Section 19 amended by the Children and Community Services

20.
D)
2

3)

(4)

(%)

(6)

()

(8)

Amendment Bill 2010 cl. 46.]

Execution of documents by the Ministerial Body
The Ministerial Body isto have a common seal.

A document is duly executed by the Ministerial Body if —

(@ thecommon seal of the Ministerial Body is affixed to it
in accordance with subsections (3) and (4);

(b) itissigned on behalf of the Ministerial Body by the
Minister; or

(c) itissigned on behalf of the Ministerial Body, as
authorised under subsection (5), by the CEO or another
person.

The common seal of the Ministerial Body is not to be affixed to
adocument except as authorised by the Ministerial Body.

The common seal of the Ministerial Body isto be affixed to a
document in the presence of the Minister, and the Minister isto
sign the document to attest that the common seal was so affixed.

The Ministerial Body may, by writing under its common seal,
authorise the CEO or another officer to sign documents on
behalf of the Ministerial Body, either generally or subject to any
conditions or restrictions specified in the authorisation.

A document purporting to be executed in accordance with this
section is to be presumed to be duly executed until the contrary
is shown.

A document executed by the CEO or another person under this
section without the common seal of the Ministerial Body is not
to be regarded as adeed unlessit is executed as adeed as
authorised under subsection (5).

When a document is produced bearing a seal purporting to be
the common seal of the Ministerial Body, it is to be presumed
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(9)

21.
D

that the seal isthe common seal of the Ministerial Body until the
contrary is shown.

For the purposes of this Act, afacsimile of —

(@ theMinisterial Body’s common seal; or

(b) the signature of the Minister or a person authorised
under subsection (5) to execute deeds or other
documents,

may be used, and a deed or other document purporting to be
endorsed with such afacsimileis, until the contrary is shown, to
be regarded as bearing the facsimile under this subsection.

Divison 3— The CEO

Functions of CEO

The functions of the CEO include —

(@ toconsider and initiate, or assist in, the provision of
socia servicesto children, other individuals, families
and communities; and

(b) totake, or cause to be taken, any action, not inconsistent
with this Act, in respect of a child or a class or group of
children that the CEO considers reasonably necessary
for the purpose of safeguarding or promoting the
wellbeing of the child or children concerned; and

(ca) to control and manage the property of children who are

the subject of aprotection order (time-limited) or
protection order (until 18); and

(c) toprovide, and where appropriate, manage facilities
(including land, buildings and other property) for
purposes consistent with the objects of this Act;_ and

(d) to establish procedures for dealing with complaints
about socia services provided under this Act or
otherwise relating to the administration of this Act;_and

(e) topromote, encourage, conduct and publish research on
matters relating to the objects of this Act; and

(f) tocollect and publish, or assist in the collection and
publication of, information and statistics on matters
relating to the objects of this Act.
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(2) Inperforming functions under this Act and in assisting the
Minister in the administration of this Act, the CEO must have
regard to —

(@ the need to promote the wellbeing of children, other
individuals, families and communities;

(b) the need to encourage a collaborative approach between
public authorities, non-government agencies and
families —

(i) inthe provision of social servicesdirected
towards strengthening families and communities
and maximising the wellbeing of children and
other individuals; and

(i)  inresponding to child abuse and neglect;

(c) theneed to promote diversity and increased participation
in community life, giving particular consideration to the
interests and aspirations of —

(i) children and other young people;
(i)  Aborigina people and Torres Strait Islanders;

(iii)  peoplefrom culturaly or linguistically diverse
backgrounds;

(iv) peoplewith disabilities; and
(v) women and men of all ages as distinct groups
within society;

(d) the need to promote the development and strengthening
of families and communities so that they have the
capacity to achieve self-reliance and to provide for the
care and wellbeing of their members.

[ Section 21 amended by the Children and Community Services
Amendment Bill 2010 cl. 47.]

22. Cooperation and assistance

(1) Inperforming functions under this Act, the CEO must
endeavour to work in cooperation with public authorities,
non-government agencies and service providers.

(2) The CEO must promote the establishment, implementation and
regular review of procedures that facilitate such cooperation
particularly in relation to the protection and care of children and
the provision of financial or other assistance.
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(3)

If the CEQO considers that a public authority or service provider

(4A)

can assist in the performance of functions under this Act, the
CEO may reguest the assistance of that authority or provider,
specifying the assistance that is sought.

In subsection (3) —

assistance includes the provision of advice, facilities and

(4)

()

services.

A public authority or service provider must endeavour to
comply with arequest under subsection (3) promptly if
compliance is consistent with its duties and responsibilities and
does not unduly prejudice the performance of its functions.

Nothing in this section is to be taken to limit the operation of
section 23.

[ Section 22 amended by the Children and Community Services

23.

(1)

Amendment Bill 2010 cl. 48.]

Exehange-ef-informationExchange of information involving
the Depar tment

In this section —
Commonwealth agency means —

(a) adepartment of the Public Service of the

Commonwealth; or
(b) aCommonweath agency or instrumentality; or

(c) abody, whether corporate or unincorporate, or the

holder of an office, post or position, established or
continued for a public purpose under alaw of the
Commonwealth;

corresponding authority means a person er-bedy-in another
State or a Territory, or another country, that-who has functions
corresponding to those of the CEO under this Act;

interested person means a person er-bedy-whe-er-which;-who,
in the opinion of the CEO, has adirect interest in the wellbeing

of achild or aclass or group of children;
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relevant information means information that, in the opinion of
the CEOQ, is, or islikely to be, relevant to —

(@ thewellbeing of achild or aclassor group of children;
or

(b) the performance of afunction under this Act.

The CEO or an authorised officer may disclose relevant
information to a public authority, a Commonwealth agency, a
corresponding authority, a service provider or an interested
person.

The CEO or an authorised officer may request a public
authority, a Commonwealth agency, a corresponding authority,
aservice provider or an interested person who or which holds
relevant information to disclose the information to the CEO or
authorised officer, as the case requires.

(4)

Information may be disclosed under subsection (2), or in

(5)

(6A)

compliance with areguest under subsection (3), despite any
written law relating to secrecy or confidentiality.

If information is disclosed, in good faith, under subsection (2) or
in compliance with a request under subsection (3) —

(@ nocivil or criminal liability isincurred in respect of the
disclosure; and

(b) thedisclosureis not to be regarded as a breach of any
duty of confidentiality or secrecy imposed by law; and

(c) thedisclosureisnot to be regarded as a breach of
professional ethics or standards or any principles of
conduct applicable to the person’s employment or as
unprofessional conduct.

Subsection (5) does not apply to the disclosure of information

(6)

by a Commonwealth agency or a corresponding authority in
compliance with areguest under subsection (3).

The CEO must establish procedures for the disclosure of
information under subsection (2).
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(7)

24A.

The regulations may include provisions about —

(@ thereceipt and storage of information disclosed under
this section; and

(b) therestriction of access to such information.

[ Section 23 amended by No. 26 of 2008 s. 4;_the Children and
Community Services Amendment Bill 2010 cl. 49.]

Exchange of information involving other public authorities

(1)

In this section —

CEO, of aprescribed authority, means —

(@) for an entity referred to in paragraph (a), (b) or (c) of the

definition of public authority in section 3 — the
principal officer (however described) of that entity; or

(b) for abody referred to in paragraph (d) of the definition

of public authority in section 3 — the principal officer
(however described) of that body; or

(c) for the holder of an office, post or position referred to in

paragraph (d) of the definition of public authorityin
section 3 — that holder;

prescribed authority means a public authority, other than the

(2)

Department, prescribed for the purposes of this definition.

The CEOQ of aprescribed authority (the disclosing CEO) may

(3)

disclose information to the CEO of another prescribed authority
if, in the opinion of the disclosing CEO, the information s, or is
likely to be, relevant to the wellbeing of achild or aclass or
group of children.

The CEQ of aprescribed authority (the requesting CEQ) may

(4)

request the CEO of another prescribed authority to disclose
information to the requesting CEQ if, in the opinion of the
requesting CEO, theinformation is, or islikely to be, relevant to
the wellbeing of a child or aclass or group of children.

Information may be disclosed under subsection (2), or in

(5)

compliance with areguest under subsection (3), despite any
written law relating to secrecy or confidentiality.

If information is disclosed, in good faith, under subsection (2) or

in compliance with arequest under subsection (3) —
(@) nocivil or criminal liability isincurred in respect of the

disclosure; and
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(b) thedisclosureis not to be regarded as a breach of any
duty of confidentiality or secrecy imposed by law; and

(c) thedisclosureis not to be regarded as a breach of
professional ethics or standards or any principles of
conduct applicable to a person’s employment or as
unprofessional conduct.

(6) The CEO of aprescribed authority may, in writing, delegate to
an officer or employee of the prescribed authority the powersin
subsections (2) and (3).

[ Section 23A inserted by the Children and Community Services
Amendment Bill 2010 cl. 50.]

24, Delegation by CEO

(1) The CEO may delegate to an efficer-or-other-officer, aservice
provider or another person any power or duty of the CEO under
another provision of this Act.

(2) The delegation must be in writing signed by the CEO.

(3)  The delegation may expressly authorise the delegate to further

delegate the power or duty.

(4) A person exercising or performing a power or duty that has been
delegated to the person under, or as authorised under, this
section, isto be taken to do so in accordance with the terms of
the delegation unless the contrary is shown.

(5) Nothing in this section limits the ability of the CEO to perform a
function through an officer or agent.

[ Section 24 amended by the Children and Community Services
Amendment Bill 2010 cl. 51.]
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Division 4 — Authorised officers

25, : hori .
I it offi horised offi
—fortr - I o

25.

appointment:

Designation of authorised officers

The CEO may, in writing, designate officers to be authorised

officers—
(a) generaly for the purposes of this Act; or

(b) for the purposes of a provision of this Act specified in

the designation.
[ Section 25 inserted by the Children and Community Services

26.

@)

(2

3)

Amendment Bill 2010 cl. 52.]

| dentity cards

The CEO must ensure that each authorised officer isissued with
an identity card in aform approved by the CEO.

An authorised officer must display his or her identity card
whenever dealing with a person in respect of whom the officer
has exercised, is exercising, or is about to exercise, a power
under this Act.

In any proceedings the production by an authorised officer of
his or her identity card is conclusive evidence of hisor her

apperatment-designation under section 25.
[ Section 26 amended by the Children and Community Services

27.

)

2

Amendment Bill 2010 cl. 53.]

Divison 5 — Advisory bodies
Establishment of advisory bodies

In this section —
advisory body means a body established under subsection (2).
The Minister may establish one or more bodies to provide

advice or assistance to the Minister or the CEO on matters
relevant to the operation or administration of this Act.
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(3) Subsection (2) does not authorise the Minister to establish a
body corporate.

(4) Anadvisory body isto consist of such people as the Minister
thinksfit.

(5 Anadvisory body isto be established by an instrument signed
by the Minister that —

(@ identifiesthe members of the body and the length and
conditions of each of their appointments;

(b) setsout the duties and responsibilities of the body; and

(c) setsout any other mattersin relation to the operation of
the body that the Minister considers appropriate.

(6) The Minister may, by instrument signed by the Minister, amend
or cancel an instrument made under subsection (5).

(7) The Minister must cause an instrument made under this section
to be published in the Gazette.

(8) Membersof an advisory body are entitled to any remuneration
and allowances that the Minister may from time to time
determine on the recommendation of the Minister for Public
Sector Management.
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Part 4 — Protection and care of children

Division 1 — Introductory matters

28. When child isin need of protection
(1) Inthissection—

harm, in relation to a child, means any detrimental effect of a
significant nature on the child’ s wellbeing;

neglect includes failure by a child’s parents to provide, arrange,
or allow the provision of —

(@ adequate carefor the child; or

(b) effective medical, therapeutic or remedial treatment for
the child.

(2) For the purposes of this Part achild isin need of protection
if —

(8 the child has been abandoned by his or her parents and,

after reasonable inquiries —
(i) the parents cannot be found; and

(i)  no suitable adult relative or other suitable adult
can be found who iswilling and able to care for
the child;

(b) the child’s parents are dead or incapacitated and, after
reasonabl e inquiries, no suitable adult relative or other
suitable adult can be found who iswilling and able to
care for the child;

(c) thechild has suffered, or islikely to suffer, harm asa
result of any one or more of the following —

(i) physical abuse;

(i) sexual abuse;
(iii)  emotional abuse;
(iv) psychological abuse;
(v) neglect,

and the child’ s parents have not protected, or are
unlikely or unable to protect, the child from harm, or
further harm, of that kind; or
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(d) thechild has suffered, or islikely to suffer, harm asa
result of —

(i) thechild’ s parents being unable to provide, or
arrange the provision of, adequate care for the
child; or

(i)  thechild's parents being unable to provide, or
arrange the provision of, effective medical,
therapeutic or other remedial treatment for the
child.

29. Provisional protection and care: meaning and effect
(1) A referenceinthisPart to achild beingin, taken into, or placed

in, provisional protection and care is areference to the child
being in, taken into, or placed in, the care of the CEO.

(2)

If achildisin provisional protection and care, the CEO, subject

(3A)

to any interim order in respect of the child, has responsihility for
the day-to-day care, welfare and development of the child to the
exclusion of any other person.

Without limiting subsection (2), the responsibility conferred by

3)

that subsection includes responsibility for making decisions
about any medical or dental examination, treatment or procedure
in respect of the child.

A child ceases to bein provisional protection and careif —

(@ thechildisreturned to or placed in the care of a person
under section 38(2);:38(2) or (3)(b); or

(b) the Court makes an interim order under
section 133(2)(a) that the child be returned to or placed
with a parent of the child; or

(c) the Court makes an interim order under
section 133(2)(c); or

(d) the Court makes a protection order in respect of the child
or refuses to make such an order.

[ Section 29 amended by the Children and Community Services

Amendment Bill 2010 cl. 54.]
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30. Child inthe CEO’scare
For the purposes of this Part achildisin the CEO’s careif the
child —
(@ isinprovisional protection and care;

(b) isthe subject of aprotection order (time-limited) or
protection order (until 18);

(c) isthe subject of anegotiated placement agreement; or

(d) isprovided with placement services under
section 32(1)(a).

Division 2 — PewersavaHable-M easur esto safeguard or

promote child’swellbeing

[ Heading amended by the Children and Community Services
Amendment Bill 2010 cl. 55.]

Subdivision 1 — General powersand duties of CEO

[ Heading amended by the Children and Community Services
Amendment Bill 2010 cl. 56.]

31. CEO may causeinquiriesto be made about child

If the CEO receives information that raises concerns about a
child’swellbeing, the CEO may cause any inquiries to be made
that the CEO considers reasonably necessary for the purpose of
determining whether action should be taken to safeguard or
promote the child’s wellbeing.

32. Further action by CEO

(1) If the CEO determines that action should be taken to safeguard
or promote a child’s wellbeing, the CEO must do any-one or |
more of the following —

(& provide, or arrange for the provision of, social services
to the child and, if appropriate, a parent or other relative
of the child;

(b) arrange or facilitate a meeting between an officer and
any one or more of the following people —

(i) aparent or other relative of the child;
(i) apersonwhoissignificant in the child’'slife;
(iii)  arepresentative of aservice provider;
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2

(iv) arepresentative of apublic authority,

for the purpose of developing a plan to address the
ongoing needs of the child in away that ensures the best
outcome for the child;

(c) enter into anegotiated placement agreement in respect
of the child;

(d) cause aninvestigation to be conducted by an authorised
officer for the purpose of ascertaining whether the child
may be in need of protection;

(e) take, or cause to be taken, intervention action in respect
of the child;

(f) take, or causeto be taken, any other action in respect of
the child that the CEO considers reasonably necessary.
In subsection (1)(e) —
intervention action means action that involves —

(& making an application for awarrant (provisional
protection and care) under section 35;

(b) taking the child into provisional protection and care
under section 37; or

(c) making aprotection application.
[ Section 32 amended by the Children and Community Services

33A.

Amendment Bill 2010 cl. 57.]

CEO may causeinquiriesto be made before child isborn

If, before a child is born, the CEO receives information that

raises concerns about the child’ s wellbeing after the child is
born, the CEO may cause any inquiries to be made that the CEO
considers reasonably necessary for the purpose of determining
whether action should be taken to safeguard or promote the
child’s wellbeing after the child is born.

[ Section 33A inserted by the Children and Community Services

33B.

Amendment Bill 2010 cl. 58.]

Further action by CEO before child isborn

If the CEQO determines that action should be taken before a child

is born to safeqguard or promote the child’ s wellbe ng after the
child is born, the CEO must do one or more of the following —

(a) provide, or arrange for the provision of, social services

to the pregnant woman;
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(b) arrange or facilitate a meeting between an officer and

any one or more of the following people —
(i) the pregnant woman;

(ii) arepresentative of aservice provider;

(iii)  arepresentative of apublic authority;

(iv) any other person the CEO considers appropriate,

for the purpose of developing a plan to address the needs

of the child after the child isborn in away that ensures
the best outcome for the child;

(c) cause an investigation to be conducted by an authorised

officer for the purpose of assessing the likelihood that
the child will bein need of protection after the childis
born.

[ Section 33B inserted by the Children and Community Services

33.
D)

2

3)

Amendment Bill 2010 cl. 58.]

Subdivision 2 — Powersrelating to investigation

Access to child for purposes of investigation

If, in the course of an investigation referred toin
section 32(1)(d), an authorised officer believes on reasonable
grounds that —

(@ itisinthe best interests of the child for the officer to
have access to the child before the child’ s parents
become aware of the investigation; or

(b) if the child’s parents were to know in advance about the
proposed access, the proper and effective conduct of the
investigation would be likely to be jeopardised,

the authorised officer, without informing the child’ s parents,
may have access to the child at a school, hospital or place where
achild care serviceis provided, and remain at the school,
hospital or place, for aslong as the officer reasonably considers
necessary for the purposes of the investigation.

Before exercising the power in subsection (1), the authorised
officer must notify the person in charge of the school, hospital
or place of hisor her intention to exercise the power.

As soon as practicable after the authorised officer has had
access to the child, the officer must inform at least one of the
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child’s parents that the officer has had such access and the
reasons for it.

(4) Anauthorised officer does not have to comply with
subsection (3) if —

(@ the officer believes on reasonable grounds that a person
may be charged with an offence involving harm to the
child and the officer’ s compliance with the subsection
may jeopardise an investigation of the offence;

(b) the officer believes on reasonable grounds that
compliance with the subsection may expose the child to
harm or arisk of harm; or

(c) thechild has requested that the child’ s parents not be
informed and the officer believes on reasonable grounds
that it isin the best interests of the child to comply with
the request.

34. Warrant (access)

(1) Anauthorised officer may apply to ajudge or magistrate for a
warrant (access) if, in the course of an investigation referred to
in section 32(1)(d), the officer —

(@ isdenied accessto achild;

(b) believesthat he or she will be denied such access; or

(c) isunableto obtain entry to a place where the officer
suspects the child to be.

(2) Anapplication under subsection (1) must be made in accordance
with section 120.

(3) On an application under subsection (1) ajudge or magistrate
may issue awarrant (access) if the judge or magistrateis
satisfied —

(8) astoamatter referred to in subsection (1)(a) or (c); or

(b) that there are reasonable grounds for the authorised
officer to have the belief referred to in subsection (1)(b).

Note: Section 121 contains provisions about the effect of a warrant (access).

[ Section 34 amended by No. 8 of 2009 s. 32(3).]
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Subdivision 3— Provisional protection and care

35. Warrant (provisional protection and care)

(1) Anauthorised officer who believesthat achild isin need of
protection may apply to ajudge or magistrate for a warrant
(provisiona protection and care) if the officer —

(8 isunableto find the child,;

(b) believesthat leaving the child at the place where the
child isliving poses an unacceptable risk to the child’s
wellbeing; or

(c) Dbelievesthat if aparent of the child or other person
becomes aware of a proposed protection application in
respect of the child, the child will be moved from the
place where the child isliving and the officer will be
unable to find the child.

(2) Anapplication under subsection (1) must be made in accordance
with section 120.

(3) On an application under subsection (1) ajudge or magistrate
may issue awarrant (provisional protection and care) if the
judge or magistrate is satisfied —

(8 that there are reasonable grounds for the authorised

officer to believe that the child isin need of protection;
and

(b) that —

(i) theauthorised officer has been unable to find the
child; or

(if)  there arereasonable grounds for the authorised
officer to have abelief referred toin
subsection (1)(b) or (c).
Note: Section 123 contains provisions about the effect of a warrant
(provisional protection and care).

[ Section 35 amended by No. 8 of 2009 s. 32(3).]

36. Action after child taken into provisional protection and care
under warrant

(1) Thissection appliesin relation to a child who istaken into
provisional protection and care following the execution of a
warrant (provisional protection and care) issued under
section 35(3).
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(2)

3)

37.

(1)

(2)

3)

(4)

()

(6)

38.

D)

The CEO must make a protection application in respect of the
child —

(8 if the child istaken into provisional protection and care
in aprescribed area of the State, as soon as practicable
after the child is taken into provisional protection and
care; or

(b) otherwise, as soon as practicable, but in any event not
more than 2 working days, after the child is taken into
provisional protection and care.

The Court must endeavour to ensure that the first listing date for
the protection application is not more than 3 working days after
the application is made.

Provisional protection and care without warrant if child at
immediate and substantial risk

In this section —

officer means an authorised officer or a police officer.

An officer may, at any time, take a child into provisional
protection and care if the officer suspects on reasonable grounds
that there is an immediate and substantial risk to the child's
wellbeing.

For the purposes of subsection (2) the officer may —

(@ enter, at any time, any place where the officer suspects
the child to be; and

(b) search the place for the purpose of finding the child.

As soon as practicable after a police officer takes a child into
provisional protection and care under this section, the police
officer must notify the CEQO, in amanner approved by the CEO,
of hisor her action and the reasons for it.

An officer does not need awarrant to exercise the powersin this
section.

When exercising a power in this section an officer may use
reasonable force and assistance.

Action after child taken into provisional protection and care
without warrant

This section appliesin relation to a child who istaken into
provisional protection and care under section 37.
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(2) If the child isnot aready the subject of protection proceedings
when the child is taken into provisional protection and care and
the CEO decides not to make a protection application or other
application under this Part in respect of the child, then, subject
to-subsection{3);-unless subsection (4A) applies, the CEO must
ensure that, as soon as practicable after the child istaken into
provisional protection and care, the child is returned to or placed
in the care of —

(@) aparent of the child;

(b) aperson who was providing day-to-day care for the
child at the time the child was taken into provisiona
protection and care; or

(c) with the consent of a parent of the child, any other
person.

(3) _If the child is already the subject of protection proceedings
when the child is taken into provisional protection and care,
then, unless subsection (4A) applies, the CEO must —

(8) make an application for an interim order under
section 133(2)(b) that the child isto remain in
provisional protection and care; or

(b) ensurethat the child is returned to or placed in the care
of aperson referred to in subsection (2)(a), (b) or (c),

as soon as practicable, but in any event not more than 2 working
days, after the child is taken into provisional protection and
care.

(4A) If thechildisaready in the CEO'’s care when the child is taken
into provisional protection and care, the CEO may make any
arrangement for the care of the child that the CEO considers

appropriate.

(4) If the CEO decides to make a protection application or other
application under this Part in respect of the child, the CEO must
make the application —

(&) if the child istaken into provisional protection and care
in aprescribed area of the State, as soon as practicable
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after the child is taken into provisional protection and
care; or

(b) otherwise, as soon as practicable, but in any event not

more than 2 working days, after the child is taken into
provisional protection and care.

(5 If aprotection application is made in respect of the child, the
Court must endeavour to ensure that the first listing date is not
more than 3 working days after the application is made.

[ Section 38 amended by the Children and Community Services
Amendment Bill 2010 cl. 59.]
39. Provisional care plan
(1) Inthissection—

provisional care plan means awritten plan that —

@
(b)
(©

identifies the needs of the child while the child isin
provisional protection and care;

outlines steps or measures to be taken in order to address
those needs; and

sets out decisions about the care of the child
including —

(i) decisions about placement arrangements; and

(iia)  decisions about secure care arrangements; and

(i) decisions about contact between the child and a
parent, sibling or other relative of the child or
any other person who is significant in the child’s
life.

(2) Thissection appliesif —
(@) achildistaken into provisiona protection and care
under this Division; and
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(b) the CEO decides, or isrequired, to make a protection
application in respect of the child.

(3A)  The CEO must prepare and implement a provisional care plan
for the child.

(3B)  Unless section 881(2) applies, the CEO must prepare the
provisional care plan within 7 working days after the child is
taken into provisional protection and care.

(3) The CEO may modify aprovisional care plan at any time if the
CEO considersthat it is appropriate to do so.

(4) Assoon as practicable after the CEO prepares or modifies a
provisional care plan;-theplan, whether under this section or
section 88lI, the CEO must ensure that a copy of the care plan or
modification, as the case requires, is given to —

(@ thechild;
(b) aparent of the child,;
(c) any carer of the child; and

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

[ Section 39 amended by the Children and Community Services
Amendment Bill 2010 cl. 6.]

Subdivision 4 — Other powers

40. Power to keep child under 6 years of age in hospital
(1) Inthissection—
officer in charge, in relation to a hospital, means the person for
the time being in charge of the hospital.
2 If—

(@) achild under 6 years of ageis brought to a hospital for
observation, assessment or treatment or is admitted to a
hospital; and

(b) the officer in charge believes on reasonable grounds that
the child isin need of protection,

the officer in charge may keep the child in the hospital for the
purpose of observation, assessment or treatment or otherwise to
safeguard or promote the wellbeing of the child.

(3 A child may be kept in a hospital under subsection (2) whether
or not a parent of the child consentsto that action.
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(4) If achildiskeptinahospital under subsection (2), the officer in
charge must notify the CEO of that action as soon as
practicable.

(5) Notification under subsection (4) may be given orally or in
writing, but if given orally must be confirmed in writing as soon
as practicable after it is given.

(6) The officer in charge may give to the CEO any information
relating to the child that the officer in charge reasonably
believesis necessary to safeguard or promote the wellbeing of
the child.

(7) A child must not be kept in a hospital under subsection (2) for
more than 2 working days.

(8) A person must not take a child who is being kept in a hospital
under subsection (2) from the hospital except with the consent
of the CEO or the officer in charge.

Penalty: afine of $12 000 and imprisonment for one year.

(9) The officer in charge must consult with the CEO before giving
consent for the purposes of subsection (8).

(10) Itisadefencein proceedingsfor an offence under
subsection (8) to prove that the person charged did not know,
and could not reasonably have known, that the child was being
kept in the hospital under subsection (2).

[ Section 40 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

41. Power to move child to safe place

(1) Inthissection —
officer means an authorised officer or a police officer;
responsible person, in relation to a child, means —
(@ aparent of the child,;
(b) anadult relative of the child; or
(c) anadult with whom the child usualy lives.
(2) An officer may move achild to a safe place if the officer finds

the child at a place other than the child' s usual place of
residence and the officer believes on reasonable grounds —

(@ that the child is not under the immediate supervision of a

parent of the child or an adult capable of adequately
supervising the child; and
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(b) that —

(i) thereisarisk to the wellbeing of the child
because of the nature of the place where the child
is found, the behaviour or vulnerability of the
child at that place, or any other circumstance; or

(ii)  thechildisan absentee student as defined in the
School Education Act 1999 section 32.

- v incluc ret i ibed as atock

(3)

B e e

Subsection (2) does not authorise an officer to move a child

to—
(a) alock-up (including aplace that is prescribed as a

lock-up for the purposes of the Court Security and
Custodial Services Act 1999): or

(b) asecure carefacility.

(4)
()
(6)

(7)

(8)

An officer does not need awarrant to exercise the power in
subsection (2).

When exercising the power in subsection (2) an officer may use
reasonable force and assistance.

If, in the exercise of the power in subsection (2), an officer
moves a child to a place other than the child' s usual place of
residence or school, the officer must immediately —

(8 causereasonable stepsto be taken to contact a
responsible person and inform that person —
(i) that the child has been moved to a safe place; and
(ii)  of thelocation of that place;
and

(b) if the officer isapolice officer, cause the CEO to be
informed of the matters mentioned in paragraph (a)(i)
and (ii).

If aresponsible person is contacted under subsection (6), an
officer must immediately cause arrangements to be made for the
child to be placed in, or returned to, the care of that person.

If aresponsible person cannot be contacted under
subsection (6), an officer must immediately cause arrangements
to be made for the care of the child until the child is placed in,
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or returned to, the care of aresponsible person or otherwise
dealt with under this Part.

Note: Division 8 confers certain powers on authorised officers and police
officers in relation to children moved to a safe place under this section.

[ Section 41 amended by the Children and Community Services
Amendment Bill 2010 cl. 7.]

Division 3— Protection orders
Subdivision 1 — Introductory matters
42. Terms used
In this Division —

child means —

(@) inrelation to a protection application or other
application under this Division — the child to whom the
application relates; or

(b) inrelation to a protection order — the child to whom the
order relates;

parent, in relation to a child who is the subject of a protection
order other than a protection order (supervision), includes any
person who would have had parental responsibility for the child
if the order had not been made;

party to theinitial proceedings, in relation to a protection order,
means a person who was a party to the protection proceedings in
which the order was mademade;

special guardian means the individual who is given, or the 2
individuals who arejointly given, parental responsibility for a
child under a protection order (special guardianship).

[ Section 42 amended by the Children and Community Services
Amendment Bill 2010 cl. 25.]

43. Protection order

A reference in this Part to a protection order is areference to
any of the following types of order —

(@) aprotection order (supervision);
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(b) aprotection order (time-limited);
(c) aprotection order (until 18);

(d) aprotection order (enduringparental
respensibHityspecia guardianship).

[ Section 43 amended by the Children and Community Services
Amendment Bill 2010 cl. 35(a).]

Subdivision 2 — Applicationsfor, and making of, protection orders

44, Application for protection order
(1) A protection application can be made only by the CEO.

(2) A protection application must —
(@) belodged with the Court;
(b) specify the type of protection order sought;

(c) dtatethe grounds under section 28(2) on whichitis
made; and

(d) otherwise comply with any applicable rules of court.

(3) If aprotection order (specia guardianship) is sought, the
protection application must nominate the individual or
individuals to whom parental responsibility for the child is
proposed to be given under the order.

(4 When aprotection application islodged, the Court must fix the
day, time and place for the Court to first deal with the
application.

(5) Assoon as practicable after lodging a protection application, the
CEO must give acopy of it to —
(& thechild;
(b) aparent of the child; and

(c) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.
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(6) Each copy of aprotection application given under subsection (5)
must be accompanied by notice of the first listing date.

[ Section 44 amended by the Children and Community Services
Amendment Bill 2010 cl. 26.]

45, Court may make protection order
If, on a protection application, the Court finds that the child isin
need of protection the Court may, subject to this Part —

(@ make the protection order sought in respect of the child;
or

(b) make another protection order in respect of the child.

46. No order principle

The Court must not, on a protection application, make a
protection order in respect of achild unlessthe Court is satisfied
that making the order would be better for the child than making
no order at all.

Subdivision 3 — Protection orders (supervision)

47. Protection order (supervision)

(1) A protection order (supervision) isan order providing for the
supervision of the wellbeing of a child by the CEO for the
period specified in the order.

(2) A protection order (supervision) does not affect the parental
responsibility of any person for the child except to the extent (if
any) necessary to give effect to the order.

48. Duration of protection order (supervision)

(1) A protection order (supervision) remainsin force for the period
specified in it unlessit is extended under section 49 or revoked
under Subdivision 7.

(2) The period specified in the order must not exceed 2 years and
must end before the child reaches 18 years of age.

49, Extension of protection order (supervision)

(1) The CEO may apply to the Court for the extension of a
protection order (supervision).

(2) If an application under subsection (1) is made but not
determined before the end of the period referred to in

page 40
[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and
Pt. 3-5).




Children and Community Services Act 2004

Protection and care of children Part 4
Protection orders Division 3
s. 50

3)

(4)

(5)

(6)

50.
D)

2

3)

section 48(1), the order remainsin force until the application is
determined.

On an application under subsection (1) the Court may, if
satisfied that it isin the best interests of the child to do so,
extend the order for a period not exceeding 2 years that ends
before the child reaches 18 years of age.

A protection order (supervision) must not be extended more
than once under this section.

If, on an application under subsection (1), the Court is satisfied
that each party to theinitial proceedings consents to the
application, the Court may extend the order in the absence of the
parties.

The reference in subsection (5) to each party to the initia
proceedings does not include the child unless —
(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient
maturity and understanding to give consent.

Conditions of protection order (supervision)

It isacondition of every protection order (supervision) that a
parent of the child keeps the CEO informed about where the
childisliving.

A protection order (supervision) may include conditions to be
complied with by —

(@ thechildif, inthe opinion of the Court, the child is able
to understand the condition;

(b) aparent of the child; or

(c) anadult with whom the child isliving.
A protection order (supervision) must not include a condition
about —

(@ the person or persons with whom the child isto live,
unless the condition relates to the child living with a
parent of the child specified in the order; or

(b) whoisto have responsibility for the day-to-day care,
welfare and development of the child.
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51 Variation of conditions of protection order (supervision)
(1) Inthissection—
condition means a condition of a protection order (supervision)
other than the condition referred to in section 50(1).
(2) A party to theinitial proceedings may apply to the Court for the
variation, addition or substitution of a condition.
(3 On an application under subsection (2) the Court may —

(8 vary acondition in any manner that the Court considers
appropriate; or

(b) add or substitute a condition.

(4) The Court must not grant an application under subsection (2)
unlessit is satisfied that —

(@ new facts or circumstances have arisen since the
condition was imposed or last varied, as the case may
be; or

(b) each party to theinitial proceedings consents to the
application.

(5) Thereference in subsection (4)(b) to each party to the initia
proceedings does not include the child unless —

(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient
maturity and understanding to give consent.

52. Authorised officer entitled to have accessto child
(1) Whileaprotection order (supervision) isin force in respect of a
child, an authorised officer may have access to the child at any
reasonable time.
(2) Anauthorised officer may apply to ajudge or magistrate for a
warrant (access) if the officer —

(@ isdenied accessto the child; or

(b) isunableto find the child for the purposes of access.

(3) Anapplication under subsection (2) must be made in accordance
with section 120.
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(4)

53.

(1)

(2)

55.
D)

2

56.
D)

2

3)

On an application under subsection (2) ajudge or magistrate
may issue awarrant (access) if the judge or magistrate is
satisfied asto a matter referred to in subsection (2)(a) or (b).
Note: Section 121 contains provisions about the effect of a warrant (access).

[ Section 52 amended by No. 8 of 2009 s. 32(3).]
Provision of social services

While a protection order (supervision) isin force in respect of a
child the CEO must ensure that the child and the child’ s parents
are provided with any social services that the CEO considers

appropriate.
Subdivision 4 — Protection orders (time-limited)

Protection order (time-limited)

A protection order (time-limited) is an order giving the CEO
parental responsibility for a child for the period specified in the
order.

While a protection order (time-limited) isin force in respect of a
child the CEO has parental responsibility for the child to the
exclusion of any other person.

Duration of protection order (time-limited)

A protection order (time-limited) remainsin force for the period
specified in the order unlessit is extended or revoked under
section 56 or revoked under Subdivision 7.

The period specified in the order must not exceed 2 years and
must end before the child reaches 18 years of age.

Extension of protection order (time-limited)

The CEO may apply to the Court for the extension of a
protection order (time-limited).

An application under subsection (1) may be made at any time
while the order isin force but only after areview of the care
plan for the child has been carried out under section 90.

If an application under subsection (1) is made but not
determined before the day on which the order would otherwise
expire, the order remains in force until the application is
determined.
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(4)

()

(6)

(7)

57.
D)

2

58.

59.

On an application under subsection (1) the Court may, if
satisfied that it isin the best interests of the child to do so —

(@ extendthe order for aperiod not exceeding 2 years that
ends before the child reaches 18 years of age; or

(b) revokethe order and, subject to this Part, make another
protection order in respect of the child.

A protection order (time-limited) may be extended more than
once under this section.

If, on an application under subsection (1), the Court is satisfied
that each party to theinitial proceedings consents to the
application, the Court may extend the order in the absence of the
parties.

The reference in subsection (6) to each party to the initia
proceedings does not include the child unless —
(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient
maturity and understanding to give consent.

Subdivision 5 — Protection orders (until 18)

Protection order (until 18)

A protection order (until 18) is an order giving the CEO parental
responsibility for a child until the child reaches 18 years of age.

While a protection order (until 18) isin forcein respect of a
child the CEO has parental responsibility for the child to the
exclusion of any other person.

Restriction on making protection order (until 18)

The Court must not make a protection order (until 18) in respect
of achild unlessthe Court is satisfied that long-term
arrangements should be made for the wellbeing of the child.

Duration of protection order (until 18)

A protection order (until 18) remainsin force until the child
reaches 18 years of age unlessit is revoked under Subdivision 7.
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Subdivision 6 — Protection order s (erduringparentat
responsibitityspecial guar dianship)

[ Heading amended by the Children and Community Services
Amendment Bill 2010 cl. 35(b).]

60. e e
responsibHity)Protection order (special guardianship)

(1) A protection order (specia guardianship) is an order giving an
individual, or 2 individuals jointly, parental responsibility for a
child until the child reaches 18 years of age.

(2) A protection order {enduringparental-respensibiity)(specia
guardianship) cannot give parental responsibility for achild to
the CEO or a parent of the child.

(3 Whileaprotection order {enduringparental
respensibHity)(special guardianship) isin force in respect of a
child the enduringparental-carer-special guardian has parental
responsibility for the child to the exclusion of any other person.

[ Section 60 amended by the Children and Community Services
Amendment Bill 2010 cl. 27.]

Restriction on making protection order
(special quardianship)

61.

(1) Inthissection —

proposed special guardian means the individual or each
individual to whom parental responsibility for the child is
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2

3)

(4)

(5)

proposed to be given under the protection order (special

guardianship).

The Court must not make a protection order {enduringparental

respensHbHity)(special guardianship) in respect of achild unless
the Court is satisfied —

(a8 that long-term arrangements should be made for the
wellbeing of the child; and

(b) that, having regard to the report mentioned in
subsection (3), the proposed earer-or-each-propesed

carer-specia guardian is —

(i) asuitable person to provide long-term care for
the child; and

(i)  willing and able to provide such care.

The CEO must provide the Court with awritten report that —

(@ containsinformation addressing the matters referred to
in subsection (2)(b)(i) and (ii); and

(b) outlines the proposed arrangements for the wellbeing of
the child.

If the child isan Aboriginal child or a Torres Strait Islander
child, the Court must, in ng the suitability of a-prepesed
carer-the proposed special guardian for the purposes of
subsection (2)(b), have regard to the Aboriginal and Torres
Strait Islander child placement principle set out in section 12.

If the child isfrom aculturaly or linguistically diverse
background, the Court must, in assessing the suitability of a
propesed-carer-the proposed special guardian for the purposes of
subsection (2)(b), have regard to any guidelines established
under section 80.

[ Section 61 amended by the Children and Community Services

62.

Amendment Bill 2010 cl. 28]
Duration of protection order (enduringparental
responsibitityspecial guar dianship)

A protection order (enduringparental-respensibHityspecial
guardianship) remains in force until the child reaches 18 years

of age unlessit isrevoked under Subdivision 7.
[ Section 62 amended by the Children and Community Services

Amendment Bill 2010 cl. 35(a).]
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63. Conditions of protection order (erduringparentat
responsibitityspecial quar dianship)

(1) A protection order (enduringparental-respensibitityspecial
guardianship) may include conditions about contact between the

child and another person.

(2) A protection order (erduringparental-respensibiityspecial
guardianship) must not include any other conditions.

[ Section 63 amended by the Children and Community Services
Amendment Bill 2010 cl. 35(a).]

64, . : it : . _
parentalrespensibHity)Variation of conditions
(1) Inthissection—

condition means a condition of a protection order (special
guardianship).

(2) A party to theinitial proceedings may apply to the Court for the
variation, addition or substitution of a condition.

(3) On an application under subsection (2) the Court may —
(8 vary acondition in any manner that the Court considers
appropriate; or
(b) add or substitute a condition.

(4) The Court must not grant an application under subsection (2)
unlessit is satisfied that —

(8 new facts or circumstances have arisen since the
condition was imposed or last varied, as the case may
be; or

(b) each party to theinitial proceedings consents to the
application.
(5) Thereference in subsection (4)(b) to each party to the initia
proceedings does not include the child unless —
(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient
maturity and understanding to give consent.

[ Section 64 amended by the Children and Community Services
Amendment Bill 2010 cl. 29.]
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65.

@)

(2)

3)

(4)

el e e e sl Cour t

may order payments to special guardian

On the making of a protection order {enduringparental
respensHbHity);(special guardianship), or at any time while such
an order isin force, the Court may, on the application of a party
to theinitial proceedings, order the CEO to pay to the enduring
parental-earer-special guardian amounts in accordance with the
prescribed scale at such intervals as are prescribed.

The CEO must give effect to an order made under
subsection (1).

The Court may, on the application of a party to theinitia
proceedings, revoke an order made under subsection (1).
For the purposes of this section, the regulations —

(@) areto prescribe the scale of amounts payable;

(b) may prescribe different amounts for different classes of
children; and

(c) areto prescribetheintervals at which payments areto be
made.

[ Section 65 amended by the Children and Community Services

66.

Amendment Bill 2010 cl. 30.]

Provision of social services

Without limiting section 21(1)(a), while a protection order

{enduring-parental-responsibiltity)(special guardianship) isin
force in respect of achild the CEO may cause the child and the

enduring-parental-carer-special guardian to be provided with any

socia services that the CEO considers appropriate.
[ Section 66 amended by the Children and Community Services

Amendment Bill 2010 cl. 31.]

Subdivision 7 — Revocation and replacement of protection orders

67. Revocation of protection order
(1) A party to theinitial proceedings may apply to the Court for the
revocation of a protection order.
(2) On an application under subsection (1) the Court may, if
satisfied that it isin the best interests of the child to do so —
(@ confirm the order;
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68.

@)

2

(b) revokethe order; or

(c) revokethe order and, subject to this Part, make another
protection order in respect of the child.

Replacement-of protection-orderReplacement of protection
order: application by CEO

The CEO may apply to the Court for the revocation of a
protection order and the making of another protection order in
respect of the-ehitd.a child.

An application under subsection (1) must specify the type of
protection order sought.

(3)

If aprotection order (special quardianship) is sought, the

application must nominate the individual or individuals to
whom parental responsibility for the child is proposed to be
given under the order.

@ ication under-subsection §

Fied that it isin the bt | f the child to.d

—B)— -Subj ' N _

protection order sought or another protection order in
e
(4) If an application under subsection (1) for the revocation of a

(5)

protection order (supervision) or a protection order
(time-limited) is made but not determined before the day on
which the order would otherwise expire, the order remainsin
force until the application is determined.

On an application under subsection (1) the Court may, if

satisfied that it isin the best interests of the child to do so,
revoke the order and, subject to this Part, make the protection
order sought or another protection order in respect of the child.

[ Section 68 amended by the Children and Community Services

Amendment Bill 2010 cl. 32 and 60.]
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69A.

Replacement of protection order (time-limited) or protection

(1)

order (until 18): application by carer

An individual is €ligible to make an application under

subsection (2) in respect of achild if —
(@) theindividual has been the carer of the child; and

(b) the child has been the subject of one or more of the

following types of protection order —
(i) aprotection order (time-limited);

(ii) aprotection order (until 18),

for at least the period of 2 yearsimmediately preceding the day

(2)

on which the application is made.

An individual who is the carer of achild may, if €ligibleto do so

(3)

under subsection (1), apply to the Court for the revocation of a
protection order (time-limited) or protection order (until 18) and
the making of a protection order (special guardianship) in
respect of the child.

An application under subsection (2) must nominate the

(4)

individual or individuals to whom parental responsibility for the
child is proposed to be given under the protection order (special

guardianship).
The applicant must be the individual or one of the individuals

(5)

nominated in the application.

If an application under subsection (2) for the revocation of a

(6)

protection order (time-limited) is made but not determined
before the day on which the order would otherwise expire, the
order remainsin force until the application is determined.

On an application under subsection (2) the Court may, if

satisfied that it isin the best interests of the child to do so,
revoke the order and, subject to this Part, make a protection
order (special guardianship) or another protection order in
respect of the child.

[ Section 69A inserted by the Children and Community Services

Amendment Bill 2010 cl. 33.]
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69.

(1)

2

3)

(4)

()

70.
D)

(2)

71,
1)

)

72.

Subdivision 8 — General

Applicationsfor extension, variation, revocation or
replacement of protection orders

This section applies to an application under this Division for the
extension, variation, revocation or replacement of a protection
order.

The application must —

(@ belodged with the Court; and
(b) comply with any applicable rules of court.

When the application is lodged, the Court must fix the day, time
and place for the hearing of the application.

The applicant must, as soon as practicable after lodging the
application, give acopy of it to al other partiesto the initial
proceedings.

Each copy of the application given under subsection (4) must be
accompanied by notice of the day, time and place fixed under
subsection (3).

Form of protection order

A protection order must be in writing and must state the child's
name and date of birth.

A protection order, if made on a protection application, must
state the basis under section 28 for finding that the child isin
need of protection.

Child’'sdate of birth

In the absence of evidence of the child’ s date of birth, the Court
must determine a date of birth for the child for the purposes of
section 70(1).

The date of birth of achild stated in a protection order isto be
taken to be the child’ s date of birth for the purposes of this Act
unless the Court otherwise determines.

Partiesto proceedingsto be given copy of protection order

If the Court makes a protection order it must take al reasonable
steps to ensure that each party is given a copy of the order.
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73. Maintenance of children under certain orders

(1) Inthissection—
relevant person means —

(&) if the order concerned is a protection order
(time-limited) or a protection order (until 18), the CEO,;
or

thy—+tthe e'lde‘ col |e_e||_|||_ed;|’s Ellp' eteletl_en orde (el' el ||.|g

(b) if the order concerned is a protection order (special
guardianship), the special guardian.

(2) Onthe making of aprotection order (time-limited), protection
order (until 18) or protection order {enduringparental
respensibHity)(special guardianship) in respect of achild, or at
any time while such an order isin force, the Court may, on the
application of a party to the initial proceedings, order a parent of
the child who is able to pay for, or contribute towards, the
maintenance of the child to pay to the relevant person —

(@ any amount for the past maintenance of the child by the
relevant person; and

(b) any amount, or such periodical amounts, for the future
maintenance of the child by the relevant person,

that the Court considers appropriate.

(3) The Court may make an order under subsection (2) in the
absence of the parent concerned if it is satisfied that the parent
has received adequate notice of the application.

(4) If an order is made under subsection (2), the Court must cause a
certified copy of the order to be sent to —

(@ theFamily Court; or

(b) acourt of akind referred to in the Family Court
Act 1997 section 39(a) that can, under that section,
exercise the Family Court’s non-federal jurisdictions,

whichever is nearest to the place at which the order was made,
for registration in accordance with the Family Court Act 1997
and the order, when so registered, is to be taken for al purposes
to be an order made under that Act by the Family Court or the
court referred to in paragraph (b), as the case requires.

[ Section 73 amended by the Children and Community Services
Amendment Bill 2010 cl. 34.]
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74.

75.
1)

2

3)

(4)

()

(6)

Division 4 — Negotiated placement

Term used: child
In this Division —

child, in relation to a negotiated placement agreement, means
the child in respect of whom the agreement is made.

Negotiated placement agreement

Where the parents of a child are unable to care for the child, the
parents acting together and the CEO may enter into an
agreement under which the CEO isrequired to make a
placement arrangement for the child.

The parents of the child acting together and the CEO may, at
any time before the expiry or termination of a negotiated
placement agreement, extend the agreement.

Despite the requirement in subsections (1) and (2) for the
parents of the child to act together, a negotiated placement
agreement may be entered into or extended by a parent of the
child if —
(@) after reasonable inquiries any other parent of the child
cannot be found;

(b) any other parent of the child has failed to respond within
areasonable time to arequest that he or she enter into or
extend a negotiated placement agreement;

(c) any other parent of the child does not have ongoing
contact with the child; or

(d) itisnoat, inall the circumstances of the case, reasonably
practicable to request any other parent of the child to
enter into or extend a negotiated placement agreement.

In deciding whether to enter into, extend or terminate a
negotiated placement agreement, the CEO must take into
account any views expressed by the child.

The CEO must not enter into or extend a negotiated placement
agreement in respect of achild if there are reasonable grounds to
believe that the child isin need of protection.

A negotiated placement agreement and any extension of the
agreement must be —

(@ inwriting; and

page 53

[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and

Pt. 3-5).



Children and Community Services Act 2004

Part 4 Protection and care of children
Division 5 Children in the CEQO'’s care
S. 76

(b) signed by —

(i) theCEO; and

(ii)  the parents of the child or, if subsection (3)
applies, the parent who is entering into or
extending the agreement.

76. Duration of negotiated placement agreement

A negotiated placement agreement has effect for the period
specified in the agreement or any extension of the agreement
unlessit isterminated under section 77.

77. Termination of negotiated placement agr eement
A negotiated placement agreement may be terminated at any
time by —
(@ theCEO; or

(b) aparent of the child (whether or not the parent is a party
to the agreement),

by written notice given to the parties, or other parties, to the
agreement.

Division 5— Childreninthe CEO’scare

Subdivision 1 — Charter of Rights

78. CEO to prepare Charter of Rights

(1) Within 12 months after the commencement of this Part, the
CEO must prepare a Charter of Rightsfor al children in the
CEO’scare.

(2) The CEO must promote compliance with the Charter of Rights.

(3) The CEO must ensurethat all children in the CEO’s care are
given acopy of the Charter of Rights and written information
about it.

(4) The CEO must cause the Charter of Rightsto be published in a
manner that the CEO considers appropriate.

(5) The Charter of Rights must be laid before each House of
Parliament by the Minister within 6 sitting days after the Charter
is published by the CEO.
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Subdivision 2 — Placement arrangements

79. Power of CEO to arrange placement of child

(1) Inthissection —
child means a child who isin the CEO'’s care.

(2) The CEO may make —
(@ anarrangement for the placement of a child —

(i) with anindividua approved by the CEO in
accordance with the regulations,

(if)  with a person er-bedy-whe-er-which-who has |
entered into an agreement under section 15(1) for
the provision of placement services, or

(iii) inaresidentia facility operated or managed by
the Department or another public authority;

or

(b) any other arrangement for the placement of the child that
the CEO considers appropriate.

(3A)  Subsection (2) does not authorise the CEO to make an
arrangement for the placement of achild in a secure care

facility.
(3) The CEO may at any time cancel a placement arrangement

made in respect of a child and make another placement
arrangement in respect of the child.

(4) Without limiting section 248(1), the regulations may make
provision for and in relation to the approval of individuals for
the purposes of subsection (2)(a)(i).

[ Section 79 amended by the Children and Community Services
Amendment Bill 2010 cl. 8 and 61.]

80. Guidelinesfor placement of certain children

(1) Within 12 months after the commencement of this Part, the
CEO must establish written guidelines (the guidelines) to be
observed when making placement arrangements for children
from culturaly or linguistically diverse backgrounds.

(2) Without limiting the scope of the guidelines, they are to address
the need to preserve and enhance a child’s cultural, ethnic and
religious identity.
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(3 The CEO may amend or replace the guidelines.

(4) Theguidelines are not to apply to Aboriginal or Torres Strait
Islander children.

Note: Section 12 sets out the relevant principle relating to the placement of
Aboriginal or Torres Strait Islander children.

81. Consultation befor e placement of Aboriginal or Torres
Strait |lander child

Before making a placement arrangement in respect of an
Aboriginal child or aTorres Strait Islander child the CEO must
consult with at least one of the following —

(@) an officer who isan Aboriginal person or aTorres Strait
Islander;

(b) an Aboriginal person or a Torres Strait IsSlander who, in
the opinion of the CEO, has relevant knowledge of the
child, the child’sfamily or the child's community;

(c) an Aboriginal or Torres Strait Islander agency that, in
the opinion of the CEO, has relevant knowledge of the
child, the child’sfamily or the child's community.

[ Section 81 inserted by the Children and Community Services
Amendment Bill 2010 cl. 62.]

82. Payment for careunder placement arrangement

The CEO may make payments to a person for or in relation to
the provision of care for a child under a placement arrangement.

83. I nspection of place where child living

An authorised officer may, at any time, enter a place where a
child isliving under a placement arrangement for the purpose of
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inspecting the place and making any inquiriesin relation to the
wellbeing of the child that the authorised officer considers
appropriate.

Authorised officer may require person to hand over child

(1)

In this section —

child means a child who is the subject of a placement

(2)

arrangement.
An authorised officer may at any time reguire a carer of achild,

(3)

aparent of achild or any other person who has the care or
control of achild to hand the child over to the authorised officer.

A person who is required to hand over a child under

subsection (2) must comply with the reguirement.
Penalty: afine of $12 000 and imprisonment for one year.

[ Section 84 inserted by the Children and Community Services

85.
D)

(2)

3)

Amendment Bill 2010 cl. 63.]

Warrant (apprehension) where child not handed over

If aearerperson does not comply with a request-made by
requirement of an authorised officer under section 84 the officer

may apply to ajudge or magistrate for awarrant (apprehension).

An application under subsection (1) must be made in accordance
with section 120.

On an application made under subsection (1) ajudge or

magistrate may issue awarrant (apprehension) if the magistrate

is satisfied that the earer-person has not complied with the

reguest-requirement.

Note: Section 122 contains provisions about the effect of a warrant
(apprehension).

[ Section 85 amended by No. 8 of 2009 s. 32(3); the Children

and Community Services Amendment Bill 2010 cl. 64.]
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86. Warrant (apprehension) where child absent or taken

without authority

(1) If an authorised officer or a police officer believes on reasonable
grounds that a child is absent, or has been taken, without lawful
authority from a place where the child was living under a
placement arrangement the officer may apply to a judge or
magistrate for a warrant (apprehension).

(2) Anapplication under subsection (1) must be made in accordance
with section 120.

(3) On an application made under subsection (1) ajudge or
magistrate may issue awarrant (apprehension) if the judge or
magistrate is satisfied that there are reasonable grounds for the
suspieten-belief mentioned in that subsection.

Note: Section 122 contains provisions about the effect of a warrant
(apprehension).

[ Section 86 amended by No. 8 of 2009 s. 32(3); the Children
and Community Services Amendment Bill 2010 cl. 65.]

87. Apprehension without warrant in certain circumstances
(1) Inthissection—
officer means an authorised officer or a police officer.

(2) If an officer suspects on reasonable grounds that —

(@ achildisabsent, or has been taken, without lawful
authority from a place where the child was living under
a placement arrangement; and
(b) thereis—
(i) animmediate or substantial risk to the wellbeing
of the child; or
(i) asignificant likelihood that unless the child is

apprehended immediately the officer will not be
ableto find the child,

the officer may apprehend the child and take the child to the
place mentioned in paragraph (a) or such other place asthe CEO
directs.

(3) For the purposes of subsection (2) an officer may —

() enter, a any time, any place where the officer
reasonably believes the child to be; and

(b) search the place for the purpose of finding the child.
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(4)

()

(6)

An officer does not need awarrant to exercise the powersin this
section.

When exercising a power under this section an officer may use
reasonable force and assistance.

Without limiting subsection (5), when exercising a power under
this section an authorised officer may be accompanied by a
police officer.

Subdivision 3A — Secur e car e arrangements

[ Heading inserted by the Children and Community Services

Amendment Bill 2010 cl. 9.]

88A. Termsused
In this Subdivision —
protected child means a child who is the subject of a protection
order (time-limited) or protection order (until 18);
provisionally protected child means achild whoisin
provisiona protection and care.
[ Section 88A inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]
88B. Secure carefacilities
(1) The Minister may, by order published in the Gazette, declare a
place to be a secure care facility.
(2) The Minister may, by order published in the Gazette, amend or
cancel an order under subsection (1).
(3)  Anorder under this section comes into operation on —
(@) theday on whichit is published in the Gazette
(publication day); or
(b) if it specifiesaday that islater than publication day —
the later day.
[ Section 88B inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]
88C. Secur e car e ar rangements
(1) The CEO may from time to time make an arrangement for the

placement of aprovisionally protected child or a protected child
in asecure care facility (a secure care arrangement).
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(2) The CEO must not make a secure care arrangement unless the
CEQ is satisfied that —

(@) thereisan immediate and substantial risk of the child
causing significant harm to the child or another person:;
and

(b) thereisno other suitable way to manage that risk and to
ensure that the child receives the care the child needs.

(3)  Subsection (2) does not apply in relation to a secure care
arrangement if the CEQ is required to make the arrangement
under an interim order (secure care).

(4) The CEO may at any time cancel a secure care arrangement
unlessit is a secure care arrangement made or continued under
an interim order (secure care).

(5)  Assoon as practicable after making a decision under
subsection (1) or (4), the CEO must give written notice of the
decision to the following people —

(@) thechild to whom the decision relates;
(b)  each parent of the child;
(c) any carer of the child:;

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

[ Section 88C inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

88D. Period in secure carefacility

(1) The period for which a provisionally protected child iskeptin a
secure care facility under a secure care arrangement must not
exceed —

(@) if the child isthe subject of an interim order (secure
care) — the secure care period under that order; or

(b) otherwise — 21 days.

(2) The period for which a protected child is kept in a secure care
facility under a secure care arrangement must not exceed the
secure care period under section 88F.

[ Section 88D inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]
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88E.

Application for continuation order required for

(1)

provisionally protected child

In this section —

continuation order means an order under section 133(2)(ca)(ii).

(2)

This section appliesin relation to a provisionally protected child

who —
(@) isplacedin asecure care facility under a secure care

arrangement; and
(b) isnot, at the time of that placement, the subject of an

3)

interim order (secure care).

If the child is not already the subject of protection proceedings

(4)

but the CEO decides, or is required, under Division 2
Subdivision 3 to make a protection application in respect of the
child, the CEO must make an application for a continuation
order in respect of the secure care arrangement when the CEO
makes the protection application, unless before then the
arrangement is cancelled.

If the child is already the subject of protection proceedings, the

(5)

CEO must make an application for a continuation order in
respect of the secure care arrangement as soon as practicable,
but in any event not more than 2 working days, after the child is
placed in the secure care facility, unless before then the
arrangement is cancelled.

If, on an application under subsection (3) or (4), the Court

refuses to make a continuation order in respect of the secure
care arrangement, the CEO must, as soon as practicable after the
refusal, cancel the arrangement and ensure that the child is
removed from the secure care facility.

[ Section 88E inserted by the Children and Community Services

88F.

Amendment Bill 2010 cl. 9.]

CEO todecide secure care period for protected child

(1)

As soon as practicable after making a secure care arrangement

(2)

in respect of aprotected child, the CEO must decide the period
(the secure care period) for which the child isto be keptin a
secure care facility under the arrangement.

The secure care period must not exceed 21 days unlessitis

extended under subsection (3).
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(3) The CEO may extend the secure care period by not more than
21 daysif the CEQ is satisfied that there are exceptional reasons

for doing so.

(4) The secure care period cannot be extended under subsection (3)
more than once.

(5)  As soon as practicable after making a decision under
subsection (1) or (3), the CEO must give written notice of the
decision to the following people —

(@) thechild to whom the decision relates;
(b)  each parent of the child:;
(c) any carer of the child:;

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

[ Section 88F inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

88G. Reconsider ation of certain decisions concerning protected
child
(1) Inthissection —
secure care decison means —

(@) adecision under section 88C(1) to make a secure care
arrangement for a protected child; or

(b) adecision under section 88F(1) as to the secure care
period for a protected child; or

(c) adecision under section 88F(3) to extend the secure care
period for a protected child.

(2) An application for the reconsideration of a secure care decision
may be made to the CEO by —

(a) the child to whom the decision relates; or
(b) aparent of the child; or
(c) any carer of the child; or

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

(3) Theapplication —
(2) must beinwriting; and

(b)  must set out the grounds on which reconsideration of the
secure care decision is sought.
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(4) Assoon as practicable after receiving the application, the CEO
must reconsider the secure care decision and —

(a) confirm, vary or reverseit; or
(b)  substitute another decision for it.

(5) The CEO must give the applicant written notice of his or her
decision under subsection (4) and written reasons for it.

[ Section 88G inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

88H. Review of CEQO’sdecision

A person who is aggrieved by a decision made by the CEO
under section 88G(4) may apply to the State Administrative
Tribunal for areview of the decision.

[ Section 88H inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

88l. Requirementsfor care plan or provisional care plan

(1) Inthissection —
care plan has the meaning given in section 89(1);
provisional care plan has the meaning given in section 39(1).

2 If—
(@) aprovisionally protected child is placed in a secure care
facility under a secure care arrangement; and

(b) &t thetime of the placement a provisional care plan for
the child has not been prepared,

the CEO must prepare the provisional care plan as soon as
practicable, but in any event not more than 2 working days, after
the placement and must ensure that it meets the requirements set
out in subsection (5).

3 If—
(@) aprovisionaly protected child is placed in a secure care
facility under a secure care arrangement; and

(b) at thetime of the placement aprovisional care plan for
the child has been prepared,

the CEO must modify the provisional care plan as soon as
practicable, but in any event not more than 2 working days, after
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the placement so that it meets the requirements set out in

subsection (5).

(4) If aprotected child is placed in a secure care facility under a
secure care arrangement, the CEO must modify the care plan for
the child as soon as practicable, but in any event not more than 2
working days, after the placement so that it meets the
reguirements set out in subsection (5).

(5)  Therequirements for acare plan or provisional care plan are
that it —

(a) identifiesthe needs of the child in his or her transition to
other living arrangements after |eaving the secure care
facility; and

(b)  outlines steps or measures designed to address those

needs and to reduce the likelihood of the child being
placed in a secure care facility again.

[ Section 88l inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

88J. Apprehension without warrant — child absent from secure
carefacility

(1) Inthissection —
officer means an authorised officer or a police officer.

(2) _If an officer suspects on reasonable grounds that achild is
absent, or has been taken, without lawful authority from a
secure care facility, the officer may apprehend the child and take
the child to the secure care facility or such other place asthe
CEO directs.

(3) _ For the purposes of subsection (2) an officer may —

(@) enter, at any time, any place where the officer
reasonably believes the child to be; and

(b)  search the place for the purpose of finding the child.

(4)  An officer does not need a warrant to exercise the powersin this
section.

(5)  When exercising a power under this section an officer may use
reasonabl e force and assistance.
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(6)  Without limiting subsection (5), when exercising a power under
this section an authorised officer may be accompanied by a

police officer.

[ Section 88J inserted by the Children and Community Services
Amendment Bill 2010 cl. 9.]

Subdivision 3— Careplans

88. Term used: parent

In this Subdivision —
parent has the meaning given to that term in section 42.

89. Careplan

(1) Inthissection —
care plan means awritten plan that —
(@) identifiesthe needs of the child;

(b) outlines steps or measures to be taken in order to address
those needs; and

(c) setsout decisions about the care of the child
including —
; e I | . and
(i) decisions about placement arrangements; and
(iia)  secure care decisions referred to in section 88G;
and

(i) decisions about contact between the child and a
parent, sibling or other relative of the child or
any other person who is significant in the child’s
life.

(2) Assoon as practicable after achild first comesinto the CEO’'s
care, the CEO must prepare and implement a care plan for the
child.

(3 Subsection (2) does not apply in the case of achild taken into
provisional protection and care.

Note: Section 39 requires the CEO to prepare and implement a provisional
care plan for a child taken into provisional protection and care.

(4) The CEO may modify a care plan at any time if the CEO
considersthat it is appropriate to do so.
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(5) Without limiting subsection (4), the CEO must, in the case of a
child who is about to leave the CEO’ s care, modify the care plan
for the child so that it —

(@ identifiesthe needs of the child in preparing to leave the
CEO'scareand in his or her transition to other living
arrangements after leaving the CEO’ s care; and

(b) outlines steps or measures designed to assist the child to
meet those needs.

(6) Assoon as practicable after the CEO prepares or modifies a care
plan, the CEO must ensure that a copy of the care plan or
modification, as the case requires, is givento —

(& thechild;
(b) each parent of the child;
(c) any carer of the child; and

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

[ Section 89 amended by the Children and Community Services
Amendment Bill 2010 cl. 10.]

90. Review of care plan

(1) The CEO must carry out areview of the operation and
effectiveness of every care plan at regular intervals not
exceeding 12 months.

(2) Inthe course of the review the CEO must have regard to any
views expressed by —

(@ thechild;
(b) aparent of the child,;
(c) any carer of the child; and

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

(3) The CEO must prepare awritten report on the outcome of the
review and must ensure that, where practicable, a copy of the
report is given to each of the people mentioned in
subsection (2).

(4) The CEO must keep arecord of reviews carried out, and reports
prepared, under this section in a manner that the CEO considers

appropriate.
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Subdivision 4 — Review of ease-care planning decisions

[ Heading amended by the Children and Community Services

91.

Amendment Bill 2010 cl. 11.]

Termsused

In this Subdivision, unless the contrary intention appears —

applicant means a person who makes an application under
section 93(1);

care plan has the meaning given to that term in section 89(1);
care planning decision, in relation to a child, means a decision

set out in acare plan for the child but does not include a secure
care decision referred to in section 88G;

case review panel means the case review panel established
under section 92;

parent has the meaning given to that term in section 42.
[ Section 91 amended by the Children and Community Services

92.
D)

2

3)

(4)

()

(6)

Amendment Bill 2010 cl. 12.]

Casereview panel

The CEO must establish a case review panel for the purposes of
this Subdivision.

The case review panel isto consist of not less than 3 members
appointed by the CEO.

The members of the case review panel are to be people who
have such experience, skills, attributes or qualifications as the
CEO considers appropriate to enable them to effectively
perform their review function.

An officer is not eligible to be appointed, or hold office, asa
member of the case review panel.

The CEO may remove and replace members of the case review
panel.

The CEO must appoint one of the members of the case review
panel to be the chairperson.
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(7) TheCEO may —

(@ direct that the members of the case review panel (other
than an employee as defined in the Public Sector
Management Act 1994 section 3(1)) are to be paid
remuneration or allowances or both; and

(b) determine the amount of any such payments on the
recommendation of the Minister for Public Sector
Management.

(80 The CEO must provide the case review panel with such support
services asit may reasonably require.

93. Initial review

(1) Anapplication for the review of a easeplanning-care planning
decision may be made to the CEO by —

(& thechild;

(b) aparent of the child,;

(c) any carer of the child; or

(d) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

(2) Theapplication —

(@ must bein writing; and

(b) must set out the grounds on which areview is sought.

(3) The application must be made within —

(@ 14 days after the day on which the applicant received a
copy of acare plan or modification of acare plan setting
out the relevant easeplanning-care planning decision; or

(b) any longer period that the CEO in special circumstances
alows.

(4) The CEO must refer the application, together with such other
materia asthe CEO considers relevant, to the case review
panel.

(5 Onareferra under subsection (4) the case review panel must
consider the application and other material (if any) and report to
the CEO on its recommendations in respect of the application.

(6) The CEO, after considering the report of the case review panel
and any other information available to the CEO, must —

(@ confirm, vary or reverse the easeplanning-care planning
decision;
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(b) substitute another decision for the easeplanning-care
planning decision; or

(c) refer the matter back to the case review panel for further
consideration and report.

(7) The CEO must give the applicant written notice of hisor her
decision under subsection (6) and written reasons for it.

(8) If an application is made under subsection (1), the decision that
is the subject of the application continues to have effect pending
the review unless the CEO otherwise directs.

[ Section 93 amended by the Children and Community Services
Amendment Bill 2010 cl. 13.]

94. Review of CEO’sdecision

A person who is aggrieved by a decision made by the CEO
under section 93(6)(a) or (b) may apply to the State
Administrative Tribunal for areview of the decision.

o5, Procedure

(1) The CEO may givedirectionsin writing to the case review
panel asto its procedure, but otherwise, subject to
subsection (2), the case review panel may determine its own
procedure.

(2) The casereview panel must give each applicant a reasonable
opportunity to make submissions in respect of the application.

Division 6 — Provisions about leaving the CEO’scare

96. People who qualify for assistance
For the purposes of this Division a person qualifies for
assistance if —
(@ the person hasleft the CEO’s care
(b) the personisunder 25 years of age; and

(c) theperson at any time after the person reached 15 years
of age —
(i) wasthe subject of aprotection order
(time-limited) or a protection order (until 18);

(i) wasthe subject of anegotiated placement
agreement in force for a continuous period of at
least 6 months; or
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)

(2

(iii)  was provided with placement services under
section 32(1)(a) for a continuous period of at
least 6 months.

Entitlement to personal material

In this section —

personal material, in relation to a child, means —
(@ thechild’ s birth certificate;
(b) thechild s passport;

(c) any school report or other report relating to the child's
education;

(d) any photograph of the child; or
(e) any other document or material relating to the child that
is prescribed, or of aclass prescribed, in the regulations.

When a child leaves the CEO’ s care, the child has aright to the
possession, free of charge, of any personal material held by the

Department or by any person epbedwmeepwhirehhas

has provrded carefor the chr Id under a pI acernent arranqement

Or a secure care arrangement.
[ Section 97 amended by the Children and Community Services

98.

99.

(1)

(2

Amendment Bill 2010 cl. 14.]

Social services

The CEO must ensure that a child who leaves the CEO' s careis
provided with any social servicesthat the CEO considers
appropriate having regard to the needs of the child asidentified
in the care plan for the child under section 89.

Subsection (1) does not apply to a child who ceasesto bein
provisional protection and care.

Information and advisory services

Without limiting section 98, the CEO must ensure that a person
who qualifies for assistance is provided with services to assist
the person to do any one or more of the following —

(@) obtain accommodation;
(b)  undertake education and training;
(c) obtain employment;
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(d) obtainlega advice;
(e) access hedth services,
(f) access counselling services.

100. Financial assistance
(1) The CEO may provide a person who qualifies for assistance
with financial assistance in the form of —
(@ acontribution to expensesincurred in obtaining,
furnishing and equi pping accommodation;
(b) acontribution to expenses incurred by the person in
living near the place where the person is, or will be —
(i) employed or seeking employment; or
(i)  undertaking education or training;
or

(c) agrant to enable the person to meet expenses connected
with hisor her education or training.

(2) Financial assistance may be provided under this section on any
terms and conditions that the CEO considers appropriate.

(3) Without limiting subsection (2), the terms and conditions may
include provisions as to repayment and the recovery of
outstanding amounts.

Division 7 — Offences
Subdivision 1 — Children generally

101. Failing to protect child from harm
(1) A person who hasthe care or control of achild and who engages
in conduct —

(@ knowing that the conduct may result in the child
suffering harm as aresult of any one or more of the
following —

(i) physical abuse;

(i)  sexual abuse;
(ili)  emotional abuse;

(iv) psychologica abuse; or

(v) neglect as defined in section 28(1);
or
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102.

(b)  reckless asto whether the conduct may have that result,
isguilty of acrime, and is liable to imprisonment for 10 years.

In subsection (1) —
engage in conduct means —
(@ todoanact;or
(b) toomit to do an act;
harm has the meaning given to that term in section 28(1).

L eaving child unsupervised in vehicle

A person who has the care or control of achild and who leaves
the child in amotor vehicle (as defined in the Road Traffic

Act 1974) without proper supervision for such period or in such
circumstances that —

(@ thechild becomesor islikely to become emationally
distressed; or

(b) the child’s health becomes or islikely to become
permanently or temporarily impaired,
isguilty of acrime, and isliable to imprisonment for 5 years.

Summary conviction penalty: afine of $36 000 and
imprisonment for 3 years.

[ Section 102 amended by the Children and Community Services

103.

Amendment Bill 2010 cl. 66.]

Tattooing or branding

A person must not in any manner tattoo or brand any part of the
body of achild unless the person hasfirst obtained the written
consent of a parent of the child to tattoo or brand the child in
that manner and on that part of the child's body.

Penalty: afine of $12 000 and imprisonment for one year.
[ Section 103 amended by the Children and Community Services

104A.

Amendment Bill 2010 cl. 85.]

Body piercing

(1)

In this section —

body piercing means piercing a part of the body for the purpose

of inserting abar, pin, ring, stud or similar thing.
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(2) A person must not carry out body piercing on any of the
following parts of the body of achild —

(@) thegenitdls;
(b) theana area;
(c) the perineum;
(d) thenipples.

Penalty: afine of $18 000 and imprisonment for 18 months.

(3) _Itisnot adefence to acharge under subsection (2) that the child,
or aparent of the child, consented to the body piercing.

(4) A person must not carry out body piercing on any other part of
the body of a child unless the person has first obtained the
written consent of a parent of the child to carry out body
piercing on that part of the child’'s body.

Penalty: afine of $12 000 and imprisonment for one year.

(5)  Subsection (4) does not apply to body piercing carried out on
the ear of a child who has reached 16 years of age.

(6)  This section does not apply to body piercing carried out for a
medical or therapeutic purpose.

[ Section 104A inserted by the Children and Community Services
Amendment Bill 2010 cl. 67.]

104. Providing long-term care for young children
(1) Inthissection —

parenting order means a parenting order made under the Family
Law Act 1975 of the Commonwealth or the Family Court
Act 1997 which deals with —

(8 the person or personswith whom achildisto live; or

(b) thetimeachildisto spend with another person or other
persons; or

(c) thecommunication achild isto have with another
person or other persons; or

(d) thealocation of parental responsibility for a child;
prescribed period, in relation to —
(@ achild whoisunder 12 months of age, means
one month; or
(b) any other young child, means a period of
3 consecutive months;
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provide care, in relation to a young child, means to exercise
responsibility for the day-to-day care, welfare and devel opment
of the child;

young child means a child who has not reached an age at which
the child isrequired to be enrolled in an educational programme
under the School Education Act 1999 section 9(1).

(2) A person must not provide care for ayoung child for longer than
the prescribed period unless the person is—
(@) aparent of the child; or
(b) anadult relative of the child; or
(c) acarer of thechild; or

(d) aperson who has made an application for a parenting
order in relation to the child, at any time before the
application isfinally determined; or

(e) apersoninwhose favour a parenting order has been
made in relation to the child, while the order isin force;
or

(fa) caring for the child under a surrogacy arrangement, as
defined in the Surrogacy Act 2008, and not more than
one year has elapsed since the day on which the child
was born; or

(f) apersonwho is providing care for the child in
accordance with an approval under subsection (3).

Penalty: afine of $12 000 and imprisonment for one year.
(3 The CEO may give aperson approval to provide care for a
young child.
(4) Anapproval under subsection (3) —
(@ must beinwriting; and

(b) haseffect for such period not exceeding 12 monthsasis
specified in the approval; and

(c) may be subject to such conditions as the CEO considers
appropriate; and

(d) may berevoked at any time; and
(e) cannot be renewed.

[ Section 104 amended by No. 35 of 2006 s. 201; No. 47 of 2008
s. 57; the Children and Community Services Amendment
Bill 2010 cl. 85]

page 74
[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and
Pt. 3-5).




Children and Community Services Act 2004

Protection and care of children Part 4
Offences Division 7
s. 105

Subdivision 2 — Children under placement arrangements or_secure

care arrangements

[ Heading amended by the Children and Community Services

105.
D)

2

Amendment Bill 2010 cl. 15.]

Termsused

In this Subdivision —

child means a child who is the subject of a placement
arrangerment;arrangement or a secure care arrangement;

place of residence, in relation to a child, means the place where
the child lives under a placement arranrgementarrangement or a
Secure care arrangement.

For the purposes of this Subdivision thereis lawful authority for
anactif —

(@ theact isdone with the written consent of the CEO;

(b) except in section 106, the act is done by, or with the
written consent of, a carer of the child concerned; or

(c) inthecaseof achild who isthe subject of a negotiated
placement agreement, the act is done by, or with the
written consent of, a parent of the child.

[ Section 105 amended by the Children and Community Services

106.

Amendment Bill 2010 cl. 16.]

Removing child from State

A person must not, without lawful authority, remove a child, or
cause or permit a child to be removed, from the State.

Penalty: afine of $24 000 and imprisonment for 2 years.
[ Section 106 amended by the Children and Community Services

107.
D)

2

Amendment Bill 2010 cl. 85.]

Removing child from place of residence

In this section —

another law means a law of another State or a Territory or New
Zealand.

A person must not, without lawful authority, remove achild
from the child’ s place of residence.

Penalty: afine of $12 000 and imprisonment for one year.
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(3) A person must not, without lawful authority, counsel, induce or
assist achild to leave the child’ s place of residence.

Penalty: afine of $12 000 and imprisonment for one year.

(4) Subsections (2) and (3) apply whether the conduct constituting
the offence is carried out wholly within or wholly outside the
State or partly within and partly outside the State.

(5) If conduct constitutes an offence under this section and an
offence under another law, a person who is convicted, found
guilty or acquitted of the offence under another law is not liable
to be prosecuted for the offence under this section.

[ Section 107 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

108. Harbouring child

A person must not harbour a child if the person knows that the
child has left, or has been removed from, the child’ s place of
residence without lawful authority.

Penalty: afine of $12 000 and imprisonment for one year.

[ Section 108 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

109. Preventing child’sreturn

A person must not prevent the return of a child to the child’s
place of residence if the person knows that the child has left, or
has been removed from, the child’ s place of residence without
lawful authority.

Penalty: afine of $12 000 and imprisonment for one year.

[ Section 109 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

110. CEO may prohibit communication with child

(1) The CEO may, by written notice, direct a person not to
communicate, or attempt to communicate, in any way with a
child specified in the notice.

(2) A personwho failsto comply with a direction under
subsection (1) commits an offence.
Penalty: afine of $6 000.

[ Section 110 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]
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112.

Evidentiary provision

In proceedings for an offence under this Subdivision, an
averment in the charge that an act was done without lawful
authority is, on proof that the act was done, proof that the act
was done without lawful authority unless the contrary is proved.

[ Section 111 amended by No. 84 of 2004 s. 80.]

Division 8 — Powersof restraint, search and seizure

Termsused
In this Division —
approved person means a person who is approved or belongs to

aclass of persons approved under section 113A(1);
authorised person means —

(a) anauthorised officer; or

(b) apolice officer; or

(c) an approved person;

disposable article means —
(@) adisposable hypodermic needle or syringe;
(b) adisposable cigarette lighter; or
(c) any other thing that is disposable in character and that
does not exceed the prescribed amount in value;

firearm has the meaning given to that term in the Firearms
Act 1973 section 4;

intoxicant means —
(@ alcohol; or

(b) adrug or other substance capable of intoxicating a
person;

" horiced offi liceofficer:

prohibited article means a prohibited drug or a prohibited plant
as those terms are defined in the Misuse of Drugs Act 1981
section 3(1);

weapon means a controlled weapon or a prohibited weapon as
those terms are defined in the Weapons Act 1999 section 3.

[ Section 112 amended by the Children and Community Services

Amendment Bill 2010 cl. 68.]
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113A. Approval for purposes of this Division

(1) The CEO may approve a person or class of persons for the
purposes of this Division if the CEO is satisfied that the person
has, or persons belonging to that class have, the experience and
training that the CEO considers necessary for the proper
exercise of the powers conferred by this Division.

(2) An approva under subsection (1) —
(2) must beinwriting; and

(b)  may be subject to such conditions as the CEO considers
appropriate; and

(c)  may berevoked at any time.

[ Section 113A inserted by the Children and Community Services
Amendment Bill 2010 cl. 69.]

113. Prerequisitesfor exercise of power
(1) FhepowersA power conferred by this Division may be
exercised by an authorised officer only if —
(@ thechild concerned —

(i) isinthe CEO'scare; or

(i)  isbeing moved, or has been moved, to a safe
place under section 41;

and

(b) the authorised officer believes on reasonable grounds
that, unless the power is exercised, the child concerned
islikely to —

(i) endanger the health or safety of the child or
another person; or

(i)  cause serious damage to property.

(2) FhepowersA power conferred by this Division may be
exercised by apolice officer only if —

(@ thechild concerned is being moved, or has been moved,
to asafe place under sectien-41;-andsection 41 or to a
secure care facility under a secure care arrangement; and

(b) the police officer believes on reasonabl e grounds that,
unless the power is exercised, the child concerned is
likely to —

(i) endanger the health or safety of the child or
another person; or
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3)

(if)  cause serious damage to property.

A power conferred by this Division may be exercised by an

approved person only if —
(@) thechild concerned isin the CEO's care; and

(b)  the approved person believes on reasonable grounds

that, unless the power is exercised, the child concerned
islikely to —
(i) endanger the health or safety of the child or

another person; or
(i)  cause serious damage to property.

[ Section 113 amended by the Children and Community Services

Amendment Bill 2010 cl. 70.]

114. Child may berestrained
An effieer-authorised person may restrain a child but only for
the period, and to the extent, necessary, in the opinion of the
offieerauthorised person, to prevent the child —

(@ endangering the health or safety of the child or another
person; or

(b) causing serious damage to property.

[ Section 114 amended by the Children and Community Services
Amendment Bill 2010 cl. 84.]
115. Child may be searched

(1) An effieer-authorised person may search achild, and any thing
found on or with the child, for any thing or substance that can be
Seized under section 116.

(2) The search of achild must be done —

(@ by aneffieer authorised person, or a person designated |
under subsection (3), who is of the same sex as the child;
and

(b) inthe presence of at least one other adult.

(3) If itisreasonably necessary in order to do the search, an efficer
authorised person may designate another person to do the search
or to assist in doing the search.

(4) A person designated under subsection (3) —

(& may do the search or assist in doing the search; and

page 79

[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and

Pt. 3-5).



Children and Community Services Act 2004

Part 4

Protection and care of children

Division 8 Powers of restraint, search and seizure

s. 116

()

(b) must obey any lawful and reasonable direction of the
offieerauthorised person.
Nothing in this section authorises a search that involves —
(@ theremova of someor al of achild’s clothing; or
(b) an examination of the body cavities of a child.

[ Section 115 amended by the Children and Community Services

116.

Amendment Bill 2010 cl. 84.]

Certain articles may be seized

An effieer-authorised person may seize from a child any thing or
substance the seizure of which is necessary, in the opinion of the
offieer authorised person —

(& to prevent the child endangering the health or safety of
the child or another person; or

(b) to prevent the child causing serious damage to property.
[ Section 116 amended by the Children and Community Services

117.
D)

(2)

3)

(4)

Amendment Bill 2010 cl. 84.]

How seized articlesto be dealt with

In this section —
seized means seized under section 116.

If afirearm, weapon or prohibited articleis seized from achild
by an authorised efficer,-the-autherised-officer-officer or
approved person, the authorised officer or approved person must
deliver it into the custody of a police officer as soon as
practicable after it is seized.

If adisposable article or an intoxicant (other than a prohibited
article) is seized from achild, an effieer-authorised person may
destroy it.

Any thing or substance seized from a child that is not dealt with
under subsection (2) or (3) —

(@ must be kept in safe keeping for such period as an
offieer-authorised person considers necessary —

(i) to protect the health or safety of the child or
another person; or

(if)  to prevent the child causing serious damage to
property;
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and

(b) attheend of that period, must be returned to the child or
dealt with under subsection (5).

(5) If, at the end of the period referred to in subsection (4)(a), itis
not reasonably practicable (for whatever reason) to return the
thing or substance seized to the child, an efficer-authorised
person must deal with the thing or substance in accordance with
the regulations.

[ Section 117 amended by the Children and Community Services
Amendment Bill 2010 cl. 71 and 84.]

118. Use of reasonable force

Reasonable force may be used to do a search under section 115
and to seize any thing or substance that can be seized under
section 116.

1109. Prescribed procedures

The regulations may prescribe procedures to be followed in
relation to the exercise of the powers conferred by this Division,
and an effieer-authorised person must ensure that those
procedures are complied with when exercising those powers.

[ Section 119 amended by the Children and Community Services
Amendment Bill 2010 cl. 84.]

Divison 9 — Warrants

120. Applying for warrant

(1) Inthissection—

remote communication means any way of communicating at a
distance including by telephone, telephone typewriter, fax,
email and radio.

(2) Thissection appliesto and in respect of an application for a
warrant if another section in this Part requires the application to
be made in accordance with this section.

(3) The application must be made, and any information in support
of it must be given, on oath.

(4) The application must be made in person before ajudge or
magistrate unless —

(& thewarrant isneeded urgently; and
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(%)

(6)

()

(8)

9)

(b) the applicant reasonably believes that ajudge or
magistrate is not known to be available within a
reasonabl e distance of the applicant,

in which case it may be made to ajudge or magistrate by remote
communication.

If the application is made to a judge or magistrate by remote
communication —

(8 theapplicant must prepare awritten application and if
practicable send it to the judge or magistrate;

(b) if itisnot practicable to send the written application to
the judge or magistrate, the applicant may make the
application orally;

(c) ifitisnot practicable to comply with subsection (3), the
applicant may make the application, and give any
information in support of it, in unsworn form; and

(d) thejudge or magistrate must not grant the application
unless satisfied that there are grounds under
subsection (4) for the application not to be made in
person.

If the application is made orally under subsection (5)(b), the
judge or magistrate must complete a written application.

If information in support of the application is given oraly, the
judge or magistrate must make a record of it.

If —

(@ theapplicant givesthe judge or magistrate unsworn
information under subsection (5)(c); and

(b) thejudge or magistrate issues a warrant,

the applicant must send the judge or magistrate an affidavit
containing all that information as soon as practicable after the
warrant isissued.

If the application is made by remote communication and the
judge or magistrate issues a warrant, then —

(@ if itisreasonably practicable to send a copy of the
warrant to the applicant by remote communication, the
judge or magistrate must immediately do so; or
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(10)

121.
D)

(2)

(b) if itisnot reasonably practicable to send a copy of the
warrant to the applicant by remote communication —

(i)

(i)

(iii)

(iv)

the judge or magistrate must immediately give
the applicant by remote communication any
information that is required to be set out in the
warrant;

the applicant must complete aform of the
warrant with the information given by the judge
or magistrate;

the applicant must give the judge or magistrate a
copy of the completed form as soon as
practicable after the warrant is issued; and

the judge or magistrate must attach the copy of
the completed form to the original warrant issued
by the judge or magistrate and any affidavit
received from the applicant in support of the
application, and make them available for
collection by the applicant.

If acopy of awarrant is received by remote communication
under subsection (9)(a) or aform of warrant is completed in
accordance with subsection (9)(b)(ii) it has the same effect as
the original warrant issued by the judge or magistrate.

[ Section 120 amended by No. 8 of 2009 s. 32(3).]

Authority conferred by warrant (access)

In this section —

warrant (access) means awarrant (access) issued under
section 34(3), 52(4) or 135(5).

A warrant (access) authorises any authorised officer —

() toenter, at any time, any place where the officer
reasonably believes the child to be;

(b) to search the place for the purpose of finding the child;

(c) toremain at the place for aslong as the officer considers
reasonably necessary to find the child; and

(d) if thechildisfound, to remain at the place and have
access to the child for as long as the officer considers
reasonably necessary.
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(3 Theentitlement to have accessto the child referred to in
subsection (2)(d) includes an entitlement to both see and talk
with the child without a parent of the child or any other person
being present.

122. Authority conferred by warrant (apprehension)
(1) Inthissection—

warrant (apprehension) means awarrant (apprehension) issued
under section 85(3) or 86(3).

(2) A warrant (apprehension) authorises any authorised officer or
police officer —
(8 toenter, at any time, any place where the officer
reasonably believes the child to be;

(b) to search the place for the purpose of finding the child;

(c) toremain at the place for aslong as the officer considers
reasonably necessary to find the child; and

(d) if thechildisfound, to apprehend the child and —

(i) inthe case of awarrant issued under section 85,
to take the child to such place as the CEO directs;
or

(i) inthe case of awarrant issued under section 86,
to take the child to the place referred to in
section 86(1) or such other place asthe CEO
directs.

123. Authority conferred by warrant (provisional protection and
care)
(1) Inthissection—

warrant (provisional protection and care) means awarrant
(provisional protection and care) issued under section 35(3)
or 133(3).

(2) A warrant (provisional protection and care) authorises any
authorised officer or police officer —

() toenter, at any time, any place where the officer
reasonably believes the child to be;

(b) to search the place for the purpose of finding the child;

(c) toremain at the place for aslong as the officer considers
reasonably necessary to find the child; and
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(d) if thechildisfound, to take the child into provisiona
protection and care and to such place as the CEO directs.

124. Execution of warrant
(1) When executing awarrant issued under this Part, an authorised
officer or police officer, as the case may be —
(& may use reasonable force and assistance; and

(b) must produce the warrant or a copy of the warrant if
asked to do so by a person at the place where the warrant
IS, or isto be, executed.

(2) Without limiting subsection (1)(a), an authorised officer who is
executing awarrant issued under this Part may call on the
assistance of apolice officer.

(3 A police officer who provides assistance under subsection (2)
may use reasonable force when doing so.

Division 9A — Reporting sexual abuse of children
[Heading inserted by No. 26 of 2008 s. 5.]

124A. Termsused
In this Division —

commencement day means the day on which the Children and
Community Services Amendment (Reporting Sexual Abuse of
Children) Act 2008 section 5 comesinto operation ;

doctor means a natural person who isregistered as amedical
practitioner under the Medical Practitioners Act 2008;

identifying information, in relation to a reporter, means
information —

(@ that identifies the reporter; or

(b) thatislikely to lead to the identification of the reporter;
or

(c) fromwhich the identity of the reporter could be
deduced;

midwife has the meaning given in the Nurses and Midwives
Act 2006 section 3;

nurse has the meaning given in the Nurses and Midwives
Act 2006 section 3;

report means areport under section 124B(1);
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reporter —

(& means aperson who makes areport; and
(b) insections 124F, 124G and 124H includes a person
who, in good faith —
(i) providesinformation on the basis of which a
report is made; or

(i)  isotherwise concerned in making a report or
causing areport to be made,

except the child about whom areport is made, being the
child believed by the reporter to be the subject of sexual
abuse;

sexual abuse, in relation to a child, includes sexual behaviour in
circumstances where —

(@ thechildisthe subject of bribery, coercion, athreat,
exploitation or violence; or

(b) thechild has less power than another person involved in
the behaviour; or
(c) thereisasignificant disparity in the developmental
function or maturity of the child and another person
involved in the behaviour;
teacher means —

(@) aperson who, under the Western Australian College of
Teaching Act 2004, isregistered, provisionaly
registered or has alimited authority to teach; or

(b) aperson who is appointed under the School Education
Act 1999 section 236(2) as a member of the teaching
staff of acommunity kindergarten; or

(c) aperson who providesinstruction in acourse that is—

(i) mentioned in the School Education Act 1999
section 11B(1)(a), (b) or (e); and
(it)  prescribed for the purposes of this definition;
or

(d) aperson who instructs or supervises a student who is
participating in an activity that is—
(i) part of an educational programme of a school
under an arrangement mentioned in the School
Education Act 1999 section 24(1); and
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(it)  prescribed for the purposes of this definition;

or

(e) aperson employed by the chief executive officer as
defined in the Young Offenders Act 1994 section 3 to
teach detainees at a detention centre as defined in that
section.

[ Section 124A inserted by No. 26 of 2008 s. 5.]

124B. Matters concerning sexual abuse of children to bereported
by certain persons
(1) A personwho—
(@ isadoctor, nurse, midwife, police officer or teacher; and
(b) believes on reasonable grounds that a child —

(i) hasbeen the subject of sexual abuse that
occurred on or after commencement day; or

(if)  isthe subject of ongoing sexual abuse;
and
(c) formsthe belief —

(i) inthe course of the person’swork (whether paid
or unpaid) as adoctor, nurse, midwife, police
officer or teacher; and

(i) onor after commencement day,

must report the belief as soon as practicable after forming the
belief.

Penalty: afine of $6 000.

(2) For the purposes of subsection (1) the report must be made to —
(@ theCEQO; or
(b) aperson approved by the CEO; or

(c) apersonwho isamember of aclass of persons approved
by the CEO.

(3) Inaprosecution for an offence under subsection (1) itisa
defence for the person charged to prove that he or she honestly
and reasonably believed that —

(@ all of the reasonable grounds for his or her belief were
the subject of areport made by another person; or

(b) the CEO had caused, or was causing, inquiriesto be
made under section 31 about the child’s wellbeing; or
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(c) the CEO had taken, or was taking, action under
section 32 in respect of the child’s wellbeing.

(4) A requirement that a person has under subsection (1) isin
addition to, and does not affect, any other function that the
person has in respect of the child in the course of the person’s
work as adoctor, nurse, midwife, police officer or teacher.

[ Section 124B inserted by No. 26 of 2008 s. 5; amended by the
Children and Community Services Amendment Bill 2010 cl. 85.]

124C. Reports: form and content

(1) A report may be written or oral but if oral the reporter must
make a written report as soon as practicable after the oral report
is made.

Penalty: afine of $3 000.
(2) A written report may, but does not need to be, in aform
approved by the CEO.
(3) A reportisto contain —
(@ thename and contact details of the reporter; and

(b) the name of the child or, if the child’s name cannot be
obtained after reasonable inquiries, a description of the
child; and

(c) H-knewnif, or to the extent, known to the reporter —
(i) thechild’sdate of birth; and
(i)  information about where the child lives; and

(iii)  the names of the child’s parents or other
responsible persons as defined in section 41(1);

and

(d) thegroundsfor the reporter’s belief that the child has
been the subject of sexual abuse or is the subject of
ongoing sexual abuse; and

(ea) if, or to the extent, known to the reporter —

(i) the name of any person alleged to be responsible
for the sexual abuse; and

(ii) the person’s contact details; and
(iii)  the person’s relationship to the child;
and
(e) any other information that is prescribed.
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(4) A person mentioned in section 124B(2)(b) or (c) who
receives —
(8 awritten report must give the report to the CEO as soon
as practicable after receiving it; or
(b) anora report must inform the CEO of the contents of
the report as soon as practicable after receiving it.

Penalty: afine of $6 000.

(5 Assoon as practicable after receiving awritten report the CEO
must advise the reporter of the receipt.

[ Section 124C inserted by No. 26 of 2008 s. 5; amended by the
Children and Community Services Amendment Bill 2010 cl. 72
and 85]]

124D. Reports: who receives copies
(1) Inthissection—
Commissioner of Police means the person holding or acting in
the office of Commissioner of Police under the Police Act 1892.

(2) TheCEOisto give acopy of each written report to the
Commissioner of Police as soon as practicable after the report is
received by the CEO.

(3) Nothing in subsection (2) affects the functions of the CEO or
any other person under section 23, 31 or 32.

[ Section 124D inserted by No. 26 of 2008 s. 5.]

124E. When a prosecution can be commenced
A prosecution for an offence under section 124B(1)
or 124C(4) —

(@ must be commenced within 36 months after the date on
which the offence was allegedly committed; or

(b) with the consent of the Attorney General, may be
commenced at alater time.

[ Section 124E inserted by No. 26 of 2008 s. 5.]

124F. Confidentiality of reporter’sidentity

(1) Inthissection —
the child means the child about whom areport is made by the
reporter, being the child believed by the reporter to be the
subject of sexual abuse.

page 89
[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and
Pt. 3-5).




Children and Community Services Act 2004

Part 4 Protection and care of children
Division 9A Reporting sexual abuse of children
s. 124F

(2) A person who, in the course of duty, becomes aware of the
identity of areporter, must not disclose identifying information
to another person unless —

(@ thedisclosureis made for the purpose of, or in
connection with, performing functions under this Act; or

(b) thedisclosureis made with the written consent of the
reporter; or

(c) thedisclosureismadeto or by apolice officer for the
purpose of, or in connection with —

(i) aninvestigation of a suspected offence under a
written law in relation to the child; or

(i)  the conduct of a prosecution of an offence under
awritten law in relation to the child;

or

(d) thedisclosureis made for the purpose of, or in
connection with, the prosecution of an offence —

(i) inrelation to the reporter, under —
(I) section 124B(1) in the case where a
report is made; or
(1) section 124C(1) or 124F(2);
or
(i)  under section 124C(4) or 244 in relation to the
report;
or
(e) thedisclosureis made by an officer for the purposes of
protection proceedingsin relation to the child; or
(f) thedisclosureis made by an officer for the purposes of
an application under section 94 for the review of a
decision relating to the child; or
(g) thedisclosure is made by an officer for the purposes of a
matter or proceedings relating to the child arising under
the Family Law Act 1975 of the Commonwealth Part VI
or the Family Court Act 1997 Part 5; or
(h) thedisclosureis made by an officer for the purposes of
an application to, or appea from a decision of, the

Family Court under the Adoption Act 1994 that relates to
the child; or
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(i) thedisclosure is made by an officer for the purposes of
any other legal proceedings of akind prescribed for the
purposes of this subsection and relating to the child; or

() thedisclosureismadein legal proceedings with the
|leave of the court or tribunal concerned; or

(k) theidentifying information has aready been disclosed in
legal proceedings and the court or tribunal concerned
has not made an order prohibiting further disclosure.

Penalty: afine of $24 000 and imprisonment for 2 years.

[ Section 124F inserted by No. 26 of 2008 s. 5; amended by the
Children and Community Services Amendment Bill 2010 cl. 85.]

124G. Evidence and legal proceedings

(1) A written report or awritten record as to the contents of an oral
report is to be taken to be a document that is not required to be
disclosed under the Criminal Procedure Act 2004 section 35,
42, 61, 62, 95 or 96 unless —

(@ the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or
(b) the court concerned orders otherwise.

(2) A party to any legal proceedings cannot require a person to
produce to the party, or the court or tribunal concerned, a report
or evidence of the contents of areport unless —

(8 the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or
(b) thecourt or tribunal concerned gives leave to do so.

(3) A report or evidence of the contents of areport is not admissible
in any legal proceedings unless —
(@ the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or

(b) thereport or the evidence of the contents of the report is
given by an officer and the proceedings are of akind
mentioned in section 124F(2)(e) to (i) inclusive; or

(c) thecourt or tribunal concerned orders otherwise.

(4) Inany legal proceedings a person must not be asked and, if
asked, is entitled to refuse to answer, any question the answer to
which would give identifying information in relation to a
reporter unless —
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(8 the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or

(b) the person isan officer and the proceedings are of akind
mentioned in section 124F(2)(e) to (i) inclusive; or

(c) thecourt or tribunal concerned gives leave to do so.
(5 Inany legal proceedings a person must not be asked and, if

asked, is entitled to refuse to answer, any question as to whether
aparticular matter is the subject of areport unless —

(@ the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or

(b) the person isan officer and the proceedings are of akind
mentioned in section 124F(2)(e) to (i) inclusive; or

(c) thecourt or tribunal concerned gives leave to do so.
(6) Any other evidence asto identifying information in relation to a
reporter must not be adduced in any legal proceedings unless —

(8 the proceedings are for the prosecution of an offence
mentioned in section 124F(2)(d); or

(b) theevidenceis adduced by an officer and the
proceedings are of akind mentioned in
section 124F(2)(e) to (i) inclusive; or

(c) thecourt or tribunal concerned orders otherwise.
[ Section 124G inserted by No. 26 of 2008 s. 5.

124H. Orders, leave of courts etc.

(1) Inthissection—
leave means leave for the purposes of section 124F(2)(j) or
124G(2)(b), (4)(c) or (5)(c);
order means an order for the purposes of section 124G(1)(b),

(3)(c) or (6)(©).

(2) A court or tribunal must not make an order or grant leave
unless —

(@) itissatisfied that to safeguard and promote the
wellbeing of the child about whom the report was made
it is necessary for the order to be made or for the leave
to be given; or
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(b) itissatisfied that —

(i) theidentifying information, or the content of the
report (asisrelevant in the case) is of critical
importance in the proceedings; and

(ii) thereiscompelling reason in the public interest
for disclosure of the identifying information, or
disclosure, production or adducing of the report
or evidence (asisrelevant in the case);

or

(c) inacase concerning the disclosure of identifying
information in relation to areporter, the reporter
consents to the disclosure.

(3 Thecourt or tribunal may make an order or grant leave on any
condition that it thinksfit having regard to the need to prevent,
asfar as practicable, further disclosure of the information that is
the subject of the order or leave.

(4) Anapplication for an order or leave —

(@ must not be heard in public; and

(b) must be dealt with in away that protects, as far as
practicable, the identity of the reporter pending a
decision on the application.

[ Section 124H inserted by No. 26 of 2008 s. 5.]

Division 10 — General

125A. Assessors

(1) Inthissection —
facility means aresidential facility or a secure carefacility.

(2) The CEO may, in writing, appoint a person to be an assessor if
the CEOQ is satisfied that the person has the experience, skills,
attributes or qualifications the CEO considers appropriate to
enabl e the person to effectively exercise the powersin

subsection (3).

(3A) An officerisnot eligible for appointment under subsection (2).

(3B) An assessor isto be paid such remuneration and allowances (if
any) as the CEO, on the recommendation of the Minister for
Public Sector Management, determines.
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(3) An assessor may, at any time, visit afacility and do one or more
of thefollowing —

(@) enter and inspect the facility;

(b) inquireinto the operation and management of the
facility:;

(c) inquireinto the wellbeing of any child in the facility;

(d) seeandtak with any child in the facility;

(e) inspect any document relating to the facility or to any
child in the facility.

(4A) A childin afacility, or aparent or other relative of achildina
facility, may request the person in charge of the facility to
arrange for an assessor to visit the facility and see and talk with
the child.

(4) An assessor must provide awritten report to the CEO about
each visit made by the assessor under this section.

[ Section 125A inserted by the Children and Community Services
Amendment Bill 2010 cl. 17.]

125B. ldentity cardsfor assessors

(1) The CEO must ensure that each assessor isissued with an
identity card in aform approved by the CEO.

(2)  An assessor must display his or her identity card when visiting a
facility under section 125A(3).

(3) _ In any proceedings the production by an assessor of hisor her
identity card is conclusive evidence of his or her appointment
under section 125A(2).

[ Section 125B inserted by the Children and Community Services
Amendment Bill 2010 cl. 17.]

125. Accessto child

If aprovision of this Part authorises an authorised officer to
have access to a child, the officer is entitled to both see and talk
with the child without a parent of the child or any other person
being present.
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126.
D

2

3)

(4)

()

Recovery of certain expenditure

In this section —
child means a child —
(@ whoisin provisional protection and care;
(b) who isthe subject of aprotection order (supervision);

(c) who isthe subject of a negotiated placement agreement;
or

(d) towhom placement services are provided under
section 32(1)(a).

If the Court is satisfied, on the application of the CEO, that
expenses have been or arelikely to be incurred by the
Department in connection with the performance of functions
under this Part in respect of a child, the Court may order a
parent of the child to pay to the Department such amount in
reimbursement or anticipation of those expenses as the Court
considers appropriate.

If the child concerned is the subject of a negotiated placement
agreement, an order is not to be made under subsection (2) that
isinconsistent with the terms of the agreement.

An order is not to be made under subsection (2) in respect of a
person who is not present before the Court unless the Court is
satisfied that the person has received adequate notice of the
application.

If an order is made under subsection (2), the Court must cause a
certified copy of the order to be sent to —

(@ theFamily Court; or

(b) acourt of akind referred to in the Family Court
Act 1997 section 39(a) that can, under that section,
exercise the Family Court’s non-federal jurisdictions,

whichever is nearest to the place at which the order was made,
for registration in accordance with the Family Court Act 1997
and the order, when so registered, is to be taken for al purposes
to be an order made under that Act by the Family Court or the
court referred to in paragraph (b), as the case requires.
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127. Power of CEO to give consent

(1) Inthissection —
consent includes authorisation and permission.

(2) In any case where the consent of aparent of achildisrequired
or customarily sought, the CEO may, in writing, give that
consent in relation to —

(@) achildwhoisin provisional protection and care, if itis
given in the exercise of the responsibility that the CEO
has for the child under section 29(2); or

(b) achild who isthe subject of aprotection order
(time-limited) or protection order (until 18): or

(c) achild who isthe subject of a negotiated placement
agreement, if the agreement authorises the CEO to do
0.

(3) A consent given under subsection (2) may incorporate a waiver
of legal liability.

[ Section 127 amended by the Children and Community Services
Amendment Bill 2010 cl. 73.]

128. Records

(1) The CEO must ensure that records are kept in respect of every
child who is or has been in the CEO’s care.

(2) Therecordsareto contain prescribed information.

129. Protection from liability for giving information
(1) Thissection appliesif aperson acting in good faith —

(@ givesinformation to the CEO or another officer about
any aspect of the wellbeing of achild; or
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(ba) givesinformation of the kind described in section 33A
to the CEO or another officer; or
(b) givesinformation to the CEO or another officer for the
purposes of, or in connection with, an investigation
referred to in section 32(1)(d):-er32(1)(d) or 33B(c); or |
(c) givesinformation to the CEO or another officer for the
purposes of, or in connection with, a protection
application or any other application to the Court under
this Part; or
(d) givesinformation to the CEO under section 40(6); or
(e) makesareport under section 124B(1); or
(f) notifiesthe CEO of an allegation in accordance with a

requirement to do so under regulations made under the
Child Care Services Act 2007.

(2) Ingiving the information or making the report or notification
the person —

@
(b)

(©)

does not incur any civil or criminal liability; and

is not to be taken to have breached any duty of
confidentiality or secrecy imposed by law; and

is not to be taken to have breached any professional
ethics or standards or any principles of conduct
applicable to the person’s employment or to have
engaged in unprofessional conduct.

(3) The protection given by subsection (1}(2) also appliesto a
person who, in good faith —

@
(b)

(©)

performs a duty that the person has under
section 124C(4); or

provides information on the basis of which —
(i) theinformation mentioned in subsection (1)(a),
(ba), (b), (c) or (d) isgiven; or |
(i) areport is made under section 124B(1); or

(iii) the CEO isnotified as mentioned in
subsection (1)(f);

or

is otherwise concerned in —

(i) providing the information mentioned in
subsection (1)(a), (ba), (b), (c) or (d) or causing |
the information to be provided; or
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(i)  making areport under section 124B(1) or
causing areport to be made; or

(iii)  notifying the CEO as mentioned in
subsection (1)(f) or causing the CEO to be so
notified.

[ Section 129 amended by No. 26 of 2008 s. 6; the Children and
Community Services Amendment Bill 2010 cl. 74.]

130. General powersof police officers not affected

The powers conferred by this Part on a police officer arein
addition to, and do not limit, the powers that a police officer
would have if this Part had not been enacted.
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131.

132.

Part 5— Protection proceedings

Divison 1 — Termsused in thisPart

Termsused

In this Part, unless the contrary intention appears —

child, in relation to protection proceedings, means the child who
is the subject of those proceedings;

parent, in relation to a child who is the subject of a protection
order other than a protection order (supervision), includes any
person who would have had parental responsibility for the child
if the order had not been made.

Division 2— Adjournment and interim orders
Adjournment of proceedings

The Court may at any time in the course of protection
proceedings —

(& onitsown initiative; or

(b) onthe application of aparty,
adjourn the proceedings for any period that the Court considers
appropriate.

Interim orders

The Court may at any time in the course of protection

(2A)

proceedings make an interim order.

Except in the case of an interim order (secure care), an interim

order may be made —
(@) onthe Court’s own initiative; or

(b) on the application of a party.

(2B)

An interim order (secure care) may be made only on the

application of the CEO.
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(2) Aninterim order is an order asto any one or more of the
following —

(8 that the child isto be returned to, placed with, or remain
with a parent of the child,;

(b) that the child isto betaken into, or remainin,
provisional protection and care;

(ca) if thechildisin provisional protection and care, that —

(i) the CEQ isto make a secure care arrangement in
respect of the child; or

(ii) asecure care arrangement made by the CEO in
respect of the child is to continue;

(c) that the child isto be placed with a person approved by
the Court following areport, whether oral or written,
from the CEO asto the person’s suitability;

(d) that the child or any other party undergo counselling;

(e) that aparent of the child or any other person specified in
the order who has been providing day-to-day care for the
child isto give to the CEO personal possessions of the
child that are specified in the order;

(f) contact between the child and a parent, sibling or other
relative of the child or any other person who is
significant in the child’ slife, including that a person
specified in the order is not to have contact (whether
direct or indirect) with the child;

(g) any other matter that the Court considers appropriate.

(3) If the Court makes an interim order that the child is to be taken
into provisional protection and care, the Court may issue a
warrant (provisional protection and care).

Note: Section 123 contains provisions about the effect of a warrant
(provisional protection and care).

[ Section 133 amended by the Children and Community Services
Amendment Bill 2010 cl. 18.]

134A. Provisionsabout interim orders (secure care)

(1) The Court must not make an interim order (secure care) unless
the Court is satisfied that —

(@) thereisan immediate and substantial risk of the child
causing significant harm to the child or another person:;
and
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(b) thereisno other suitable way to manage that risk and to

(2)

ensure that the child receives the care the child needs.

An interim order (secure care) must specify the period (the

3)

secure care period) for which the child is to be kept in a secure
care facility under the secure care arrangement to which the
order relates.

If the order is made under section 133(2)(ca)(i), the secure care

(4)

period must not exceed 21 days unlessit is extended under

subsection (6).
If the order is made under section 133(2)(ca)(ii), the aggregate

(5)

of the secure care period and the period for which the child has

already been kept in a secure care facility under the secure care

arrangement to which the order relates must not exceed 21 days
unless the secure care period is extended under subsection (6).

The CEO may apply to the Court for the variation of an interim

(6)

order (secure care) to extend the secure care period.

On an application under subsection (5) the Court may extend the

(7)

secure care period by not more than 21 days if the Court is
satisfied that there are exceptional reasons for doing so.

The secure care period cannot be extended under subsection (6)

(8)

more than once.

If, on an application under section 134(1), the Court revokes an

interim order (secure care), the CEO must, as soon as
practicabl e after the revocation, cancel the secure care
arrangement to which the order relates and ensure that the child
is removed from the secure care facility.

[ Section 134A inserted by the Children and Community Services

134.
N

(2A)

Amendment Bill 2010 cl. 19.]

Variation or revocation of interim order

A party may apply to the Court for the variation or revocation of
an interim order.

In subsection (1) —

variation does not include avariation referred to in

(2)

section 134A(5).

On an application under subsection (1) the Court may —
(@ confirm the interim order;
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3)

(4)

(b) vary theinterim order;

(c) revoketheinterim order; or

(d) revokethe interim order and make another interim order.
The Court must not take action under subsection (2)(b), (c)
or (d) unlessit is satisfied that —

(& new facts or circumstances have arisen since the interim
order was made or last varied, as the case may be; or

(b) each party consentsto the action.
The reference in subsection (3) to each party does not include
the child unless —

(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient
maturity and understanding to give consent.

[ Section 134 amended by the Children and Community Services

135.
D)

2

3)

(4)

()

Amendment Bill 2010 cl. 20.]

Authorised officer entitled to have accessto the child

While an interim order as to a matter referred to in
section 133(2)(a) or (c) isin forcein respect of achild, an
authorised officer may have access to the child at any
reasonable time.

The entitlement referred to in subsection (1) includes an
entitlement to both see and talk with the child without a parent
of the child or any other person being present.

An authorised officer may apply to ajudge or magistrate for a
warrant (access) if the officer —
(@ isdenied accessto achild;
(b) suspectsthat he or she will be denied such access; or
(c) isunableto find the child for the purposes of access.

An application under subsection (3) must be made in accordance
with section 120.

On an application under subsection (3) ajudge or magistrate
may issue awarrant (access) if the judge or magistrateis
satisfied —

(8 astoamatter referred to in subsection (3)(a) or (c); or
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(b) that there are reasonable grounds for the authorised
officer to have the suspicion referred toin
subsection (3)(b).

Note: Section 121 contains provisions about the effect of a warrant (access).

[ Section 135 amended by No. 8 of 2009 s. 32(3).]

Division 3A — Ordersfor deter mination of par entage

[ Heading inserted by the Children and Community Services

136A.

Amendment Bill 2010 cl. 36.]

Termsused

In this Division —

parentage testing order means an order under section 136C(1);

parentage testing procedure means a medical procedure

prescribed, or included in a class of medical procedures
prescribed, for the purposes of this definition.

[ Section 136A inserted by the Children and Community Services

136B.

Amendment Bill 2010 cl. 36.]

Ordersrequiring person to give evidence

(1)

If the parentage of a child isaquestion in issue in protection

(2)

proceedings, the Court may make an order requiring any person
to give such evidence as is material to the guestion.

The Court may make an order under subsection (1) —

() onitsown initiative; or

(b) on the application of a party.

[ Section 136B inserted by the Children and Community Services

136C.

Amendment Bill 2010 cl. 36.]

Parentage testing orders

(1)

If the parentage of achild is aquestion in issue in protection

(2)

proceedings, the Court may make an order requiring a parentage
testing procedure to be conducted in relation to a person
mentioned in subsection (3) for the purpose of obtaining
information to assist in determining the parentage of the child.

The Court may make a parentage testing order —

(@) onitsown initiative; or

(b) on the application of a party.

page 103

[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and

Pt. 3-5).




Children and Community Services Act 2004

Part 5 Protection proceedings
Division 3A Orders for determination of parentage
s. 136D

(3) A parentage testing order may be madein relation to —
(@) thechild; or
(b) aperson known to be the mother of the child; or

(c) _any other person, if the Court is of the opinion that, if
the parentage testing procedure were conducted in
relation to the person, the information that could be
obtained might assist in determining the parentage of the
child.

(4) A parentage testing order may be made subject to terms and
conditions.

(5) This section does not limit the operation of section 136B.

[ Section 136C inserted by the Children and Community
Services Amendment Bill 2010 cl. 36.]

136D. Ordersassociated with parentage testing orders

(1)  If the Court makes a parentage testing order, it may also make
orders under subsection (2) or (4).

(2)  The Court may make any orders that it considers necessary or
desirable —

(@) to enable the parentage testing procedure to be
conducted:; or

(b) to make the parentage testing procedure more effective
or reliable.

(3)  Some examples of the kinds of orders the Court may make
under subsection (2) are as follows —

(@) an order requiring a person to submit to amedical
procedure;
(b) an order reguiring a person to provide a bodily sample;

(c) an order requiring a person to provide information
relevant to the person’s medical or family history.

(4) The Court may make any ordersthat it considersjust in relation
to costsincurred in relation to —

(a) conducting the parentage testing procedure or other
orders made by the Court in relation to the parentage
testing procedure; or
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(b)  the preparation of reports relating to the information
obtained as aresult of conducting the parentage testing

procedure.

[ Section 136D inserted by the Children and Community
Services Amendment Bill 2010 cl. 36.]

136E. Ordersdirected to adults

(1) If an adult contravenes a parentage testing order or an order
under section 136D, the adult is not liable to any penalty in
relation to the contravention.

(2) The Court may draw such inferences from the contravention as
appear just in the circumstances.

[ Section 136E inserted by the Children and Community Services
Amendment Bill 2010 cl. 36.]

136F. Ordersdirected to children

(1) This section applies if a parentage testing order, or an order
under section 136D, requires a medical procedure or other act to
be carried out in relation to a child who is not in provisional
protection and care or the subject of a protection order
(time-limited) or protection order (until 18).

(2) The procedure or act must not be carried out without the consent
of aparent of the child.

(3)  The Court may draw such inferences from afailure or refusal to
consent as mentioned in subsection (2) as appear just in the
circumstances.

[ Section 136F inserted by the Children and Community Services
Amendment Bill 2010 cl. 36.]

136G. Noliability if parent or CEO consents

(1) A person who conducts, or who assists in conducting, a medical
procedure or other act in relation to a child under a parentage
testing order, or an order under section 136D, is not liable to any
civil or criminal action in relation to the proper conducting of
the procedure or act if it is done with the consent of —

(@) aparent of the child; or

(b) the CEQ, if the childisin provisional protection and
care or isthe subject of aprotection order (time-limited)
or protection order (until 18).
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(2)  Subsection (1) does not affect any liability of aperson for an act
done negligently, or negligently omitted to be done, in relation
to conducting the medical procedure or act.

[ Section 136G inserted by the Children and Community
Services Amendment Bill 2010 cl. 36.]

136H. Regulations about parentage testing procedur es

The regul ations may provide for —

(a) the conduct of parentage testing procedures under
parentage testing orders; and

(b) the preparation of reports relating to the information
obtained as the result of conducting such procedures.

[ Section 136H inserted by the Children and Community
Services Amendment Bill 2010 cl. 36.]

136l. Reports of information obtained may bereceived in
evidence

(1) A report made in accordance with regulations under
section 136H(b) may be received in evidence in protection

proceedings.

(2) If, under subsection (1), areport isreceived in evidencein
protection proceedings, the Court may make an order requiring
the person who made the report, or any person whose evidence
may be relevant in relation to the report, to appear before the
Court and give evidence in relation to the report.

(3)  The Court may make an order under subsection (2) —
(@) onitsown initiative; or
(b) on the application of a party.

[ Section 1361 inserted by the Children and Community Services
Amendment Bill 2010 cl. 36.]

Division 3— Pre-hearing confer ences

136. Court may order pre-hearing conference

(1) The Court may at any time in the course of protection
proceedings make an order referring the application the subject
of those proceedings to a conference.
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(2)

3)
(4)

(5)

(6)

137.
D)

)

3)

The purpose of a pre-hearing conference is to give the partiesto
the proceedings an opportunity to discuss, and reach agreement
on, any matter relevant to the application.

The Court must fix aday, time and place for the pre-hearing
conference.

A pre-hearing conference must be presided over by —
(@) ajudge or magistrate; or

(b) aconvenor appointed by the Court in accordance with
the regulations.

At the conclusion of a pre-hearing conference the person who
presided over the conference must report to the Court on its
outcome unless that person is also the judge or magistrate who
ordered the conference under subsection (1).

The regulations may —
(@ provide for the appointment of convenors;

(b) providefor the remuneration and allowances payable to
convenors,

(c) prescribe the classes of people who may attend a
pre-hearing conference;

(d) confer power on the Court to order the attendance of
people at pre-hearing conferences; and

(e) provide for the procedure at pre-hearing conferences.
[ Section 136 amended by No. 8 of 2009 s. 32(3).]

Confidentiality of pre-hearing conference

Subject to this section, the proceedings of a pre-hearing
conference are confidential.

Evidence of anything said or done, or of any admission made, at
a pre-hearing conference is only admissible in proceedings
before any court (including the protection proceedings
concerned) if the court concerned grants leave or al the people
who attended the pre-hearing conference consent.

A person who attends a pre-hearing conference must not
disclose any statement made by another person at, or
information furnished by another person to, the conference
without the leave of the Court or the consent of that other
person.

Penalty: afine of $12 000 and imprisonment of one year.
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(4) Subsection (3) does not apply to —
(@ thedisclosure of astatement or information in

proceedings before a court in accordance with
subsection (2);

(b) themaking of arecord of proceedings at the conference
by the person presiding, a person who attended the
conference, or hisor her legal representative;

(c) discussions between a child who did not attend the
conference and his or her legal representative who
attended the conference;

(d) discussions between a party who —

(i) hasadifficulty understanding or communicating
in English; or

(i) hasadisability,
and any other person who attended the conference for
the purpose of providing support or assistance to that
party;

(e) discussions between a person who attended the

conference and his or her legal representative;

(f) discussions between the legal representatives of people
who attended the conference;

(g) discussions between officers, police officers, or officers
and police officers, about the conference;

(h) thedisclosure, in connection with areview of the
operation of pre-hearing conferences generally, of
information —

(i) that doesnot identify any person who attended
the conference; or

(ii)  that identifies a person who attended the
conference if the person has consented to its
disclosure;

(i) thedisclosure of information by a person who believes
on reasonable grounds that it is necessary to do so in
order to protect the health or safety of any person or to
prevent or minimise damage to any property.

[ Section 137 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]
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138.

139.
)
2
3)
(4)
()
(6)

(7)

140.
)

2

3)

Division 4 — Reports about child
Term used: report

In this Division —
report means areport under section 139.

Court may requirereport

The Court may at any time in the course of protection
proceedings require a person to give the Court a report on any
matter relevant to the wellbeing of the child.

The person referred to in subsection (1) isto be a person
appointed by the Court in accordance with the regulations.

The report must be in writing unless the Court otherwise directs.

The Court may specify the particular issues that the report must
address but this subsection does not limit the issues that may be
addressed in the report.

A report is admissible as evidence in protection proceedings.

The Court may give such weight as it thinksfit to the content of
areport admitted under subsection (5).

The regulations may —

(8 providefor and in relation to the appointment of persons
for the purposes of this section;

(b) providefor the remuneration and allowances payable to
such persons; and

(c) specify whoisliableto pay the costs of a report under
this section.

Accessto written report

As soon as practicable after receiving a written report, the
Court, subject to the terms of any order made under
subsection (3), must take all reasonable steps to ensure that a
copy of the report is given to each of the parties.

The Court may give directions as to the manner in which a copy
of the report is given to a party.

The Court may order that a copy of the report, or a specified
part of the report, is not to be given to a party or partiesif the
Court is satisfied that there are specia circumstances that make
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the release of the report, or the specified part, to that party or
those parties inappropriate.

141. Confidentiality of report

(1) A personwho preparesor is given areport must not, without the
leave of the Court, disclose information contained in it to
another person.

Penalty: afine of $6 000.

(2) Nothing in subsection (1) prevents the CEO disclosing
information contained in areport —
@ to—
(i) anauthorised officer at any time; or
(ii) any other person, after the relevant protection
proceedings have concluded,
if the CEO considersthat it is appropriate to do so; or

(b) toapublic authority, a corresponding authority, or an
interested person under section 23.

(3) Nothing in subsection (1) prevents a person disclosing
information contained in areport to the person’s legal
representative.

[ Section 141 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

142. Protection from liability for preparing or giving report

A person who, in good faith, prepares a report or gives areport

to the Court —
(@ doesnot in doing soincur any civil or criminal liability;
and

(b) isnotindoing so to be taken to have breached any duty
of confidentiality or secrecy imposed by law; and

(c) isnotindoing so to be taken to have breached any
professional ethics or standards or any principles of
conduct applicable to the person’s employment or to
have engaged in unprofessional conduct.

[ Section 142 amended by No. 26 of 2008 s. 7.]
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Division 5 — Proposals about arrangementsfor child

143. CEO to provide Court with proposal for child

(1) Inthissection—
proposal means a document that outlines the proposed
arrangements for —

(@ thesupervision of the wellbeing of the child if a
protection order (supervision) is made or extended in
respect of the child; or

(b) thewellbeing of the child if a protection order
(time-limited) or protection order (until 18) is made or
extended in respect of the child.

@ If—

(& the CEO makes a protection application in respect of a
child; and

(b) the Court finds that the child isin need of protection,

the CEO must, if the CEO has not already done so, provide the
Court with a proposal for the child as soon as practicable after
the finding referred to in paragraph (b).

(3) I the CEO makes —

(@ an application under section 49 for the extension of a
protection order (supervision);

(b) an application under section 56 for the extension of a
protection order (time-limited); or

(c) anapplication under section 68 for the replacement of a
protection order by another protection order (other than

a protection order (enduringparental
responsibitityspecial guardianship)),

the CEO must provide the Court with a proposal for the child
when the application is made.

(4) For the purposes of subsection (3)(b) the proposal isto include
plans for securing long-term stability, security and safety in the
child s relationships and living arrangements.

5) If—

(@ an application is made under section 67(1) for the
revocation of a protection order; and
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(6)

(7)

(b) the Court is considering making another protection order
(other than a protection order (enduringparental

respensibiityspecial guardianship)) in respect of the
child under section 67(2)(c),

the Court may request the CEO to provide it with a proposal for
the child.

The CEO must comply with arequest under subsection (5) as
soon as practicable after it is made.

The CEO must give a copy of any proposal provided to the
Court under this section to the other parties.

[ Section 143 amended by the Children and Community Services

144,
D)

(2

145.

)

2

3)

Amendment Bill 2010 cl. 35(a).]

Court to consider proposal

Before making a protection order in respect of achild or
extending a protection order (supervision) or protection order
(time-limited) in respect of a child the Court must first consider
any proposal for the child provided under section 143.

In considering a proposal that includes plans referred to in
section 143(4) the Court must have regard to the likelihood of
those plans being achieved.

Division 6 — Procedural matters

General conduct of protection proceedings

Protection proceedings are to be conducted with as little
formality and legal technicality as the circumstances of the case
permit.

Without limiting subsection (1), if the child is present in court,
protection proceedings are to be conducted in away that is
sensitive to the child’' s level of understanding.

Protection proceedings are to be concluded as expeditiously as
possible in order to minimise the effect of the proceedings on
the child and the child’' s family.
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146.
D

(2)

3)

(4)

147.

Court not bound by rules of evidence

In this section —

representation includes an express or implied representation,
whether oral or in writing, and a representation inferred from
conduct.

In protection proceedings the Court is not bound by the rules of
evidence, but may inform itself on any matter in any manner it
considers appropriate.

Without limiting subsection (2), evidence of arepresentation
about a matter that is relevant to the protection proceedingsis
admissible despite the rule against hearsay.

The Court may give such weight asit thinks fit to evidence
admitted under subsection (3).

Partiesto the proceedings

In protection proceedings each of the following people is a party
to the proceedings —

(& thechild;

(b) each parent of the child;

(c) theCEQO;

(d) if the proceedings relate to a protection order (enduring

parental-responsibiityspecial guardianship) —
(i) the person or persons to whom parental
responsibility for the child is proposed to be
given under the order; or

(if)  the person or persons given parental
responsibility for the child under the order,

asthe case may be;

(e) any other person considered by the Court to have a
direct and significant interest in the wellbeing of the
child.

[ Section 147 amended by the Children and Community Services

Amendment Bill 2010 cl. 35(a).]
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148. L egal representation of child

(1) Inthissection—

legal practitioner means an Australian legal practitioner within
the meaning of that term in the Legal Profession Act 2008
section 3.

(2) If, in protection proceedings, it appears to the Court that the
child ought to have separate legal representation, the Court may
order that the child be separately represented by alegal
practitioner.

(3) The Court may make an order under subsection (2) —

(& onitsown initiative; or
(b) onthe application of —

(i) thechild,
(i) an organisation concerned with the wellbeing of
children; or

(iii)  any other person.

(4) A legd practitioner who represents a child in protection
proceedings must act on the instructions of the child if the
child —

(@ hassufficient maturity and understanding to give
instructions; and

(b) wishesto giveinstructions,
and in any other case must act in the best interests of the child.

(5) Any question as to whether a child has sufficient maturity and
understanding to give instructionsiis to be determined by the
Court.

[ Section 148 amended by No. 21 of 2008 s. 642.]

149. Presence of child in court

(1) In protection proceedings the child may be present in court if the
child so wishes.

(2) Subsection (1) is subject to any order made in respect of the

child under —
(@ theChildren’s Court of Western Australia Act 1988
section 31; or

(b) the Evidence Act 1906 section 106K.
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3)

150.
D

2

3)

151.

152.
1)
(2)

153.
D)

The CEO must ensure that the child —

(@ ismade aware of the child’ s right to be present in court
under subsection (1); and

(b) isprovided with any support services that the CEO
considers appropriate to enable the child to participate in
the proceedings.

Evidence of child

In this section —
child includes a child who is not the subject of the protection
proceedings.

In protection proceedings a child may only be compelled to give
evidence or be cross-examined with the leave of the Court.

The Court must not grant leave for the purposes of
subsection (2) unless the Court is satisfied that the child is
unlikely —

(8 tosuffer emotional traumaas aresult of giving evidence
or being cross-examined; or

(b) tobesointimidated or distressed asto be unable —
(i) togiveevidence or be cross-examined; or

(i) to give evidence or be cross-examined
satisfactorily.

Standard of proof

The standard of proof in protection proceedingsis proof on the
balance of probabilities.

I ntervention by Attorney General
The Attorney General may intervene in protection proceedings.

If the Attorney General intervenesin protection proceedings, the
Attorney General isto be treated as a party with all the rights,
duties, and liabilities of a party.

Court tofacilitate party’s participation in proceedings

In protection proceedings the Court must, asfar asis
practicable, ensure that each party understands the nature,
purpose and legal implications of the proceedings and of any
order or decision of the Court.
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(2)

3)

154.

155.
D)

(2

3)

If the Court is satisfied that a party —

(@ hasdifficulty understanding or communicating in
English; or

(b) hasadisability,

that prevents or restricts the party’ s understanding of, or
participation in, protection proceedings, the Court must take
reasonabl e steps to ensure that the services of an interpreter or
other appropriate person are made availabl e to the party during
the proceedings to facilitate the party’ s understanding of, or
participation in, the proceedings.

Nothing in this section is to be taken to affect the operation of
the Children’s Court of Western Australia Act 1988
section 34(1).

Court may dispense with requirement for service

The Court may make an order dispensing with arequirement in
this Part for a party to give a document to another person if the
Court is satisfied, on the application of the party, that, after
reasonabl e inquiries, the other person cannot be found.

Frivolous or vexatious proceedings

At any time in the course of protection proceedings the Court
may, if it is satisfied that the proceedings are frivolous or
vexatious —

(@) dismissthe proceedings;
(b) makeany order asto coststhat it considers appropriate;
and

(c) ontheapplication of aparty, order that the person who
instituted the proceedings cannot, without the leave of
the Court, institute protection proceedings of the kind or
kinds specified in the order.

An order made under subsection (1)(c) has effect despite any
other provision of this Part.

The Court may vary or discharge an order made under
subsection (1)(c).
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Part 6 — Transfer of child protection orders
and proceedings

Division 1 — Introductory matters

156. Purpose of Part

The purpose of this Part isto provide for the transfer of child
protection orders and proceedings between this State and
another State —

(@) sothat children who arein need of protection may be
protected despite moving from one jurisdiction to
another; and

(b) soasto facilitate thetimely and expeditious
determination of court proceedings relating to the
protection of a child.

157. Termsused

(1) InthisPart, unless the contrary intention appears —

child protection order, in relation to a child, meansafinal order
made under a child welfare law in respect of the child that
gives—

(@ aMinister of the Crown in right of a State;

(b) agovernment department or statutory authority;

(c) apersonwho isthe chief executive officer (however
described) of a government department or statutory
authority or otherwise holds an office or position in, or
isemployed in, a government department or statutory
authority; or

(d) anorganisation or the chief executive officer (however
described) of an organisation,

responsibility in relation to the guardianship, custody or
supervision of the child, however that responsibility is
described;

child protection proceeding means a proceeding brought in a
court under achild welfare law for —

(@ themaking of afinding that achildisin need of
protection or any other finding (however described) the
making of which is a prerequisite under the child
welfare law to the exercise by the court of a power to
make a child protection order; or
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(b) themaking of achild protection order or an interim
order or for the variation or revocation, or the extension
of the period, of such an order;

child welfare law means —
@ Pat4;
(b) alaw of another State that, under an order in force under

subsection (2), is declared to be a child welfare law for
the purposes of this Part; or

(c) alaw of another State that substantially corresponds to
Part 4;

Children’s Court means —
(& inrelation to this State, the Court; and

(b) inrelation to another State, the court with jurisdiction to
hear and determine a child protection proceeding at first
instance;

home order means —
(@) aprotection order; or

(b) achild protection order taken, by operation of
section 178(1), to be a protection order;

interim order means —

(@ anorder made under section 173(1); or

(b) anequivaent order made under an interstate law;
interstate law means —

(@) alaw of another State that, under an order in force under
subsection (3), is declared to be an interstate law for the
purposes of this Part; or

(b) alaw of another State that substantially corresponds to
this Part;

interstate officer, in relation to another State, means —

(@ the person holding the office or position to which there
isgiven by or under the child welfare law of that State
principal responsibility for the protection of childrenin
that Stete; or

(b) theholder of an office or position that, under an order in
force under subsection (4), is declared to be an office or
position the holder of which isthe interstate officer in
relation to that State for the purposes of this Part;

parent has the meaning given to that term in section 42;

page 118
[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and
Pt. 3-5).




Children and Community Services Act 2004

Transfer of child protection orders and proceedings Part 6
Introductory matters Division 1
s. 157

2

3)

(4)

(5)

participating State means a State in which an interstate law isin
force;

registrar of the Court means —

(& inrelation to an application made to the Court, the
registrar of the Court at the place where the application
was made;

(b) inrelation to adocument filed in the Court, the registrar
of the Court at the place where the document was filed;
and

(c) inrelation to the revocation by the Court of the
registration of an order, the registrar of the Court at the
place where the registration was revoked;

sending State means the State from which a child protection
order or proceeding is transferred under this Part or an interstate
law;

State means —
(@) aStateor aTeritory; or
(b) New Zedand;

working day means —

(@ inrelation to acourt, aday on which the offices of the
court are open; and

(b) inrelation to the CEO, aday on which the principal
office of the Department is open.

The Minister may, by order published in the Gazette, declare a
law of another State to be a child welfare law for the purposes of
this Part if satisfied that the law substantially corresponds to
Part 4.

The Minister may, by order published in the Gazette, declare a
law of another State to be an interstate law for the purposes of
this Part if satisfied that the law substantially corresponds to
this Part.

The Minister may, by order published in the Gazette, declare an
office or position in another State to be an office or position the
holder of which istheinterstate officer in relation to that State
for the purposes of this Part.

The Minister may, by order published in the Gazette, amend or
revoke an order under subsection (2), (3) or (4).
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(2)

3)

(4)

(5)

159.
D)

Division 2— Transfer of child protection orders
Subdivision 1 — Administrativetransfers

When CEO may transfer order

The CEO may transfer a home order to a participating State
if —
(& inhisor her opinion achild protection order to the same
or asimilar effect as the home order could be made
under the child welfare law of that Stete;

(b) the home order is not subject to an appeal and the time
for ingtituting an appeal has expired,;

(c) therelevant interstate officer has consented in writing to
the transfer and to the proposed terms of the order to be
transferred (the proposed interstate order); and

(d) any person whose consent to the transfer is required
under section 159 has so consented.

The CEO may include in the proposed interstate order any
conditions that could be included in a child protection order of
that type made in the relevant participating State.

In determining whether a child protection order to the same or a
similar effect as the home order could be made under the child
welfare law of a participating State, the CEO must not take into
account the period for which it is possible to make such an order
in that State.

The CEO must determine, and specify in the proposed interstate
order, the period for which it isto remain in force.

The period must be the lesser of —

(@ the period for which the home order would have
remained in force if it were not transferred to the
relevant participating State; and

(b) the maximum period for which a child protection order
of that type made in the relevant participating State
could remainin force.

Per sons whose consent isrequired

For the purposes of section 158(1)(d), if the home order isa
protection order (supervision), consent to the transfer is
required —
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(@ from the child unless, in the opinion of the CEO, the
child does not have sufficient maturity and
understanding to give consent; and

(b) subject to subsection (2), from the child’'s parents.

(2) Consent to the transfer is not required —

(@ from aparent of the child if, after reasonable inquiries,
that parent cannot be found;

(b) from aparent of the child if, in the opinion of the CEO,
that parent is unable to give consent; or

(c) fromaparent of the child whoisresidingin, or is
intending to reside in, the relevant participating State.

160. CEO to haveregard to certain matters

In determining whether to transfer a home order to a
participating State, the CEO must have regard to —

(@ whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child; and

(b) thedesirability of achild protection order being an order
under the child welfare law of the State where the child
resides.

161. Notification of decision to transfer

(1) If the CEO has decided to transfer ahome order to a
participating State, the CEO must cause notice of the decision to
be givento —

(@ thechild unlessthe CEO considers that the child does
not have sufficient maturity to understand the transfer
and its consequences;

(b) thechild's parents; and
(c) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child,

as soon as practicable but in any event no later than 3 working
days after the decision was made.

(2) A notice under subsection (1) must —
() statethe date of the decision;
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(b) state that a person who wishesto apply to the Supreme
Court for judicial review of the decision must institute
the proceeding, and give written notice of it to the CEQO,
within 21 working days after the date of the decision;
and

(c) statethat a person who wishesto apply to the State
Administrative Tribunal for areview of the decision
must institute the proceeding within 21 working days
after the date of the decision.

(3) Noticeisnot required to be given to a person under
subsection (1) if it cannot be given after all reasonable efforts.

162. Limited period in which to apply for judicial review of
decision
(1) A proceeding in the Supreme Court for judicial review of a
decision of the CEO to transfer a home order to a participating

State must be instituted, and written notice of it must be given to
the CEO, within 21 working days after the date of the decision.

(2) The Supreme Court cannot extend the time fixed by
subsection (1).

(3) Subject to subsections (1) and (2), a proceeding referred to in
subsection (1) must be brought in accordance with the Supreme
Court’srules of court.

(4) Theinstitution of aproceeding referred to in subsection (1) and
the giving of written notice of it to the CEO stays the operation
of the decision pending the determination of the proceeding.

163. Review by State Administrative Tribunal

(1) A personwho isaggrieved by adecision of the CEO to transfer
ahome order to a participating State may apply to the State
Administrative Tribunal for areview of the decision within
21 working days after the date of the decision.

(2) The State Administrative Tribunal cannot extend the time fixed
by subsection (1).

(3 Theinstitution of a proceeding for the review of a decision
under subsection (1) stays the operation of the decision pending
the determination of the proceeding.
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Subdivision 2 — Judicial transfers

164. When Court may transfer order

The Court may make an order transferring a home order to a
participating State if —
(@) anapplication for the making of the order is made by the
CEO;

(b) the home order is not subject to an appeal and the time
for ingtituting an appeal has expired; and

(c) therelevant interstate officer has consented in writing to
the transfer and to the proposed terms of the order to be
transferred.

165. Service of application

The CEO must as soon as possible after making an application
for an order under section 164 cause a copy of it to be given
to—

(@) any person who was a party to the proceedings in which
the home order to be transferred was made; and

(b) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

166. Court to haveregard to certain matters

In determining whether to make an order under section 164 the
Court must have regard to —

(@ whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child; and

(b) thedesirability of achild protection order being an order
under the child welfare law of the State where the child
resides.

167. Type of order

(1) If the Court determines to transfer a home order to a
participating State, the proposed terms of the order to be
transferred (the proposed interstate order) must be terms that
could be the terms of a child protection order made under the
child welfare law of the participating State and that the Court

believesto be —
(8 tothesameor asimilar effect asthe terms of the home
order; or
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(4)
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168.

169.
D)

)

3)

(4)

(5)

(b) otherwisein the best interests of the child.

The Court may include in the proposed interstate order any
conditions that could be included in a child protection order of
that type made in the relevant participating State.

In determining whether an order to the same or asimilar effect
as the home order could be made under the child welfare law of
a participating State, the Court must not take into account the
period for which it is possible to make such an order in that
State.

The Court must determine, and specify in the proposed
interstate order, the period for which it isto remain in force.

The period must not be longer than the maximum period for
which a child protection order of that type made in the relevant
participating State could remain in force.

Court must consider report from the CEO

The Court must not make an order under section 164 unless it
has received and considered a report from the CEO regarding
the child.

Appeals

A party to an application for an order under section 164 may
appeal to the Supreme Court, on a question of law, from afinal
order made in that proceeding transferring, or refusing to
transfer, ahome order to a participating State.

An appeal under subsection (1) —

(& must beingtituted, and (except where instituted by the
CEO) written notice of it must be given to the CEO,
within 10 working days after the day on which the order
appealed from was made; and

(b) operates as astay of the order.

The Supreme Court cannot extend the time fixed by
subsection (2)(a).

Subject to subsections (2) and (3), an appea under
subsection (1) must be brought in accordance with the rules of
the Supreme Court.

The Supreme Court must hear and determine the appeal as
expeditiously as possible.
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(6) Pending the determination of the appeal, the Supreme Court
may make any interim order that the Children’s Court can make
under section 133.

(7)  On determining the appeal, the Supreme Court may make such
order as it thinks appropriate, including an order remitting the
case for rehearing to the Court with or without any directionin
law.

(8) An order made by the Supreme Court on an appeal under
subsection (1), other than an order remitting the case for
rehearing to the Court, may be enforced as an order of the
Supreme Court.

Divison 3— Transfer of child protection proceedings
170. When Court may transfer child protection proceeding

(1) The Court may make an order transferring a child protection
proceeding pending in the Court to the Children’s Courtin a
participating State if —

(@ anapplication for the making of the order is made by the
CEO; ad

(b) thereevant interstate officer has consented in writing to
the transfer.

(2) The proceeding is discontinued in the Court on the registration
in the Children’s Court in the participating State in accordance
with the interstate law of an order referred to in subsection (1).

171. Service of application

The CEO must, as soon as possible after making an application
for an order under section 170(1), cause a copy of it to be given
to—

(& each party to the child protection proceeding the subject
of the application; and

(b) any other person considered by the CEO to have a direct
and significant interest in the wellbeing of the child.

172. Court to haveregard to certain matters

In determining whether to make an order under section 170(1)
the Court must have regard to —

(@ whether any other proceedings relating to the child are
pending, or have previously been heard and determined,
under the child welfare law in the participating State;
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(b)
(©)

(d)

(€)

(f)

the place where any of the matters giving rise to the
proceeding in the Court arose;

the place of residence, or likely place of residence, of the
child, the child s parents and any other people who are
significant to the child,;

whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child;

the desirability of achild protection order being an order
under the child welfare law of the State where the child
resides; and

any information given to the Court under subsection (2).

(2) If the CEO isawarethat —

@

(b)

a sentence or order imposed under the Sentencing

Act 1995 or the Young Offenders Act 1994, other than a
fine, isin force in respect of the child who is the subject
of the proceeding to which an application referred toin
section 170(1)(a) relates; or

acriminal proceeding is pending against that child in
any court,

the CEO must, as soon as possible, inform the Court of that fact
and of the details of the sentence, order or pending criminal
proceeding.

173. Interim order

(1) If the Court makes an order under section 170(1) the Court may
also make an interim order.

(2) Aninterim order —

(@

(b)

may give responsibility for an aspect of parental
responsibility for the child to a person, subject to any
conditions that the Court considers to be appropriate;
and

may give responsibility for the supervision of the child
to the interstate officer in the participating State or any
other person in that State to whom responsibility for the
supervision of achild could be given under the child
welfare law of that State.

(3) Aninterim order remainsin force for the period (not exceeding
30 days) specified in the order.
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(4) The Children’s Court in the participating State may vary or
revoke, or extend the period of, an interim order in accordance
with the relevant interstate law.

174. Appeals

(1) A party to an application for an order under section 170(1) may
appeal to the Supreme Court, on a question of law, from afinal
order made in that proceeding transferring, or refusing to
transfer, a child protection proceeding to a participating State.

(2) Anappeal under subsection (1) —

(8 must beinstituted, and (except where instituted by the
CEO) written notice of it must be given to the CEO,
within 10 working days after the day on which the order
appealed from was made; and

(b) operates as a stay of the order but not of any interim
order made at the same time as the order.

(3) The Supreme Court cannot extend the time fixed by
subsection (2)(a).

(4) Subject to subsections (2) and (3), an appeal under
subsection (1) must be brought in accordance with the rules of
the Supreme Court.

(5) The Supreme Court must hear and determine the appeal as
expeditiously as possible.

(6) On determining the appeal, the Supreme Court may make such
order asit thinks appropriate, including an order remitting the
case for rehearing to the Children’s Court with or without any
direction in law.

(7)  Anorder made by the Supreme Court on an appeal under
subsection (1), other than an order remitting the case for
rehearing to the Children’s Court, may be enforced as an order
of the Supreme Court.

(8) The Supreme Court may —

(@ if aninterim order was made at the same time as the
order appealed from, make an order —

(i) staying the operation of the interim order;
(i)  varying or revoking the interim order; or
(iii)  extending the period of the interim order;
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175.
D)

2

3)

176.

177.

and

(b) makeany interim order pending the determination of the
appeal that the Children’s Court can make under
section 133.

Divison 4 — Registration

Filing of interstate ordersin the Court

Subject to subsection (3), the CEO must, as soon as possible,
filein the Court a copy of achild protection order transferred to
this State under an interstate law.

Subject to subsection (3), the CEO must, as soon as possible,
filein the Court a copy of an order under an interstate law to
transfer a child protection proceeding to this State, together with
acopy of any interim order made at the same time.

The CEO must not file in the Court a copy of a child protection
order or of an order to transfer a child protection proceeding if,
under the interstate law —

(@ thedecision or order to transfer the child protection
order or the order to transfer the child protection
proceeding (as the case requires) is subject to appeal or
review or astay; or

(b) thetimefor instituting an appeal or seeking areview has
not expired.

Registration of interstate orders

If the CEO files a copy of an order in the Court under
section 175, the registrar of the Court must register the order.

Notification by registrar of Court

Theregistrar of the Court must immediately notify the
appropriate officer of the Children’s Court in the sending State
and the interstate officer in that State of —

(@) theregistration of an order under section 176; or

(b) therevocation under section 179 of the registration of an
order.
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178. Effect of registration

(1) A child protection order registered in the Court under
section 176 —

(@) istobetaken for al purposes (except for the purposes of
appeal) to be a protection order of the relevant type
made by the Court on the day on which it is registered;
and

(b) may be varied or revoked, or the period for which itisin
force extended, under Part 4.

(2) Aninterim order registered in the Court under section 176 —

(@) istobetaken for al purposes (except for the purposes of
appeal) to be an order made by the Court under
section 133 on the day on which it isregistered; and

(b) may be varied or revoked, or the period for which itisin
force extended, under Part 4.

(3) If an order under an interstate law to transfer a child protection
proceeding to this State is registered under section 176, the
proceeding is to be taken to have been commenced in the Court,
under Part 4, on the day on which the order is registered.

179. Revocation of registration
(1) Anapplication for the revocation of the registration of an order
under section 176 may be made to the Court by —
(@ theCEQO;
(b) thechild concerned;
(c) aparent of the child concerned; or

(d) aparty to the proceeding in the Children’s Court in the
sending State in which the decision to transfer the order
or proceeding (as the case requires) was made.

(2) Theregistrar of the Court must cause a copy of an application
made under subsection (1) to be given as soon as possible to —
(@ therelevant interstate officer; and

(b) any person by whom the application could have been
made.
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3)

(4)

(5)

180.

181.
D)

2

3)

(4)

182.

The Court may only revoke the registration of an order if
satisfied that it was inappropriately registered because, under the
interstate law —

(@ thedecision or order to transfer the child protection
order or the order to transfer the child protection
proceeding (as the case requires) was at the time of
registration subject to appeal or review or a stay; or

(b) thetimefor instituting an appea or seeking areview had
not expired.

If the registration of an order is revoked, the registrar of the
Court must cause the copy of the order filed under section 175
to be sent to the Children’s Court in the sending State.

The revocation of the registration of an order does not prevent
the later re-registration of that order.

Divison 5— General

L egal representation of child

Section 148 appliesin relation to proceedings on an application
for an order under section 164 or 170(1) asif those proceedings
were protection proceedings.

Effect of registration of transferred order

In this section —

transferred order means a child protection order transferred to a
participating State under section 158(1) or 164.

A home order ceases to have effect on the registration of the
transferred order under an interstate law of the participating
State.

A home order that has ceased to have effect under subsection (2)
isrevived if the registration of the transferred order is revoked
under an interstate law of the participating State.

The period for which ahome order is revived is the balance of
the period for which it would have remained in force but for the
registration of the transferred order.

Transfer of Court file

Theregistrar of the Court must cause all documentsfiled in the
Court in connection with a child protection proceeding, and an
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extract from any part of the register that relatesto a child
protection proceeding, to be sent to the Children’s Court in a
participating State if, under this Part —

(@ thechild protection order or proceeding is transferred to
the participating State;

(b) thedecision or order to transfer the child protection
order or the order to transfer the child protection
proceeding (as the case requires) is not subject to appeal
or review or a stay; and

(c) thetimefor instituting an appeal or seeking areview has
expired.

183. Hearing and deter mination of transferred proceeding

In hearing and determining a child protection proceeding
transferred to the Court under an interstate law, the Court —

(@ isnot bound by any finding of fact made in the
proceeding in the Children’s Court in the sending State
before its transfer; and

(b) may have regard to the transcript of, or any evidence
adduced in, the proceeding referred to in paragraph (a).

184. Disclosur e of information

(1) Despite anything to the contrary in this Act, the CEO may
disclose to an interstate officer any information that has come to
his or her notice in the performance of duties or exercise of
powers under this Act if the CEO considersthat it is necessary
to do so to enable the interstate officer to perform duties or
exercise powers under a child welfare law or an interstate law.

(2) Any information disclosed to the CEO under aprovision of a
child welfare law or an interstate law that substantially
corresponds to subsection (1) is to be taken for the purposes of
any provision of this Act relating to the disclosure of
information to have been information given directly to the CEO
instead of to an interstate officer.

185. Discretion of CEO to consent to transfer

(1) If, under aninterstate law, there is a proposal to transfer a child
protection order to this State, the CEO may consent or refuse to
consent to the transfer and the proposed terms of the child
protection order to be transferred.
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(2)

186.

187.
D)

(2

If, under an interstate law, thereis a proposal to transfer a child
protection proceeding to the Court, the CEO may consent or
refuse to consent to the transfer.

Evidence of consent of relevant inter state officer

A document or copy of a document —

(8 purporting to be the written consent of the relevant
interstate officer to —

(i) thetransfer of a child protection order to a
participating State and to the proposed terms of
the child protection order to be transferred; or

(i) thetransfer of achild protection proceeding
pending in the Court to the Children’s Court in a
participating State;

and

(b) purporting to be signed by the relevant interstate officer
or hisor her delegate,

isadmissible in evidence in any proceeding under this Part and,
in the absence of evidence to the contrary, is proof that consent
in the terms appearing in the document was duly given by the
relevant interstate officer.

Offenceto remove child

A person must not, by any conduct carried out within the State,
without lawful authority, remove a child from the place where
the child lives under —

(@ achild protection order, other than a protection order
under Part 4; or

(b) aninterim order.
Penalty: afine of $24 000 and imprisonment for 2 years.
If conduct constitutes an offence under subsection (1) and under
alaw of another State, a person who is convicted, found guilty

or acquitted of the offence under that other law is not liable to
be prosecuted for the offence under that subsection.

[ Section 187 amended by the Children and Community Services

Amendment Bill 2010 cl. 85.]
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Part 7— Employment of children

Termsused

In this Part, unless the contrary intention appears —

delivery work means work that involves delivering newspapers,
pamphlets or advertising material;

employ, in relation to a child, means to engage the child to carry
out work —

(@ whether or not the child receives payment or other
reward for the work; and

(b) whether or not the child is engaged under a contract of
service, acontract for services or any other arrangement;

family business, in relation to a child, means a business, trade or
occupation carried on by a parent or other relative of the
ehitd-child;

industrial inspector has the meaning given in the Industrial

Relations Act 1979 section 7(1).
[ Section 188 amended by the Children and Community Services

189.

190.
D)

2

Amendment Bill 2010 cl. 75.]

School Education Act 1999 not affected

Nothing in this Part is to be taken to limit or otherwise affect the

operation of the School Education Act 1999 section 29.

Note: Section 29 of the School Education Act 1999 relates to the
employment of children during school hours.

Prohibition on employment of child under 15

A person must not employ a child under 15 years of agein a
business, trade or occupation carried on for profit.

Penalty: afine of $24 000.

It is adefence to a charge under subsection (1) for a person to
prove that the person believed on reasonable grounds, at the
time the offenceis alleged to have been committed, that the
child had reached 15 years of age.
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A parent of achild under 15 years of age must not permit the
child to be employed in a business, trade or occupation carried
on for profit.

Penalty: afine of $24 000.
[ Section 190 amended by the Children and Community Services

191.
D)

(2)

3

(4)

()

Amendment Bill 2010 cl. 85.]

Exceptionsto section 190

Section 190(1) and (3) do not apply if the child is employed in a
family business.

Section 190(1) and (3) do not apply if the child isemployed in a
dramatic or musical performance or other form of entertainment
or in the making of an advertisement.

Section 190(1) and (3) do not apply in relation to a child who
has reached 10 years of age but is under 13 years of age if —

(@ thechildisemployed to carry out delivery work
between 6 am. and 7 p.m.; and

(b) while carrying out the delivery work, the child is
accompanied by —
(i) aparent of the child; or
(i) an adult authorised in writing by a parent of the
child to accompany the child.

Section 190(1) and (3) do not apply in relation to a child who
has reached 13 years of ageif the child is employed to carry
out —

(& deivery work;

(b) work inashop, other retail outlet or restaurant; or

(c) any other work of akind prescribed for the purposes of
this subsection,

between 6 am. and 10 p.m. with the written permission of a
parent of the child.

Section 190(1) and (3) do not apply if —
(@ thechildis exempted under the School Education
Act 1999 section 11(1) and the conditions (if any) of the
exemption are being complied with; or
(b) the employment of the child isincluded in the
educational programme (as defined in the School
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Education Act 1999 section 4) applicable to the child
and is consistent with the terms and conditions of the
programme.

192. Prohibition on employment of child to perform in indecent
manner

(1) A person who employsa child to perform in an indecent,
obscene or pornographic manner in the course of participating in
an entertainment or exhibition or in the making of an
advertisement is guilty of acrime, and isliable to imprisonment
for 10 years.

(2) A parent of achild who permits the child to be employed to
perform in an indecent, obscene or pornographic manner in the
course of participating in an entertainment or exhibition or in
the making of an advertisement is guilty of acrime, andisliable
to imprisonment for 10 years.

(3) For the purposes of this section but without limiting its
application —
(@ achildisemployed to perform in an indecent, obscene
or pornographic manner if, in the course of the child’s
employment, the child —

(i) isengaged in an activity of asexual nature;

(i) isinthe presence of another person whois
engaged in an activity of a sexual nature; or

(iii)  isrequired to pose or move in a manner
calculated to give prominence to sexual organs,
the anus or, in the case of afemale, her breasts;

and

(b) achild’s performance isin the course of participating in
an entertainment or exhibition if the performance —

(i) consistsinwholeor in part of modelling or
posing of any kind;
(i) isonly for the person employing the child or for
some other particular person or a class of people;
(iif)  iscommunicated in any way to an audience of
one or more people;
(iv) isrecorded in any way for later visual or audible

presentation to an audience of one or more
people; or
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(4)

193.
D

(2

3)

(4)

(5)

(6)

()

(v) canbeviewed on the Internet or in any other
way.

Without limiting the definition of employ in section 188, if a
child participates in an entertainment or exhibition carried on for
profit or in the making of an advertisement for commercial
purposes, then for the purposes of this section the person who
carries on the entertainment or exhibition or makes the
advertisement employs the child.

Power of CEO to prohibit or limit employment of child

In this section —

notice means a notice under subsection (2).

If the CEO is of the opinion that the wellbeing of a particular
childislikely to be jeopardised by the fact that the child is
employed, or the nature or extent of the work that the child is

employed to carry out, the CEO may, by written notice given to
aparent of the child —

(@ prohibit the employment of the child; or

(b) impose limitations on the employment of the child.
A notice may be expressed to apply to employment generally, to
specified employment, or to employment of a specified kind.
The CEO must give a copy of anoticeto —

(@ thechild; and

(b) theemployer of the child.

A person must not employ a child in contravention of a notice.
Penalty: afine of $36 000 and imprisonment for 3 years.

A parent of achild must not permit the child to be employed in
contravention of anotice.

Penalty: afine of $36 000 and imprisonment for 3 years.

It is adefence to a charge under subsection (5) or (6) for a

person to prove that, at the time the offenceis aleged to have
been committed, the person —

(& had not been given the notice or a copy of the notice in
respect of the child; and
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(b) was otherwise unaware of the contents of that notice.
[ Section 193 amended by the Children and Community Services

194A.

Amendment Bill 2010 cl. 85.]

Power of CEO to prohibit or limit employment of children

(1)

in particular business or place

In this section —

notice means a notice under subsection (2).

(2)

If the CEO —

(@)  believes on reasonable grounds that one or more

children are, or may in the future be, employed in a
particular business or place; and

(b) isof the opinion that the wellbeing of those childrenis

likely to be jeopardised because of —
(i) the nature of the business or place; or

(ii)  the nature of the work carried out in the business

or place,
the CEO may, by written notice given to the employer or

prospective employer, as the case requires —
(c)  prohibit the employment of children; or

(d) impose limitations on the employment of children,

in the business or place.

3)

If anoticeis given to an employer, the employer must give a

copy of the notice to each child who, at the time the noticeis
given, is employed in the business or place to which the notice
relates.

Penalty: afine of $6 000.

(4)

A person must not employ a child in contravention of a notice.

Penalty: afine of $36 000 and imprisonment for 3 years.

(5)

It is adefence to a charge under subsection (4) for aperson to

prove that, at the time the offenceis alleged to have been
committed, the person —

(@) had not been given the notice; and

(b)  was otherwise unaware of the contents of the notice.

[ Section 194A amended by the Children and Community

Services Amendment Bill 2010 cl. 76.]
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194. Falseinformation

A child or aparent of achild must not give false or misleading
information to an employer or prospective employer of the child
about —

(@ theage of the child;

(b) the matter of whether or not thereis anotice in respect
of the child under section 193(2);

(c) the matter of whether or not thereis an exemptionin
respect of the child under the School Education Act 1999
section 11(1).

Penalty: afine of $6 000.

[ Section 194 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

195. Power s of authorised officers

(1) Inthissection —

authorised officer means —

(@) an officer designated to be an authorised officer under
section 25 for the purposes of this Part; or

(b) anindustria inspector.

(2) Anauthorised officer may, at any reasonable time, enter a place
in which achild is employed, or in which the authorised officer
believes on reasonable grounds a child is-empleyed;-is, or may
in the future be, employed, for the purpose of inspecting the
place and making such inquiriesin relation to the employment
or prospective employment of achild in the place asthe
authorised officer considers appropriate.

(3)  An authorised officer may require any person to answer a

question put to the person by the authorised officer in relation to
the employment or prospective employment of a child.

(4) If under subsection (3) an authorised officer requires a person to
answer a question, the officer must inform that person that the
person is required under this Act to answer the question.
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(5 A person must not —

(@ refuseor fail to answer a question when required to do
so under subsection (3); or

(b) inpurporting to comply with a requirement under
subsection (3), give an answer that the person knowsis
false or misleading.

Penalty: afine of $6 000.

(6) A personisnot excused from answering a question, when
required to do so under subsection (3), on the ground that the
answer might incriminate the person or render the person liable
to a penalty, but that answer is not admissible in evidence
against the person in any civil or criminal proceedings other
than proceedings for an offence under subsection (5)(b).

(7) __When exercising a power under subsection (2) an authorised
officer may use reasonable force and assistance.

(8)  When exercising a power under subsection (2) an authorised
officer may be accompanied by a police officer or other person
requested by the authorised officer to provide assistance.

(9) Inthe case of an authorised officer who is an industrial
inspector, the powers conferred by this section are in addition
to, and do not limit, the powers conferred by the Industrial
Relations Act 1979 section 98(3).

[ Section 195 amended by the Children and Community Services
Amendment Bill 2010 cl. 77 and 85.]

196.
spectorsRole of industrial inspectors and industrial
maqistrate’s courts

(1) The functions of an industrial inspector include —

(@) the provision of assistance to the CEO and other
authorised officers for purposes related to the
administration and enforcement of this Part; and

(b) the prosecution of aperson for an offence under
section 190(1), 193(5), 194A(3) or (4) or 195(5).
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(2) Anindustria magistrate’s court established under the
Industrial Relations Act 1979 Part 111 has jurisdiction to hear
and determine prosecutions commenced by industrial inspectors
under subsection (1).

[ Section 196 amended by No. 84 of 2004 s. 80;_the Children and
Community Services Amendment Bill 2010 cl. 78.]

[Part 8 (s. 197-232) deleted by No. 19 of 2007 s. 65.]
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233,
D)

2

3)

234.
D)

2

3)

235.
D)

(2

3)

Power to providefinancial or other assistance

The CEO may provide a person with financial or other
assistance if the CEO is satisfied that the person isin need of
such assistance.

Assistance may be provided under subsection (1) in such form,
and on such terms and conditions, as the CEO considers

appropriate.

Without limiting subsection (2), in the case of financial
assistance, the terms and conditions may include provisions as
to repayment and the recovery of outstanding amounts.

Power to assist with funeral expenses

Without limiting section 233(1), the CEO may pay, or assist in
the payment of, funeral expensesif the CEO is satisfied that in
the circumstances of a particular case it is appropriate to do so.

Payment may be made, or assistance provided, under
subsection (1) on such terms and conditions as the CEO
considers appropriate.

Without limiting subsection (2), the terms and conditions may
include provisions as to repayment and the recovery of
outstanding amounts.

Application for assistance

In this section and section 236 —
application for assistance means—
(@) an application for assistance under section 233; or
(b) an application for payment, or assistance in payment, of
funeral expenses under section 234.

An application for assistance must be made in the form, and in
accordance with the procedure, approved by the CEO.

The CEO may require the applicant to provide any information
that the CEO considers necessary for the purposes of
determining an application for assistance.
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236.

Recovery of over paymentsin certain circumstances

Where as a consequence of —

(@ afalseor misleading statement in an application for
assistance referred to in section 235; or

(b) the provision of false or misleading information,

money is paid to a person under this Part that would not have
been paid but for the false or misleading statement or
information, the CEO may recover from that person the amount
paid in acourt of competent jurisdiction as a debt due to the
State.

page 142

[This compilation shows amendments proposed by Bill No. 130-2 (Pt. 2 Div. 1 and

Pt. 3-5).



Children and Community Services Act 2004
Confidentiality provisions Part 10

s. 237

Part 10 — Confidentiality provisons

237. Restriction on publication of certain information or material

(1) Inthissection—
old order means an order under the repealed Child Welfare

Act 1947 committing a child to the care of the Department or
placing a child under the control of the Department;

publish meansto bring to the notice of the public or a section of
the public by means of newspaper, television, radio, the Internet
or any other form of communication.

(2) A person must not, except in accordance with a written
authorisation given under this section, publish information or
material that identifies, or islikely to lead to the identification
of, another person (the identified person) as—

(@ apersonwhoisor wasa child the subject of an
investigation referred to in section 32(1)(d);

(b) apersonwho isor was a child the subject of a protection
application or an application for an old order; or

(c) apersonwho isor was achild the subject of a protection
order or an old order.

Penalty: afine of $12 000 and imprisonment for one year.

(3) If theidentified person isunder 18 years of age, written
authorisation for the publication of information or material to
which subsection (2) applies may be given by the CEO.

(4) If theidentified person has reached 18 years of age, written
authorisation for the publication of information or material to
which subsection (2) applies may be given —

(@ by theidentified person; or
(b) if theidentified person is dead or cannot be found after
reasonable inquiries, by the CEO.

(5 Subsection (2) does not apply to information or material
contained in areport of proceedings to which the Children’s
Court of Western Australia Act 1988 section 35(1) applies.

[ Section 237 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]
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238,
D

(2)

3)

(4)

(5)

(6)

Production of departmental records

In this section —

departmental record means a document in the records of the
Department that relates to a child, achild’s parent or achild’s
carer.

This section appliesif aparty to any legal proceedings lawfully
requires —
(@ the CEO or another officer to produce to the party, or the
court or tribunal concerned, a departmental record; or

(b) an officer or employee of a public authority to produce
to the party, or the court or tribunal concerned, a
departmental record to which that public authority has
been given access.

The party requiring production of the departmental record must
describe the record —
(@ by referenceto the person or people to whom it rel ates,
(b) by reference to the period to which it relates; and
(c) by generd reference to the circumstances to which it
relates.

The party requiring production of the departmental record must
show that the circumstances to which the departmental record
relates are relevant to the proceedings.

A person must not, directly or indirectly, record, disclose or
make use of information in a departmental record produced in
response to arequirement referred to in subsection (2) other
than for a purpose connected with the proceedings.

Penalty: afine of $12 000.
If adepartmental record is produced to a court or tribunal in
response to arequirement referred to in subsection (2), the court

or tribunal must take reasonabl e steps to ensure that access to
the record is limited to one or more of the following people —

(@) aparty to the proceedings,

(b) alega representative of a party to the proceedings,
(c) anexpert witnessin the proceedings;

(d) if the proceedings are in the Family Court —

(i) afamily consultant, as defined in the Family
Court Act 1997; or
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(if) any other person required or directed to prepare a
report on matters relevant to the proceedings,
under that Act or the Family Law Act 1975 of the
Commonwealth;

(e) aperson who can show that the CEO has authorised his
or her access to the record:;

(f) aperson considered by the court or tribunal to have a
direct interest in the proceedings.

(7) A personreferred to in subsection (6) who has been given
access to a departmental record by a court or tribunal must not,
without the approval of the court or tribunal, make a copy of, or
otherwise reproduce, the record.

Penalty: afine of $6 000.

(8) For the purposes of subsection (7), the court or tribunal may
give approval on such conditions, including conditions about the
return or destruction of copies or reproductions made, as the
court or tribunal thinksfit.

(9) This section does not apply to the production of areport under
section 124B(1) in proceedings other than for the prosecution of
an offence mentioned in section 124F(2)(d) but if a court or
tribunal grants leave for the purposes of section 124G(2)(b) in
relation to areport, subsections (5) to (8) apply asif the report
had been produced in response to a requirement mentioned in
subsection (2).

[ Section 238 amended by No. 35 of 2006 s. 203; No. 26 of 2008
s. 8; the Children and Community Services Amendment
Bill 2010 cl. 85]

239. Objection to disclosur e of certain information during
proceedings

(1) A person may, in any legal proceedings, object to disclosing
information obtained by, or made available to, the person in the
performance of functions under this Act, or in the provision of
socia services under an agreement referred to in section 15(1),
on the grounds that —

(@) itsdisclosure endangers, or islikely to endanger, a
person’s safety or psychological health;

(b) itisarecord of confidential counselling with achild or a
child’ srelative; or
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(2)

3

(4)

240.
D)

(c) itisinformation personal to achild, achild’srelative or
achild s carer and the person reasonably believes that it
isnot materially relevant to the proceedings.

If an objection is made under subsection (1), the court or
tribunal concerned must consider the objection and may order
the disclosure of the information if satisfied that —

(@ itismaterialy relevant to the proceedings; and
(b) thereiscompelling reason in the public interest for its
disclosure.

For the purpose of enabling the court or tribunal to decide
whether to make an order under subsection (2), the court or
tribunal may direct the person to disclose the information to the
court or tribunal in private and may give directions as to who
may be present when the information is disclosed.

The court or tribunal must deal with information disclosed under
this section in away that prevents, asfar as practicable, its
further disclosure.

Confidentiality of notifier’sidentity
In this section —

identifying information, in relation to a notifier, means
information —

(@ that identifies the notifier;

(b) thatislikely to lead to the identification of the notifier;
or

(c) from which the identity of the notifier could be deduced;
notifier means a person who —

(@ ingood faith givesinformation, or causes information to
be given, to the CEO or another officer that raises
concerns about the wellbeing of a child; or

(ba) in good faith gives information of the kind described in

section 33A, or causes such information to be given, to
the CEO or another officer; or

(b) notifiesthe CEO of an alegation in accordance with a
requirement to do so under regulations made under the
Child Care Services Act 2007; or

(c) ingood faith provides information on the basis of which
the CEO is notified as mentioned in paragraph (b); or
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(d) ingood faith is otherwise concerned in notifying the
CEO as mentioned in paragraph (b) or causing the CEO
to be so notified,

but does not include a reporter as defined in section 124A,;

the child means the child about whom information is given by
the notifier, being the child —

(@ inrespect of whose wellbeing concerns are raised; or
(b) believed to be the victim in respect of an allegation.

(2) A person who, in the course of duty, becomes aware of the
identity of anotifier, must not disclose identifying information
to another person unless —

(@ thedisclosureis made —

(i) for the purpose of, or in connection with,
performing functions under this Act or the Child
Care Services Act 2007; or

(i)  with the written consent of the notifier; or

(ili)  toor by apolice officer for the purpose of, or in
connection with —

() aninvestigation of a suspected offence
under awritten law in relation to the
child; or

(1)  the conduct of a prosecution of an
offence under awritten law in relation
to the child;

or

(iva) to alegal practitioner who, as the result of an
order made under section 148(2), is representing
the child in protection proceedings, for the
purposes of that representation; or

(iv) for the purpose of, or in connection with, the
prosecution of an offence under —
()  section-240(2)-this subsection in
relation to the notifier; or
(1)  section 244 in relation to the
notification; or
(1) the Child Care Services Act 2007 that is

prescribed for the purposes of this
subparagraph and that isin relation to
the child or the naotifier;
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(v) by an officer for the purposes of protection
proceedings in relation to the child; or
(vi) by an officer for the purposes of an application
under section 94 for the review of adecision
relating to the child; or
(vii) by an officer for the purposes of a matter or
proceedings relating to the child arising under the
Family Law Act 1975 of the Commonwealth
Part VIl or the Family Court Act 1997 Part 5; or
(viit) by an officer for the purposes of an application
to, or appeal from a decision of, the Family Court
under the Adoption Act 1994 that relates to the
child; or
(ix) by an officer for the purposes of any other legal
proceedings of akind prescribed for the purposes
of this paragraph and relating to the child; or
(x) inlegal proceedings with the leave of the court or
tribunal concerned;
or
(b) theidentifying information has aready been disclosed in
legal proceedings and the court or tribunal concerned
has not made an order prohibiting further disclosure.
Penalty: afine of $24 000 and imprisonment for 2 years.

(3) Inany lega proceedings aperson must not disclose, or be asked
to disclose, identifying information in respect of a notifier
unless —

(@ the proceedings are for the prosecution of an offence
mentioned in subsection (2)(a)(iv); or

(b) the personisan officer and the proceedings are of akind
mentioned in subsection (2)(a)(v) to (ix) inclusive; or

(c) leave of the court or tribunal concerned has first been
obtai ned.

(4) Thecourt or tribunal must not grant leave unless —

(@ itissatisfied that —
(i) theidentifyinginformation isof critical
importance in the proceedings; and
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(ii) thereiscompelling reason in the public interest
for disclosure of the identifying information;

or
(b) thenotifier consents to the disclosure of the identifying
information.
(5) Anapplication for leave to disclose, or to ask a person to
disclose, identifying information —
(@ must not, except as authorised by the court or tribunal,
be heard in public; and

(b) must be dealt with in away that protects, as far as
practicable, the identity of the notifier pending a
decision on the application.

[ Section 240 amended by No. 26 of 2008 s. 9; the Children and
Community Services Amendment Bill 2010 cl. 79 and 85.]

241. Confidentiality of information

(1) Thissection appliesto a person who is or has been engaged
in—
(@ the performance of functions under this Act; or

(b) the provision of social services under an agreement
referred to in section 15(1).

(2) A person to whom this section applies must not, directly or
indirectly, record, disclose or make use of information obtained
in the course of duty, except —

(@ for the purpose of, or in connection with, performing
functions under this Act;

(b) for the purpose of, or in connection with, providing
social services under an agreement referred to in
section 15(1);

(c) for the purpose of the investigation of any suspected
offence under this Act or the conduct of proceedings
against any person for an offence under this Act;

(d) for the purpose of protection proceedings;

(e) asrequired or allowed under this Act or another written
law;

(f)  with the written consent of the Minister or person to
whom the information relates; or
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3)

(4)

(5)

(g) inprescribed circumstances.
Penalty: afine of $12 000 and imprisonment for one year.

Subsection (2) is not to be taken to permit the disclosure of
identifying information as defined in section 124A or 240 if its
disclosure is prohibited under section 124F or 240.

Subsection (2) is not to be taken to prevent the disclosure of
statistical or other information that could not reasonably be
expected to lead to the identification of any person to whom it
relates.

If information is lawfully disclosed under this section, this
section does not prevent the further disclosure of the
information, or the recording or use of the information, for the
purpose for which the disclosure was made.

[ Section 241 amended by No. 26 of 2008 s. 10; the Children and
Community Services Amendment Bill 2010 cl. 85.]
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242A. CEO to notify Ombudsman of certain deaths of children
(1) Inthissection—
Commissioner has the meaning given in the Parliamentary
Commissioner Act 1971 section 4;
investigable death has the meaning given in the Parliamentary
Commissioner Act 1971 section 19A.

(2) The CEO must give the Commissioner written notice of any
investigable death within 14 days after the date on which the
Coroner notifies the CEO of the death.

(3) If requested in writing by the Commissioner to do so, the CEO
must give the Commissioner —

(@ anyinformation in relation to the death of a child that
has not been notified under subsection (2) that the
Commissioner requires for the purpose of enabling the
Commissioner to decide whether the death is an
investigable death; and

(b) if the CEO is of the opinion the death is not an
investigable death, reasons for the opinion.

[ Section 242A inserted by No. 10 of 2009 s. 11.]

242. Obstruction
A person must not obstruct or hinder a person who is
performing or attempting to perform a function under this Act.
Penalty: afine of $12 000 and imprisonment for one year.

[ Section 242 amended by the Children and Community Services
Amendment Bill 2010 cl. 85.]

243. Hmpersonating-an-officer] mper sonating an assessor_or

authorised officer

A person must not falsely represent, by words or conduct, that a
persen-tsthe person or another person is an assessor or an
authorised officer.

Penalty: afine of $12 000 and imprisonment for one year.

[ Section 243 amended by the Children and Community Services
Amendment Bill 2010 cl. 21 and 85.]
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244,

Falseinformation

A person must not give information orally or in writing in, or in
relation to, an application, report or other document prepared for
the purposes of this Act that the person knows to be false or
misleading in amaterial respect.

Penalty: afine of $6 000.
[ Section 244 amended by the Children and Community Services

245.
D)

(2)

3)

246.
N

(2

3)

Amendment Bill 2010 cl. 85.]

L egal proceedings

Proceedings under this Act for an offence (other than an offence
under section 101(1), 102 or 192(1) or (2)) or in respect of any
other matter may be commenced in the name of the CEO by the
CEO or a person authorised to do so by the CEO.

In any proceedings no proof isrequired of —
(@ the appointment of the CEO; or
(b) theauthorisation of a person under subsection (1),

but an averment in a prosecution notice that the person is so
appointed or authorised isto be taken to be proved unless the
contrary is proved.

Subsection (1) does not limit the ability of apersonto
commence or conduct the prosecution of an offenceif the
person has authority at law to do so.

[ Section 245 amended by No. 84 of 2004 s. 80.]

Protection from liability for wrongdoing

An-actioptntort-A civil action does not lie against a person for
anything that the person has done, in good faith, in the
performance or purported performance of afunction under this
Act.

The protection given by subsection (1) applies even though the
thing done as described in that subsection may have been
capable of being done whether or not this Act had been enacted.

Despite subsection (1), the State is not relieved of any liability
that it might have for another person having done anything as
described in that subsection.
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(4)

()

A person who, at the request of a police officer or an authorised
officer, assists the officer in the exercise of a power under this
Act isto be taken, for the purposes of this section, to be
performing a function under this Act.

In this section, areference to the doing of anything includes a
reference to the omission to do anything.

[ Section 246 amended by the Children and Community Services

2471.

@)

(2)

3)

248.
D)

(2)

249.
D

Amendment Bill 2010 cl. 80.]

Effect of provision requiring document to be given to
particular person or child

A person is not required to comply with a provision of this Act
that requires the person to give a document to another person, or
to ensure that a document is given to another person, if, after
reasonabl e inquiries, the other person cannot be found.

Subsection (1) does not apply if the document isto be givento a
party to protection proceedings.

Note: Section 154 gives the Children’s Court power to dispense with service
in protection proceedings.

Without limiting subsection (1), a person is not required to
comply with aprovision of this Act that requires the person to
give adocument to a child, or to ensure that a document is given
to achild, if the person considers that the child does not have
sufficient maturity to understand the document or the matter to
which the document relates.

Regulations

The Governor may make regulations prescribing all matters that
are required or permitted by this Act to be prescribed, or are
necessary or convenient to be prescribed for giving effect to the
purposes of this Act.

Without limiting subsection (1) the regulations may create
offences and provide, in respect of an offence so created, for the
imposition of a penalty not exceeding $6 000.

Review of Act

The Minister must carry out areview of the operation and
effectiveness of this Act as soon asis practicable after —

&) thefifth ann g - and
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—the. . i I
anniversary.
(&) 1 January 2012; and
(b) the expiry of each 5 vearly interval after that day.

(1a) The Minister must carry out areview of the operation and
effectiveness of the amendments made to this Act by the
Children and Community Services Amendment (Reporting
Sexual Abuse of Children) Act 2008 as soon asis practicable
after the expiry of 3 years from the day on which section 5 of
that Act comesinto operation.

(2) TheMinister must prepare areport based on each review under
subsection (1) or (1a) and, as soon as s practicable after the
report is prepared (and in any event not more than 12 months
after the relevant-anniversary-or-expiry)-day referred toin
subsection (1)(a) or the relevant expiry under subsection (1)(b)
or (1a), asthe case requires), must cause it to be laid before each
House of Parliament.

[ Section 249 amended by No. 26 of 2008 s. 11; the Children and
Community Services Amendment Bill 2010 cl. 81.]

250. Repeal, transitional and savings provisions
(1) Thefollowing Actsarerepeded —
(@ the Child Welfare Act 1947,
(b) the Community Services Act 1972;
(c) theWelfare and Assistance Act 1961.

(2) Thefollowing regulations are repealed —
(@ the Child Welfare Regulations 1977,
(b) the Community Services (Child Care) Regulations 1988;

(c) the Community Services (Outside School Hours Care)
Regulations 2002;

(d) the Community Welfare Organizations
Regulations 1980;

(e) theWelfare and Assistance Act Regulations 1962.

(3 Schedule 1 haseffectinrelationto-therepealseffected by
subsection-(1)-sets out transitional and savings provisions.

[ Section 250 amended by the Children and Community Services
Amendment Bill 2010 cl. 82.]

[251.  Omitted under the Reprints Act 1984 s. 7(4)(e).]
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Schedule 1 — Transitional and savings provisions

[s. 250(3)]
Division 1 — Introductory matters

Termsused

In this Schedule, unless the contrary intention appears —
authorisation means —
(@) anapprova under the Child Welfare Act 1947 section 111; or
(b) alicence under the Child Welfare Act 1947 section 112;
commencement day means the day on which section 250 comes into
operation;
existing appeal means an appeal under the Children’s Court of

Western Australia Act 1988 section 42(1) or 43(4) that has not been
finally determined before commencement day;

exigting order means an order made under the Child Welfare Act 1947
section 30 that isin force immediately before commencement day;

exigting proceedings means proceedings under the Child Welfare
Act 1947 section 30 that have not been finally determined before
commencement day;

extended order means an existing order that applies to a child after
the child reaches 18 years of age because of an extension under the
Child Welfare Act 1947 section 49(1);

repealed Act means an Act repealed by section 250.

I nterpretation Act 1984 not affected

The provisions of this Schedule do not affect the application of the
Interpretation Act 1984 to and in relation to the repeal s effected by
section 250.

Division 2 — Provisionsrelated to repeal of Child Welfare Act 1947

3.

)

)

©)

Existing orders

On and after commencement day an existing order that appliesto a
child until the child reaches 18 years of age has effect asif it were a
protection order (until 18).

On and after commencement day an existing order, other than an
exigting order referred to in subclause (1) or an extended order, has
effect asif it were a protection order (time-limited).

An order to which subclause (2) applies has effect —

(@) if the period until the order is due to expireislessthan
2 years, for that period; or
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)

)

©)

(4)

@

)

(b) inany other case, for aperiod of 2 years from commencement
day.

Extended orders

On and after commencement day the Child Welfare Act 1947
continues to apply to and in respect of an extended order asif that Act
had not been repeal ed.

Existing proceedings

Existing proceedings are to be dealt with and determined under the
Child Welfare Act 1947 asiif that Act had not been repeal ed.

If, at the conclusion of existing proceedings, an order commits a child
to the care of the Department or places the child under the control of
the Department, the order has effect —

(@) if the order appliesto the child until the child reaches
18 years of age, asif it were a protection order (until 18); or

(b) inany other case, asif it were a protection order
(time-limited).
An order to which subclause (2)(b) applies has effect —

(@) if aperiod of lessthan 2 yearsis specified in the order, for
that period; or

(b) inany other case, for aperiod of 2 yearsfrom the day on
which the order is made.

An order made under the Child Welfare Act 1947 section 29(3aa) that
isin forceimmediately before commencement day has effect on and
after that day asif that Act had not been repealed.

Existing appeals

An existing appeal isto be dealt with and determined asif —

(@ the Children’s Court of Western Australia Act 1988 had not
been amended by this Act; and

(b) the Child Welfare Act 1947 had not been repealed.

If, at the conclusion of an existing appeal, an order commits a child to
the care of the Department or places a child under the control of the
Department, the order has effect —

(@ if the order appliesto the child until the child reaches
18 years of age, asif it were a protection order (until 18); or

(b) inany other case, asif it were a protection order
(time-limited).
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(3 An order to which subclause (2)(b) applies has effect —
(@ if aperiod of lessthan 2 yearsis specified in the order, for
that period; or
(b) inany other case, for aperiod of 2 yearsfrom the day on
which the order is made.

7. Recordsunder s. 11

On and after commencement day records kept under the Child
Welfare Act 1947 section 11 in respect of wards and children placed
under the control of the Department are to be taken to be records kept
by the CEO for the purposes of section 128.

8. Operation of ordersunder s. 13 or 14

An order made under the Child Welfare Act 1947 section 13 or 14 that
isin forceimmediately before commencement day ceases to have
effect on that day.

9. Children detained under s. 29(3a)

(1) A childwho immediately before commencement day is detained in a
hospital under the Child Welfare Act 1947 section 29(3a) isto be
taken on and after that day to be kept in the hospital under
section 40(2).

(2) If subclause (2) appliesto achild the period for which the child was
detained in the hospital before commencement day isto be taken into
account for the purposes of section 40(7).

10. Ordersunder s. 40A

An order made under the Child Welfare Act 1947 section 40A that is
in force immediately before commencement day has effect on and
after that day asif it were an order under section 73.

11. Applications under s. 47

An application made to the Minister or the Court under the Child
Welfare Act 1947 section 47(2) that has not been finally determined
immediately before commencement day is to be dealt with and
determined under that Act asif it had not been repealed.

12. Noticesunder s. 107A or 107B

A notice under the Child Welfare Act 1947 section 107A(4) or
107B(4) that isin force immediately before commencement day has
effect on and after that day asif it were a notice under section 193(2).
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13. Warrants

A warrant issued under the Child Welfare Act 1947 section 67 that is
in force immediately before commencement day has effect on and
after that day asif it had been issued under this Act.

14. Authorisationsunder s. 111 or 112

(1) Anauthorisation that isin force immediately before commencement
day has effect on and after that day asiif it were an approval under
section 104(3).

(2) Despite section 104(4)(b), an authorisation referred to in subclause (1)
has effect, under and subject to this Act, for the remainder of the
period for which it would have had effect if the Child Welfare
Act 1947 had not been repeal ed.

15. Ordersand proceedings under Part VIITA

(1) Anapplication under the Child Welfare Act 1947 Part VIIIA that has
not been finally determined immediately before commencement day is
to be dealt with and determined under the corresponding provision of
Part 6.

(2) Aninterim order made under the Child Welfare Act 1947 section 120P
that isin forceimmediately before commencement day has effect on
and after that day asif it were an interim order under the
corresponding provision of Part 6.

(3) Anappea under the Child Welfare Act 1947 section 120L or 120Q
that has not been finally determined immediately before
commencement day is to be dealt with and determined asif it were an
appeal under the corresponding provision of Part 6.

16. Ordersunder s. 146A

An order made under the Child Welfare Act 1947 section 146A that is
in force immediately before commencement day has effect on and
after that day asif that Act had not been repeal ed.

Division 3— Provisionsrelated to repeal of Community Services
Act 1972

17. Status of Ministerial Body

The Community Development Ministerial Body established by
section 18 is a continuation of, and the same legal person, as the body
corporate established by the Community Services Act 1972 section 6
asin force before commencement day.
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18. Licencesand permitsunder s. 17B

(1) A licenceor permit issued under the Community Services Act 1972
section 17B that isin forceimmediately before commencement day
has effect on and after that day asif it were alicence issued under
Part 8.

(2) A licence or permit referred to in subclause (1) has effect, under and
subject to this Act, for the remainder of the period specified in the
licence or permit.

19. Existing applications

An application for alicence or permit under the Community Services
Act 1972 section 17B that has not been finally determined
immediately before commencement day isto be dealt with and
determined asif it were an application for alicence under Part 8.

20. Appealsunder s. 17C

An appeal under the Community Services Act 1972 section 17C that
has not been finally determined immediately before commencement
day isto be dealt with and determined asif that Act had not been
repealed.

21. Bodies established under s. 22

(1) A board, committee or council established under the Community
Services Act 1972 section 22 that isin existence immediately before
commencement day continues on and after that day as an advisory
body under section 27.

(2) A person who isamember of aboard, committee or council referred
to in subclause (1) immediately before commencement day continues
in office on and after that day for the remainder of the term of his or
her appointment.

(3) Anorder under the Community Services Act 1972 section 22(1) that is
in force immediately before commencement day has effect on and
after that day asif it were an instrument made by the Minister under

section 27(5).
Division 4 — Provisionsrelated to repeal of Welfare and Assistance
Act 1961
22. Advances and grants of assistance

(1) Anadvance or grant of assistance under the Welfare and Assistance
Act 1961 that isin force immediately before commencement day has
effect on and after that day as if it were assistance provided under
Part 9.
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(2) Anadvance or grant of assistance referred to in subclause (1) is

23.

subject to the same terms and conditions (if any) as applied to it
immediately before commencement day.

Applicationsfor assistance

An application for assistance under the Welfare and Assistance

Act 1961 that has not been finally determined immediately before
commencement day is to be dealt with and determined asiif it were an
application for assistance under section 233.

Division 5— General provisions for transition to this Act

[ Heading amended by the Children and Community Services

24.

25.
@

)

©)

(4)

©®)

Amendment Bill 2010 cl. 83(1).]

Referencesto repealed Acts

If in awritten law or other document or instrument there is areference
to arepealed Act, the reference isto be read, unless the context
otherwise requires, asif it had been amended to be areference to this
Act.

Powersin relation to transitional matters

If there is no sufficient provision in this Schedule for dealing with a
transitional matter the Governor may make regulations prescribing all
matters that are required, necessary or convenient to be prescribed in
relation to that matter.

Regulations made under subclause (1) may provide that specific
provisions of this Act —

(@ donot apply; or

(b) apply with specific modifications,

to or in relation to any matter.

Regulations made under subclause (1) must be made within
12 months after commencement day.

If regulations made under subclause (1) provide that a specified state
of affairsisto be taken to have existed, or not to have existed, on and
from aday that is earlier than the day on which the regulations are
published in the Gazette but not earlier than commencement day, the
regulations have effect according to their terms.

In subclause (4) —
specified means specified or described in the regulations.
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(6) If regulations contain a provision referred to in subclause (4), the
provision does not operate so as—

(@) to affect in amanner prejudicial to any person (other than the
State), the rights of that person existing before the day of
publication of those regulations; or

(b) toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted
to be done before the day of publication of those regulations.

Division 6 — Provisionsfor the Children and Community Services
Amendment Act 2010

[ Heading inserted by the Children and Community Services
Amendment Bill 2010 cl. 83(2).]

26. Authorised officers

An appointment that was in effect under section 25 immediately
before the commencement of the Children and Community Services
Amendment Act 2010 section 52 (the amending section) is, on and
after that commencement, to be taken to be a designation under
section 25 as inserted by the amending section.

[ Clause 26 inserted by the Children and Community Services
Amendment Bill 2010 cl. 83(2).]

27. Ministerial Body

(1) Inthisclause —

Ministerial Body has the meaning given in section 17 as amended by
the Children and Community Services Amendment Act 2010
section 44;

section 18(1) means section 18(1) asinserted by the Children and
Community Services Amendment Act 2010 section 45.

(2) Therenaming of the Ministerial Body under section 18(1) does not
affect its continuity or legal status.

(3) A referencein awritten law or other document to the Community
Development Ministerial Body is to be construed as a reference to the
Ministerial Body as renamed under section 18(1) unlessin the context
it would be inappropriate to do so.

[ Clause 27 inserted by the Children and Community Services
Amendment Bill 2010 cl. 83(2).]
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Schedule 1  Transitional and savings provisions

Division 6 Provisions for the Children and Community Services
Amendment Act 2010

cl. 28

28. Protection orders (enduring parental responsibility)

(1) Inthisclause —
commencement means the commencement of the Children and
Community Services Amendment Act 2010 section 27.

(2) A protection order (enduring parental responsibility) that wasin effect
under this Act immediately before the commencement has effect, on
and after the commencement, asif it were a protection order (special
guardianship).

(3) _ On and after the commencement any protection proceedings or other
proceedings under this Act concerning a protection order (enduring
parental responsihility) that have not been finally determined are to be
dealt with and determined as if they were proceedings concerning a
protection order (special guardianship).

(4) A referencein awritten law or other document to a protection order

(enduring parental responsibility) under this Act is to be construed as
areference to a protection order (special guardianship) unlessin the
context it would be inappropriate to do so.

[ Clause 28 inserted by the Children and Community Services

Amendment Bill 2010 cl. 83(2).]

[ Schedule 2 omitted under the Reprints Act 1984 s. 7(4)(e).]
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Notes

Thisisacompilation of the Children and Community Services Act 2004 and
includes the amendments made by the other written laws referred to in the
following table . The table also contains information about any reprint.

Compilation table

Short title Number Assent Commencement
and year
Children and Community 340f 2004 200ct 2004 s. 1 and 2: 20 Oct 2004;
Services Act 2004 s. 3and 102: 22 Jan 2005 (see
s. 2 and Gazette 21 Jan 2005
p. 257);

Act other than s. 1-3 and 102
and Sch. 2 cl. 9(2) and 25:

1 Mar 2006 (sees. 2 and
Gazette 14 Feb 2006 p. 695);
Sch. 2 cl. 9(2): 11 Mar 2006
(sees. 2 and Gazette

10 Mar 2006 p. 987);

Sch. 2 cl. 25 deleted by No. 8
of 2009 s. 32(4)

Working with Children 650f 2004 8 Dec2004 Pt 5 other than s. 50-52:

(Criminal Record 1 Jan 2006 (see s. 2 and Gazette
Checking) Act 2004 Pt. 5 30 Dec 2005 p. 6875);
s. 50-52: 1 Jan 2007 (sees. 2
and Gazette 29 Dec 2006
p. 5867)
Criminal Procedure and 84 of 2004 16 Dec 2004 2 May 2005 (sees. 2 and
Appeals (Consequential and Gazette 31 Dec 2004 p. 7129
Other Provisions) Act 2004 (correction in Gazette
s. 80 and 85(4) 7 Jan 2005 p. 53))
Family Legislation 350f 2006 4Jul 2006 15 Jul 2006 (sees. 2 and
Amendment Act 2006 Pt. 6 Gazette 14 Jul 2006 p. 2559)
Div. 1
Child Care Services 190f 2007 3Jul 2007 10 Aug 2007 (see s. 2(b) and
Act 2007 Pt. 7 Div. 1° Gazette 9 Aug 2007 p. 4071)

Reprint 1. The Children and Community Services Act 2004 as at 4 Apr 2008 (includes
amendments listed above)

Legal Profession Act 2008 21 of 2008 27 May 2008 1 Mar 2009 (sees. 2(b) and

s. 642 Gazette 27 Feb 2009 p. 511)
Children and Community 26 of 2008 19 Jun 2008 1 Jan 2009 (sees. 2(b) and
Services Amendment Gazette 9 Dec 2008 p. 5107)

(Reporting Sexual Abuse of
Children) Act 2008 s. 4-11

Surrogacy Act 2008 47 of 2008 10 Dec 2008 1 Mar 2009 (sees. 2(b) and
Pt. 4 Div. 2 Gazette 27 Feb 2009 p. 512)
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Short title Number Assent Commencement
and year
Satutes (Repeals and 8 of 2009 21 May 2009 22 May 2009 (sees. 2(b))
Miscellaneous
Amendments) Act 2009
S. 32
Parliamentary 100f 2009 29 Jun 2009 30 Jun 2009 (sees. 2(b))
Commissioner Amendment
Act 2009 s. 11

Reprint 2: The Children and Community Services Act 2004 as at 27 Nov 2009 (includes
amendments listed above)

Children and Community Current Bill
Services Amendment

Bill 2010 Pt. 2 Div. 1,

Pt. 3-5

1a On the date as at which this compilation was prepared, provisionsreferred to in

the following table had not come into operation and were therefore not included
in this compilation. For thetext of the provisions see the endnotes referred to in
the table.

Provisionsthat have not comeinto operation

Short title Number Assent Commencement
and year
Health Practitioner 350f 2010 30 Aug 2010 To be proclaimed (see s. 2(b))
Regulation National Law
(WA) Act 2010
Pt. 5Div. 8*

The provision in this Act amending these Acts has been omitted under the
Reprints Act 1984 s. 7(4)(e).

The Child Care Services Act 2007 Pt. 6 contains transitional provisions which read

asfollows:
Part 6 — Transitional provisions
54. Terms used
In this Part —
commencement day means the day on which section 65 comes
into operation;

Part 8 provisions means the provisions of the Children and
Community Services Act 2004 Part 8 in force immediately before
the commencement day.

55. I nterpretation Act 1984 not affected

This Part is additional to and does not affect the operation of the
Interpretation Act 1984 (in particular, section 36 of that Act) in
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56.

57.

58.

59.

60.

@

@)

)

@

relation to the repeal and re-enactment of the Part 8 provisions by
this Act.

Continuation of certain regulations

In this section —

child care regulations means the following regulations as in force
immediately before the commencement day —

(@ the Children and Community Services (Child Care)
Regulations 2006;

(b)  the Children and Community Services (Family Day Care)
Regulations 2006;

(c) theChildren and Community Services (Outside School
Hours Care) Regulations 2006;

(d)  the Children and Community Services (Outside School
Hours Family Day Care) Regulations 2006.

The child care regulations have effect on and after the
commencement day, with all necessary changes, asif they were
regulations made under section 52 and may be amended or
repealed accordingly.

Exemptions

An order under the Children and Community Services Act 2004
section 229(1) that isin force immediately before the
commencement day has effect on and after that day, with all
necessary changes, asif it were an order made under section 45(1)
and may be amended or repealed accordingly.

Applicationsfor licence or renewal of licence

An application for alicence or the renewal of alicence made
under the Part 8 provisions that has not been finally determined
immediately before the commencement day is to be dealt with and
determined asiif it were an application for alicence or the renewal
of alicence under this Act.

Licences

A licence under the Part 8 provisionsthat is in force immediately
before the commencement day is to be regarded on and after that
day as alicence under this Act and may be dealt with accordingly.

The reference in subsection (1) to alicence under the Part 8
provisions includes a reference to alicence or permit that has
effect asif it were alicence under the Part 8 provisions because of
the Children and Community Services Act 2004 Schedule 1
clause 18(1).

Referencesto Part 8 provisions

If inawritten law or other document or instrument thereisa
reference to a Part 8 provision, the reference s, unless the context
otherwise requires, to be read on and after the commencement day
as areference to the provision of this Act that corresponds to the
Part 8 provision.
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61.
@

@

©)

(4)

®)

(6)

4

Transitional regulations

If there is no sufficient provision in this Part for dealing with a
transitional matter, regulations under this Act may prescribe al
matters that are required or necessary or convenient to be
prescribed for dealing with the matter.

In subsection (1) —
transitional matter means a matter that needs to be dealt with for

the transition from the Part 8 provisions to the provisions of this
Act.

Regulations under subsection (1) may provide that specified
provisions of awritten law do not apply, or apply with specified
modifications, to or in relation to any matter.

If regulations under subsection (1) provide that a specified state of
affairsisto be taken to have existed, or not to have existed, on and
from aday that is earlier than the day on which the regulations are
published in the Gazette but not earlier than the commencement
day, the regulations have effect according to their terms.

In subsections (3) and (4) —
specified means specified or described in the regulations.

If regulations contain a provision referred to in subsection (4), the
provision does not —

(8 affect, in amanner prejudicial to any person (other than
the State, an authority of the State or alocal
government), rights that the person had before the
regulations were published in the Gazette; or

(b)  impose ligbilities on any person (other than the State, an
authority of the State or alocal government) in respect of
anything done or omitted to be done before the
regulations were published in the Gazette.

On the date as at which this compilation was prepared, the Health Practitioner

Regulation National Law (WA) Act 2010 Pt. 5 Div. 8 had not come into operation.
It reads as follows:

Divison 8 — Children and Community Services Act 2004 amended

38.

39.
@

Act amended

This Division amends the Children and Community Services
Act 2004,

Section 124A amended
In section 124A delete the definitions of:

doctor
midwife
nurse
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(2) Insection 124A insert in alphabetical order:

doctor means a person registered under the Health Practitioner
Regulation National Law (Western Australia) in the medical
profession;

midwife means a person registered under the Health Practitioner
Regulation National Law (Western Australia) whose nameis
entered on the Register of Midwives kept under that Law;

nurse means a person registered under the Health Practitioner
Regulation National Law (Western Australia) in the nursing and
midwifery profession whose name is entered on the Register of
Nurses kept under that Law;
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