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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW

IN RELATION TO THE

CONSUMER CREDIT AND TRADE MEASUREMENT AMENDMENT BILL 2006(QLD)

1 INTRODUCTION

1.1 The Consumer Credit and Trade Measurement AmendnBgiht 2006 (QId)
(Queensland Amendment Bill was referred to the Uniform Legislation and Stedu
Review CommitteeGommittee) on 4 April 2006 by way of a statutory referralden
s 6B of theConsumer Credit (Western Australia) Act 1986 inquiry and report to
the Legislative Council.

1.2 The Consumer Credit (Western Australia) Act 1986 the Western Australian
component of a template legislative scheme undeipinthe nationalConsumer
Credit Codewhich commenced on 1 November 1996.

1.3 The Consumer Credit Codeegulates all consumer credit lending for personal
domestic or household purposes in Australia suclhasee loans, personal loans,
credit cards and in-store finance. The main ohjeaif theConsumer Credit Codis
to ensure that borrowers and guarantors are provididn adequate information at all
stages of consumer credit transactions to enablm tlo make informed choices and
decisions.

1.4 Before scrutinising the Queensland Amendment Billjs appropriate to briefly
outline the nature of the template legislative seheunderpinning th&Consumer
Credit Code

2 CONSUMER CREDIT CODE - TEMPLATE LEGISLATIVE SCHEME

2.1 The Consumer Credit Codes a template legislative scheme which means dhat
jurisdiction passes the main piece of legislatiod ather jurisdictions pass legislation
which adopt that main piece of legislation and anjpsequent amendments. For the
purposes of th€onsumer Credit Code&Queensland is the template jurisdiction. The
Queensland template legislation consists of the:

. Consumer Credit Cod&Ild) which is an appendix to theonsumer Credit
(Queensland) Act 199@Qld); and

Western Australia, Legislative Council, Standingnm@aittee on Uniform Legislation and General
Purposes, Report Gonsumer Credit (Western Australia) Amendment2Bill2 May 2003, p8.
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Uniform Legislation and Statutes Review Committee

. Consumer Credit Regulation 199QId).
2.2 Thus theConsumer Credit (Western Australia) Act 1$86vides that the:
. Consumer Credit Cod@Id); and
. Consumer Credit Regulation 1998Id)
apply as laws of Western Australia and are to Bermed to as the:
. Consumer Credit (Western Australia) Codad
. Consumer Credit (Western Australia) Code Regulation

2.3 Unlike in most other jurisdictiorfs,amendments to the Queensland template
legislation do not automatically apply in Westerns#alia® The Consumer Credit
(Western Australia) Act 1996poses two requirements before such amendments can
operate, namely:

. a copy of amendments to the Queensland templaisldégn are to be
provided to the Clerk of each House of the Weskfarstralian Parliament and
then to the Committetand

. both Houses of the Western Australian Parliamerdgtrapprove a draft order
and then the Western Australian Governor may anteadconsumer credit
laws’ by an order published in ti@overnmenGazette’

3 REFERENCE

3.1 Section 6B of theConsumer Credit (Western Australia) Act 198fhtains the first
requirement in relation to amendments to the tetapéislative scheme.

Like Western Australia, Tasmania does not autmaldy apply amendments to the Queensland template
legislation.

Previous reports of this Committee and the forbh@form Legislation and General Purposes Committee
with respect to similar amendment regulations setaodetailed history relating to ti@onsumer Credit
Codeand its application in Western Australia. Seedwample, Western Australia, Legislative Council,
Standing Committee on Uniform Legislation and Gehdétarposes, Report 24Consumer Credit
Amendment Regulation (No. 2) 2q@1d), May 2005, pp1-3 and Western Australia, Ligige Council,
Standing Committee on Uniform Legislation and SegutReview, Report 1Consumer Credit
(Firefighter's Benefit Fund) Amendment Regulatibio.(1)(Qld), September 2005, pp1-3.

4 Section 6B(1)Consumer Credit (Western Australia) Act 1996

5 The Consumer Credit (Western Australia) Coded theConsumer Credit (Western Australia) Code
Regulations

6 Sections 5(2)-(3) and 6(2)-(ponsumer Credit (Western Australia) Act 1996

7 Sections 6(B)(1) and (3).

2 G:\DATA\WUS\Usrp\us.cc5.060515.rpf.010.xx.a.doc



TENTH REPORT

3.2

3.3

3.4

3.5

3.6

3.7

4.1

5.1

Pursuant to this requirement, in letters dated 4ilA906, Hon Michelle Roberts
MLA, Minister for Consumer ProtectionMjnister), provided a copy of the
Queensland Amendment Bill to the Clerks of the kkdive Council and Legislative
Assembly?

Section 6B(3) of theConsumer Credit (Western Australia) Act 199équires the
Clerks to then give the copy of the Bill to the:

“[Clommittee or committees of the Parliament whose geoh
reference cover uniform legislation ... .".

In this manner, the Queensland Amendment Bill vedesrred to the Committee.

The second requirement with respect to amendmentthdé template legislative
scheme is contained in ss 5 and 6 of @@sumer Credit (Western Australia) Act
1996 These sections provide that when ensumer Credit CodéQld) or the
Consumer Credit Regulation 1998Id) are amended, the Western Australian
Governor may similarly amend th@onsumer Credit (Western Australia) Code
Consumer Credit (Western Australia) Code Regulationan order published in the
Government GazetteHowever, such an order cannot be made unlessHmises of
Parliament have first approved a draft ortler.

Although it is the Queensland Amendment Bill and aay subsequent Western
Australian draft order which is referred to the Qoittee for inquiry, in order to assist
the Legislative Council, the Committee has adopteel practice of reporting its
scrutiny of the Queensland Amendment Bill in relatto the terms of any draft order.

Similarly, although there is no requirement for themmittee to report back to the
Parliament on the Queensland Amendment Bill pothe Parliament approving any
relevant Western Australian draft order, the Corteris usual practice is to
endeavour to present its report on such template@gland legislation prior to the
Parliament’s consideration of any correspondindtdraler.

INQUIRY PROCEDURE

The Committee did not advertise for or invite suksions. However, details of the
inquiry were placed on the parliamentary websitevatw.parliament.wa.gov.au

PURPOSE OF THEBILL

The Explanatory Notes for the Queensland Amendniilhtstate that the Bill's
objectives in relation to credit matters are to:

9

Copy of letter from Hon Michelle Roberts MLA, Mités for Consumer Protection, 4 April 2006 to the
Clerks of the Legislative Assembly and the LegisatCouncil.

Section 5(2)-(3)Consumer Credit (Western Australia) Act 1996

G:\DATA\US\Usrp\us.cc5.060515.rpf.010.xx.a.doc 3
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facilitate the application of the electronic tnsactions
legislation in each State and Territory to tfi€onsumer
Credit] Code;

- ensure that consumer protection is not diminished result
of a debtor transacting in an electronic environiemd

- extend the sunset clause in relation to the menga
comparison rate regime in tH€onsumer CreditCode by 1
year to enable a review of that regime to be cotepl&™

Consultation Associated with the Queensland Amendnm¢ Bill

52

5.3

The Committee notes that community consultation wadertaken by the Uniform
Consumer Credit Code (UCCC) Management Committeth weéspect to the
electronic transactions aspect of the Queenslandndment Bill:

“The [e-commerce]Consultation Package was released on 23 July
2004 and submissions closed on 3 September 20@hmissions
were received from industry representatives, comsuadvocates,
legal academics, law societies, legal firms and aficial
counsellors.™*

As to consultation regarding the extension of thesst clause in relation to the
mandatory comparison rate scheme, the ExplanatastesNfor the Queensland
Amendment Bill state:

“The proposed extension of the regime was spedyicaised with
stakeholders at the recent 15th Annual Credit Laanf€rence in
2005 where it appeared to be accepted as the maktevsolution.
Stakeholders are aware of thimandatory comparison rategview
and should understand that it is necessary to allome for
consultation as well as consideration of the review

To ensure that stakeholders, particularly creditoyiders were
advised of the amendment in the Bill extendingstireset clause, the
UCCC Management Committee posted information onntteonal
Code website and advised stakeholders (by emdil aviink to the
website).*?

10

11

12

Consumer Credit and Trade Measurement Amendment 2Bill6: Explanatory NotesState of
Queensland, 2006, ppl1-2.

Ibid, p7.
Ibid, p7.
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TENTH REPORT

6.1

6.2

6.3

6.4

6.5

6.6

URGENT DRAFT ORDERS PROVIDED TO THE COMMITTEE

On 28 April 2006 the Minister provided the Commattevith the following draft
orders:

. Consumer Credit (Western Australia) Code Amendreder 2006; and
. Consumer Credit (Western Australia) Code Regulatidmendment Order
(No. 2) 2006.

On 23 May 2006 an amended version of the ConsumediiC(Western Australia)
Code Regulations Amendment Order (No. 2) 2006 wasiged to the Committee
(with proposed cl 9, inserting a proposed new s Al0Ato the Consumer Credit
(Western Australia) Code Regulatioihsiving been deleted).

As at the date of this report neither of these tdoaflers have been tabled in the
Legislative Council.

The Consumer Credit (Western Australia) Code Amesrdn©rder 2006 adopts in
Western Australia only those amendments containetié Queensland Amendment
Bill that propose to amend th€onsumer Credit Coddthat is, Part 2 of the

Queensland Amendment Biffj.

Interestingly, the second draft order providedhte Committee - the Consumer Credit
(Western Australia) Code Regulations Amendment O(l®. 2) 2006 - does not
adopt any aspects of the Queensland Amendment Bitlis draft order is instead
consistent withproposed Queensland amendment regulations (not yet gazettatl)
will complement the electronic transaction elemesftthe Queensland Amendment
Bill. It is unusual for the Committee to receivedeaft order prior to the relevant
Queensland legislation being made. The Ministeisad that the ‘advance’ copy of
the Consumer Credit (Western Australia) Code Reiguia Amendment Order (No.
2) 2006 was provided simply to assist the Commiiteats consideration of the
Queensland Amendment Bift.

In the accompanying cover letter for these twotdveders, the Minister indicated that
a high degree of urgency surrounds the gazettdhefdraft orders. The Minister
advised the Committee that:

“... this matter is viewed aextremely urgent. The State Solicitors
Office has advised that if WA’s adoption processe®lation to the
extension of the sunset date are not completedg@zetted) prior to
9 July 2006, Part 9A of the Code will cease in WiAIs will result in

13

14

Letter from Hon Michelle Roberts MLA, Minister f@onsumer Protection, 28 April 2006, p1l.
Ibid, p1.
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7.1

7.2

disuniformity of credit laws and implications footh WA consumers
and industry. In addition, it is understood that riequired,
‘resurrecting’ Part 9A of the Code and the assaeihtegulations in
WA will be particularly difficult and complex”

SCRUTINY OF THE DRAFT CONSUMER CREDIT (WESTERN AUSTRALIA ) CODE
AMENDMENT ORDER 2006

The draft Consumer Credit (Western Australia) CAdeendment Order 2006 follows
the wording of Part 2 of the Queensland Amendmeiht B

The Committee has identified issues concerningfalewing clauses of the draft
Consumer Credit (Western Australia) Code Amendrieder 2006.

Clause 4 - Extension of the Expiry Date in relatiorio the Mandatory Comparison Rate

7.3

7.4

7.5

The mandatory comparison rate is a method of reduthe total cost of a loan,
including interest and all fees and charges, timgles percentage rate. This allows for
easier comparison of the overall cost of loan petslby consumers.

Part 9A of theConsumer Credit Codgets out the mandatory comparison rate scheme

and has the object of assisting consumers to fgeht true cost of credit offered by
credit providers. The objects provisions of Pdttrélevantly states that Part 9A:

“(@ makes it mandatory for credit providers tocinde the
comparison rate in advertisements for consumerit(ether
than under continuing credit contracts) if an irget rate is
advertised; and

(b) requires credit providers, linked suppliers darfinance
brokers to supply consumers with schedules of cdegra
rates for any such consumer credit.

The comparison rate will reflect the total costooédit arising from
interest charges and other prescribed credit fews eharges.*”

Currently the mandatory comparison rate schemeuligest to an expiry date (or
sunset clause) of 30 June 2086.

15

16

17

18

Ibid, p2.

Western Australia, Legislative Council, Standingn@aittee on Uniform Legislation and General
Purposes, Report ionsumer Credit (Western Australia) Amendment2Bili2,6 May 2003, p13.

Section 146A(2)Consumer Credit (Western Australia) Code

In Western Australia the relevant sunset classe 146D of th&Consumer Credit (Western Australia)
Code

G:\DATA\WUS\Usrp\us.cc5.060515.rpf.010.xx.a.doc



TENTH REPORT

7.6

7.7

The Ministerial Council on Consumer Affairs commdtto review the mandatory
comparison rate scheme prior to 30 June 2006.

A review was commenced in October 2004 and wasdsidbeé to report in January
2006. Delays in the consultation phase now meanttiee is insufficient time to
consider the final report prior to 30 June 26%6.

Infringement of Fundamental Legislative Principidsenry VIII Clause

7.8

7.9

7.10

Clause 4 of the draft Consumer Credit (Western ralia) Code Amendment Order
2006 proposes the extension of the expiry datePfot 9A of theConsumer Credit
Codeto either 30 June 2007 or to an earlier date fixg@ regulation so as to allow
consideration of the outcome of the review of thandatory comparison rate
schemé!

The proposed authorisation of the use of regulationdetermine the expiry date of
various provisions of th€onsumer Credit Codmakes this &Henry VIII” clause.
Henry VIl clauses are regarded as contrary to fundamentsldége principles as
they give insufficient regard to the institutionfdirliament as the supreme Legislature
by eroding the sovereign function of Parliameniegislate®”

The Committee brings thislenry VIII clause to the attention of the Legislative
Council.

Clauses 5 to 12 - Electronic Transactions

7.11

7.12

Electronic transaction legislation has been enautedll Australian jurisdictions as
part of a uniform legislative scheme to facilitttte use of electronic transactidfis.

There is uncertainty about the application of etadt transactions legislation to the
Consumer Credit Codm a number of Australian jurisdictioR$. As a result of this
uncertainty a number of jurisdictions, including $t#&n Australia, have expressly

19

20

21

22

23

24

Consumer Credit and Trade Measurement Amendment2B06: Explanatory Notesthe State of
Queensland, 2006, p3.

Ibid, pA4.
Ibid, pA4.

The former Uniform Legislation and General Pugso€ommittee previously consideréddenry VIII”
clauses in its following reports: Report @ffshore Minerals Bill 2001, Offshore Minerals (fration
Fees) Bill 2001 and Offshore Minerals (Consequenfisiendments) Bill 2001June 2002, pp52-66,
Report No 17Architects Bill 2003June 2004.

Western Australia, Legislative Council, Standingn®@aittee on Constitutional Affairs, Report 58,
Electronic Transactions Bill 200@, November 2000, p4.

Consumer Credit and Trade Measurement Amendment 2Bill6: Explanatory NotesState of
Queensland, 2006, p4.
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7.13

7.14

7.15

7.16

7.17

exempted theConsumer Credit Codérom the application of uniform electronic
transaction legislation.

In Western Australia s 7 (1) of thidectronic Transactions A@003 provides that for
the purposes of a law of Western Australia a tretisa will not automatically be
invalid because it took place wholly or partly byeatronic communicatiof?
However, by operation of reg 4 of tl#ectronic Transactions Regulations 20G3
7(1) does not apply to ti@onsumer Credit Code

The Queensland Amendment Bill aims to

. ensure that the wording of the Code permits tetetc credit
transactions, such as issuing contracts and progdiotifications.®

The Queensland Amendment Bill will facilitate theppécation of electronic
transactions legislation to ti@nsumer Credit Codey:

confirming the application of each jurisdiction’electronic
transactions legislation to the Code;

- standardising current provisions that make inctetg and
inconsistent reference to electronic communicationghe
Code; and

- removing provisions that would not permit eleoim
communications®

The Queensland Amendment Bill also seeks, accoritintge Explanatory Notes, to
provide protection for consumers of creditPy:

. preventing the rules that govern the receipt aridbation of electronic
communications under general electronic transastiegislation to be altered
by agreement; and

. allowing some transactions, documents or infornmatim be excluded from
being electronically communicated in the interedtsonsumers.

Whilst noting the draft Consumer Credit (Westerrsihalia) Code Amendment Order
2006 (which essentially follows the wording of teeensland Amendment Bill), the
Committee presumes that additionally, for the salkelarity, reg 4 of theélectronic

25

26

27

28

Section 7(1)Electronic Transactions Act 2003

Consumer Credit and Trade Measurement Amendment2B06: Explanatory Notesthe State of
Queensland, 2006, p4.

Ibid, p4.
Ibid, p5.

G:\DATA\WUS\Usrp\us.cc5.060515.rpf.010.xx.a.doc



TENTH REPORT

Transactions Regulations 2008l be deleted or amended to facilitate the praubs
amendments to theéonsumer Credit (Western Australia) Code

Infringement of Fundamental Legislative Principiddenry VIl Clause

7.18 Clause 7 of the draft Consumer Credit (Western ralia) Code Amendment Order
2006 introduces new credit consumer protection oreasin relation to electronic
transactions that includes the insertion into @ensumer Credit Codef another
Henry VIl mechanism (new s 164A(3)), which states:

“The regulations may provide that —

(a) a specified transaction, or a specified clakgansactions; or
(b) a specified document, or a specified classoofichents; or
(c) specified information, or a specified classrmbrmation;

referred to by or under this Code must not be mgden or provided
by electronic communication.”

7.19 The draft Consumer Credit (Western Australia) CB&gulations Amendment Order
(No. 2) 2006, which was provided to the Committee28 April 2006 (in advance of
the corresponding Queensland amendment regulati@isg introduced) by the
Minister to assist the Committee with its inquisgts out the proposed amendments to
the Consumer Credit (Western Australia) Code Regulatjmursuant to the proposed
new s 164A(3Henry VIl mechanism. Proposed new reg 39A states:

“39A. Exemptionsin relation to electronic communications

For the purposes of section 164A(3) of the Code, fiilowing
transactions, documents or information, or classédransactions,
documents or information, must not be made, giveprovided by
electronic communication -

(@) a guarantee to which the Code applies uneetisn
9 of the Code;

(b) a copy of a guarantee given under section Faj1f
the Code;

(©) a copy of a credit contract given under section
52(1)(b) of the Code;

(d) a copy of a contract document given under sacti
54(2)(a) of the Code;

G:\DATA\US\Usrp\us.cc5.060515.rpf.010.xx.a.doc 9
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7.20

(€)

(f)

(9)

(h)

(i)

0

(k)
U

(m)

(n)

(0)

P

a notice setting out particulars of the charngehe
terms of the credit contract under section 56(1){f)
the Code;

a default notice under section 80(1) of the €od
a default notice under section 80(2) of the €od

information concerning the provisions of secti®l
of the Code provided to the occupier of premises
under section 91(1)(b) of the Code;

a request for entry to premises under sectid(a® of
these regulations;

a consent to enter premises under section 24(c)
these regulations;

a notice under section 94(1) of the Code;

a demand made on the supplier under section 120
(5)(a) of the Code;

a demand made on the supplier under section
120(6)(a) of the Code;

a notice of intention to repossess under sactio
156(1) of the Code;

a transaction on which duty is only charged emtthe
laws of this jurisdiction if the transaction is eéted

or evidenced by an instrument or document in hard
copy form;

an instrument on which duty is only charged amd
the laws of this jurisdiction if the instrument iis
hard copy form.”

In explaining the rationale for the use oHanry VIl clause, the Explanatory Notes

advise:

“The exemption is placed in the regulation as aeahet provision
offering additional consumer protection. Electrordtommunication
and transacting is still developing. At this pointtime, the proposed
regulation would exempt such material as a notiettirsg out
particulars of the change in the terms of the drexintract under

10
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TENTH REPORT

section 56(1)(a) of the Code; a default notice unskections 80(1)

and (2) of the Code; a notice of intention to reyess under section
156(1) of the Code; and instruments on which dsityrily charged if

they are in hard copy.

As consumers become more sophisticated in the usdectronic
communication and transacting, it is anticipateattthe provisions
could be removed. The provisions relating to duty kkely to be
subject to change in the future. Therefore, themgtmon is somewhat
in the nature of a transitional provision. It isffitult to predict the
time when the provisions may not be necessary hedefore to
provide for “sunsetting” of the regulation makinditity. It will, of
course, be subject to the usual 10 year sunsetfouleall regulations.

In addition, the Code is part of a nationally umifo scheme. It can
take a significant period of time to gain formalregment of all
jurisdictions due to State/Territory and nationalropedural

requirements. It may be necessary to extend theldiscribed above
where consumer detriment is identified and to mirgnthe detriment,
amendment of the regulation, rather than the Cdasidfi would be the
guicker option in the national context.

It should be noted that there was public consutatn the draft Bill
and the draft Regulation. The only comment in refato this issue
was regarding guarantees, as a result of which phevision was
made more specific.”

7.21 The Committee brings thislenry VIII clause to the attention of the Legislative
Council.

8 CONCLUSION

8.1 The Committee notes that the purpose of Part Beflueensland Amendment Bill is

to:

a) extend the expiry date in relation to the mandatanyiparison rate scheme in
the Consumer Credit Codéy up to one year to enable a review of that
scheme to be completed; and

b) facilitate the application of electronic transandegislation to th€onsumer

Credit Code

8.2  Although the Queensland Amendment Bill contains tdenry VIII clauses (one in
relation to determining the date of expiry of thandatory comparison rate scheme
and the other in relation to a power to excludeiousr credit transactions from

G:\DATA\WUS\Usrp\us.cc5.060515.rpf.010.xx.a.doc 11
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electronic transaction legislation), the Commitke&nowledges that such clauses may
be appropriate in the circumstances to allow am@pate degree of flexibility and to
rapidly address identified concerns in the areeooumer protection.

Recommendation

Recommendation 1: The Committee recommends that ithe Legislative Council is
asked to approve a draft order which adopts Part 2f the Consumer Credit and Trade

Measurement Amendment Bill 2006QIld), then it be approved.

Hon Simon O'Brien MLC
Chairman

May 25 2006
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