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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO THE

WESTERN AUSTRALIAN COLLEGE OF TEACHING RULES 2006

1 BACKGROUND

1.1 The Western Australian College of Teaching Act 2@G#e Act”) establishes the
Western Australian College of Teachi(ithe College”) as a body corporate (s 5 of
the Act).

1.2 It is to be managed by a board of management ha8ngembers, 9 of whom are to
be appointed by the Minister for Education and firay (“the Minister”) under s
9(1) of the Act, and 10 of whom are to be electeden s 9(2) of the Act (s 7 of the
Act).

1.3 Section 9 (5) of the Act provides:

The election of members under subsection (2) Isetconducted by
the Electoral Commissioner, appointed under thectBlal Act 1907,
in accordance with the rules.

1.4 The Minister is to appoint persons to act as membéthe Board until members are
elected under s 9(2) of the Act. (Item 14 of Sclieduof the Act, which has effect by
virtue of s 10 of the Act.)

1.5 Section 85(2)(d) of the Act provides that the Westdustralian College of
Teaching’'s Board of Managemef(ithe Board”) may, with the approval of the
Governor, make rules that make:

provision in respect of the election of membershef Board under
section 9.

1.6 The Western Australian College of Teaching Rulé&6ZGhe Rules”) were adopted
by resolution of the Board on 2 August 2006 andiphbd in theGovernment Gazette
by command of the Governor on 16 August 2606.

1.7 The Committee considered the Rules at its meeting/ednesday, 18 October 2006.

t Western Australian Government Gazgteednesday 16 August 2006, No 141, p3078.
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Delegated Legislation (Joint Standing Committee)

2

COMMITTEE 'SCONCERNS

Unauthorised sub-delegation

2.1

2.2

The Committee notes that:

rule 5(1) purports to confer power on the Elect@ammissioner to appoint a
Returning Officer to conduct an electidn

rule 5(4) purports to confer power on a Returnirf§c@r, not the Electoral
Commissioner, to appoint others to assist in thelaot of an election;

rule 3(2) speaks of thdReturning Officer conducting the electiéns
rule 6(1) provides that:

The Returning Officer may take such action and giweh directions
as are considered necessary for the conduct ofetien —

(a) to ensure the secrecy of the ballot and tlwairregularities occur
in or in connection with the election, or

(b) to remedy any inconsistency or inadequacy #rées in the
application of the rules of the College

rules 6(3) and 6(5) respectively make a Returniffgc€’s decision final and
purport to confer a power to declare an electiofi and void on the
Returning Officer; and

other rules are also predicated on the Returninficéfbeing the person
‘conducting’ the election.

The Committee also notes r 7, which provides:

Where the Returning Officer is appointed by the ctlal
Commissioner to conduct the election, the Comnrissioshall
perform the function of an Election Tribunal andabtdeal with all
disputes, complaints and charges of misconductrredeby the
Returning Officer, and with any complaints and des of
misconduct which relate to, or are directly conanwith, the
Returning Officer.

confers an appellate role on the Electoral Comimmngsi when a Returning Officer is
appointed. This is consistent with the Returnin§g@f having power under the Rules
to conduct an election.
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TWENTIETH REPORT

2.3 The Act does not authorise or contemplate delegatighe power conferred by s 9(5)
of the Act on the Electoral Commissioner to condlettions.

2.4 The Committee considered whether r 5(1) of the Ratauld be ‘read down’ so as to
confer a power todssist the Electoral Commissioner in the conduct of ttets,
rather than ¢onduct the elections, on the Returning Officer.

2.5 However, in the Committee’s opinion:

. the other rules mentioned in paragraph 2.1 aboagicplarly rr 5(4), 6(3),
6(5) and 7, conferred powers inconsistent widssistance” rather than
“conducting; and

. the frequent use of the woradnduct in association with the Returning
Officer’s duties in the Rules suggested that it wvtlais officer who was
intended to undertake the obligation conferred B{53 of the Act.

Problems with terminology

2.6 The Committee had difficulty in scrutinising the IBsI due to inconsistent
terminology.

2.7 The interpretation provision of the Rules 2006 pravides:
In these rules, unless the contrary intention appea
‘College’ means the Western Australian College edcdhing;
‘Rules’ refers to the Rules of the College;
‘Election rules’ means those referred to in thel€gé Rules;

‘Electoral Commissioner’ means the Electoral Consmiser of the
Western Australian Electoral Commission appointeddar the
Electoral Act 1907;

‘Returning Officer’, in relation to an election, rues the Returning
Officer appointed for that election under rule 5€¢)5(2); and

‘The Act’ means the Western Australian College e&ching Act
2004.
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Inconsistent references to the rules

2.8

2.9

2.10

2.11

2.12

The Committee noted inconsistency in terminologyr ifh of the RulesElection
rules” is defined to meanthose referred to in th€ollege Rules’ However, there
was no definition ofCollege Rules”

In the Committee’s opiniorfCollege Rules”should not mean the same as the term
“Rules” alone, as they were different phrases. Furtherthasterm Rules” was
designated for use when the Rules of the College wended, there was no need for
the descriptive wordCollegé€ if the intention in using that phrase in the défon of
“Election rule$ was simply to refer to rules of the College. Connhg the two
defined terms College and “Rules” produced the Western Australian College of
Teaching Rules of the College, which appeared tbraathing further to the defined
term “Rules.

In any event, the Committee observed that, in fhet,term Election rule$ was not
used in any of the substantive provisions of thieRu

Rule 3(1) used the undefined phrésge rules of the College’with a lower case for
the word ‘fules’, as did rr 6(b), 8(1)(k) and 10(d). However, ppeared to the
Committee from the context, that what was meant, wadact, the defined term
“Election rules.

The defined term, the capitaR" version of ‘Rules, is used only once in the Rules, in
r 17(3), where mention is made of Schedule 1 ttese Rulés However, this
reference was inconsistent with the defined teRnlés. In context, the reference
should have been to the defined terahettion rules.

Inconsistent use of the defined term “College”

2.13

2.14

The Committee noted that the wor@dllege” was also used inconsistently in the
Rules.

That term is defined to mean the Western Australatiege of Teaching. However,
it is used in contexts where the Board appearate fbeen intended, not the College
as a whole, or it is unclear whether the referemas intended to be to the College or
the Board. For example:

. rule 4(1) states that a casual vacancytire “Collegé shall be filled by the
process set out in r 3. The reference here appeéaesto the Board; and

. rule 9(6) provides:

G:\DATA\DG\Dgrp\dg.wct.061122.rpf.020.xx.a.doc



TWENTIETH REPORT

Nominations for the elected teacher representatveshe College
shall be in writing, signed by the nominee and esed by two
College members proposing and seconding the noimimat

The first reference appears to be a reference doBibard but the
second reference could either be to a member oBbard or to the
College more generally.

Use of defined term “Member of the College”
2.15 The term Member of the Colledés defined in s 3 of the Act as:
a person wha7’/
(a) is registered as a teacher;
(b) is provisionally registered as a teacher;
(c) holds a limited authority to teach; or
(d) is an associate member of the College.

2.16 It was unclear to the Committee why the undefirecht“College membetsvas used
in r 9(6), which provides:

Nominations for the elected teacher representativieshe College
shall be in writing, signed by the nominee and eseld by two
College members proposing and seconding the noimimat

yet the defined termMembers of the Collegevas used in:
. r 9(10), which provides:

Members of the College shall be eligible to nonerfar any position
to be filled by election subject to section 9(2)haf Act and

. inr 17(1), which provides:

Each candidate nominated for election may, by emithotice given to
the Returning Officer, appoint any person, whethienot a member
of the College, to act as a scrutineer in respddhat election, being
a person other than a candidate for that position.

2.17 The Committee found the inconsistent use of terfomoconfusing.
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Uncertainty as to who may nominate a candidateafoelection

2.18 The Committee noted that:

2.19

2.20

2.21

section 9(2)(a) of the Act requires election ofeseBoard members, who are
to be:

(i) registered teachers, each of whom teaches aoaernment
school; and

(i) elected by registered teachers, each of whmaches at a
government school;

section 9(2)(b) of the Act requires the electiontwb Board members, who
are to be]

(i) registered teachers, each of whom teaches sthool that is part
of a school system the governing body of whicthés Gatholic
Education Commission of Western Australia; and

(i) elected by registered teachers, each of wieaches at a school
that is part of that school systeand

section 9(c) of the Act requires election of oneBbmember, who is to be:

(i) aregistered teacher who teaches at a schtimérothan a school
referred to in paragraph (a) or (b); and

(i) elected by registered teachers, each of wieaches at a school
other than a school referred to in paragraph (a)(byJ.

Having regard to s 3 of the Act, there is a digtorcbetween Members of the College
and those who are entitled to vote in an electianther, only particular registered
teachers are entitled to vote for particular Baasmbers.

Rule 9(10) of the Rulgsrovides that:

Members of the College shall be eligible to nonerfar any position
to be filled by election subject to section 9(2).

The Committee considered r 9(6) to be ambiguou® aghether it was permitting
those members of the College who were not eligibleote in the elections generally,
or for any particular vacancy on the Board, to psmpor second the nomination of a
candidate for an election.
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TWENTIETH REPORT

Uncertainty as to who may vote in an election

2.22

2.23

2.24

2.25

2.26

Rule 2(2) addresses the distinction between penstiesmay vote in the election of
particular Board members by stating that:

All electors must be eligible members in accordanith section 9(2)
of the Act.

The Committee presumed that the referencérembers” was to“Members of the
College”, although s 9(2) of the Act refers to registeredhens as being eligible to
elect Board members.

The undefined terméligible elector§is used in rr 8(2)(c), 9(2) and 11(1) to refer to
the roll of electors that must be kept and the gesgo whom notice of election must
be given. Itis not clear to the Committee howhspersons differ from thectectors
identified in r 2(2).

Rule:

. 9(14) speaks of amiembet not being able to vote more than once at any
election; and

. 18(1) speaks of ariember’s statement being attached to a poll.

While it appeared to the Committee that what waamh@ rr 9(14) and 18(1) might
be an €ligible’ member (presumably of the College), that wasstated in the rule.
Nor was the termeélector, which was defined in r (2)(2) to identify suckerpons,

used.

Conclusion

2.27

3.1

3.2

While some of the terminology issues were minothimselves, the number of those
issues gave rise to a concern that the Rules werertain.

CORRESPONDENCE

The Committee wrote to the Department of EducaBervices(“the Department”)
on 19 October 2006, setting out its concerns with Rules. A copy of that letter is
attached ag\ppendix 1.

The Committee did not receive a response to iterlgbrior to its meeting on

Wednesday, 1 November 2006. It, therefore, sdetter to the Minister by facsimile

transmission on 1 November 2006, copying its ealitter to the Department, and
alerting the Minister to the fact that the Comnattwould consider the question of
whether to proceed with its protective notice oftimo of disallowance at its meeting
on 15 November 2006.
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3.3 The Committee received a response from the Depatirdated 1 November 2006, on
2 November 2006, advising that:

. following legal advice from the State Solicitor, election that was underway
had been cancelled; and

. the Committee’s concerns with the Rules would bdresked, either by re-
drafting the Rules or, subject to direction frora Minister, by formulation of
regulations.

34 A copy of the Department’s response is attacheppendix 2.

3.5 The Committee received a response from the Ministated 13 November 2006, on
14 November 2006 advising that:

. discussions had occurred between the Electoral Gssioner, the State
Solicitor’s Office, the Department and the MiniseDffice;

. the “legal and other issuéddentified by the Committee had beélargely
confirmed by the State Solicitpand

. the Minister's preference was for future electidnsbe conducted under
regulations.

3.6 A copy of the Minister’s letter is attached/gpendix 3.

3.7 The Committee considered the correspondence frenD#partment and the Minister
at its meeting on Wednesday, 15 November 2006, vithessolved to write to the
Minister:

. advising that it did not consider it appropriate fbe Rules to remain in
apparent operation pending resolution of the gjsate address the identified
problems;

. seeking an undertaking from the Minister to repéd Rules as soon as
practicable; and

. advising that in the event the Minister was notpared to provide that
undertaking, the Committee would proceed to a fordisallowance of the
Rules.

3.8 A copy of the Committee’s letter of 15 November @@ attached a&ppendix 4.

3.9 The Minister responded by letter dated 17 Noven2B@6, stating that:

8 G:\DATA\DG\Dgrp\dg.wct.061122.rpf.020.xx.a.doc



TWENTIETH REPORT

3.10

4.1

4.2

4.3

4.4

4.5

It is for your Committee to decide whether or rioptoceed with the
motion to disallow the rules but you can be assuhed it is intended
to remedy the situation as soon as possible.

A copy of the Minister’s response is attachedppendix 5.

COMMITTEE 'SCONCLUSION

The Committee considered the Minister’s responsiésaneeting on Wednesday, 22
November 2006.

It noted:
. section 9(5) of the Act, which provides:

The election of members under subsection (2) Isetconducted by
the Electoral Commissioner, appointed under thetlal Act 1907,
in accordance with the rules

. section 85(2)(d) of the Act, providing that the Bbanay, with the approval
of the Governor, make rules providing for the atecttof members of the
Board under s 9 of the Act;

. it's concerns with the Rules had been acknowledgeboth the Minister and
the Department anddrgely confirmed by independent legal advice from the
State Solicitor’s Office;

. that elections underway pursuant to the Rules wesdled off” by the
Electoral Commissioner after advice on the Rulemfthe State Solicitor;

. the Minister’s advice that the cancelled electiooutd not proceed and that
“an alternative strategywas being developed to have members elected; and

. the preferred strategy to address the problemdifidehby the Committee
was to formulate regulations under which the etextiwould occur.

The Committee recognised that s 86(1)(b) of the gaaimits the Governor to make
regulations with respect to any matter about whiehCollege can make rules.

However, it appeared to the Committee that thereadand extent of the issues raised
required significant redrafting of the Rules. Whagkr strategy was eventually
adopted, whether amendment of the Rules or draféigglations and repealing the
Rules, it would be likely to take some time to iemplent.

The Committee noted that disallowance solely ofrtites invalidly conferring powers
on a Returning Officer would render the balancéhefRules inoperative.

G:\DATA\DG\Dgrp\dg.wct.061122.rpf.020.xx.a.doc 9
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4.6 The Committee is concerned that, if not repealeel,Rules will remain on the public
record.

4.7 The Committee resolved on 22 November 2006 to gaedth its motion to disallow
the Rules on the basis that they are not authodsedntemplated by the Act.

Recommendation 1: The Committee recommends that éiVestern Australian College
of Teaching Election Rules 2006 be disallowed.

g

Hon Ray Halligan MLC
Deputy Chairman

23 November 2006

10 G:\DATA\DG\Dgrp\dg.wct.061122.rpf.020.xx.a.doc



APPENDIX 1
LETTER TO DEPARTMENT OF EDUCATION SERVICES
19 OCTOBER 2006

JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

Our ref: 3718/5

Mr R Strickland,

Chief Executive Officer,
Department of Education Services,
PO Box 1766,

Qsborne Park, WA, 6916

Attention: Mr Bronte Parkin By facsimile: 9441 1901
Dear Mr Parkin;
Waestern Australian College of Teaching Election Rules 2006

I refer to these rules, which were considered by the Committee at its meeting on Wednesday
18 October 2006.

The Committee noted that section 9(5) of the Western Australian College of Teaching Act 2004 (“the
Act”) provides that:

(5) The election of members under subsection (2) is to be conducted by the
Electoral ‘Commissioner, appointed under the Electoral Act 1907, in
accordance with the rules.

However:

® Rule 5(1) of the Western Australian College of Teaching Electoral Rules 2006
purports to confer power on the Electoral Commissioner to appoint ‘a Returning
Officer “to conduct an election”;

e Rule 5(4) purports to confer power on a Returning Officer, not the Electoral
Comnissioner, to appoint others to assist in the conduct of an election;

° Rule 3(2) speaks of the “Returning Officer conducting the elections”; and

° Rules 6(3) and 6(5), which respectively make a Returning Officer’s decision final and
purpoit to confer & power to declare an election null and void on the Returning
Officer;

G:\Data\DG\DGCR\dg.718.061019.1et.001.rs.d.doc
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Delegated Legislation (Joint Standing Committee)

Delegated Legislation (Joint Standing Committee) Page 2

® other rules are also predicated on the Returning Officer being the person “conducting”
the election.

In the Committee’s opinion, the Act does not authorise or contemplate delegation of the power
conferred on the Electoral Commissioner to-conduct elections.

‘While the Committee considered whether r5(1) could be ‘read down® so as to confer a power to
“gssist” the Electoral Commissioner in the conduct of elections, rather than “conduct” the elections on
the Returning Officer:

e the other rules mentioned above, particularly r5(4), 16(3) and r6(5), confer powers
inconsistent with assistarce rather than conducting; and

® the frequent use of the word “conduct” in association with the Returiiing Officer’s
duties suggests that it is this person who is undertaking the obligation conferred by
§9(5) of the Act.

In the Committee’s opinion, the Western Australian College of Teaching Electoral Rules 2006 are
invalid to the extent that they purport to-confer power to conduet elections on a Returning Officer.

The Committee had difficulty in scrutinising the Western Australian College of Teaching Electoral
Rules 2006 due to inconsistent terminology.

The interpretation provision of the Western Australion College of Teaching Electoral Rules 2006, Rule
1 provides:

In these riles, unless the contrary intention appears—
‘College’ means the Western Ausiralian College of Teaching;
‘Rules’ refers to the Rules of the College;

‘Election rules’ means those referred to in the College Rules;

‘Electoral Commissioner” means: the Electoral Commissioner of the Western
Australian Electoral Commission appointed under the Electoral Act 1907;

‘Returning Officer’, in relation to an election, means the Returning Officer
appointed for that election under vule 5(1) or 5(2); and

‘The Act” means the Western Australian College of Teaching Act 2004.

There is inconsistency in terminology in the interpretation rule. “Election rules” means those referred
to in the “College Rules”, However, there is no definition of “College Rules”. “College Rules”
cannot mean “Rules of the College” as they are different phrases and combining the defined terms
“College” and “Rules” gives the defined tertn “Rules”, which is presumably meant to mean something
different from “Election rules” as they are separated in the interpretation provision.

G\Data\DG\DGCR\dg. 718.061019.1¢t.001.1s.d.doc
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TWENTIETH REPORT

Delegated Legislation (Joint Standing Cominittee) Page3

However, the Committee obsetved that, in fact, the term “Election rules” is not used in any of the
substantive provisions of the Western Australian College of Teaching Electoral Rules 2006,

Instead there are various expressions used-13(1) uses “the rules of the College”, using the lower case
for the word “rules” as do r6(b), 8(1)(k) and 10(d).

However, from the context, it appears that what is meant is, in fact, the “Election rules” rather than
“Rules”.

The defined term, the capital “R” version of “Rules”, is used only once in the Western Australion
College of Teaching Electoral Rules 2006, in r17(3) where mention is made of Schedule 1 to “these
Rules”.

However, this reference is inconsistent with the defined meaning of “Rules™. In context, the refefence
should also be to the defined term “Election rules”.

The word “College” is also used inconsistently in these Rules. The word is used in circumstances
where it seems from the context that either the Board of the Western Australian College of Teaching
College is intended, not the College asa whole, or it is unclear whether the reference is intended to be
to the College or the Board of the Western Australian College of Teaching.

For example, t4(1) states that a casual vacancy in “the College” shall be filled by the process set out in
13. The reference here appears to be to the Board.

Rule 9(6) provides:

Nominations for the elected reacher representatives of the College shall be in
writing, signed by the nominee and endorsed by two College members
proposing and seconding the nomination.

In this rule, the first reference would appear to be to the Board of the Western Australian
College of Teaching but the second reference could be to a member of that Board or the
College more generally.

There is a defined term “Member of the College™:
a person who —
(a) is registered as a teacher;
(b) is provisionally registered as a teacher;
{c) holds a limited authority to teach, or
(d) is an associate member of the College

1t is unclear why the term “College members” is used on some occasions and “Member of College” on
others in the Western Australian College of Teaching Electoral Rules 2006. Is “College member”
meant to signify a member of the Board?

GA\Data\DG\DGCR\dg, 718.061019:1et.001 rs.d.doc
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Delegated Legislation (Joint Standing Committes) Page 4

The term “eligible electors™ is used in r8(2)(c), r9(2) and r11(1) to refer to the roll of electors that must
be kept and the persons to whom notice of election must be given.

However, this term is not defined. Rule 2(2) uses the term “eligible members™,; stating:

All electors must be eligible members in accordance with section 9(2) of the
Aet.

Rule 9(10) of the Western Australian College -of Teaching Electoral Rules 2006 provides that
“Members of the College shall bé eligible to nominate for any position to be filled by election subject
to section 9(2)”.

This is a wider group than permitted by s9(2) of the Act, which refers to “registered teachers™ being
elected to the Board and that only certain registered teachers may vote for each position. Are
“Members of the College” to have power to nominate a registered teacher for a position, regardless of
whether those members have power to vote? As drafted, the sub rule appears to be directed at self
nomination.

The Act provides that different subgroups of registered teachers are eligible to- elect different
representatives.

Rules 2(2) and 9(10) of the Western Australian College of Teaching Electoral Rules 2006 could be
given meaning and read as the relevant group of registered teachers as “eligible members”, “eligible
electors” or the “Members of College” if the interpretation clause were ignored. However, this is not

the way in which legislation is read. Interpretation clauses are given meaning.

Rule 9(6) of the Western Australian College of Teaching Electoral Rules 2006 provides for the
nomination of candidates by “College members”. This widens the persons who can nominate others
beyond “eligible” registered teachers. Due to the inconsistency in the use of terminology, it is not clear
whether this is intended.

Similarly, rule:

. 9(14) speaks of a “member” not being able to vote more than once at any election;
® 17(1) speaks of a “member” being appointed a scrutineer; and
o 18(1) a “member’s” statement being attached to a poll.

While what is meant in rules 9(14) and 18(1) may be an “eligible” member, it is not clear whether
r17(1) is so confinied or whether it refers more widely to members of the College.

Due to lack of consistency in use of the defined term “College”™ and its use to refer on some occasions
the Western Australian Teacher College and on other occasions to that body’s Board, several rules are
uricertain

93 46

The lack of consistency in the use of the terms “member of the College”, “eligible niembers”, “College
members”; “electors”, “eligible electors” and “member/s” in conjunction ‘with ‘the definition of
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“pegistered teacher” and “Member of the College” in the Act renders some rules uncertain and others
difficult to interpret.

‘While some of the terminology issties are minor in themselves, the number of those issues gives rise to
a concern that the Wesiern Australion College of Teaching Electoral Rules are not contemplated by
the Act due to uncertainty. In-any event, if the Committee were to disallow only those rules that were
clearly uncertain, important provisions would be removed from the Western Australian College of
Teaching Electoral Rules 2006 which might render the balance of those rule ineffective.

In the Committee’s view, the Western Australian College of Teaching Electoral Rules 2006 require
revision and amendment to address its coneerns.

The last date for disallowarce of these regulations is 24 October 2006. Given this date, the Committee
resolved on 18 October 2006 to place a protective notice of motion of disallowance on the regulations.
This is the Committee’s standard ‘practice when time for disallowance elapses prior to-it having an
oppottunity to consider the response of the body responsible for an instrument to its concerns. The
motion for disallowance will not be debated in the House for some 10 sitting days (generally a period
of some 2 months). In the event the Committee’s concerns are addressed in the interim, the motion
will be withdrawn.

Would you please provide your written response to the matters raised in‘this letter by 5 pm on Friday
27 October 2006. If you have any queries, please contact the Committee’s Advisory Officer (Legal),
Ms Susan O’ Brien, on 9222 7428.

ymcerely
Paul Andrews MLA

Chairman

19 October 2006
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APPENDIX 2
LETTER FROM DEPARTMENT OF EDUCATION SERVICES
1 NOVEMBER 2006

62/11/2086 16:34 94411958

DEPT EDUCATION SERY PAGE  Bl/@1

®)

Our Rek:  BP:bp/ SMO011+1
YourRef: 3718/5

Mr Paul Andrews MLA

Chairman

Joint Standing Committes on Delegated Legislation
Parliament House

PERTH WA 6000

Dear MrAndrews
WESTERN AUSTRALIAN COLLEGE OF TEACHING ELECTION RULES 2006

| refer to your latter dated 18 October 2506 in which the Comimittee’s concerns with the Election
Rulés were outlined, The issues raised were noted and by the Department and were also
referred to the WA Electoral Comrmissioner.

As you will now be aware, the main attention over the past week has focussed on the validity of
the Rules vis-3-vis the Retuming Officer.

Following legal advice obtained by the Commissioner from the State Solicitor, the Election that
was already underway as a postal ballot, has now been called off by the Commissioner.

| would like to assure you that the Committee's concerns with the Rules dre being addressed
as a priority. These concems will be rectified, either as re-drafted Rules of, subject to the
Minister for Education and Training's wishes, as Regulations, in which case instructions will be
provided in due course to the Parliamentary Counsel's Office.

Yours sincerely

RICHARD STRICKLAND
CHIEF EXECUTIVE OFFICER

1 Novernher 2006

FG Box 1766 Osborne Park Western Australia €916

72 Hasler R O & Park Wosterm Austratia 6017
Telophor 4y Ddat 1900 Facsimile (08) 9441 10
Ernail dfesd 2.govau Wehsite WA, G5 WaL O ELE

KBN 86 936 328 729
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APPENDIX 3

LETTER FROM MINISTER FOR EDUCATION AND TRAINING

13 NovEMBER 2006

Please quote

Our REF: 01-012548/BP: bp/DES File SM0011-1

Your REF: g’[{% /{g .

Mr Paul Andrews MLA

Chairman

Joint Standing Committee for Delegated Legislation
Parliament House

PERTH WA 6000

Dear Mr Andrews
WESTERN AUSTRALIAN COLLEGE OF TEACHING ELECTION RULES 2006

I refer to your letter of 2 November 2006 and attached copy of a letter dated 19 October
2006 to the Department of Education Services identifying issues with the rules.

As you know, the WA Electoral Commissioner has now called off the College election
after considering the matters raised by your Committee and the independent legal
advice he obtained from the State Solicitor. The legal advice pertained to the major
issue identified by your Committee on the role of the returning officer vis-a-vis the
Electoral Commissioner.

This action was taken after the subsequent contact that was made by the Department
of Education Services’ Legal Officer with your Committee’s Advisory Officer (Legal), Ms
Susan O’Brien, on 23 October, and after the discussions that took place during that
week between the Electoral Commissioner, State Solicitor’s Office, the Department of
Education Services and my Office after the legal opinion was received. | was provided
with a briefing of the intended halt to the election on 27 October.

The decision to call off the election was made on 1 November and announced to
teachers via a media release by the Electoral Commissioner on 2 November. |
understand that on 2 November the Department of Education Services’ Chief Executive
Officer, Mr Richard Strickland, faxed his letter dated 1 November to you outlining the
position.

Given the unforeseen legal and other issues now identified by your Committee and
largely confirmed by the State Solicitor, the events might have been avoided had the
procedures been prescribed by regulations prepared by the Parliamentary Counsel's
Office.

12th Floor, Dumas House; 2 Havelock Street, West Perth, Western Australia 6005
Tetephorie (08) 92136800 Facsimile {08) 9213.6801
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It is therefore my firm preference that future elections be conducted under regulations
rather than by rules and | have written to the College informing them of this. The
current rules can act as a useful starting point for regulations and will form the basis of
drafting instructions by the Department of Education Services. | will advise you further
once | know the College’s response and there is agreement to proceed in this manner.

Yours sincerely
1

' / ; £
&

Hon Ljiljanna Ravlich MLC

MINISTER FOR EDUCATION AND TRAINING

1.3 NOV 2006
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APPENDIX 4

LETTER TO MINISTER FOR EDUCATION AND TRAINING

15 NovEMBER 2006

JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

Our ref: 3718/5

Minister for Education and Training,

12™ floor,

Durnas House, By facsimile: 9213 6801
2 Havelock Street,

West Perth, WA, 6005

Dear Minister,
Western Australian College of Teaching Election Rules 2006

1 refer to your letter of 13 Novembeér 2006 concerning these rules, which was. considered by the
Committee at its meeting on Wednesday, 15 November 20006, together with a letter dated
1 November 2006 from Mr Strickland.

The Committee noted your acknowledgement of the problems identified by the Committee and advice
as to the pioposed strategy to address those problems. It appeated to the Committee that as an
amendment to the relevant Act is proposed, it may take some time to conclude this matter. The
Committee: did not consider it appropriate for these rules to remaiii in apparent operation pending the
resolution of those problems.

The Comnmittee has two options, it may:
] proceed to formal, uncontested disallowance; of
° accept an undertaking that the rules will repealed as soon as practicable:

The Committee, therefore, eénquires whether you are prepared to provide an undertaking that these
rules will be repealed as soon as is practicable.

If so, the Committee would be obliged if you would provide that written undertaking by Spm on
Friday, 17 November 2006. As you will be aware from previous correspondence, the motion for
disallowance is due to be debated on 23 November 2006. In the évent this matter is to proceed to
formal disallowance, Committee staff require sufficient time to prepaie a report for consideration at
the Committee’s meeting of 22 November 2006.

G:\Data\DG\DGCRdg.718.061115.1et.001 rs.d.doc
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If you have any queries, please contact the Committee’s Advisory Officer (Legal), Ms Susan O”Brien,
on 9222 7428.

Yours sincerely

Mg —

Hon Ray Halligan MLC
Deputy Chairman

15 November 2006

CC:  Mr R Strickland,
Chief Executive Officer,
Department of Education Services,
PO Box 1766, By facsimile: 9441 1901
Osborne Park, WA, 6916
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APPENDIX 5
LETTER FROM MINISTER FOR EDUCATION AND TRAINING
17 NOVEMBER 2006

Please QUOtE es 06271/BP:bp/DES File SMO0T1-1

Qur REF: 3718/5

Your REF:

Hon Ray Halligan MLC

Deputy Chairman

Joint Standing Committee on Delegated Legislation
Parliament House

PERTH WA 6000

Dear Mr Halligan
WESTERN AUSTRALIAN COLLEGE OF TEACHING RULES 2006
Thank you for your letter of 15 November 2006.

At the time of my reply dated 13 November 20086 | stated the College and | had not
properly formulated the course to be adopted to overcome the problems found by the
Committee with the rules. Iindicated that it was my preference that elections be
conducted under regulations, but until | hear from the College in response to a letter |
sent the College, also on 13 November, that matter is still under consideration.

However, as you are aware the election has been called off and will not proceed. In the
meanwhile, you can be assured that an alternative strategy will be developed with the
College to have members elected in place of the interim members.

It'is for your Committee to decide whether or not to proceed with the motion to disaliow
the rules but you can be assured that it is intended to remedy the situation as soon as
possible.

Yours.sincerely

= '
g%v 45’1.«;9 17 NOV 2008

Hon Ljiljanna Ravlich MLC
MINISTER FOR EDUCATION AND TRAINING

12th Floor, Dumas House, 7 Havelock Street, West Perth, Western Australia 6005
Telephone (08} 9213 6800 Facsimile (08) 9213 6801

Emails jiliannass A

Web Address: WSOV Y
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