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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

IN RELATION TO THE

ROAD TRAFFIC (FEES FORVEHICLE LICENCES) REGULATIONS (N0.2)2004;R0OAD
TRAFFIC (LICENSING) AMENDMENT REGULATIONS (N0O.4) 2004

1 BACKGROUND

11 In his Third Public Sector Performance Report 20@de Auditor General examined
14 separate fees raising a total of over $80 mill@r annum set by six sampled
agencies, including the Department for Planning &rfdastructure DPI). In his
report, the Auditor General observed:

“Fees should reasonably reflect the cost of pravidservices unless
there is some overriding economic or social pobibjective. If the fee
significantly exceeds cost then it may amount taxa and as such,
the agency may lack the necessary legal authdfity.this reason,

agencies need to have reasonably accurate estinwdtése cost of
their services.?

1.2 Amongst a number of findings, the Auditor Genersiablished that DPI's motor
vehicle recording fee involved an estimated oveovery of costs of 125 per ceht.

1.3 DPI’s response to the Auditor General’s report veaenact the following two sets of
regulations (which were both published in thevernment Gazetten December 24

2004):
. theRoad Traffic (Fees for Vehicle Licences) Regulati@¥o.2) 2004and
. theRoad Traffic (Licensing) Amendment Regulations4N2004

1.4 The Committee initially scrutinized these two instients at meetings held in May
2005. The Committee resolved to seek further in&dfom in relation to the
instruments from DPIl. Due to the impending expifythe period in which the
Committee could give notice of motion of disallowanthe Deputy Chairman gave

Auditor General for Western Australidhird Public Sector Performance Report 200Report 6,
September 22 2004; at website: http://www.audigaa.au/reports/report2004_06.html (current at
October 27 2005).

2 Ibid, p11.
3 Ibid, p11.
4 Western Australian Government Gazelte, 229 (Special), pp6255-6257.
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1.6

2.1

2.2

2.3

2.4

notice of motion of disallowance of the two instremts in the Legislative Council on
Wednesday, May 18 2005.

The Committee conducted a brief inquiry into the instruments.

The two notices of motion of disallowance were sgpently withdrawn by the
Deputy Chairman, on the authorization of the Corterit on June 29 2005. In
withdrawing the motions, the Deputy Chairman stated

“As the Joint Standing Committee on Delegated Lati believes

that certain aspects of the regulations relating dost recovery

require clarification, | advise that, in the neartfire, the committee
will present a report to the house that will enatiebate on the issue
and provide the government with the opportunitsespond.”

MOTOR VEHICLE LICENCE FEES UNDER THE ROAD TRAFFIC ACT 1974

Sections 18 and 19 of tHeoad Traffic Act 1974rovide for the licensing of motor
vehicles and the imposition of a licence fee (thmant of which is prescribed in the
Second Schedule of the Act). These sections aésmip the imposition of an

additional“recording fee” upon the grant or renewal of a licence.

Section 22 of thdRoad Traffic Act 1974rovides that the Director General of DPI
may retain all recording fees. However, paymeateived by the Director General
for the issue or renewal of motor vehicle licen@@sart from the recording fees) are to
be credited to the Consolidated Fund. An equitalamount then stands

automatically appropriated from the Consolidateddrto the Main Roads Trust Fund
by virtue of s 22(5) of thRoad Traffic Act 1974

The Committee was advised that, in practice, threddr General does not retain the
recording fees and that both the licence fees aoording fees go to the Consolidated
Fund!

The Main Roads Trust Fund is established under ef3the Main Roads Act 1930
This Main Roads Trust Fund receives payments frarious sources, including those
amounts credited to the Main Roads Trust Fund fiteenConsolidated Fund pursuant
to s 22(5) of theRoad Traffic Act 1974 Funds may be appropriated from the Main
Roads Trust Fund for the following purposes as ifipdcin s 32 of theMain Roads
Act 1930

Hon Ray Halligan MLC, Western Australia, LegislatiZouncil Parliamentary Debates (Hansardylay
18 2005, p1638.

Hon Ray Halligan MLC, Western Australia, Legislati€ouncil Parliamentary Debates (Hansardune
29 2005, p3561.

Mr Trevor Maughan, Manager, Policy and Standafspartment for Planning and Infrastructure,
Transcript of Evidencelune 29 2005, p1.
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. firstly, in meeting the costs of the administratioip and the exercise by the
Commissioner of his functions under, tain Roads Act 1930

. secondly, in payment of any amount specified oemheined by the Treasurer
to be credited to the Consolidated Fund as a duritoin towards the payment
of interest and sinking fund contributions payatteloan moneys that have,
from time to time, been appropriated by Parlianfentexpenditure on road
construction;

. thirdly, in payment to local governments of the mps payable pursuant to
the succeeding provisions of this section;

. fourthly, in expenditure, by the Commissioner, imcls manner and
proportions as the Minister may, on the recommeadatof the
Commissioner, from time to time determine, on readstruction and other
works, on making payments to local governments oardls for road
construction, on lights and signs for the directioh traffic and on the
construction, erection and maintenance of lightgHe lighting of any road or
bridge and

. finally, for any other purpose that the Ministerypan the recommendation
of the Commissioner, from time to time determine.

2.5 It can therefore be seen that an amount equivadethiat paid to the Director General
of DPI by motorists for motor vehicle licence femay subsequently be appropriated
for various purposes under thain Roads Act 1930ncluding for road construction.

3 ROAD TRAFFIC (FEES FORVEHICLE LICENCES) REGULATIONS (N0.2) 2004

3.1 The Road Traffic (Fees for Vehicle Licences) Regulati@do.2) 2004amended reg
8A and Schedule 2 of theoad Traffic (Licensing) Regulations 193& as to reduce
the recording fee component on motor vehicle regfisin fees (and thereby address
the over charging identified by the Auditor Gengralhe explanatory memorandum
states:

“The direct costs associated with the recording fesre reviewed in
accordance with government policy and guidelinesd atfiese
amendment regulations reduce the recording feevédiicle licences
by $6.60 from $16.20 to $9.60 to eliminate the ogbkarging
situation.”

Department for Planning and Infrastructuxplanatory Memorandum for the Road Traffic (Feas f
Vehicle Licences) Regulations (No.2) 200ddated, p1.
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It is noted, however, that the reduction in recogdiee only applies to motor vehicles
other than heavy vehicles. The recording fee favly vehicles remains at $16.20.
Previously there was no distinction between thendiog fee payable for the two

A ‘protective’ disallowance motion was authoriseg the Committee until further
information could be obtained from DPI as to why ttecording fee imposed for
heavy vehicle licences had not been reduced agahe time as the recording fee for

Another important matter noted by the Committee Wnas the amount by which the
recording fee was reduced for standard motor veHicences by these regulations
was to be simultaneously recovered by DPI by way @orresponding increase in
motor vehicle licence fees pursuant to tRead Traffic (Licensing) Amendment

ROAD TRAFFIC (LICENSING) AMENDMENT REGULATIONS (N0.4) 2004

These amendment regulations amended the Seconduelnd theRoad Traffic Act
1974 s0 as to increase the annual licence fee for alatdrmotor vehicle by $13.20.
A discount of $6.60 was put in place for people vehoose to pay for a 12 month
licence rather than a six month licence.

The only explanation given for this fee increasethie explanatory memorandum
accompanying these amendment regulations was libeviiog:

“To address the concerns raised by the Auditor Galnethe
Government has reduced the recording fee with asegmential
increase in licensing fees to maintain the ovamlienue from vehicle

These regulations increase the motor vehicle lieefee by $13.20
and provide a discount to people who pay for 12 ttngrequal to half
the increase. This is intended to offset a redactf $6.60 in the
recording fee from $16.20 to $9.60 as provided ey Road Traffic
(Licensing) Amendment Regulations (No.4) 2004.”

Accordingly, the only justification given for theed increase was to offset the
reduction in the amount of the recording fee th&l Bad been obliged to reduce
because of the over-charging identified by the fardGeneral. Not only was the
rationale for this fee increase of concern to tlan@ittee, but the Committee also
noted that the fee increase could possibly resutié recovery of more funds than had

Department for Planning and Infrastructugeplanatory Memorandum for the Road Traffic (Lidegy
Amendment Regulations (No.4) 200dg¢ated, p1l.

3.2

types of vehicle.
3.3

standard vehicle licences.
3.4

Regulations (No.4) 2004
4
4.1
4.2

licensing.

4.3
9
4
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4.4

5.1

5.2

5.3

previously been the case by the Department (aalhptople would be in a position
to pay for a 12 month licence and benefit from thgcount). To that extent the
Committee queried the comment in the explanatomnarandum that:

“Since the amendments have been calculated in aweay that there
will be no increase to the public in overall licamg fees, these
amendments are considered not to be controversial.”

A ‘protective’ disallowance motion was authoriseg the Committee until further
information could be obtained from DPI as to why timcrease in motor vehicle
licence fees was required.

THE COMMITTEE 'S EXAMINATION OF THE INSTRUMENTS

The use of disallowance motions as a holding otegtive measure in relation to both
of these instruments provided the Committee withrenbme to scrutinise the

instruments and an opportunity to obtain additiomdbrmation before deciding

whether to proceed with a recommendation to thddlatiye Council to disallow the

instruments.

The Committee obtained further information bothwiriting from DPI and by way of
a hearing held with Mr Trevor Maughan, Manager,id®ohnd Standards, DPI, on
June 29 2005.

In response to a written request from the Committeeed May 4 2005 for further
justification for the increase in the motor vehititeence fee and an explanation as to
why the recording fee for heavy vehicles had natnbeecreased along with the
recording fee for standard vehicles, the Directoen@al of DPI advised the
Committee in a letter dated May 16 2005 that:

“In considering the Auditor General's report, govenent determined
that the recording fee was to be reduced to reftegvice costs in
such a way as to ensure there was no loss to thécpourse. This
was to be achieved by adjusting the licence fesuch a way as to
ensure the overall cost of licensing a vehiclerdtlincrease.

In line with the intergovernmental agreement inpes to road
transport reform, Heavy Vehicle Charges are detesdi by the
Australian Transport Council and applied uniformlpy all

jurisdictions. A costing of the Recording Fee la¢ time indicated
that due to the manual processes involved in regigy a Heavy
Vehicle the costs are higher than applies to tphtlivehicle fleet. On

10

Department for Planning and Infrastructuggplanatory Memorandum for the Road Traffic (Lidegs
Amendment Regulations (No.4) 200ddated, p2.
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that basis it was determined to maintain the Reiogrdree for Heavy
Vehicles at the existing level that is close taiattost.™

Public hearing

5.4 At the public hearing on June 29 2005, Mr Trevorulglaan, Manager, Policy and
Standards, DPI, summarised the effect of the twtyruments as follows:
“In his third public sector review, the Auditor Gerral identified that
the level of a number of agencies’ fees were ogeovering the cost
of the provision of services. One of those feesthawyehicle licence
recording fee, which is provided under section 1¢he Road Traffic
Act. The amount of over-recovery was indicated suira of about 125
per cent. Government took the view that this wasappropriate, and
that the fee should be reduced to reflect the dctast of the
provision of service. However, at the same timéhoaigh section 22
of the Act enables that fee to be retained by thecibr General of
the Department for Planning and Infrastructure, thectice is that
the whole of the fee is remitted to the consoliddtend for use by
government. The department is then funded for tbgigion of the
licensing services from the consolidated fund. dsva requirement
that in reducing the recording fee, there be nong®to the bottom
line of government. The $3.9 million, | think, theds to result from
the reduction was not to be removed from the bothoen Therefore,
it was determined the most appropriate and faivesy to do that was
to decrease the recording fee and to provide alammcrease in the
vehicle licensing fee. That was the governmentisa®, and it was
the way it was progressed. That is the thrust & #mendments
before the committee this mornintf.”
55 Whilst the recording fee is calculated based ondthinistrative costs of DPI, Mr
Maughan advised the Committee that the motor veHicénce fee is calculated by
Main Roads WA, based on the weight of the typeeaffisle concerned. However, the
increase in the motor vehicle licence fee on tsasion was calculated by DPI based
on a direction from the Department of Treasury Bimnce thatthe overall bottom
line was not to be affected®
5.6 The following exchange took place between Mr Maughad Committee members
during the hearing:
un Letter from Mr Greg Martin, Director General, Repnent for Planning and Infrastructure, May 15200
pl.
12 Mr Trevor Maughan, Manager, Policy and Standafdspartment for Planning and Infrastructure,
Transcript of Evidencelune 29 2005, p1.
3 Ibid, p4.
6 G:\DATA\DG\Dgrp\dg.rtr.051104.rpf.013.xx.d.doc
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“Dr GRAHAM JACOBS In your introductory comments, you talked
about over-recovery of the recording fee. You thl&bout reducing
one fee and increasing another. If the motor vehlickence recording
fee and the annual motor vehicle licence fee are s&parately
calculated fees, why did the annual fee increases@sn as the
recording fee was decreased?

Mr Maughan: | am sorry; | do not get the thrust of the questiWe
did it simultaneously so that the government’s dmatline would not
change. That was the government’s requirement angimg the fee
structures; namely, the bottom line of governmead not to change.

Dr GRAHAM JACOBS Although you recognised there was an over-
recovery in one component, you decreased that, ymut also
increased the other component. Of course, if theas over-recovery
in one component, you reduced that aspect. You itterased the
other component. It could be said that that thes @a over-recovery.

Mr Maughan: In fact, no. Although the Road Traffic Act empmve
vehicle licence fees to be paid to the Main Roadst tftund for the

construction and maintenance of the road netwohe amounts

recovered from licence fees are far less than ts of the provision
of the road infrastructure. In other words, at allages the vehicle
licence fee was under-recovering the cost of traa nmfrastructure.

By increasing it, it was only narrowing the gapuoider-recovery.

Hon RAY HALLIGAN: That is an extremely interesting argument. |
will look into that further. That gives you enornsdilexibility, does it
not? | understand what you say about the cost @& tbad
infrastructure, which is enormous. Therefore, yoould charge
anything you like at any point in time. | am notesthat that was the
original intent of cost recovery in this instancéou mentioned the
surplus and that it went to the consolidated fufuhds that normally
go to the consolidated fund are taxes. If the depent has recovered
more than its costs and has surpluses to providgawernment to
place in the consolidated fund, to my mind, thaa igx. That being
the case, that type of increase through regulaisanappropriate.

Mr Maughan: There is no doubt that there is an element oétiax
in the vehicle licensing fee. It is a fee thatypdthecated to the Main
Roads trust fund. It is very clear in an earlier hdard that the
purpose of that licensing fee was to recover tha ob the provision
of road infrastructure. With the effluxion of tim#hose fees have
simply never been able to keep up with the actostl tb government.
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57

6.1

6.2

The Road Traffic Amendment Act of, | think 200k &daxing act
associated with it, which clarifies that any feewehicle licences was
in fact a tax. That has been well and truly appausil.

Hon RAY HALLIGAN: That is fine in itself if it is in the primary
legislation. It is government policy and it is dédxdin the house.

Mr Maughan: That taxing act went through Parliament in 2004.”

The status of thétaxing Act” referred to by Mr Maughan and the motor vehicle
licence fee’s status as a tax is discussed fubtbiemw.

THE DIFFERENCE BETWEEN A TAX AND A FEE FOR SERVICE

The Committee has maintained a close interesthsigdiary legislation that imposes a
fee purportedly to recover costs for an associsgedice. The Committee noted in its
10" Report that:

“The Committee’s scrutiny of fees generally invelhigentifying
whether the prescription of the fee in the instrotmis expressly or
impliedly authorized by the primary Act. If so, themmittee attempts
to identify whether the quantum of the fee:

- (where the fee is to be paid for a service) bearsasonable
relationship to the costs of providing that seryice

- (where the fee is to be paid for a licence) bearsasonable
relationship to the costs incurred in establishing
administering the scheme or system under whicHitkace
is issued, or is incurred in respect of matterswibich the
licence relates.

Where the Committee receives evidence that thetujmanof the fee
does not satisfy the above criteria, it views the &s being in the
nature of a tax. The Committee will recommend thgalnce of an
instrument if it prescribes a fee which, in reality a tax, without the
authority of an Act of Parliament®®

Similarly, in its 6" Report the Committee stated:

14

15

Ibid, pp3-4.

Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on
Delegated Legislation, Report 1Beport of the Joint Standing Committee on Delegatglslation in
relation to the Overview of the Committee's OperaidSecond Session of the Thirty-Sixth Parliament
(August 2002 to November 200Mpvember 19 2004, p7.
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“Previous Committees have, on many occasions dutimg past
decade, scrutinised instruments to determine winetireequantum of
what is described in regulations as a fee is inlitga tax. Fees may
be lawfully imposed to recover the cost of servioeq relation to

specific matters where this is expressly provided ih primary

legislation. Taxes on the other hand can only bthaiused by the
Parliament. Any imposition via regulation of whatin reality a tax
without the authority of Parliament is thereforelawaful.”*°

6.3  See also generally the Committee’sReport™’
What is a tax?

6.4 The traditional definition of a tax & compulsory exaction of money by a public
authority for public purposes, enforceable by lamd is not a payment for services
rendered” Matthews v Chicory Marketing Boad938) 60 CLR at 27@er Latham
CJ. This, however, is not an exhaustive definitioh a tax: Air Caledonie
International v The Commonweal{h988) 165 CLR at 467.

6.5 The “usual description of a tax’has been further explained by the High Court of
Australia as follows'®

. the exaction in question is compulsory;

. the exaction in question is to raise money for goreental purposes;

. the exaction in question does not constitute payrfioerservices rendered;

. the exaction is not a penalty (that is, the lizipitdo pay the exaction does not

arise from any failure to discharge antecedentgakitbns on the part of the
persons upon whom the exaction falls); and

. the exaction is not arbitrary (that is, liabilitg imposed by reference to
criteria which are sufficiently general in theirpdipation and which mark out
the objects and subject matter of the tax).

16 Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on

Delegated Legislation, Report essional Report - June 28 2001 to August 9 2@&#;h 20 2003, p34.

17 Western Australia, Legislative Assembly and Lkdige Council, Joint Standing Committee on

Delegated Legislation, ReportBusiness Names Amendment Regulations (No 2) R0th 20 2002.

18 MacCormick v Federal Commissioner of Taxation; Camads$tments Pty Ltd v Federal Commissioner

of Taxation(1984) 158 CLR 622, per Gibbs CJ, Wilson, Deane aaaddn JJ at para 28.

G:\DATA\DG\Dgrp\dg.rtr.051104.rpf.013.xx.d.doc 9
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6.6

6.7

6.8

Generally, a tax is levied not merely to raise reebut also to control the allocation
of a community’s resources amongst various objettavestment and consumption,
to regulate the level of economic activity andedistribute income and capital.

A demand for the payment of money in return forekercise of a statutory discretion
constitutes taxation and, unless the demand io&rnéd by legislation, is unlawfdt.

The common law and s 46 of t@®nstitution Acts Amendment Act 188fose strict
legislative requirements in relation to taxes. a& may only be imposed by an Act of
Parliament, and such an Act must deal solely viightax and no other matter.

What is a fee?

6.9

6.10

In Airservices Australia v Canadian Airlines Interratal Lt Gleeson CJ and Kirby
J, in a joint judgment, set out the followinglicia for identifying as to whether a fee
raised by a government instrumentality shouldb®tharacterised as a &x:

a) the charges were not imposedaise revenue

b) the charges were undoubtedly charges for ghavision of services and
facilities;

c) the charges were imposed recover the cost of providing such services
and facilities across the entire range of users;

d) the charges for categories of services werasonably related to the
expensesncurred in relation to the matters to which thames related;

e) the services and facilities were, of their natyat of an activity which must
be highly integrated in order to be effective; and

f) there was a rational basis for such discriminaktietween users as existed.

Airservices Australia v Canadian Airlines Interraial Ltdwas followed recently in
Qureshi v Minister for Immigration and Multiculturand Indigenous Affairs and
Commonwealth of Australfd.In his judgment, Kenny J, of the Federal Court of

19

20

21

22

23

Hanks P & Cass DAustralian Constitutional Law: Materials and CommemntaButterworths, Sydney,
1999, para 9.2.16.

Commonwealth v Colonial Combing, Spinning and Weaviod-@ (The Wool Tops Cas€)922) 31
CLR 421; 29 ALR 138 per Isaacs@ongreve v Home Offidd976] QB 629 at 662; [1976] 1 All ER 697
per Geoffrey Lane LJ, CA.

(2000) 202 CLR 133.
Ibid, at para 92.
Unreported judgment of the Federal Court of Auisty®8C200500068 (January 17 2005).

10
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Australia, conveniently summarised some key pototstake into account when
characterising an impost as either a ‘tax’ or a’'fe

“Harper v Minister for Sea Fisherieq(1989) 168 CLR 314]
demonstrates that it is not possible to state estnaely what
exactions are not taxes although they resemblestaxeeach case,
the character of an exaction will depend on therafen of the
statute that created it, including the statutoryntaxt in which it is
imposed. ...

The question of the character of an impost hasearis a variety of
statutory settings; and the authorities indicateattithere are a
number of matters to be borne in mind in answeitngrirst, cases
such as Airservices illustrate that, if a chargestzaclose relationship
to the cost to the provideof providing a service, or granting a
valuable right or privilege, or supplying some suather thing, this
relationship is indicative of the fact that the opa is not a tax: see
Airserviced* at [90] per Gleeson CJ and Kirby J; and [291]-[Z08
per McHugh J. Equally, if the charge has some drgbé
relationship tothe value of a servicer grant of a right or privilege
to the person on whom the impost falls, this retahip is also
indicative of the fact that the charge is not a.t&or example, in
Harper v Minister for Sea Fisheries at 336, Dawsdimohey and
McHugh JJ commented, that "the fact that it is pmssto discern a
relationship between the amount paid and the valuthe privilege
conferred by the licence, namely, the right to aegabalone for
commercial purposes in specified quantities" was|gst important”.

Conversely, the absence of a relationship betwhermatmount to be
paid and the value to the person on whom the imjsoktid or the

cost to the provider is indicative of a tax: sem, &&xample, Northern
Suburbs General Cemetery Reserve Trust v The Coweatih

(1993) 176 CLR 555 ("Northern Suburbs") at 568 pason CJ,
Deane, Toohey, and Gaudron JJ and 588 per Dawsadimus, in Air

Caledonie at 467, the Court said:

If the person required to pay the exaction is gimenchoice
about whether or not he acquires the services arcatmount
of the exaction has no discernible relationshiphvitie value
of what is acquired, the circumstances may be shahthe
exaction is, at least to the extent that it excethds$ value,
properly to be seen as a tax.

2 Airservices Australia v Canadian Airlines Internatad Ltd (2000) 202 CLR 133.
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In summary, a discernible relationship between argh and any
benefit to which it is referable, measured by refee to either the
cost to the provider or the value to the user, ¢atis that the charge
is not a tax. The authorities do not, however, megthat there be a
direct relationship between a charge and a beneftiether or not
expressed by reference to cost or value. The aitig®ieave open
the possibility that there may be a relationshiffisient to support
such a characterization where there is a closetmship between
the exaction and the cost to the provider, whiathiisctly referable to
the person on whom the exaction falls, even thdahghperson does
not receive a benefit of any value or any valueroemsurate with the
cost to the provider (compare Harper v Victoria).

Further, if the absence of a discernible relatioipsibetween the
charge and the cost to the provider or value to tker is indicative
of a tax, so too is evidence of a revenue-raisingppse. In Hematite
Petroleum Pty Ltd v Victoria (1983) 151 CLR 599,dgample, a fee
for a licence to operate an oil pipeline was halde a tax. It was "an
enormous impost laid directly by the legislature thnee specified
pipelines" and was a means of raising revenue fiteenproduction of
oil (at 647 per Wilson J)#*

In the recent Queensland caseéDoiuglas Shire Council v Queensland Ombudsfian
Moynihan J held that a local government’s statutarhorisation to impose a fare for
a ferry service did not extend to “aonservation component which is used for
conservation measures and infrastructure to supponservation values not "for" the

In his evidence to the Committee, Mr Maughan stdked the DPI had previously
obtained legal advice as to whether the Departreastording fee on motor vehicle
licences was, in fact, a t&%. He noted that the advice was to the effect that t

The position with respect to the motor vehicle rice fee appears less clear, and that
fee has been the subject of a number of parliamemammittee reports and of
legislative reform over the past decade. Mr Maungh&vidence to the Committee
indicated that the motor vehicle licence fee hakar tax component, as indicated by

Qureshi v Minister for Immigration and Multicultur@and Indigenous Affairs and Commonwealth of
Australia, unreported judgment of the Federal Court of Aalgtr BC200500068, (January 17 2005), at

Mr Trevor Maughan, Manager, Policy and Standafspartment for Planning and Infrastructure,

6.11

provision of the ferry service”
6.12

recording fee was not a tax.
6.13
25

paras 68-72.
% [2005] QSC 207 (July 26 2005).
z Ibid, at para 37.
28

Transcript of Evidencelune 29 2005, p2.
12
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7.1

7.2

the statutory scheme set out in ss 18 to 22 oRibed Traffic Act 1974nvolving a
standing appropriation from the Consolidated Funthé Main Roads Trust Fund for,
amongst other things, road construction.

PAST CONCERNS REGARDING THE STATUS OF MOTOR VEHICLE LICENCE FEES

The Committee’s immediate predecessor committesidered increases to both the
recording fee and the motor vehicle licence feecuidleRoad Traffic Act 197 two
reports in 1997°

The former Committee’s J5Report expressed the view that the particulareiases
in both the recording fee and the motor vehiclerize fee then scrutinised were not
“fees for services, but were rather in the nature of taxes levieddfray the general
administrative costs of the DepartméhtThe former Committee also received legal
advice to the effect that the licence increasesveetax. The former Committee
noted:

“This is not the first occasion that the Committesess addressed this
issue. Numerous other subordinate legislative urmegnts have
forced the Committee to ask what costs are rectderander a
legislative provision which authorises a fee forveme or a fee for
licence. The Committee has reported on a numbeegiilations in
the past (see the Committee’s 7th, 10th and 20thof® and
concluded that they amount to taxes that are nohaised by the
relevant legislation. The Committee has taken legdVice from
Queen’s Counsel and experts in constitutional lawowhave
consistently advised the Committee that only dbsisare related to
the provision of a specific direct benefit to theividual required to
pay the fee are recoverable under a general letjisaprovision
which authorises the rendering of fees for servioedicences. The
legal advice that the Committee has been providéth an this
occasion is consistent with the advice the Comenities received in
the past.®

29

30

31

32

Ibid, pp3-4.

Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on
Delegated Legislation, Report Z2pad Traffic (Drivers’ Licences) Amendment Regoifet (No. 2) 1997
andRoad Traffic (Licensing) Amendment Regulations @¥d.997,August 26 1997; Western Australia,
Legislative Assembly and Legislative Council, JoBtanding Committee on Delegated Legislation,
Report 26 Road Traffic (Amendment to Fees) Regulations 108iber 14 1997.

Western Australia, Legislative Assembly and Lkdige Council, Joint Standing Committee on
Delegated Legislation, Report 28pad Traffic (Drivers’ Licences) Amendment Regoiret (No. 2) 1997
andRoad Traffic (Licensing) Amendment Regulations @d.997 August 26 1997, p3.

Ibid, p4.
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7.3 The two sets of amendment regulations dealt wittthi former Committee’s 25
Report were subsequently disallowed by the Legvgatouncil on August 26 1997.
Shortly thereafter, however, the former Committess iaced with further increases to
both the motor vehicle licence fee and the recgrfide (which were, in fact, premised
upon a Consumer Price Index increase on top o&émker, disallowed, increase$).
Apart from the legal question as to whether redgutst based on a set of
circumstances established by previous, but subsdgudisallowed, regulations were
valid, the former Committee’s concerns centred fam jtistification of increasing the
recording fee based on the administrative cosia wét to be introduced new credit
card payment facility. The former Committee noted:

“Even if the credit card option had been availabilee 40 cent credit
card fee would still be a tax because a licenseetbaay it, whether
he or she wants to pay by credit card or not. TGecdnt component
cannot be characterised as a payment for servieesl (thus an
exception to the concept of a tax) where the palicensee is not
capable of paying by credit card, or does not wishpay by credit
card. The reasoning of the High Court in Air Caladolnternational
v. The Commonwealth (1988) 165 CLR 462 is diregijylicable. For
a charge otherwise meeting the qualifications td>g to be classified
as a “fee for services”, it is not enough to sagttthe person paying
it is deriving some general benefits in return frém government or
other body receiving the fee. That the fee is paiceturn for public
services in this general, impersonal sense, isamtugh. What is
required is a fee or charge exacted for particuidentified services
provided or rendered individually to, or at the texpt or direction of,
the particular person required to make the paymewot.qualify as a
fee for services, the benefit to the payer mustdbect and
proportionate to the charge paid. It may be saidttthe credit card
option would be available to licensees as a clasgl that there is
thus a corresponding benefit. But like in Air Calaik® this “class”
really consists of two distinct sub-classes: thpsging by credit
card, and those not paying by credit card. The geaoperates as a
tax in relation to the latter sub-group™

3 Western Australia, Legislative Assembly and Lkdgige Council, Joint Standing Committee on
Delegated Legislation, Report Z8pad Traffic (Amendment to Fees) Regulations 108#ber 14 1997,
p2.

# Ibid, p2.

s Air Caledonie International v The Commonwe#[tB88) 165 CLR 467.

3 Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on
Delegated Legislation, Report Z8pad Traffic (Amendment to Fees) Regulations 108%ber 14 1997,
p 3.
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7.4

7.5

7.6

Despite the former Committee’s view that this setept of fee increases were also
taxes, the former Committee did not recommend ldwwance. Its reason for not
recommending disallowance was a letter from tha Maister for Transport advising
of a Cabinet decision dated October 6 1997 to anbextid theRoad Traffic Act 1974
and theWestern Australian Marine Act 198® provide the then Department of
Transport with the power to levy fees and chafgiegover the administration cost of
vehicle, driver and boat registration and the asaterd costs of providing services
and infrastructure”®’

The Committee notes that the amendments foreshatldwye the Minister for
Transport in October 1997 resulted in the insertiba 45A into thdnterpretation Act
1984in November 1997. Section 4%hates:

“45A. Fees for licences

(1) A power conferred by a written law to prescritreimpose a fee
for a licence includes power to prescribe or impaséee that will
allow recovery of expenditure that is relevanthe scheme or system
under which the licence is issued.

(2) Expenditure is not relevant for the purposessobsection (1)
unless it has been or is to be incurr&d

@) in the establishment or administration of gwheme
or system under which the licence is issued; or

(b) in respect of matters to which the licencates.

(3) The reference in subsection (1) to a fee fdicance includes
reference to a fee for, or in relation to, the isxf a licence and a fee
payable on an application for the issue of a lieenc

(4) In this section”/
“fee” includes charge;
“issue” includes grant, give or renew;

“licence” includes registration, right, permit, authority,
approval or exemptioh.

In the Second Reading Speech for lierpretation Amendment Bill 199the then
Deputy Premier noted that the proposed new s 45Adrafted in response to the™25
Report of the former Committee and the subsequisatlowance by the Legislative

37

Ibid, pp4-5.
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7.7

Council of the first increases in the motor vehilitence and recording fees.

stated:

contained within its original wording.
Hodgson MLC at the time are of particular relevance

“The parliamentary joint standing committee forntée view that the
fees were ultra vires the regulation making powethie Act because,
according to the committee, the relevant sectidnthe Act did not
authorise the making of regulations which go beydfees for
services" and the licence fees therefore amoumtedet imposition of
taxation.

The proposed amendment will clarify the positioncbgfirming that

where a written law confers the power to prescriltampose a fee
for a licence, the power includes power to preserils impose a fee
that takes into account any expenditure - includingre expenditure
- that is reasonably related to the scheme or systader which such
licences are issued. Any fee that goes beyond tbasonable
relationship so as to impose taxation, or raiseemye, in a general
way will still be invalid unless it can be shownlie authorised by
Statute in its particular circumstances. | commehd Bill to the

House.™®

“My problems with the drafting of this Bill relate its imprecision
and the fact that it allows a very broad consideamtof what is
included in expenditure. The reason it is so braadhat it is not
limited in any way. We will be allowing the impasit of a fee which
will take into account any expenditure, includingufe expenditure,
with no limitations at all. It means basically tha authority can put
up a case to say that an expenditure is relateddme way to a
licence. For example, there were recent suggestioaisthe Minister
for Transport wanted to impose a $50 charge onnlies to go into
funding road construction. It would be arguable ttheecause the
expenditure and the licences are connected todhds, the charge is
validly part of the licensing system. That is dnagva long bow, and |

38

Hon Hendy Cowan MLA, Deputy Premier, Western Aaisdr Legislative AssemblyParliamentary
Debates (Hansardfctober 16 1997, p6980.

16

He

There was lengthy debate on the proposed s 45Acandhe very broad intent
The followg comments of Hon Helen
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7.8

7.9

hope the Government will never try to argue thabwhaver, the
possibility is there.®

The wording of the proposed s 45A was amended &y #yislative Council on the
motion of Hon Helen Hodgson MLC, ostensibly to nestthe types of expenditure
that may be recovered by way of a licence fee. elbeless, the section’s possible
application remains very broad, due essentiallght use of potentially expansive
words such asincludes” and “relates”.* In supporting the amendment of Hon
Helen Hodgson MLC (and, in effect, the final womgliof s 45A), Hon Peter Foss

MLC, then Attorney General, stated:

“I accept the amendment, and | should highlight whgolves the
problem. First, it retains in the clause the praeis dealing with
expenditure and includes future expenditure. lpkdbe idea that the
expenditure is related to a scheme rather than diqdar licence.
That is important because it gets away from theuargnt that it must
deal purely with the marginal cost of issuing aetice. Secondly, it
deals with both aspects of a licence. The firsinelet of a licence is
purely permissive; that is, it is an act that does necessarily involve
any consumption of public assets or expenditurghenpart of the
public because of that usage. The second elemeint riespect of
matters to which the licence relates. A licence mayssued for the
use of a wharf and, quite reasonably, that licecea include the
expenditure incurred as a result of the use ofviharf. It can relate
to any other form of licence where an asset or $bimg of the nature
of a public property is consumed, used, damagedn wo requires
maintenance. That would be picked up as well, drat type of
licence is better known in private transactiofs.”

It is therefore arguable as to whether s 45A of Ititerpretation Act 1984could
authorize a significant increase in the amount afcdor vehicle licence fee so as to
seek to partly recover general road infrastructoss.

39

40

41

Hon Helen Hodgson MLC, Western Australia, Legis&tCouncil, Parliamentary Debates (Hansard),
November 25 1997, p8425.

See the legal opinion provided to the Departnoéi@onsumer and Employment Protection by Halsey &
Associates, Barristers and Solicitors, at Appendirf3Nestern Australia, Legislative Assembly and
Legislative Council, Joint Standing Committee on Dated Legislation, Report Business Names
Amendment Regulations (No.2) 200tarch 2002, pp27-35.

Hon Peter Foss MLC, Attorney General, Western alist Legislative CouncilParliamentary Debates
(Hansard),November 25 1997, p8427.
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8

8.1

8.2

8.3

8.4

8.5

8.6

9.1

RoAD TRAFFIC AMENDMENT (VEHICLE LICENSING) (TAXING) ACT 2001

In 2001 it appeared that the status of the motbicle licence fee was to be finally
resolved by theRoad Traffic Amendment (Vehicle Licensing) (TaxiAgj 2001
Section 3 of that Act, as passed by the Parlianstaies:

“3. Imposition of tax

To the extent that any charge that the regulatiprsscribe under
section 19(3) of the Road Traffic Act 1974 may bia this Act
imposes the charge.”

As noted above, s 19(3) of tiwad Traffic Act 1974eals with fees for granting or
renewing any licence for a vehicle.

The Road Traffic Amendment (Vehicle Licensing) (TaxiAg) 2001 satisfies the
constitutional requirements of a valid taxing Aader s 46(7) of th€onstitution Acts
Amendment Act 1899.

The Committee notes, however, that s 3 of Rmad Traffic Amendment (Vehicle
Licensing) (Taxing) Act 200las yet to come into operation. This sectiom isdme
into operation on the day on which tRead Traffic Amendment (Vehicle Licensing)
Act 2001comes into operation. THeoad Traffic Amendment (Vehicle Licensing) Act
2001 has been assented to (on December 21 2001), bual$ms/et to come into
operation, in this case, by proclamation.

When these two Acts come into full operation, ieevmotor vehicle licence fees will

be referred to as ‘&harge” and may be imposed as a tax. The charge for motor
vehicle licences will also be contained within riegions, in contrast to the current
‘Henry VIII clause’arrangement by which motor vehicle licence feescargtained
within a Schedule to th&koad Traffic Act 1974and are amended by way of
regulations’?

The Committee therefore notes that currently DPIstmeely on s 45A of the
Interpretation Act 1984as read with the scheme established by ss 18 tof 22e
Road Traffic Act 1974to justify any increase in motor vehicle licencedevhich will
result in those fees exceeding the actual admatigér costs of processing and issuing
the licences.

CONCLUSION

Although the Committee is concerned generally by thanner in which DPI has
addressed the Auditor General's findings of oveoewery of costs in this case, the

42

Road Traffic Amendment (Vehicle Licensing) Act 2884 and 10.

18
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Committee has found no element of unlawfulnessrdaitness in the way that the
Department has proceeded.

9.2 Due to the possibly broad interpretation of the vjgions of s 45A of the
Interpretation Act 1984nd the relatively small increase in the motor ekehiicence
fee on this occasion, the Committee did not unéeren in-depth analysis of either
the costs incurred by DPI in administering its fiseg system or the overall cost of
the State’s road infrastructure as maintained binM@ads Western Australia.

9.3 Based on its inquiries, the Committee resolvedtaaecommend the disallowance of
either theRoad Traffic (Fees for Vehicle Licences) RegulatiONo.2) 2004or the
Road Traffic (Licensing) Amendment Regulations4Np004

9.4 The Committee did, however, in accordance withoitg)-standing keen interest in the
setting of licence fees, wish to bring the unustiatumstances surrounding this
particular increase in the motor vehicle licence te the Parliament’s attention. The
Committee also wishes to use this opportunity tticate to the Parliament that the
Committee will continue within its terms of refecento look very closely at those
instruments of subsidiary legislation which purgorinvolve cost recovery by way of
licence fees.

e \Id

Mr Peter Watson MLA
Chairman
November 24 2005
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