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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Fish Resources Management Amendment Regulations 1999

1 Executive Summary

1.1 The Committee is of the view that the Fish Resources Management Amendment

Regulations 1999 as gazetted are within power and has resolved not to recommend

disallowance after considering:

(a) a submission from Hon Kim Chance MLC dated 6 May 1999;

(b) a facsimile from Mr A J O O’Connor, Registrar, Legal and Licensing Division,

Fisheries Western Australia by facsimile dated 11 May 1999; and

(c) a facsimile from Ms Karen Levinge, Legal Council for the West/Central Area,

Civil Aviation Safety Authority dated 21 May 1999.

1.2 However, the Committee has identified two issues of importance after reviewing the forms

purporting to be part of the Fish Resources Management Amendment Regulations 1999

and obtaining advice from the Civil Aviation Safety Authority.  These issues are:

(a) that the forms “Application for Ministerial Authority to Enter the Abrolhos

Islands Reserve by Means of an Aircraft or to use an Aircraft in a Reserve” and

“Application for Ministerial Authority to Enter the Abrolhos Islands Reserve by

Means of  an Aircraft or to use an Aircraft in a Reserve - Further Information -

Commercial Operations” (“Further Information Form”) do not form a valid part

of the Amendment Regulations; and

 

(b) that the “minimum standards” contained in the Further Information Form are

inconsistent with Commonwealth Regulations governing aircraft and to that

extent are invalid pursuant to section 109 of the Commonwealth Constitution.
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Explanatory Memorandum attached to a letter from Fisheries Western Australia addressed to the1

Committee dated 7 April 1997 (“Explanatory Memorandum”)

Explanatory Memorandum p.12
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2 Introduction

2.1 In the exercise of its scrutiny function the Committee reviewed the Fish Resources

Management Amendment Regulations 1999 (“Amendment Regulations”) created pursuant

to the Fish Resources Management Act 1994.  A copy of the Amendment Regulations

have been attached to this report and marked “Annexure A”.

2.2 Under the Committee’s Joint Rules, if the Committee is of the opinion that a matter

relating to any regulation should be brought to the notice of the House, it may report that

opinion and matter to the House.  It is also the function of the Committee to consider and

report on any regulation that appears not to be within power.

2.3 According to the explanatory memorandum, received from Fisheries Western Australia,1

the Amendment Regulations have been promulgated to provide for:

(a) the regulation of aircraft in the Abrolhos Islands Reserve; and

(b) the refund of fees paid under the Act.

The Committee is not concerned in this report with (b) above.

2.4 Fisheries Western Australia has advised the Committee that the intent and effect of the

Amendment Regulations is to manage aircraft accessing the Abrolhos Islands.

Historically, this has proceeded on a basis that did not require formal regulation by the

Government.  However, the Minister for Fisheries has determined that some degree of

formal regulation is now appropriate.

2.5 Regulation 105A of the Amendment Regulations prohibits an operator/pilot of an aircraft

from entering the Abrolhos Islands reserve unless they have the written authority of the

Minister for Fisheries. The regulation provides for the making of applications (including

the payment of a fee of $100.00 per application) and the granting of written authorities for

a specified period of time, with or without conditions.  The Amendment Regulations were

developed in response to recent industry activities and, as such, no formal consultation was

undertaken by Fisheries Western Australia.2
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2.6 The Amendment Regulations impose a penalty of $10 000.00 in the event that an operator

of an aircraft enters or uses an aircraft in the Abrolhos Islands Reserve without first

obtaining written authority from the Minister for Fisheries.

2.7 Hon Kim Chance MLC, who is not a member of the Committee, moved a motion to

disallow the Amendment Regulations on 6 May 1999 as follows:

“That Fish Resources Management Amendment Regulations 1999, published in

the Gazette on March 26 1999, and Tabled in the Legislative Council on April

20 1999, under the Fish Resources Management  Act 1999, be and are hereby

disallowed. (TP 924).”3

2.8 Hon Kim Chance provided a written submission to the Committee, dated 6 May 1999

regarding the Amendment Regulations and his motion for disallowance. In summary, Hon

Kim Chance has concerns regarding the processes that have been used by Fisheries

Western Australia to implement the Amendment Regulations and the effect of those

processes.  These concerns are set out in parts 3 and 4 of his submission.  A copy of the

submission is attached to this report and marked “Annexure B”.

2.9 The Committee first considered the Amendment Regulations at its meeting on 10 May

1999 and resolved to request from Fisheries Western Australia a copy of the approved

application form referred to in Amendment Regulation 105A(2)(a) and any Ministerial

conditions or criteria relating to the granting by the Minister for Fisheries of a written

authorisation under the Amendment Regulations.  A written response was received from

Mr A J O O’Connor, Registrar, Legal and Licensing Division of Fisheries Western

Australia by facsimile dated 11 May 1999.  This response included copies of the

following:

(a) the form for Application for Ministerial Authority to Enter the Abrolhos Islands

Reserve by Means of an Aircraft or to use an Aircraft in a Reserve; and

(b) the form for Application for Ministerial Authority to Enter the Abrolhos Islands

Reserve by Means of an Aircraft or to use an Aircraft in a Reserve - Further

Information - Commercial Operations (“Further Information Form”).

The Further Information Form in (b) above requires an applicant to demonstrate certain

“minimum standards” for operator/pilots as “... a ‘pre-condition’ to the entertainment of



Joint Standing Committee on Delegated Legislation Report 40

Facsimile Mr A J O O’Connor, Fisheries WA dated 11 May 1999 p.1 4

G:\DL\DLRP\DL040.RP 4

an Application for the Minister’s approval.”   A copy of the facsimile from Fisheries4

Western Australia is attached to this report and marked “Annexure C”.

2.10 In order to obtain advice regarding the “minimum standards” set out in the Further

Information Form which must accompany the aircraft operator’s application for written

authorisation, the Committee resolved to write to the Civil Aviation Safety Authority

(“CASA”).  A copy of the letter from the Committee’s Advisory/Research Officer to

CASA dated 13 May 1999 is attached to this report and marked “Annexure D”. 

2.11 Ms Karen Levinge, CASA Legal Council for the West/Central Area replied by facsimile

dated 21 May 1999 a copy of which is attached to this report and marked “Annexure E”.

2.12 The advice received from CASA in relation to the “minimum standards” required of

operator/pilots contained in the Further Information Form indicate that these “minimum

standards” significantly exceed Federal licence requirements for pilots under the Civil

Aviation Regulations 1988 (“Federal Regulations”) made under the Civil Aviation Act

1988. 

2.13 The Committee notes that in relation to the pilot in command hours, for pilots of single

engine aircraft required in sub-paragraph 1.2 of the Further Information Form, that these

hours exceed (by over 10 times) the minimum qualifications set by Federal Regulations

for commercially trained pilots.  In the case of the “minimum standards” contained in sub-

paragraph 2.2 relating to twin engine aircraft the Further Information Form requires a

minimum of 3000 hours of flight time as pilot-in-command including a minimum of 150

hours as pilot in command of a twin engine aircraft.  Federal Regulations require:

(a) in the case of Visual Flight Rules (VFR) operations, at least 100 hours

experience as pilot in command of multi-engine aeroplanes and at least 5 hours

experience as pilot in command of the aircraft type; and

(b) in the case of Instrument Flight Rules (IFR) operations at least 10 hours

experience as pilot in command of the aircraft type, which may include flight

time accrued as pilot acting in command under supervision.

2.14 The Further Information Form in sub-paragraphs 1.4 and 2.3 require an operator/pilot to

demonstrate to a Grade 1 flight instructor an ability to take off and land on a landing strip

which is 500 metres long.  In relation to this requirement CASA’s advice was as follows:
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“...   the ability to do that depends on the performance of the aircraft concerned

rather than the capacity of the pilot per se [sic].  Whether a particular aircraft is

capable of being operated under those conditions is assessed by looking at

performance charts or WAT (weight, altitude, temperature) charts.  If a

particular aircraft is capable of being operated under those conditions and the

pilot is endorsed on that type of aircraft, then it is assumed that the pilot is

capable of so operating the aircraft.  There is no further requirement under the

legislation for the pilot to demonstrate that manoeuvre.”   5

2.15 The Committee also notes that there is an absence in the Further Information Form of  a

requirement on an applicant who intends to operate an aircraft for a commercial purpose

to produce an Air Operator’s Certificate issued by CASA as a pre-condition to the granting

of ministerial authorisation.

3 Legislative Background

3.1 The Amendment Regulations were published in the Government Gazette on  26 March

1999 and tabled on 20 April 1999.  The power to make the Amendment Regulations is

contained in Section 121 of the Fish Resources Management Act 1994 (“Act”) which

provides for the creation of regulations regarding the Abrolhos Islands Reserve as follows:

“121 (1)The regulations may provide for any matter necessary for the

protection or management of the Abrolhos Islands reserve.

(2) Without limiting subsection (1), the regulations may -

...

  (c)  prohibit or regulate entry to the reserve by persons, vehicles,

aircraft and boats and the bringing into the reserve of animals, plants

or other things;

...

  (i)  regulate the use of aircraft in the reserve;

...

(r)  prescribe fees or charges for admission to the reserve or any part

of the reserve and for the use of any land or facilities on the reserve,

and provide for the payment and method of collection of the fees or

charges.”
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3.2 The general penalty provision is contained in Section 256 of the Act which states:

“256 (1) The Governor may make regulations prescribing all matters that

arerequired or permitted by this Act to be prescribed, or are necessary

or convenient to be prescribed for giving effect to the purposes of this

Act.

(2) The regulations may create offences and may provide for a penalty

not exceeding $10 000 and a daily penalty not exceeding $100.”

3.3 The Committee is satisfied that Section 121 of the Act provides broad powers to create

regulations for the purpose of regulating aircraft in the Abrolhos Islands Reserve and that

Section 256 of the Act clearly permits a penalty of $10 000.00 to be imposed for a breach

of the Amendment Regulations.

3.4 The Committee is satisfied that the Amendment Regulations published in the Gazette are

within the power granted by the enabling Act.  However, the Committee notes that neither

the Application Form nor the Further Information Form are included in the body of the

Amendment Regulations.  The “minimum standards” which attach to the Further

Information are a pre-condition for the granting of a written authority by the Minister for

Fisheries.  The Committee has some concerns regarding  the Further Information Form and

the minimum standards attached to it to the extent that:

(a) the Further Information Form  and the Application Form do not form a valid part

of the Amendment Regulations; and

 

(b) “minimum standards” contained in the Further Information Form are

inconsistent with Commonwealth Regulations governing aircraft and to that

extent are invalid pursuant to section 109 of the Commonwealth Constitution.

4 The Committee’s Concerns

4.1 Section 41 of the Interpretation Act 1984 provides that subsidiary legislation comes into

operation on the day of publication.  Section 42 of the Interpretation Act provides that all

“regulations” (which is defined in s 42(8) to include “rules, local Laws and by-laws”) must

be laid before each House of Parliament within six sitting days after being published in the

Gazette.  Section 42(2) provides that if this requirement is not met, the regulations

“thereupon cease to have effect”.
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Hume v Palmer (1926) 38 CLR 441.6

Victoria v The Commonwealth (1937) 58 CLR 618 per Dixon J at p.6307

Airlines of NSW Pty Ltd v The State of NSW (No 1) (1964-65) 113 CLR 1; and8

Airlines of NSW Pty Ltd v The State of NSW (No 2) (1964-65) 113 CLR 54
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4.2 Neither the Application Form nor the Further Information Form have been published in

the Gazette or tabled as part of the Amendment Regulations.  To the extent that the Further

Information Form seeks to impose “minimum standards” on applicants for Ministerial

Authority and purports to be part of the Amendment Regulations it is inoperative pursuant

to Section 42(2) of the Interpretation Act 1984.

4.3  Section 109 of the Constitution provides:

“When a law of a State is inconsistent with a law of the Commonwealth, the

latter shall prevail, and the former shall, to the extent of the inconsistency, be

invalid”

The High Court has determined that this provision is applicable to inconsistent

Commonwealth and State regulations.   As the Further Information Form does not form6

part of the Amendment Regulations and is therefore inoperative, the apparent conflict

between the “minimum standards” contained in that Form and the requirements of the

Civil Aviation Regulations 1988 become academic.

4.4 However, the Committee is of the view that to the extent that the “minimum standards”

contained in the Further Information Form conflict with the requirements of Federal

Regulations, they are repugnant.  The primary test used in determining questions of

inconsistency between State and Federal legislation under Section 109 is the “covering the

field” test.  This test was described by Isaacs J in Clyde Engineering Co Ltd v Cowburn

(1926) 37 CLR 489 as follows: 

“If... a competent legislature expressly or impliedly evinces its intention to cover

the whole field, that is a conclusive test of inconsistency where another

legislature assumes to enter to any extent upon the same field.”

A similar test has been used in relation to inconsistency in relation to delegated

legislation.   7

4.5 The Commonwealth has jurisdiction in relation to aircraft.   Aviation is strictly regulated8

under the Civil Aviation Act 1988 and the accompanying Civil Aviation Regulations 1988.
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The Committee is of the view that the Commonwealth’s intent in relation to these laws is

to cover the field in relation to aviation regulation.  To the extent that the “minimum

standards” contained in the Further Information Form exceed Commonwealth Regulations,

these “minimum standards” are ultra vires.       

5 Conclusion

5.1 The Committee has resolved not to recommend disallowance of the Amendment

Regulations on the basis that those Amendment Regulations which have been published

in the Government Gazette are within power.  However, due to the views expressed by the

Committee above in relation to the non compliance with the formal requirements of the

Interpretation Act 1984 and the apparent conflict with Federal Regulations, the Committee

has resolved that this report be tabled for the assistance and guidance of the House in its

deliberations.

..............................................................

Hon R L Wiese MLA

Chairman

June 15, 1999
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ANNEXURE A
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ANNEXURE B
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ANNEXURE C
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ANNEXURE D
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ANNEXURE E
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