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EXECUTIVE SUMMARY AND RECOMMENDATIONS FOR THE

REPORT OF THE STANDING COMMITTEE ON LEGISLATION

IN RELATION TO THE

STATUTES (REPEALSAND MINOR AMENDMENTS) BiLL 2001

EXECUTIVE SUMMARY

1

The Statutes (Repeals and Minor Amendments) Bill 2001 (“the Bill”) was referred to
the Standing Committee on Legidlation (“the Committee”) on March 13 2003.

The Committee previously considered the Bill when it was referred by the Legidative
Council on August 1 2001. The Committee reported to the Legislative Council on
March 12 2002 in Report Number 11.

The Committee understands that the Bill has again been referred to the Committee for
consideration of the proposed amendments in Supplementary Notice Paper Number
31, Issue Number 3 (January 16 2003)." In Report Number 11, the Committee
considered the proposed amendments to the Bill contained in Supplementary Notice
Paper Number 31, Issue Number 1 (October 8 2001) and recommended that the Bill
be amended accordingly.?

There are additional amendments in Supplementary Notice Paper Number 31, Issue
Number 3 that were not contained in Supplementary Notice Paper Number 31, Issue
Number 1 which the Committee considers in this Report. These amendments relate
to:

. clause 55 (amendments to the Fish Resour ces Management Act 1994);

. clause 90 (amendments to the Parliamentary Commissioner Act 1971);

. clause 117 (amendment to the Tobacco Control Act 1990); and

J new clause 25 (amendment to the Agriculture and Related Resources
Protection Act 1976).

Western Australia, Parliamentary Debates (Hansard), Legislative Council, March 13 2003, p. 5320.

Standing Committee on Legidation, Parliament of Western Australia, Legidative Council, Statutes
(Repeals and Minor Amendments) Bill 2001, Report Number 11, March 12 2002, pp. 10-11.
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Legislation Committee

5 Of the proposed additiona amendments, the Committee does not support the
amendment pertaining to the Tobacco Control Act 1990.

6 In this Report, the Committee has also made suggestions as to the process to be
followed in the future when dealing with omnibus bills to ensure efficient passage
through Parliament.

Page 16

Recommendation 1: The Committee recommendsthat proposed amendment 13/117 on
Supplementary Notice Paper Number 31, | ssue Number 3 not be supported.

Page 18

Recommendation 2: Subject to recommendation 1, the Committee recommends that
the proposed amendments on Supplementary Notice Paper Number 31, | ssue Number 3
be supported.

i \\COUNCIL1\DATA\WK GRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc




REPORT OF THE STANDING COMMITTEE ON LEGISLATION

INRELATION TO THE

STATUTES (REPEALSAND MINOR AMENDMENTS) BILL 2001

11

12

21

2.2

2.3

REFERENCE AND PROCEDURE

The Statutes (Repeals and Minor Amendments) Bill 2001 (“the Bill") was referred to
the Standing Committee on Legidlation (“the Committee”) on March 13 2003 for
inquiry pursuant to a motion by Hon Norman Moore MLC. The Committee was to
report to the Legidative Council by June 2 2003.

Pursuant to the Committee's request, the Legidative Council granted an extension of
time within which to report to June 10 2003.

OVERVIEW

The Committee previously considered the Bill when it was referred by the Legidative
Council on August 1 2001. The Committee reported to the Legislative Council on
March 12 2002 in Report Number 11.

The Committee understands that the Bill has again been referred to the Committee for
consideration of the proposed amendments in Supplementary Notice Paper Number
31, Issue Number 3 (January 16 2003).> In Report Number 11, the Committee
considered the proposed amendments to the Bill contained in Supplementary Notice
Paper Number 31, Issue Number 1 (October 8 2001) and recommended that the Bill
be amended accordingly.*

There are additional amendments in Supplementary Notice Paper Number 31, Issue
Number 3 that were not contained in Supplementary Notice Paper Number 31, Issue
Number 1 and thus were not considered by the Committee in Report Number 11.
These amendments relate to:

. clause 55 (amendments to the Fish Resour ces Management Act 1994);

Western Australia, Parliamentary Debates (Hansard), Legislative Council, March 13 2003, p. 5320.

Standing Committee on Legidation, Parliament of Western Australia, Legisative Council, Satutes
(Repeals and Minor Amendments) Bill 2001, Report Number 11, March 12 2002, pp. 10-11.
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Legislation Committee

2.4

2.5

2.6

2.7

31

3.2

. clause 90 (amendments to the Parliamentary Commissioner Act 1971);
) clause 117 (amendment to the Tobacco Control Act 1990); and
J new clause 25 (amendment to the Agriculture and Related Resources

Protection Act 1976).

The Committee appointed a subcommittee comprising Hon Giz Watson MLC
(Convenor) and Hon Jon Ford MLC to assist in theinquiry.

The subcommittee sought clause notes in relation to the additional amendments from
the Department of the Premier and Cabinet and these were provided in a letter from
the Director General dated April 28 2003. The clause notes are attached to this Report
as Appendix 1.

In this Report, the Committee will comment on the additional amendments contained
in Supplementary Notice Paper Number 31, Issue Number 3. The Committee will
also add to the comments it made in Report Number 11 in relation to clause 20 of the
Bill which repeals the Timber Industry Regulation Act 1926.°

The Committee reiterates that the purpose of the Bill is to revise statute law by
repealing spent, unnecessary or superseded Acts, and by making miscellaneous minor
amendments to various Acts.® The Committee understands that this purpose applies
equally to any proposed amendments to the Bill contained in the Supplementary
Notice Paper.

OMNIBUSBILLS

The common name for bills of this nature is “omnibus bills’. The policy behind such
billsisto provide aregular opportunity for necessary legislative amendments of a non-
contentious and minor nature to pass through Parliament without having to wait in line
behind contentious political matters and major legislation. Omnibus bills are also cost
and time effective for the Parliament.

As the name partly suggests, the only thing that the amendments have in common is
their nature rather than their subject matter. In preparing omnibus bills, anendments
that are likely to be contentious or which make a substantial change in the law are not
accepted.

Standing Committee on Legidation, Parliament of Western Australia, Legidative Council, Satutes
(Repeals and Minor Amendments) Bill 2001, Report Number 11, March 12 2002, pp. 2-4.

Ibid, p 1.
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TWENTIETH REPORT

3.3

34

35

3.6

3.7

4

The Committee considers that a satisfactory process for omnibus bills would be for
them to be introduced into the Parliament twice a year at the beginning of each of the
Spring and Autumn sessions.

In this way, Government departments would know the deadline they have to meet and
would aso know that if they missed the deadline there would only be six months to
wait for the next omnibus bill. This would be a smple and relatively inexpensive
process for providing necessary legislative attention to current Acts.

Introducing the omnibus bill early in the session would alow it to be dealt with in a
reasonably routine and efficient manner and ensure that it is unlikely to be
unnecessarily derailed.

Once introduced, no further amendment to the omnibus bill should be foreshadowed
in the House, as this would be more likely to delay rather than assist its progress. The
only exception to this should be minor drafting alterations noticed after introduction.
Hopefully, if there is a known, regular process followed, these minor drafting
alterations would become unnecessary because Government departments would know
that they need not be excessively hasty in submitting their legidation because another
omnibus bill will shortly follow.

The Committee proposes that in the future it would recommend against proposed
amendments that are any more substantial than this.

PROPOSED AMENDMENTS

Clause 55 - Fish Resources Management Act 1994

Overview

4.1

4.2

Clause 55 of the Bill currently contains a minor amendment to the Fish Resources
Management Act 1994. In Report 11, the Committee did not comment on this clause
of the Bill. Supplementary Notice Paper Number 31, Issue Number 3 proposes to
delete this minor amendment and instead include in clause 55 a number of other
amendments to the Fish Resources Management Act 1994.

The amendments result from the relationship between the Fish Resources
Management Act 1994 and the Land (Titles and Traditional Usage) Act 1993." The
Fish Resources Management Act 1994 contains sections that refer to and rely upon the
Land (Titlesand Traditional Usage) Act 1993 which has since been repeal ed.

The clause notes indicate that the proposed amendments contained in the Supplementary Notice Paper
Number 31, Issue Number 3 are aresult of the repeal of the Land (Titles and Traditional Usage) Act 1993
by the Acts Amendment and Repeal (Native Title) Act 1995.

\\COUNCIL1\DATA\WKGRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc 3



Legislation Committee

4.3

4.4

4.5

4.6

47

The Land (Titles and Traditional Usage) Act 1993 was assented to on December 2
1993 and was enacted as a consequence of the High Court’s decisions in relation to
native title in Mabo v Queendand (1988) 166 CLR 186 and Mabo v Queensand (No
2)1(1992) 175CLR 1.2

In Mabo v Queendand (No 2) 1 (1992) 175 CLR 1, six members of the High Court
(Dawson J. dissenting) held, amongst other things, that the common law of Australia
recognizes a form of native title which, in the cases where it has not been
extinguished, reflects the entitlement of the indigenous inhabitants, in accordance with
their laws or customs, to their traditiona lands.®

The Land (Titles and Traditional Usage) Act 1993 sought to extinguish native title in
Western Australia and replace it with statutory rights of traditional usage within a
regime prescribed by the Act.™

Schedule 1 of the Land (Titles and Traditional Usage) Act 1993 amended the Public
Works Act 1902, the Land Act 1933, the Mining Act 1978, the Mining Amendment Act
1994, the Petroleum Act 1967, the Petroleum (Submerged Lands) Act 1982, the
Petroleum Pipelines Act 1969 and the Pearling Act 1990. In delivering the Second
Reading Speech Hon George Cash MLC indicated that these Acts were to be
amended:

[S]o that the administrative processes laid down in those Acts reflect
the principles of the Land (Titles and Traditional Usage) Act when it
comes into force. The changes will ensure that Aboriginal people
claiming traditional usage rights receive procedural fairness...™*

Under the Acts that were amended, various licences and permits can be granted in
relation to the use of land. The Acts were amended to insert provisions to provide for
objection processes based rights of traditional usage when various applications were
made under those Acts. For example, under the Pearling Act 1990, the Executive
Director was to notify the Commissioner for Aboriginal Planning of every application
for afarm lease and Aboriginal groups were entitled to object to the issue of that |ease
on grounds relating to rights of traditional usage.™

10

11

12

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 23 1993, p. 7660.
Mabo v Queensland (No 2) 1 (1992) 175 CLR 1, p. 15.

Western Australia v Commonwealth; Wororra Peoples & Biljabu v Sate of Western Australia (1995) 183
CLR 373, p. 418.

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 23 1993, p. 7665.

See sections 32B to 32D which were inserted into the Pearling Act 1990 by Schedule 1 of the Land
(Titlesand Traditional Usage) Act 1993 and then were subsequently repealed.
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TWENTIETH REPORT

4.8

4.9

4.10

411

The Fish Resources Management Act 1994 was assented to on November 2 1994 and
commenced operation on October 1 1995. An objection process similar to that
contained in the Acts amended by Schedule 1 of the Land (Titles and Traditional
Usage) Act 1993 was incorporated in Part 14, Division 2 of the Fish Resources
Management Act 1994.

When the Fish Resources Management Act 1994 was enacted the Standing Committee
on Legislation of the 34" Parliament (“previous Committee”) considered sections 6
and 7 and Parts 10 and 14 of the Act.® The previous Committee considered the
interaction between the Land (Titles and Traditional Usage) Act 1993 and the
provisions of the Native Title Act 1993 (Cth) which commenced operation on January
1 1994. The previous Committee observed that the Land (Titles and Traditional
Usage) Act 1993 appeared to be in direct conflict with the Native Title Act 1993 (Cth)
and the validity of the former had been challenged in the High Court of Austrdia
(“High Court”). The High Court had not handed down judgment when the previous
Committee reported to the Legislative Council .**

The Land (Titles and Traditional Usage) Act 1993 was declared invalid by the High
Court in the judgment of Western Australia v Commonwealth; Wororra Peoples &
Biljabu v State of Western Australia (1995) 183 CLR 373. The High Court held that
the Land (Titles and Traditional Usage) Act 1993 was inconsistent with the Racial
Discrimination Act 1975 (Cth) and the Native Title Act 1993 (Cth) and therefore
invalid by reason of section 109 of the Commonwealth of Australia Constitution Act.™

Consequently, the Land (Titles and Traditional Usage) Act 1993 was repealed by the
Acts Amendment and Repeal (Native Title) Act 1995 which was assented to on
November 24 1995. That Act also amended the Public Works Act 1902, the Land Act
1933, the Mining Act 1978, the Mining Amendment Act 1994, the Petroleum Act 1967,
the Petroleum (Submerged Lands) Act 1982, the Petroleum Pipelines Act 1969 and the
Pearling Act 1990 to delete the provisions relating to the objection process based on
rights of traditional usage. The Acts Amendment and Repeal (Native Title) Act 1995
did not amend the Fish Resources Management Act 1994.

13

14

15

Standing Committee on Legidlation, Parliament of Western Australia, Legidative Council, Fish
Resources Management Act 1994, Report Number 30, March 22 1994, p. 1. It was the Act and not the
Bill that was referred by the Legislative Council to the Committee, see p. 1 of the Report.

Standing Committee on Legidlation, Parliament of Western Australia, Legisative Council, Fish
Resources Management Act 1994, Report Number 30, March 22 1994, p. 3.

Western Australia v Commonwealth; Wororra Peoples & Biljabu v State of Western Australia (1995) 183
CLR 373. In particular, see the response of Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh
JJto questions 17 and 18.
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Legidative Framework

412

4.13

414

4.15

4.16

In order to consider the proposed amendments it is appropriate to outline the relevant
parts of the Fish Resources Management Act 1994.

The Fish Resources Management Act 1994 regulates the management of fish
resources in Western Australia.  Amongst other things, the Act provides for the
granting of “authorizations’ to undertake activities relating to fish resources.
“Authorizations’ are defined to mean a “licence” or a“permit”. “Licence” is defined
to mean an aquaculture licence, a commercial fishing licence, a fishing boat licence
and a fish processor's licence. “Permit” is defined to mean an interim managed
fishery permit and a permit granted under section 80 which relates to fish processing.'

Part 14, Divison 1 relates to objections concerning authorizations and sets out
processes by which objections may be dealt with.

Part 14, Division 2 sets out a process for dealing with objections to authorizations
based on rights of traditiona usage. Within that Division, section 164 provides for the
Minister for Fisheries to notify the Commissioner for Aboriginal Planning of
applications for aquaculture leases and exclusive licences. The Division then sets out
the means by which Aboriginal groups may object to the granting of the lease or
licence.

The proposed amendments include provisions for the repeal of Part 14, Division 2.
The clause notes to the amendment that proposes to repeal sections 163 to 169 which
arein Part 14, Division 2 state:

S164 — 169 contained the procedure by which rights of traditional
usage of Aboriginal groups were to be given due weight by the
Minister for Fisheries under s101 and s253, which are also to be
repealed. Rights of traditional usage were a reflection of the then
Government policy on native title and were embodied in the LTTUA,
which was declared to be invalid by the High Court and subsequently
repealed. A number of Western Australian Acts (for example, the
Pearling Act 1990) had been amended to incorporate a procedure
similar to s164 — 169 to deal with rights of traditional usage,
following the commencement of the LTTUA. These Acts were all
amended by the Repeal Act by deleting the provisions concerning
rights of traditional usage. It seemslikely that due to the timing of the

Section 4 of the Fish Resources Management Act 1994 contains these definitions.

\\COUNCIL1\DATA\WKGRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc



TWENTIETH REPORT

Repeal Act and passage of the FRMA through Parliament, the
provisions of Part 14 Division 2 were overlooked."

417 Based on these clause notes, the Committee understands that the proposed
amendments to the Fish Resources Management Act 1994 would more appropriately
have occurred following the repeal of the Land (Titles and Traditional Usage) Act
1993 by the Acts Amendment and Repeal (Native Title) Act 1995.

4.18 In this context, the Committee notes that the previous Committee when considering
the Fish Resources Management Act 1994 recommended that:

[A]fter the High Court has delivered its decisions in the cases
challenging the validity of the Native Title Act 1993 and the Land
(Titles and Traditional Usage) Act 1993, the Fish Resources
Management Act 1994 be referred to a Select Committee for the
purpose of reviewing the FRMA in the context of native title or rights
of traditional usage.”®

419 A Select Committee was not established.
Proposed Amendments

420 The principa amendment is that in proposed clause 55(7), which repeas Part 14,
Division 2. Proposed clauses 55(2)(b), 55(4), 55(5), 55(6), 55(8) and 55(9) are
consequent upon the repeal of that Division.

4.21 Inrelation to the effect of the repeal of this Division, the clause notes state:

In practice the procedure in s164 - 169 did not provide any additional
rights to Aboriginal groups beyond the notification and consultation
processes afforded by the Native Title Act 1993 and processes such as
those in MPG 8 and was an unnecessary layer of administration in
the current legidative framework for nativetitle.

It may be argued that the notification and consultation processes
under the Native Title Act 1993, MPG 8 and other administrative
processes provide a greater measure of respect for the rights of
Aboriginal persons and Aboriginal groups since consultation is direct

o Clause notes relating to the proposed amendment to the Fish Resources Management Act 1994 provided

in aletter from the Director General of the Department of the Premier and Cabinet dated April 28 2003.

18 Standing Committee on Legidlation, Parliament of Western Australia, Legidative Council, Fish

Resources Management Act 1994, Report Number 30, March 22 1994, p. 6.

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc 7



Legislation Committee

(ie. not through the responsible Minister) and not subject to the same
strict time constraints that were imposed in s164 - 169 of the FRMA.*

4.22  In addition to the proposed amendments relating to the repeal of Part 14, Division 2, it
is also proposed to amend the definition of “Aboriginal person”. This term is
currently defined in section 4 which refers to and relies upon the definition of that
term in the repealed Land (Titles and Traditional Usage) Act 1993. Proposed clause
55(2)(a) deletes the current definition and replacesit with the following definition:

“Aboriginal person” means a member of the Aboriginal race of
Australia.

4.23  The clause notes assert that this definition is:

o consistent with the definition in the repealed Land (Titles and Traditional
Usage) Act 1993;

) consistent with Commonwealth legidation such as the Native Title Act 1993
(Cth); and

J preferred over the definitions in other Western Australia Acts such as the
Aboriginal Heritage Act 1972.%°

424  Theamendment in proposed clause 55(3) is consequential upon this amendment.

4.25 In considering the amendments, the Committee notes that in Report Number 11 in
relation to the repeal of the Timber Industry Regulation Act 1926, the Committee
indicated that it was difficult to ascertain whether the amendment completely satisfied
the criteriafor inclusion in the Bill 2

426  The Committee is of the view that the same difficulty arises with the amendments in
proposed clause 55. The Committee notes that the Bill isintended to be:

[Aln avenue for making general housekeeping amendments to
legidlation. For this reason it is designed to make only short, non-
controversial amendments to various Acts and to repeal Acts that are
no longer required...The amendments contained in the Bill do not

19 Clause notes relating to the proposed amendment to the Fish Resources Management Act 1994 provided
in aletter from the Director General of the Department of the Premier and Cabinet dated April 28 2003.

20 .

Ibid.

2 Standing Committee on Legidation, Parliament of Western Austraia, Legidlative Council, Satutes
(Repeals and Minor Amendments) Bill 2001, Report Number 11, March 12 2002, p. 4.
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TWENTIETH REPORT

4.27

4.28

4.29

impose or increase any obligations or adversely affect any existing
rights.?

The Committee considers that the processes contained in Part 14, Division 2 of the
Fish Resources Management Act 1994 which are derived from the Land (Titles and
Traditional Usage) Act 1993 and the sections that refer to that Act are redundant
because that Act has been repealed. However, the Committee seeks to highlight the
following matters that cast doubt on whether the amendments are in fact minor
amendments:

. The clause notes to the amendments suggest that the Native Title Act 1993
(Cth) and Ministerial Policy Guideline 8 in effect “cover the field” in terms of
notification and consultation processes for native title claims. However, the
Ministerial Policy Guideline may, pursuant to section 246(2) of the Fish
Resources Management Act 1994, be amended or revoked at any time by the
Minister.

. The definition of “Aborigina person” which is proposed in clause 55 is not
consistent with other Western Australian Acts but is consistent with
Commonwealth Acts. The clause notes indicate that the Department of
Indigenous Affairs has advised that the Western Australian Acts are under
review and there is currently no definitive government policy on the matter.
The Committee does not have before it material to ascertain whether the
representations in relation to the advice from the Department of Indigenous
Affairsare correct.

These matters have caused the Committee to have sufficient doubt as to the effect of
the amendments such that it is of the view that the amendments may not be considered
to be minor amendments.

However, because the sections referred to are redundant, the Committee considers that
such amendments should be accepted.

Clause 90 - Parliamentary Commissioner Act 1971

4.30

431

Clause 90 of the Bill amends the Parliamentary Commissioner Act 1971 (“principal
Act”). In Report 11, the Committee did not comment on this clause of the Bill.
Supplementary Notice Paper Number 31, Issue Number 3 contains additional
amendments to be included in clause 90.

Currently, clause 90 of the Bill makes amendments of a miscellaneous nature to the
principal Act. These will be considered in this Report only to the extent that they

22

Hon Kim Chance MLC, Minister for Agriculture, Second Reading Speech, Western Australia,
Parliamentary Debates (Hansard), Legislative Council, June 28 2001, p. 1537.
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Legislation Committee

4.32

4.33

4.34

4.35

4.36

affect the additional amendments contained in the Supplementary Notice Paper
Number 31, Issue Number 3.

The amendments in Supplementary Notice Paper Number 31, Issue Number 3 are
directed to enabling the Parliamentary Commissioner for Administrative
Investigations (“Commissioner”) to second staff from and to other public sector
agencies®

The clause notes state that:
That power is sought for 3 main reasons:
e to give legidative basis to a practice that has been taking place
since the inception of the office 30 years ago;
e toallowfor greater flexibility in staffing arrangements in times of
fiscal restraint; and
e to enable the movement of staff - particularly between other
“ accountability agencies’ for their professional development and
for the benefit of the office in expanding the expertise and
experience of its staff.?*
Currently, the principal Act provides that the office of the Commissioner is to

comprise the Commissioner, the Deputy Commissioner, and an Acting Commissioner
(when necessary).”® In addition, under section 9 of the principal Act, the Governor
may appoint officers on the recommendation of the Commissioner.

The Committee notes that clause 90(2) of the Bill proposes that section 9 of the
principal Act be amended to enable the Commissioner to directly appoint officers.
The clause notes to this amendment indicate that it will reduce the administrative work
required to gain the Governor’s approval for appointments.®

As indicated, the amendments in Supplementary Notice Paper Number 31, Issue
Number 3 are directed to enabling staff to be seconded to and from the office of the
Commissioner. In addition, it is proposed that seconded staff be provided with the

23

24

25

26

Clause notes relating to the proposed amendments to the Parliamentary Commissioner Act 1971 provided
in aletter from the Director General of the Department of the Premier and Cabinet dated April 28 2003.
This purpose is extracted from the clause note to the proposed amendment to clause 9 that relates to
“Staff of the Commissioner”. However, a consideration of the entirety of the clause notes reveals that
each amendment is directed to facilitating the employment of seconded staff.

Ibid.
See sections 5 and 7 of the Parliamentary Commissioner Act 1971.

Clause notes to the Statutes (Repeals and Minor Amendments) Bill 2001.

10
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TWENTIETH REPORT

4.37

same powers, obligations and immunities that apply to officers of the Parliamentary
Commissioner.

The amendments directed to achieving these aims will be briefly addressed.

Seconding staff

4.38

4.39

4.40

441

In order to enable staff to be seconded to and from the office of the Commissioner, it
is proposed to amend section 4 of the principal Act to insert a definition of “ staff” that
includes officers of the Commissioner and persons whose services are used under
section 9(2a). Further, it is proposed to amend section 9 by inserting new section
9(2a) and new sections 9(4) and 9(5) which enable the Commissioner to make use of
the services of employees of other public sector agencies and for officers of the
Commissioner to be seconded to other public sector agencies.

Pursuant to section 11 of the principal Act, “[i]n so far as he is authorised so to do by
Rules of Parliament made under this Act, or a resolution of both Houses of
Parliament” the Commissioner may delegate functions to the Deputy Commissioner
or any “officer of the Commissioner”. It is proposed to amend section 11(1) to
replace the reference to “officer of the Commissioner” with “member of the
Commissioner’s staff”.  Given the new definition of staff proposed to be inserted in
section 4, this amendment would extend section 11 of the principal Act to seconded
staff.

The Committee notes that the ability of the Commissioner to delegate functions is
determined by Rules of Parliament made under the Act or aresolution of both Houses
of Parliament. Currently, rule 3 of the Parliamentary Commissioner Rules 1998
provides that:

For the purposes of section 11(1) of the Act, the Commissioner is
authorized to delegate the performance of any of the functions of the
Commissioner under the Act, other than the power to delegate under
section 11 or to make any report or recommendation under the Act, to
the Deputy Commissioner, the Assistant Commissioner or a special
officer of the Commissioner.

Rule 2 defines “special officer” to mean an investigating officer, alegal officer or any
other officer of the Commissioner occupying a position not lower in classification
than an investigating officer or alegal officer. This definition islimited to “ officers of
the Commissioner” and does not appear to encompass seconded staff. Therefore, the
Committee notes that if it isintended that the Commissioner will delegate functions to
seconded staff, it may be that an amendment to the Parliamentary Commissioner
Rules 1998 will also be required.

\\COUNCILI\DATA\WKGRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc 11



Legislation Committee

Powers, obligations and immunities

4.42

4.43

4.44

4.45

4.46

There are a number of proposed amendments directed to providing seconded staff
with the same powers, obligations and immunities of officers of the Commissioner.”

It is proposed to extend to seconded staff the obligation of officers (as contained in
section 9(3) of the principa Act) to take an oath or affirmation that (except in
accordance with the Act) they will not divulge any information received under the
Act. Itisaso proposed to extend the secrecy obligations in section 23 of the principal
Act to seconded staff. This section prevents the disclosure of information obtained by
the Commissioner or officers in conducting investigations except in specified
circumstances.

In relation to the powers of officers of the Commissioner, it is proposed to extend to
seconded aff the ability under section 22A to consult with the Anti-Corruption
Commission, the Inspector of Custodial Services or the Director of Public
Prosecutions concerning any complaint or investigation under the principal Act. Itis
also proposed to extend to seconded staff the ability under section 22B to disclose
information obtained during an investigation to the Anti-Corruption Commission, the
Inspector of Custodial Services or the Director of Public Prosecutions.

In relation to the immunities that apply to officers of the Commissioner, section 23A
of the principal Act provides that documents sent to or by the Commissioner or his
officers which are prepared for the purposes of an investigation are privileged and not
admissible in any proceedings other than proceedings for perjury or any offence under
the Royal Commissions Act 1968 or under the principal Act. It is proposed that this
section be amended to extend to seconded staff. In addition, section 30 provides
specific immunity from civil or criminal proceedings for the Commissioner and
officers of the Commissioner. It is proposed that this section be amended to extend to
seconded staff.

The Committee has considered the proposed amendments to the principal Act set out
in Supplementary Notice Paper Number 31, Issue Number 3 and the impetus for the
amendments. The Committee is of the view that the proposed amendments are
appropriate. The Committee’s view is reinforced by the fact that the proposed
amendments will require seconded staff to take an oath or affirmation not to divulge
any information received and such staff will also be bound by the secrecy provisions
in section 23 of the principal Act.

27

In relation to each of the amendments discussed in this section it is noted that they are also to be amended
to include a reference to the Deputy Commissioner. The clause notes indicate that the omission of a
reference to the Deputy Commissioner is an anomaly.

12
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Clause 117 - Tobacco Control Act 1990

4.47

4.48

Supplementary Notice Paper Number 31, Issue Number 3 proposes that clause 117 of
the Bill be amended.

In Report 11, the Committee considered clause 117. The clause notes to the proposed
amendment to clause 117 refer to the Committee's views on this clause and therefore
it is appropriate to set out the Committee’ s observations from that Report:

3.27

3.28

Clause 117 of the Bill amends the Tobacco Control Act 1990
(TCA Act). The TCA Act establishes the Western Australian
Health Promotion Foundation (WAHPF), and contains
provisions relating to its Constitution, membership,
objectives, powers, staff and funds. The WAHPF consists of
11 members, is a body corporate and an agency of the
Crown. The functions of the WAHPF include the provision of
funds and provision of grantsin relation to health promotion,
programs and research.

The Schedule to the TCA Act contains further provisions
relating to the WAHPF, including provisions relating to
Meetings and procedure (clause 2). Currently, clause 2 of the
Schedule states:

2. Mestings and procedure:

(1) Five members condtitute a quorum of the
Foundation.

(2) A decision carried by the votes of a majority of
the members present at a meeting of the Foundation
is a decision of the Foundation.

(3) Each member present at a meeting of the
Foundation is entitled to one vote on a matter arising
for determination at that meeting and the presiding
member has, in the event of an equality of votes, a
second or casting vote.

(4) The Foundation shall cause accurate minutes to
be kept of its proceedings.

(5) Subject to this Act, the business of the Foundation
may be conducted in a manner determined by the
Foundation.

\\COUNCIL1\DATA\WKGRP\DATA\LN\Inrp\In.sr1.030606.rpf.020.xx.a.doc.doc
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4.49

4.50

3.29 Clause 117 of the Bill amends clause 2 of the Schedule to the
TCA Act, by inserting two additional subclauses:

(6) A decision in writing signed or assented to by at
least 5 members by letter, facsimile or other written
means is as effectual as if it had been passed at a
meeting of the Foundation.

(7) A communication between a majority of the
members by telephone, audio-visual or other
electronic meansis a valid meeting of the Foundation
if each participating member is capable of
communicating with every other participating
member instantaneoudy at all times during the
proceedings.

3.30 The amendment provides that the WAHPF may make
decisions in writing if it is signed or assented to by at least
five members, and conduct valid meetings using
electronic/audio means, such that a participating member’'s
physical presence in a meeting roomis not required. That is,
the amendments enable decisions to be made other than in
face-to-face meetings of the WAHPF.

331 The Committee is of the view that the amendment is not a
minor amendment. The insertion of new subclauses (6) and
(7), is a substantive change to the decision making process of
the WAHPF. The Committee is not opposed to the idea, in
principle, that decisions of the WAHPF may be validated
through means other than in a face to face meeting, that is, by
way of a signed and assented to written form. The Committee
is of the view, however, that if a decision of the WAHPF is to
be validated in this manner, then the decision should be
assented to in writing by all members not just by a quorum.

The amendment to clause 117 proposed in the Supplementary Notice Paper Number
31, Issue Number 3 is to delete the number “5” and insert instead the number “9” in
proposed clause 2(6) of the Schedule to the Tobacco Control Act 1990. This would
allow awritten decision making process to occur when nine of the 11 members of the
Western Austraian Heath Promotion Foundation (“WAHPF") sign or assent to a
decision.

The clause notes to this proposed amendment, state that:

14
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451

4.52

4.53

454

4.55

The amendment...increases from 5 to at least 9 (out of 11) the number
of members required to effect a decision of the Board in writing. This
means that the support of the vast majority of Board members would
be required in order to make a decision by facsimile or other written
means, whilst also allowing for the practical problem that it may not
be possible to contact all members at any given time (eg overseas
travel).

This proposed amendment does not adopt the recommendation of the Committee that
all members must sign or assent to a decision in writing.

The Committee appreciates the practical advantages of the requirement for nine out of
11 members to sign or assent to decisions in writing. However, the Committee
observes that the written decision making process is designed to “ ...enable decisions
to be taken by members of the Western Australian Health Promotion Foundation
(“ The Foundation”) other than in face-to-face meetings of the Foundation.”#® It
follows that, where deemed necessary by the WAHPF, it will replace aformal meeting
process.

The proposed written decision making process relies upon the assumption that, as with
a forma meeting, al members will be notified of the proposed decision. The
Committee is concerned to ensure that there is no potentia for members of the
WAHPF to be excluded from the written decision making process through a lack of
notification.

The meeting processes of the WAHPF are regulated by clause 2 of the Schedule to the
Tobacco Control Act 1990. This clause is entitled “Meeting and procedure’.
Currently, this clause only provides for face to face meetings of the WAHPF and there
is no notification process in relation these meetings. The amendments in the Bill to
include new clauses 2(6) and (7) propose two new decision making processes namely,
an electronic meeting (clause 2(7)) and a written decision making process (clause
2(6)). The amendments creating these meeting processes do not incorporate a
notification process. However, the Committee notes that clause 2(5) provides that
subject to the Act, the business of the WAHPF may be conducted in a manner
determined by the WAHPF. As a result, it may be that the WAHPF regulates its
meeting processes with a greater degree of particularity than that provided for in the
Schedule to the Tobacco Control Act 1990. However, the Committee has seen no
evidence to support or dispute this.

As neither clause 2 of the Tobacco Control Act 1990 nor the proposed amendments to
that clause provide for members to be notified of the written decision making process,

28

Clause notes relating to the proposed amendment to the Tobacco Control Act 1990 provided in a letter
from the Director General of the Department of the Premier and Cabinet dated April 28 2003.
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the Committee remains of the view, as expressed in Report Number 11, that the
written decision making process is only appropriate if all members sign or assent to
the decision. Therefore, the Committee does not support the proposed amendment to
clause 117 of the Bill and in relation to clause 117 of the Bill refers to
recommendations 1 and 2 of Report Number 11.

Recommendation 1: The Committee recommendsthat proposed amendment 13/117 on
Supplementary Notice Paper Number 31, | ssue Number 3 not be supported.

New clause 25 - Agriculture and Related Resources Protection Act 1976

4.56

457

4.58

4.59

New clause 25 in Supplementary Notice Paper Number 31, Issue Number 3 proposes
that a new clause be inserted in the Bill as follows:

25. Agriculture and Related Resources Protection Act 1976
amended

Section 7(1) of the Agriculture and Related Resources
Protection Act 1976 is amended in the definition of
“ Protection Board” after “ Agriculture Protection Board” by
inserting -

“ of Western Australia "
The clause notes to the proposed amendment state that it isintended to:

[llnsert a new clause in the Bill to insert missng words for
consistency with the amendment being made by the Bill to the
definition of the same term (“ Protection Board”) in the Agriculture
Protection Board Act 1950 (see pre-existing clause 25).%°

Asthe clause notes indicate, clause 25 of the Bill amends the definition of “Protection
Board” in section 3 of the Agriculture Protection Board Act 1950. This currently
reads:

“Protection Board” means The Agriculture Protection Board
constituted under the provisions of this Act;

Clause 25 of the Bill inserts the words “...of Western Australia’ after the words
“...Agriculture Protection Board.”

29

Clause notes relating to the proposed amendment to the Agriculture and Related Resources Protection
Act 1976 provided in a letter from the Director Genera of the Department of the Premier and Cabinet
dated April 28 2003.

16
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4.60

4.61

4.62

5.1

5.2

5.3

New clause 25 proposes that the same amendment be made to the definition of
“Protection Board” in section 7 of the Agriculture and Related Resources Protection
Act 1976. Thisreads:

“Protection Board” means the Agriculture Protection Board
constituted under the provisions of the Agriculture Protection Board
Act 1950;

It is clear that this definition is linked to the Agriculture Protection Board Act 1950.
In addition, section 4(2) of the Agriculture and Related Resources Protection Act
1976 provides that the Act shal be construed in conjunction with the Agriculture
Protection Board Act 1950 as if that Act had been incorporated with and formed part
of the Act. If the provisions of the Act arein conflict or inconsistent with those of the
Agriculture Protection Board Act 1950, the provisions of the latter shall, to the extent
of the conflict or inconsistency, prevail.

Given the linkages between the two Acts, the Committee considers that the proposed
amendment, as contained in clause 25 of Supplementary Notice Paper Number 31,
Issue Number 3, is appropriate.

CLAUSE 20 OF THE BILL - TIMBER INDUSTRY REGULATION ACT 1926

In Report Number 11, the Committee considered clause 20 of the Bill which repeals
the Timber Industry Regulation Act 1926. The Committee endorsed the repeal of the
Act but noted that it was difficult to ascertain whether the amendment satisfied the
criteriafor inclusion in the Bill.

In considering the repeal of the Timber Industry Regulation Act 1926, the Committee
observed that the clause notes indicated that following the repeal of that Act the
timber industry would be regulated by the Occupational Safety and Health Act 1984
and an Industry Code of Practice developed by the Forest Industries Federation (WA)
Inc. The subcommittee for that inquiry sought confirmation from the Forest Industries
Federation (WA) Inc as to whether the industry code of practice for logging was in
place. In February 2002, the Forest Industries Federation (WA) Inc advised the
subcommittee that an industry code of practice for logging was in place but only a
draft code of practice had been produced for milling. They further indicated that it
was hoped that it would be finalised within the next three months.®

In light of the referral of the Bill back to the Committee, the subcommittee wrote to
the Executive Director of the Forest Industries Federation (WA) Inc on May 26 2003
in order to ascertain whether the code of practice for the milling industry had been
finalised.

30

Standing Committee on Legidation, Parliament of Western Australia, Legisative Council, Satutes
(Repeals and Minor Amendments) Bill 2001, Report Number 11, March 12 2002, p. 3.
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54 In aletter dated May 30 2003, the Executive Director advised the subcommittee that
the Milling Occupational Health and Safety Code has been recently finalised and is
currently being prepared for publication.

Recommendation 2: Subject to recommendation 1, the Committee recommendsthat
the proposed amendments on Supplementary Notice Paper Number 31, | ssue Number 3
be supported.

C D abso—

Hon GizWatson MLC
Deputy Chairman

Date: June 9 2003
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