THIRTY-SEVENTH PARLIAMENT

REPORT 16

JOINT STANDING COMMITTEE ON DELEGATED
LEGISLATION

| SSUES OF CONCERN RAISED BY THE COMMITTEE
BETWEEN 1 MAY 2005 AND 30 APRIL 2006 WITH
RESPECT TO LOCAL LAWS

Presented by Mr Paul Andrews MLA (Chairman)

and

Hon Ray Halligan MLC (Deputy Chairman)

May 2006



JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

Datefirst appointed: 28 June 2001

Terms of Reference:

The following is an extract from Schedule 1 of tegislative Council Standing Orders:

“3. Joint Standing Committee on Delegated L egislation
3.1 AJoint Standing Committee on Delegated Legislaisogstablished.
3.2 The Committee consists of 8 Members, 4 of whaermappointed from each House. The Chairman must
be a Member of the Committee who supports the Govent
3.3 A quorum is 4 Members of whom at least 1 is am¥er of the Council and 1 a Member of the
Assembly.
3.4 A report of the Commiittee is to be presentegbith House by a Member of each House appointatidor
purpose by the Committee.
3.5 Upon its publication, whether under s 41(1¥f@)he Interpretation Act 1984r another written law, an
instrument stands referred to the Committee for idenation.
3.6 In its consideration of an instrument, the Cottemiis to inquire whether the instrument -
€) is authorized or contemplated by the empowesimartment;
(b) has an adverse effect on existing rights, @, or legitimate expectations beyond giving
effect to a purpose authorized or contemplatecdhbyempowering enactment;
(c) ousts or modifies the rules of fairness;
(d) deprives a person aggrieved by a decision efattility to obtain review of the merits of that
decision or seek judicial review;
(e) imposes terms and conditions regulating anievethat would be likely to cause the review to
be illusory or impracticable; or
® contains provisions that, for any reason, wdugdmore appropriately contained in an Act.
3.7 In this clause -

“adverse effect” includes abrogation, deprivation, extinguishmedtminution, and a compulsory
acquisition, transfer, or assignment;

“instrument” means -

€) subsidiary legislation in the form in which danith the content it has, when it is published;

(b) an instrument, not being subsidiary legislatithrat is made subject to disallowance by either
House under a written law;

“subsidiary legidation” has the meaning given to it by section 5 of lifterpretation Act 1984

Membersasat thetime of thisinquiry:

Mr Paul Andrews MLA (Chairman) Ms Judy Hughes MLA (up to March 2006)
(since April 2006)

Hon Ray Halligan MLC (Deputy Chairman) Hon Shellexcler MLC (since May 2005)

Hon Barbara Scott MLC Hon Vincent Catania MLC (sitay 2005)

Dr Graham Jacobs MLA Mr Peter Watson (Chairman ugdeember 2005)
Mr Tony Simpson MLA Ms Jaye Radisich MLA (since Mar2006)

Hon Robin Chapple MLC (up to May 2005)

Staff asat the time of thisinquiry:

Kerry-Jayne Braat, Committee Clerk Felicity Mackielfsory Officer (Legal)
Paul Grant, Advisory Officer (Legal) Susan O'Briéwvisory Officer (Legal)
Irina Lobeto-Ortega, Articled Clerk

Address:
Parliament House, Perth WA 6000, Telephone (089222
delleg@parliament.wa.gov.au, website: http://wwwlipment.wa.gov.au

ISBN 19208 8677 X



10

11

CONTENTS

INTRODUGCTION. ..ttttttttteee e e e sttt et e e e e e e s s be e e ee e s s s ssbbbbe e e et e e e e e e e e nsbbb b e eeeaeeeeeennns 1
NON-COMPLIANCE WITHLOCAL LAW MAKING PROCEDURE...........ccccutiiiiiieeeaeeneannes 2
Shire of Dardanup Amendments to the Bush Fire Biega_ocal Law 2003; Shire of
Dardanup Amendment to Property Local Law 2003.............cceeeeeiiiiiiiinnnnnn. 2
Shire of Serpentine-Jarrahdale Local Law Relatinghe Keeping of Dogs; Shire of
Serpentine- Jarrahdale Parking Facilities Local Law................ccovvvviveinnnnn. 3
DRAFTING STYLE OF LOCAL LAWS ...ttt ettt a e e e e 3
City of Melville Local Law Relating to Firebreaks............cccccccviiiiiiiiiinineeiniinns 3
Town of Vincent Local Law Relating to DQgS..........ccccooeeviiiiiieeee 5
ACTIVITIES ON THOROUGHFARES ANDTRADING IN THOROUGHFARES ANDPUBLIC
PLACES LOCAL LAW ...ttt e ettt e e e e e e e seenna e e e e e e e st e e e e e e e e e aannnnnnneeeeeaens 7
Town of Victoria Park Activities on Thoroughfaresdalrading in Thoroughfares
and Public Places LOCaAl LAW..........cooiiiiiiiiiiiiieee et 7
Vegetation ON VEIJGES .......uuiii i eeeeeeeitmmmmmme ettt s s e e e e e e et e e e e e e e eeene s 7
City of Cockburn (Local Government Act) Local L&@E0.............cccoeeeveeieeieeennnnn. 7
CATS LOCAL LAW .ottt ettt e e e e et a e e e e e e et brneaeeeaeeeeanns 8.
Town of Bassendean Responsible Cat Ownership Lagal................................... 8
DOGSLOCAL LAW ...ttt e e e et e e e e e e e s e eeeaaee s 0.1
Shire of Manjimup Dogs Local Law 2004............oooveeiiiiiiiieiiieiiieieieeiieeeeeeeeeee. 10
EXTRACTIVE INDUSTRIESLOCAL LAW ...ttt ettt 10
Shire of Northam Extractive Industries Local Lawd20.............ccccceeevviiiivirieennnnn. 10
FENCING LOCAL LAW.....ciiiiiiiiiiiiiiite ettt e et e e e e e e e s eee e e e e e e ann 12
City of Perth Fencing Local Law 2008........cccooeiiiiiiiiieeeeeeeeeeeeeeeeeee e 12
Inconsistency with the Local Government (Miscellaune Provisions) Act 1960
and the Building Regulations 1989 - building licenc........................... 12
Inconsistency with the Local Government (Miscellaung Provisions) Act 1960
and the Building Regulations 1989 - building licerapplication............. 13
Unauthorised Subdelegation of Legislative POWET...............ccccvviiiveeiennnns 14
Not Authorised and Unreasonable Clause......cccccccooiiiiiiiiiiiiiieiiii, 15
HEALTH LOCAL LAW ....utiiiiieee e ettt ee e e e ettt e e e e e e e s st eeeeeeeeeeaans 17
Shire of Dandaragan Health Local Laws 2Q05...........cccooeeiiieiiieiieeeeeeeeeeeee 17
UNreasonable WOIdING ..........coooiiiiuuees i e e s e e e e e snne 17
OUSEET CIAUSES ....utiiiiiiiee ettt mmmeee ettt e e et e e e e e e st reeeeeannnes 18
SPECIAL EVENTSLOCAL LAW ..coiiiiiiiiiiiiieiiee ettt a e e 20
City of South Perth Special Events Local Law 2005.............cccooeeiiiiiieeiieeeeee. 20
PARKING AND PARKING FACILITIES LOCAL LAW ...ccoeieiiiiiiiiiieeeee e 21
City of South Perth Parking and Amendments Locald 2004........................... 21
Shire of Nannup Local Law Parking and Parking Fii€i...................cccvvvvvvinnnns 22
Shire of Bruce Rock Parking and Parking Facilitiescal Law.................ccccevneeenn. 22
AVEIMENT ClAaUSE ... 22

Conflict with Road Traffic Code 2000 .........ocoveeeeieieeee e eae s 24



12

13

14

15

City of Gosnells Parking and Parking Facilities labt.aw 2005................cco........ 25

PROPERTYLOCAL LAW ...ttt ettt 26
Town of Victoria Park Local Government Property Abcaw Amendment......... 26
Shire of Jerramungup Local Government Property Laeav.............ccccceeeeriinnnnne 26
Reversal of the Burden of Proof .............cceeeeeiiiiiiiiiiie e 27
N oo A= Yo o 11 29
STANDING ORDERSLOCAL LAW ...ciiiiiiiiiieiiiiiie ettt 30
City of Cockburn Local Law Relating to Standing @nl............ccccccooviiiiiiiieeneenn. 30
JETTIES, BRIDGES ANDBOAT PENSLOCAL LAW ..ottt 33
City of Albany Jetties, Bridges and Boat Pens Lagals 2004.............cccccceennneee. 33
(670] {01 I U L] (0] PP PT R UPUPP 34



REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION

INRELATIONTO THE

| SSUES OF CONCERN RAISED BY THE COMMITTEE BETWEEN 1 MAY 2005 AND 30 APRIL

2006 WITH RESPECT TO LOCAL LAWS

11

1.2

1.3

1.4

INTRODUCTION

One of the major initiatives that the Joint Stagdi@ommittee on Delegated
Legislation Committee) was involved in during the Thirty-Sixth Parliamewas the
establishment of the working group of local lawkstaolders Working Group),
which are the:

. representatives from the Department of Local Gawemt and Regional
Development;

. representatives from the Local Government Managgustralia (WA
Division);

. representatives from the Western Australian Locavé&enment Association;
and

. staff members of the Committee.

The Working Group last met on 11 July 2005.

The list of participants also included one membérthe Committee (Hon Ray
Halligan MLC) and a representative from the Depearitrof Health, which monitors
and vets proposed health local laws.

So as to improve the dissemination of the previougbrmal information reports that
were prepared by the Committee for the Working @rtmuidentify and discuss issues
of concern, the Committee has, since 2003, taliledet information reports in both
the Legislative Council and the Legislative AssgmBlVhereas those information
reports were confidential to the Working Group fgpants, the tabled information
reports are now publicly available on the Interaetvww.parliament.wa.gov.au. The
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1.6

1.7

1.8

2

Committee’s Eighth and Ninth Reports are exampléshe tabled information
reports:

This is the third report of the Committee in a egof reports aimed at informing:

. the Parliament;
. local governments; and
. all other stakeholders in the local law making pss;

of the Committee’s position in relation to certésues it has encountered with
respect to local laws.

The Committee’s last such report, Report 9, deih @cal laws considered between
20 December 2003 and 30 June 2004.

This report covers issues arising from local lawsutinised by the Committee
between 1 May 2005 and 30 April 2006. This reporiperiod (rather than one also
incorporating the latter part of 2004) was seleated to the significant change to the
membership of the Committee following the Statetxa in February 2005.

Selected for inclusion in this report are thosealoaws that the Committee has
identified upon scrutiny as being problematic oraising issues that the Committee
wishes to highlight for the guidance of all localvgrnments in the drafting of future
local laws.

NON-COMPLIANCE WITH LOCAL LAW MAKING PROCEDURE

Shire of Dardanup Amendmentsto the Bush Fire Brigades Local Law 2003; Shire of
Dardanup Amendment to Property Local Law 2003

2.1

Section 3.12 of theocal Government Act 199%overns the procedure for the making
of all local laws (including local laws which amemd repeal other local laws)
regardless of the empowering Act. For examplealldaws made under thBush
Fires Act 1954such as th&hire of Dardanup Amendments to the Bush Fire Blega
Local Law must be made “.in accordance with subdivision 2 of Division 2 @3

of the Local Government Act 1995".3

Western Australia, Legislative Assembly and Lkdgige Council, Joint Standing Committee on
Delegated Legislation, Report Bsues of concern raised by the Committee betwaea 9 2003 and
December 19 2003 with respect to Local Latvgril 19 2004; Western Australia, Legislative Asd#yn
and Legislative Council, Joint Standing CommitteeDategated Legislation, Report Bsues of concern
raised by the Committee between December 20 2003Jamel 30 2004 with respect to Local Laws
August 31 2004.

Refer to s 43(4)nterpretation Act 1984
Section 62(1)Bush Fires Act 1954

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc
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2.2

2.3

The explanatory material provided to the Commitbgethe Shire of Dardanup in
relation to these two amendment local laws indat#ébat the s 3.12 procedure was not
properly followed in the making of those amendmiextl laws. As such, the two
amendment local laws were considered by the Comenitiot to have been validly
made as they were inconsistent with their respecéimnpowering Acts, and were
inoperative pursuant to s 3.7 of thecal Government Act 199&nd void under s
43(1) of thelnterpretation Act 1984

On 23 May 2005 the Shire of Dardanup provided tben@ittee with an undertaking
that it would not attempt to enforce these two atineent local laws.

Shire of Serpentine-Jarrahdale Local Law Relating to the Keeping of Dogs; Shire of
Serpentine- Jarrahdale Parking Facilities Local Law

2.4

2.5

2.6

3.1

3.2

3.3

These local laws were not made in accordance Wéltptocedure outlined in s 3.12 of
the Local Government Act 1995No explanatory memoranda or local law making
checklists relating to these local laws were preditb the Committee.

Given that the s 3.12 procedure was not properlpvied in the making of these
amending local laws, they were inconsistent withltbcal Government Act 19%nd
inoperative under s 3.7 of that Act and void unsle¥3(1) of thenterpretation Act
1984

The Committee obtained an undertaking from theeSbirSerpentine-Jarrahdale that
it would recommence the full s 3.12 local law makprocedure with regard to these
local laws.

DRAFTING STYLE OF LOCAL LAWS

The Committee had concerns regarding a number @l laws which, although
technically made in compliance with thecal Government Act 199%ere drafted in
an informal style which raised issues of clarity.

The Committee has a preference, for reasons dgfy;léor local laws to be drafted in
a similar style to Acts and regulations, with thgpmepriate use of headings and
citation clauses.

The Committee noted with interest the local law mgkseminars conducted
throughout Western Australia in late 2005 by thep&tment of Local Government
and Regional Development. It is anticipated thabugh such seminars a degree of
uniformity in drafting style across local governremay become evident.

City of Melville Local Law Relating to Firebreaks

3.4

This local law as published relevantly stated:

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 3
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3.5

3.6

3.7

3.8

“LOCAL GOVERNMENT ACT 1995
BUSH FIRESACT 1954
City of Melville
Local Law Relating to Firebreaks

Under the powers conferred by the Local Governniemnt1995 and
the Bush Fires Act 1954 and by all other powersbéng it, the
council of the City of Melville resolved on 15 Mar2005 to make the
following local law amendment as set out below.

Delete Clause 3 and Insert—

"3 All firebreaks must be cleared by the owneoocupier of
land on or before 15 November in any year, andetladter

be maintained by the owner or occupier clear éitimmable
matter up to and including 30 April in the followj year." ”

The Committee was of the view that this was notptederred way for an amendment
local law to be published. For the sake of clating Committee would prefer
amendment local laws to be set out in a similamfdr as an amending Act of
Parliament.

For instance, the title of the local law as puldtdoes not clearly indicate its status
as an amendment local law. It also fails to hacéaion clause which identifies the
notice as an amendment local law; for example Gty of Melville Local Law
Amendment Relating to Firebreakslt also fails to have a clause which clearly
identifies the principal local law which is beingnanded.

The Committee acknowledged that it could be arghatthe amendment local law is
still valid as its nature and purpose can be dissithrough a thorough scrutiny of
the document. Nevertheless, the Committee forrhedview that the local law was
unclear on its face.

The Committee wrote to the City of Melville poingirout the possible invalidity of
this amendment local law due to the format in whithvas published in the
Government GazetteThe Committee also requested an undertaking fhaCity of
Melville to republish the amendment local law iclaarer format. The local law was
republished as follows in te@overnment Gazetten 24 June 2005:

“BUSH FIRES ACT 1954
City of Melville

LOCAL LAW AMENDMENT RELATING TO FIREBREAKS

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc
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Under the powers conferred by the Local Governniertt1995 and
the Bush Fires Act 1954 and by all other powersbéng it, the
council of the City of Melville resolved on 15 Mar2005 to make the
following local law amendment.

The purpose of this amendment is to amend theo€NMelville Local
Law Relating to Firebreaks to reflect the increasethe bushfire
period that the council of the City of Melville thes.

The amendment is as below.
Delete clause 3 and insert—

“3 All firebreaks must be cleared by the Owner arcOpier of Land
on or before 15 November in any year, and theredféemaintained
by the Owner or Occupier clear of inflammable nrate to and
including 30 April in the following year.”

Town of Vincent Local Law Relating to Dogs

3.9 The Committee took a similar approach when scuitigi this local law. The local
law as published relevantly stated:

“DOG ACT 1976
Town of Vincent
Local Law Relating to Dogs

In pursuance of the powers conferred upon it byahevementioned
Act and of all other powers enabling it, the Colirafi the Town of
Vincent HEREBY RECORDS having resolved on 22 Maégb to

amend the principal Town of Vincent Local Law Retatto Dogs,

published in the Government Gazette on 23 May 2800 its

amendment published in the Government Gazette @edember
2000 as follows—

1. the Seventh Schedule being amended as follows—
(a) by inserting in column 1, the word "7"; and

(b) by inserting in column 2, the words "The sout
portion of Les Lilleyman Reserve bounded by Gill
Street, to the south and the prolongation of the
northern kerb-line of Woodstock Street, eastwards
across Les Lilleyman Reserve".

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 5
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2. the Eighth Schedule being amended at item 3 by
inserting in column 2, after the words "North Bér
the words "Except that portion of the reservegiuly
bounded by Gill Street, to the south and the
prolongation of the northern kerb-line of Woodsto
Street, eastwards across Les Lilleyman Reservé".

3.10 The Committee sought and obtained an undertakimg fthe Town of Vincent that
the local law would be republished in a clearernfat. The local law was
subsequently republished in tigovernment Gazetten 12 August 2005 in the
following format:

“DOG ACT 1976
Town of Vincent
Local Law Relating to Dogs Amendment Local Law 2005

Under the powers conferred by the Dog Act 1976 rasraled from
time to time and under all other powers enablinghie Council of the
Town of Vincent resolved on the 22nd day of Ma@d52o0 make the
"Town of Vincent Local Law Relating to Dogs Amenun@cal Law

2005".

In this local law, the Town of Vincent Local Lawi&®iag to Dogs as
published in the Government Gazette on 23 May 20@Damended
as published in the Government Gazette on 30 M&30 26nd 5
December 2000, is referred to as the principal lotzw and is
amended as follows—

1 Seventh Schedule Amended
The Seventh Schedule is amended as follows—

After the words "6. Banks Reserve: Joel Terracest Parth." insert
in column 1 the number "7.", and insert in columth& words "The
south portion of Les Lilleyman Reserve bounded ilySBeet, to the
south and the prolongation of the northern kerteliof Woodstock
Street, eastwards across Les Lilleyman Reserve."

2 Eighth Schedule Amended
The Eighth Schedule is amended as follows—

In column 2 at Item No. 3 after the words "Lesdyithan Reserve-
North Perth" insert the words "except that portiof the reserve

6 G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc



SIXTEENTH REPORT

3.11

roughly bounded by Gill Street, to the south anal gholongation of
the northern kerb-line of Woodstock Street, eastwascross Les

nn

Lilleyman Reserve".

The Committee resolved to maintain a watching koiethe general issue of drafting
styles for local laws and to liaise with the Depseht of Local Government and
Regional Development and the Working Group as requi

ACTIVITIESON THOROUGHFARESAND TRADING IN THOROUGHFARES AND
PUBLIC PLACESLOCAL LAW

Town of Victoria Park Activities on Thoroughfaresand Trading in Thoroughfares and
Public Places Local Law

Vegetation on Verges

4.1

4.2

The Committee noted that the amendments to cl Rdf(ahe principal local law
would remove a six metre buffer zone for vegetatiarverges near intersections and
permit plants up to 0.75 of a metre in height tayb@vn on verges near intersections.
The Committee was concerned at the safety imptinatiof this amendment,
particularly where small children may be crossimg toad.

The Town of Victoria Park undertook to amend thealdaw to permit only grasses or
similar vegetation to be planted within six metoésn intersection.

City of Cockburn (Local Government Act) Local Laws 2000

4.3

4.4

4.5

This local law inserts the following cl 9.11(6A)anthe principal local law:

“In the absence of any proof to the contrary, agbiog trolley is to
be taken to belong to the retailer whose name iskethon the
trolley.”

The Committee identified this clause as an atteropt,the part of the City of
Cockburn, to make it easier to obtain convictioas d breach of the local law by
reversing the onus of proof in relation to the owsh@ of shopping trolleys. Such a
clause is not generally authorised or contemplbjetheLocal Government Act 1995.

Under common law, it is ordinarily the duty of thesecution in a criminal matter, or
the plaintiff in a civil matter, to prove all of¢helements of the offence (crimirfadyr
the cause of action (civiljn order to make out the case against the othey.pThis
is known as the burden or onus of proof.

Woolmington v DPP1935] AC 462 at 481R v Falconer(1990) 171 CLR 30.
For exampleMunce v Vinidex Tubemakes Pty [1874] 2 NSWLR 235.

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 7
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4.6

4.7

4.8

5

TheLocal Government Act 199%ermits the reversal of the onus of proof in ontg o
circumstance. Section 9.13 of thecal Government Act 1998 a provision that
reverses the burden of proof, but only where veBidre involved in an offence under
the Act or subsidiary legislation made under thé Ac

The Committee noted, however, that identical ptions to that contained in this local
law currently exist in a number of local laws (suah theTown of Victoria Park
Activities on Thoroughfares and Trading in Thorofaghs and Public Places Local
Law 2000 that have been accepted by the former Joint Stgn@iommittee on
Delegated Legislation. This clause is also coethiwithin the Western Australian
Local Government AssociatioWMAL GA) Activities in Thoroughfares and Public
Places and Trading Model Local Law.

The Committee formed the view that, even thoughcthase does reverse the onus of
proof and may not sustain a legal challenge iretlent of a prosecution, the burden in
this instance is not particularly onerous for shinggrolley owners.

CATSLOCAL LAW

Town of Bassendean Responsible Cat Ownership Local Law

51 This local law provided that &eeper” shall not allow a cat to be or create a
“nuisance”. Furthermore, a person may not keep more tharcai® over the age of
two months on their premises without the prior teritapproval of the Council. A
penalty of up to $1,000 applied to a contraventérthe local law, with a modified
penalty by way of infringement notice of $100.
5.2 The local law defines ‘&eeper” as:
“(@) the owner of the cat;
(b) a person by whom the cat is ordinarily kept;
(© a person who has or appears to have immediattody or
control of the cat;
(d) a person who keeps the cat, or has the catean or his
possession for the time being; or
(e) a person who occupies any premises in whicbhat is
ordinarily kept or ordinarily permitted to live;”
5.3 The local law defines ‘@muisance” as:
“II]f a cat—
8 G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc
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5.4

5.5

5.6

5.7

5.8

5.9

(a) is injurious or dangerous to the health of apgrson or
domestic or Australian indigenous animal or is i topinion
of an authorised officer likely to be injurious dangerous to
the health of any person or domestic or Austrdlic]
indigenous animal;

(b) creates a noise which persistently occurs @ntinues to a
degree or extent which in the opinion of an auitent
person, and has or could have a disturbing eféecthe state
of reasonable physical, mental, or social welldggiof a
person; or

(c) behaves in a manner that is contrary to a ozmble
standard of behaviour expected of an animal inlticality of
the premises where the cat is normally resident;”

In the past the Committee has been concerned ticit & local law may make

otherwise innocent persons guilty of offences ircuwginstances where they neither
own the cat nor have the care or control of thdaatvhich a permit is required. This

arises from the broad definition 8keeper’ and the absence in the local law of
specific defences to the offence provisions.

The definition of keeper includes in paragraph “(e) a person who occupies any
premises in which the cat is ordinarily kept or ioi@ily permitted to live.”

The wording of the definition of keeper has sinitlas to the wording in s 3 of the
Dog Act 1976f a “... person liable for the control of the dog .which includes'...
the occupier of any premises where the dog is ardinkept or ordinarily permitted
to live.”

The mischief attempted to be remedied by such adbdefinition is acknowledged.
Without a broad definition, the problem of ideniifg and prosecuting the owner of a
cat could prove extremely difficult when severargoms occupy the one premises
where a cat for which a permit is required (bubh@s obtained) is ordinarily kept or
ordinarily permitted to live.

However, under thBog Act 197@&he person deemed to be liable for the contrahef
dog has the benefit of an express defence und@&Bst@ a charge of a breach of
certain provisions. Essentially, the occupier wikootherwise deemed liable for
control of the dog has a defence if at the matdina the occupier can show that the
dog was in fact owned by some other person (wharottupier shall identify) over
the age of 18 years.

No similar defence was provided for in the loca¥ lnd it therefore appeared to make
occupiers strictly liable to a penalty when theg aot the owner of the cat or have the

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 9
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5.10

6

cat under their care and control. Such a resujt oeaviewed as contrary to the right
to due process at law.

The Committee sought and obtained an undertakiomg the Town of Bassendean to
amend the local law to provide for a defence farsth persons deemed to be the
keeper of a cat in the definition Weeper”.

DoGsLocAL LAwW

Shire of Manjimup Dogs Local Law 2004

6.1

6.2

6.3

7

Section 51 (ba) of thBog Act 1976rovides for local laws to extend the operation of
s 31 of theDog Act 1976to specified public places or classes of pulbces.

The Shire of Manjimup Dogs Local Law 20@dirported to extend the operation of s
31 of theDog Act 1976 and listed the properties to which this extensapplied.
However, it was unclear whether the propertiegdish the local law were public or
private properties.

The Shire of Manjimup confirmed that some privat®perty was erroneously
included within the described land and undertookatoend the local law. This
undertaking was fulfilled by an amendment gazetied 7 February 2006.

EXTRACTIVE INDUSTRIESLOCAL LAW

Shire of Northam Extractive | ndustries Local Law 2004

7.1

7.2

The purpose of this local law is to regulate extvacindustries. Clause 2.1(3) of the
local law stated:

“(3) This local law applies to all land other tha@rown land, in the
district; and apply, except wherein these local dawxpressly
excluded, to every excavation, whether existingnade before or
after the coming into operation of these local ldaws

The Committee compared this clause with cl 1.2¢the WALGA Model Extractive
Industries Local Law, which relevantly states:

“The provisions of this local law —
(@) subject to paragraphs (b), (c), (d) and (e);

® apply and have force and effect throughoutlmle
of the district; and

10
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7.3

7.4

7.5

7.6

7.7

7.8

(i) apply to every excavation whether commenceolr p
to or following the coming into operation of thisal
law;

(b) do not apply to the extraction of minerals unttee Mining
Act 1978;

(c) do not apply to the carrying on of an extraetimdustry on
Crown land;

(d) do not apply to the carrying on of an extraetimdustry on
land by the owner or occupier of that land for ume that
land ... "

The Committee formed the view that the Shire oftNeam’s local law purported to
regulate not only existing and future excavatidng,also past excavations.

At common law there is a presumption against thiospective operation of
legislation. Retrospective operation of legislatioffends the general common law
principle that legislation intended to regulate lmeonduct ought to deal with future
actions and ought not to change the character siftgnsactions carried out upon the
faith of the then existing law.

A further presumption is that when interpreting $awin the absence of an
unambiguous contrary intention, such laws shouldnberpreted so as not to disturb
principles of the common law and equfity.

These legal presumptions apply to both primary anfsidiary legislation. If
retrospectivity is beyond the power conferred by émabling Act, any retrospective
element of a subsidiary instrument made underAhais invalid. A general local law
making power like that in s 3.5(1) of thecal Government Act 199%ould not
permit the making of retrospective local laws amdpén the public interest. This has
been upheld by the High Court of AustraliaBroadcasting Co of Australia Pty Ltd v
The Commonwealt{1935) 52 CLR 52 and iMaxwell v Murphy(1957) 96 CLR 261.

The Local Government Act 199%oes not authorise retrospective local laws and for
this reason, cl 2.1(3) of this local law raised thegal presumption against
retrospective legislation.

The Committee sought and obtained from the Shirblatham an undertaking that
the Shire would clarify the wording of cl 2.1(3) dhe ground that retrospective
operation of local laws is not authorised or comilted by thd.ocal Government Act
1995
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8

FENCING LOCAL LAW

City of Perth Fencing Local Law 2005

8.1

The purpose of this local law is to provide for tkegulation, management and control
of the installation of fences within the City ofrBes district.

Inconsistency with the Local Government (MisceltarseProvisions) Act 1960 and the
Building Regulations 1989 - building licence

8.2

8.3

8.4

8.5

The Department of Local Government and Regional digpment provided a

submission to the City of Perth regarding the dvadtsion of this local law. The

Department expressed concerns about cl 8, whichidges that a building licence is

not required for building or erecting“a. dividing fence or boundary fence that is a
sufficient fence as detailed under clause 15.”

The Department indicated that the need to obtamiling licence is prescribed in
Part XV of theLocal Government (Miscellaneous Provisions) Act@86d the local
law should not be defining what does and does egtire a building licence. The
City of Perth contended that this is a common jpra@mongst local governments and
cited theTown of Bassendean Local Law Relating to Fencin@52@azetted on
26 April 2005) as a recent example. It argued $irate there is no formal definition
of what constitutes a ‘building’:

“IIJt seems to be accepted that local authorities cacidg which
structures are issued with a building licence adlwas having the
discretion to interpret which structures are cowerby the Local
Government (Miscellaneous Provisions) Act 1960.”

However, s 364(10) of thkocal Government (Miscellaneous Provisions) Act(L96
provides that, for the purposes of that sectioa,térm ‘building’ does not include a
fence. In the Committee’s view, this implies thia term ‘building’, as it is used in
the rest of that Act, includes fences. Accordingly374 of the_ocal Government
(Miscellaneous Provisions) Act 196and reg 10 of th&uilding Regulations 1989
requires a building licence to be obtained by as@erwishing to build or alter a
building, including a fence, before commencingwuek.

The Committee noted that cl 8 may have an unusaatipal effect. The wording of
cl 8 suggests that a building licence will needb® obtained for a dividing or
boundary fence that does not meet the exact regaimts of a sufficient fence, even
though cl 15 only prescribes the minimum requiretser a sufficient fence. Clause
14(2) confirms this interpretation of cl 8, by @jilig a person to obtain a building

Minister for Lands and Forests v McPhers@®91) 22 NSWLR 687. See also Chapter 5, D.C. Pearce
and R.S. GeddeStatutory Interpretation in Australjd&ifth Edition, Butterworths, 2001.

12
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8.6

licence even if he or she wishes to erect a digidéance that exceeds the requirements
of a sufficient fence. The Committee noted th&t nactical result is unlikely to arise
from the wording used in th€wn of Bassendean Local Law Relating to Fencing
2005.

The Committee accordingly formed the view that el&@s inconsistent with s 374 of
the Local Government (Miscellaneous Provisions) Act QLl%hd consequently,
inoperative and void pursuant to s 3.7 of tleeal Government Act 19%nd s 43(1)
of thelnterpretation Act 1984respectively.

Inconsistency with the Local Government (MisceltarseProvisions) Act 1960 and the
Building Regulations 1989 - building licence apption

8.7

8.8

8.9

Regulation 11 of th8uilding Regulations 1989vhen read with s 374 of tHeocal
Government (Miscellaneous Provisions) Act 19ffescribes the requirements for
making an application for a building licence getigréGeneral Requirements).

Clause 10 of th€ity of Perth Fencing Local Law 20(&escribes the requirements
for making an application for a building licencethvirespect to fencingFéncing
Requirements). The Department of Local Government and Regi@atelopment
had also suggested to the City of Perth that siheeapplication requirements are
controlled by other written laws, this local lawositd not also seek to prescribe such
requirements.

The City of Perth contended that the General Requénts are only relevant to
buildings that are more complex than fences, fange, the General Requirements
include providing:

“Building details

@) 2 complete sets of drawings (to scale nottless1:100)
showing —
0] a plan of every storey;
(i) at least 2 elevations of external fronts;
(iii) one or more sections, transverse or longinali
(iv) the heights of each storey;
(V) depth of foundations;...

Block details

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 13
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(b) a block and drainage plan (to a scale not ligss1 1:500)
showing —

® street names, lot nhumber, and title referencethe
site with the north point clearly marked;

(ii) the size and shape of the site;

(i)  the dimensioned position of proposed new dini
and of any existing buildings on the site;

(iv) the relative levels of the site with respexttie street
or way adjoining;

(V) the position and size of any existing sewerd an
existing stormwater drains;

(vi) the position of street trees, if any, betwdka site
and the roadway;”

8.10 Clause 10 of the local law requires a buildingdioe application to be submitted with:

“(@ where required, a copy of planning approvabied by the
City under the city planning scheme;

(b) two copies of plans drawn to scale of not l#¢ssn 1:50
showing the size, position, design, and the metbbéd
construction of the proposed fence;

(© the relevant building licence fee; and

(d) such other information as may be required by @ity to
assist in determining the application.”

8.11 The Committee considered that the Fencing Requinesnare more relevant to
building licence applications with respect to femiceThe Fencing Requirements are
not inconsistent with, and do not operate to exelutle General Requirements, but
rather, they appear to supplement the General Ragants.

Unauthorised Subdelegation of Legislative Power

8.12 Clause 17(1) provides that the City will determiteav a ‘front fence’ or a ‘boundary
fence’ that is adjacent to a vehicle access paimt thoroughfare will be truncated or
reduced in height in order to preserve sight linée problems associated with the

14 G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xaxdoc
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8.13

8.14

8.15

unauthorised subdelegation of local law making povie discussed in the
Committee’s Fourth Repdrand Eighth Repoft.

Section 433(23) of thd.ocal Government (Miscellaneous Provisions) Act Q196
authorises the making of local laws underltbeal Government Act 1996r:

“... prescribing the height to which a building mag erected, which
height may vary according to the position of théding, the width of
any road upon which it abuts, or any other matter;”

Clause 17(1) amounts to a subdelegation of legislgtower because it provides for
the City to determine (by simple majority) how derant front fence or boundary
fence will be truncated or reduced in height rathen prescribing the dimensions of
such fences in the local law itself (that woulduieg an absolute majority decision
and all of the other requirements imposed by s ®fLthe Local Government Act

1995.

In the Committee’s view cl 17(1) was not authorised contemplated by theocal
Government Act 1996r theDividing Fences Act 19611t is also inconsistent with s
433(23) of theLocal Government (Miscellaneous Provisions) Act AL%6d is
consequently, inoperative and void pursuant to7sds.the Local Government Act
1995and s 43(1) of thinterpretation Act 1984respectively. The Committee advised
the City of Perth that cl 17(1) should be amendedhsit it prescribes the required
dimensions of front fences and boundary fences vithepn are adjacent to a vehicle
access point or a thoroughfare.

Not Authorised and Unreasonable Clause

8.16

8.17

Clause 31(2) provides that when a court convicggeeson of failing to pay for a

building licence under the local law before eregtinfence, the court may order the
person to pay the building licence fee to the @ityPerth in addition to any other
orders the court may make.

Under cll 28 and 10(c) of this local law, it is affence to erect a fence without first
paying the fee for the application of a buildingelce (if it is necessary to obtain one
under the local law). Clause 28(3) provides thabnvicted, a person who commits
such an offence is liable to a fine of up to $5,00he effect of cl 31(2) is that the

person could be ordered by the Magistrates Coyayoa fine of up to $5,000 as well

as to pay the relevant application fee to the Gitierth.

Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on
Delegated Legislation, Report @ity of Perth Code of Conduct Local LaB8eptember 2002, pp43-45.

Western Australia, Legislative Assembly and Lkdige Council, Joint Standing Committee on
Delegated Legislation, Report Bsues of concern raised by the Committee betwaea 9 2003 and
December 19 2003 with respect to Local Latgiil 2004, ppl2-14.
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8.18

8.19

8.20

8.21

8.22

8.23

The failure to pay the application fee is an offshthat is, it is of a criminal nature.
However, the City's recovery of the unpaid appimatfee is in the nature of a civil
claim, which should ordinarily be pursued sepayatelany criminal proceedings.

Clause 31(2) also provides the potential for a grersonvicted of failing to pay the
application fee to be penalised twice for the sasfience. This ‘penalty upon a
penalty’ is not permitted under s 434 of thecal Government (Miscellaneous
Provisions) Act 1960r s 3.10 of thé.ocal Government Act 1995

The empowering sections do authorise the City ofiRte create, via this local law, an
offence for the non-payment of the application &€l to punish the offender with a
fine of up to $5,000. However, the relevant Aatsnibt authorise the City of Perth to
empower the Magistrates Court to order the payroktite application fee to the City
of Perth upon the offender’s conviction. The Cotteei notes that there is authority
that supports the view that subsidiary legislationnvalid if it seeks to add to the
method of penalty that is authorised under the eveping Act(s)°

The Committee sought and obtained from the CitiP@fth a written undertaking that
the following amendments would be made to the |tal

. cl 8 to be deleted;

. cl 17(1) to be amended so that it prescribes thaired dimensions of front
fences and boundary fences when they are adjagenvéhicle access point
or a thoroughfare; and

. cl 31(2) to be deleted.

The City of Perth undertook to amend the local lakthe City of Perth also provided
the Committee with a comprehensive response setiirigvarious administrative
difficulties that the City anticipated that it walukencounter in complying with the
Committee’s interpretation of the relevant legisiat

The Committee acknowledged these administrativBcdifies and encouraged the
City of Perth to approach both the Department ofdldsovernment and Regional
Development and the Department of Housing and Warits a view to initiating
possible legislative reform.

10

Clause 28(1) of this local law. See also slii@rpretation Act 1984

D.C. Pearce & R.S. Argumeridelegated Legislation in Australigsecond Edition, Butterworths, Perth,
1999, pp182-183.

16
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9

HEALTH LOCAL LAW

Shire of Dandaragan Health Local Laws 2005

9.1

This local law appears to have been based on alocddilaw - one which contained a
number of provisions that have previously beenarfcern to the Committee and on
which the Committee has previously reported.

Unreasonable Wording

9.2

9.3

9.4

Section 6.3.3 of the local law provided as follows:

“A person shall not place or cause to be placedoin on any
premises, and an owner or occupier of premisesl| stwl permit to
remain in or on the premises -

(@) any food, refuse or other waste matter whiclghniattract
rodents to the premises or which might afford harage for
rodents; or

(b) any food intended for birds or other animals,

unless it is contained in a rodent proof receptamiea compartment,
which is kept effectively, protected against actgsodents.”

The Committee has, in the past, considered thateffext of these clauses is to
potentially prohibit both of the following situatie:

. serving food for human consumption on plates or Ibpwhich are then
placed on tables or bench tops or some other sjréen

. the usual method of feeding pets by means of piapet food into a bowl or
some other open container that can be accessért Ipet.

The Committee has previously held this prohibitimn be unreasonable and has
requested that the wording be changed so as tdategonly the storage of food,

refuse or other waste matter. The Committee atdesnthat in November 2003 the
Minister for Health provided an undertaking to tBemmittee that the Executive

Director, Public Health, would not consent to amgpgmsed local laws that contained
this clause.

11

Western Australia, Legislative Assembly and Lkdige Council, Joint Standing Committee on
Delegated Legislation, Report Bsues of concern raised by the Committee betwees 92003 and
December 19 2003 with respect to Local Latysl 2004, pp4-5.
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Ouster Clauses

9.5 Sections 6.1.5(3), 6.2.3(3), 7.1.2(4) and 7.1.9}he local law provide that if an
owner or occupier fails to execute any work dirddte a notice from the Shire to be
done in order to:

. eradicate/control/prevent the breeding of fliesnmsquitoes;
. clean/disinfect/disinfest/sanitise premises ordhijn
the Shire can execute that work at the cost obttreer or occupier, and:

“The Council shall not be liable to pay compensatmr damages of
any kind to the ..[person served with the notice] in relation to any
action taken by the Council under this Section.”

9.6 Such provisions have in the past been considerethdyCommittee to be ‘ouster
clauses’. These clauses by their character seekidbthe jurisdiction of courts to
hear claims or review decisions of inferior cowtdribunals. The clauses purport to
prevent an owner or occupier of private land fronmding an action in tort for
damages or making a claim for compensation ag#iesShire for any loss, damage or
injury that they may sustain as the result of théreéss work to clean, disinfect,
disinfest or sanitise the premises or things onptieenises. That is, they seek to oust
the liability of the Shire.

9.7 Section 9.56 of theLocal Government Actl995 protects councillors, council
employees and agents from personal liability it wdro perform actions or omissions
in good faith. However, this protection does ndtead to the entity known as ‘the
local governmentl.2 The above mentioned clauses are therefore void fo
inconsistency with s 9.56(4) of th®cal GovernmenAct 1995

9.8 The liability of public authorities in tort is wedistablished and governed by the same
principles that apply to private individudfs. A public authority such as a local
government can be liable, as if it were a privagiviidual, for the torts of negligence,
nuisance, trespass and breach of a statutory diddyvever, the fundamental common
law right to bring an action in tort or otherwisgainst a local authority may be
abrogated or modified by statute. Subsidiary lagen may only permit abrogation
in circumstances where the empowering Act permitseither expressly or by
necessary implicatio?‘ﬁ

12 Section 9.56(4),ocal Government Act 1995.

3 Pursuant to s 43(lnterpretation Act 1984.

14 Sutherland Shire Council v Heymé&t985) 157 CLR 42.
5 Coco v The Queef1994) 179 CLR 427 at 437 to 438.
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9.9

9.10

9.11

9.12

9.13

The common law has always frowned on deprivatiatheut compensatiotf. Where

a public authority carries out work that may resuithe destruction or loss of private
property or the injury of a person, the owner @itthroperty or the injured person has
a common law right to pursue the public authority tompensation for that
destruction, loss or injury. That common law riglain only be removed by statute
where there are express wotdsyr where that removal is necessarily impfigd.
Where that common law right is removed by subsydiagislation, that removal will
be invalid unless there is clear authority fonittie empowering Act.

Section 344(1)(b) of thelealth Act 191provides that;...in addition to any penalty,
any expense incurred by ... the local governmentthdrexecution of work directed
to be executed by any person and not executednyshiall be paid by the person ...
failing to execute the work”. However, there is no section of the Act that aith
expressly or necessarily implies that a local gorent will not have to provide
compensation to the owner of property destroyetb dhe owner or occupier injured
during the local government’s execution of the vgoiidk

. eradicate/control/prevent the breeding of flies ama$quitoes; and
. clean/disinfect/disinfest/sanitise premises ordhin

The above mentioned clauses may also be void famisistency with s 259 of the
Health Act 1911° That section provides that the owner of any bhogdanimal, or
thing that is destroyed by direction of the ExeeitDirector, Public Health or the
local government under Part IX (Infectious Diseasssntitied to compensation to
the extent and subject to the conditions proviaedrf that section.

Accordingly, ss 6.1.5(3), 6.2.3(3), 7.1.2(4) and.9(3) of the local law were not
authorized or contemplated by, and were incondistéh, theHealth Act 1911 As
explained above, the clauses were also inconsigtightthe Local Government Act
1995

The Committee sought and obtained from the Shir®arfidaragan an undertaking
that,inter alia, the following amendments would be made to thalltzw:

a) s 6.3.3 to be amended so that it refers only tdenasstored food; and

16

17

18

19

See F.A.R. Bennior§tatutory Interpretation - A Cod€&ourth Edition, Butterworths, 2002, p707.
Deeble v Robinsofi954] 1 QB 77.

Coco v the Queerf1994) 179 CLR 427Daniels Corporation International Pty Ltd and Anor v
Australian Competition and Consumer Commisge002) 77 ALJR 40.

Section 43(1)Interpretation Act 1984.
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10

b)

the following ouster clauses to be amended so &g do not invalidly
purport to exclude common law negligence or brezfctiuty actions against
the Shire of Dandaragan:

$6.1.5(3);
$ 6.2.3(3);
s7.1.2(4); and

$7.1.9(3).

SPECIAL EVENTSLOCAL LAW

City of South Perth Special Events Local Law 2005

10.1

10.2

This local law was designed to regulate speciahevsuch as the annual Australia
Day fireworks display. The Committee noted two mebncerns regarding this local

law:

Clause 7 prohibited a person from possessing amgusi ‘large object’
(defined as meaning various objects, including ¢muchairs, couches, beds,
fridges, wading pools and another object with aimyeshsion greater than 1.5
metres) in a public place within a special evewctton SEL) on a special
event day $ED), unless the person: (a) is transporting the largject to
private property or a licensed area; or (b) haspti@ written permission of
the City of South Perth. The Committee was coreerinat such a broad
definition of ‘large object’ was unreasonable aswibuld unintentionally
capture beach umbrellas or ‘beach tents’, which beysed to protect users
from the sun’s rays, especially when one considbet special event
spectators could otherwise be exposed to the swexfended periods of time.

Clause 15 purported to allow the City to resolve,dbsolute majority, to
establish alcohol free locationAKLs), SELs and SEDs. This clause
essentially used a determination device in a way éippeared to breach the
Committee’s stated position on such devices.

The Committee requested a written undertaking ftoenCity of South Perth that it
would, inter alia:

a)

b)

as soon as possible, provide an exemption for beadbrellas and ‘beach
tents’ and other similar shade providing objectsigt the offence created in
cl 7; and

either repeal cl 15 as soon as possible or presthid AFLs, SELs and SEDs
in a local law as soon as possible.

20
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10.3

11

The City undertook to amend the local law as regpgesn July 2005, and the
amendments were gazetted in December 2005.

PARKING AND PARKING FACILITIESLOCAL LAW

City of South Perth Parking and Amendments Local Laws 2004

111

11.2

11.3

114

115

Clause 5 of this amendment local law inserted a oeW4 into the principal local
law. Clause 7.4 purported to allow the City of 8oBerth to ‘establish’ a temporary
‘general no parking zoneZpne), rather than prescribe a Zone in the local |®elit

In effect, this clause allowed the City to makeote8ons about a Zone’s area and the
dates and times during which a Zone operates, vittiee need to make a local law.
That is, resolutions to establish or change thecZgifi have legislative effect, despite
the fact that they are not local laws. Howevetalgovernments are only authorized
by the Parliament to make legislation in the forfiozal laws. The cl 7.4 device is
effectively the same as a ‘determination’ devicéhiol is usually used in local
government property local laws.

The use of determination devices avoids scrutinybbth the Department of Local
Government and Regional Development and the Patfiun a manner similar to the
use of a policy made by a simple majority of coumtithe City of Perth Code of
Conduct Local Law’ This is because the mandatory procedure for rgasitocal
law under s 3.12 of thieocal Government Act 1995 not required to be followed in
order to make, repeal or amend a determinatiorirésn. The determination device
also bypasses the requirements of s 42 ofintexpretation Act 1984n relation to
publication of the determination in tl&azette tabling in both Houses of Parliament
and the possibility of disallowance.

It could not have been the intention of Parliamfentthe procedures contained in s
3.12 of theLocal Government Act 19%nd s 42 of thénterpretation Act 19840 be
avoided. Any local law that attempts to evade taryuby the Department of Local
Government and Regional Development or the Parliirfwéa the Committee) is not
authorized by thé.ocal Government Act 199% inconsistent with thinterpretation
Act 1984and is void.

There is also an argument that determinations atrtoua subdelegation of legislative
power, since determinations are made by a simplmrityaof council members,
whereas local laws must be made by an absoluterityapd council members under s
3.12(4) of thd_ocal Government Act 1995

20

Western Australia, Legislative Assembly and Lkdige Council, Joint Standing Committee on
Delegated Legislation, Report Report in relation to the City of Perth Code of Cortduccal Law
September 2002.

G:\DATA\DG\Dgrp\Dgrpfinal\dg.lls.060530.rpf.016.xxdoc 21



Delegated Legislation (Joint Standing Committee)

11.6

11.7

11.8

By inserting the new cl 7.4 into the principal lbtaw, cl 5 of this amendment local
law appeared to breach the Committee’s positiodetarmination devices.

The Committee requested a written undertaking ftoenCity of South Perth that it
would, inter alia:

. either repeal cl 5 of the amendment local law assas possible or prescribe
in the local law the area and dates and times efatjpn of any Zone as soon
as possible; and

. refrain from enforcing any Zones in the meantime.

The City of South Perth undertook to amend thell@a as requested in July 2005,
and the amendments were gazetted in December 2005.

Shire of Nannup Local Law Parking and Parking Facilities

11.9

In this local law the Shire of Nannup had erronépaslopted the out-dated text of
another local government’'s local law. This instamh was disallowed by the
Legislative Council on 23 August 2005 on the recandation of the Committee
after the Shire of Nannup was unable to provide @mmmittee with a formal
undertaking to amend the local law. For detaile #g&e Committee’s Eleventh
Report*

Shire of Bruce Rock Parking and Parking Facilities Local Law

11.10 This local law regulates the parking of vehicleshe district of the Shire of Bruce

Rock. The Committee noted the following mattersarficern.

Averment Clause

11.11 Clause 5.2 of the local law states:

“5.2 Averment on complaint asto clause 1.4 (2) agreement

An averment on a complaint that this Local Law &pto a parking
facility or a parking station under an agreemenfereed to in clause
1.4 (2), shall be sufficient proof that this Lodaw applies to that
facility or station, unless there is proof to thentrary that such an
agreement does not exist.”

21

Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on
Delegated Legislation, Report 1%hire of Nannup Local Law Parking and Parking Faie$, August
2005.

22
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11.12 This clause is based on cl 10.2 of WALGA'’s formepdél Parking and Parking
Facilities Local Law, which was discussed in thenfdttee’'s Ninth Report as
follows:

“Clause 10.2 of the pro forma provides that:

An averment on a complaint that this Local Lawlegspto a
parking facility or a parking station under an agment
referred to in clause 1.5(2) [a private parkingragment],
shall be sufficient proof that this Local Law apgl to that
facility or station, unless there is proof to tbentrary that
such an agreement does not exist.

The clause deems that a mere averment or assehairthe parking
local law applies to the private land under a ptwaparking
agreement is sufficient proof of that application)ess there is proof
that the agreement does not exist. ...

The equivalent clauses in the gazetted local lasvense the burden
of proving that a valid private parking agreemenkists. In

prosecuting a parking offence under one of the tj@ddocal laws,

the local government merely has to assert that,eura private

parking agreement, the parking local law appliesth® relevant

private land before the accused is required to whigp the existence
of the agreement to establish his or her innocence.

Section 9.13 of the Act does not authorize the mgadif a clause that
is equivalent to clause 10.2 of the pro forma. i8acB.13 only
reverses the burden of proving the identity of fmerson who
committed the offence; it does not reverse the drumf proving the
existence of a valid private parking agreementtHa Committee’s
view, the clauses in the gazetted local laws that equivalent to
clause 10.2 of the pro forma would not be authatrizeor

contemplated by the Act.

The Committee has notified the WALGA of these sssneelation to
the gazetted local laws that adopted the problemnelauses in the
pro forma:

- The local governments have provided the Commitite av
written undertaking to refrain from relying upohet clauses
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that are equivalent to clause 10.2 of the pro famwhile the
issues are still being resolved with the WALGA.”

11.13 It is noted that WALGA'’s current Model Parking aRarking Facilities Local Law
(updated in April 2005) does not contain an aveltrsiEuse.

Conflict with Road Traffic Code 2000

11.14 Clause 3.7(2)(e) and (l) of the local law replisaté4.5(2)(e) and (k) of the WALGA
Model Local Law. The Committee’s Ninth Report ribtthe following possible
conflict between this clause and the provisiontheRoad Traffic Code 2000

“Clauses 4.5(2)(e) and (k) of the pro forma providespectively, as
follows:

(2) A person shall not park a vehicle so that portion of the

vehicle is:

(e) on or within 10 metres of any portion of a
carriageway bounded by a traffic island,;

(K) within 10 metres of the nearer property line
of any thoroughfare intersecting the
thoroughfare on the side on which the vehicle
is parked, unless a sign or markings on the
carriageway indicate otherwise.

The Committee considered that the equivalent ckirs¢he gazetted
local laws are inconsistent with regulation 143(#)the Road Traffic
Code 2000the Code), which provides that there must be at least 20
metres between a parked vehicle and a traffic lgjhiated on the
same carriageway:

A person shall not stop a vehicle on a carriagewagiin 20
m from the nearest point of an intersecting cageaay at an
intersection with traffic-control signals, unleske driver
stops at a place on a length of carriageway, oainarea, to

2 Western Australia, Legislative Assembly and Lkgige Council, Joint Standing Committee on

Delegated Legislation, Report Bsues of concern raised by the Committee betweeerbber 20 2003
and June 30 2004 with respect to Local Latusgust 2004, pp12-13.
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which a parking control sign applies and the drivie
permitted to stop at that place under these retijuta.

Clauses 4.5(2)(e) and (k) of the pro forma do ndfeckntiate

between intersections that do and do not contaffitr lights. In the
Committee’s view, they incorrectly imply that itlasvful to park a
vehicle within say, 12 metres from the nearest fitralight

intersection. It was the Committee’s view that ¢lgeivalent clauses
in the gazetted local laws would be inoperative aail to the extent
of their inconsistency with regulation 143(2) oétBode pursuant to
section 3.7 of the Act and section 43(1) of therpretation Act 1984.

The Committee recognizes that regulation 8 of tbdeCcontemplates
that local laws can be made to regulate subjecttengatthat overlap

with the scope of the Code. However, the Committesiders that it

could not have been the intention of the Parliameriten enacting
section 3.5 of the Act, for that section to be ukgdlifferent local

governments to make local laws that imposed ditestopping

distances to those imposed in other local govertmistricts.”?®

11.15 The Committee’s Ninth Report noted that the Comerithotified WALGA of this
issue.

11.16 The Committee sought and obtained from the Shifro€e Rock an undertaking that
the averment clause in the local law would be riggka

City of Gosnells Parking and Parking Facilities Local Law 2005

11.17 Clause 8.2 of this local law also contained thealidvaverment clause referred to
above.

11.18 The local law was based both on a superseded WAMBsAel Local Law and the
City of BayswaterParking and Parking Facilities Local Law 2004The City of
Bayswater local law’s cl 9.2 (an averment clausea)s wnodelled on cl 10.2 of
WALGA'’s 2003 Model Parking and Parking Facilitieedal Law.

11.19 The Committee wrote to the City of Gosnells andisety that cl 8.2 of the local law
was inconsistent with the latest version of thevaht WALGA Model Local Law and
should be deleted. The City of Gosnells provided umdertaking to delete the
averment clause.

B Ibid, pp11-12.
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12

PROPERTY LOCAL LAW

Town of Victoria Park Local Government Property Local Law Amendment

12.1

12.2

12.3

12.4

This amendment local law inserted a new definittdrwhat constitutes é&camera
device”in the principal local law. The definition statdtht a‘camera device”’means
“an apparatus for taking photographs or moving pies, and includes a mobile
phone when equipped for this purposeAn offence was also created if a person
operates a camera device in any portion of a tbiletk or change room on local
government property: cl 5.3(3). This new defimtivas inserted as a measure to
reduce the opportunities for inappropriate photphi@ images to be obtained of
young children.

With the advent of new technology, especially ia ffast 12 to 18 months, the choice
of the word ‘equipped’ in the definition 6€amera device”was, in the Committee’s
view, problematic as many new mobile phones are aquipped with photographic
abilities. A likely scenario is of a person usingnabile phone to make a telephone
call (or to receive a telephone call) whilst imdet block or change room, who under
this definition is unintentionally committing anfefce subject to a $100 modified
penalty. However, another person using a mobilnphthat is not equipped with a
camera for the same purpose would not be committingffence. Although it could
be assumed that a local government enforcemerteoffiould be able to differentiate
between a mobile phone being used as a commumcadéweice and the phone being
used as a photographic device, the Committee ceresidhat this would not be clear
cut.

It was the view of the Committee that a more sligihrase to use in the definition of
“camera device” in the local law would béa mobile phone wherusedfor this
purpose”as it would avoid the above scenario.

The Committee therefore sought and obtained an rtaideg from the Town of
Victoria Park that the local law would be amendedtst the definition ofcamera
device”is changed by substituting the wdted” for the word‘equipped”.

Shire of Jerramungup Local Government Property Local Law

12.5

12.6

By this local law the Shire of Jerramungup adopteel Shire of Exmouth Local
Government Property Local Laas published in th&overnment Gazettaf 10 July
2000 and as amended in Bevernment Gazettan 13 December 2002, as a local law
of the Shire of Jerramungup, subject to a numbenadifications.

The purpose of the local law is to regulate thescaontrol and management of all
property of the local government, except thorougddfa Some activities are permitted
only under a permit or under determination and s@uivities are restricted or
prohibited.

26
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Reversal of the Burden of Proof

12.7 Clause 8.4 of the local law demonstrated the probl¢hat can arise when a local
government adopts the text of an older, out-ddtazil law. The relevant WALGA
Model Local Law had been amended to address previmmcerns raised by the
Committee, but those recent amendments to the WALMAdel were not
incorporated in this local law. In fact, the Corttew’s Ninth Report dealt with the
exact problem as identified in this case when thigeSof Boyup Brook adopted the
Shire of Exmouth Local Government Property Locatfa

12.8 Clause 8.4 of the local law provided that:
“ Liability for damage to local government property

8.4(1) Where a person unlawfully damages local gowent
property, the local government may by notice intingi to
that person require that person within the timeuiegd in the
notice to, at the option of the local governmeuty the costs
of —

(@) reinstating the property to the state it was in
prior to the occurrence of the damage; or

(b) replacing that property.

(2)  Unless there is proof to the contrary, a perg®mo be taken
to have damaged local government property withimckuse
(1) where —

€)) a vehicle or a boat caused the damage, the
person was the person responsible, at the
time the damage occurred, for the control of
the vehicle or the boat; or

(b) the damage occurred under a permit, the
person is the permit holder in relation to that
permit.

3) On a failure to comply with a notice issued endubclause
(1), the local government may recover the costsrred to in
the notice as a debt due to it.”

12.9 However, cl 10.4 of the relevant WALGA Model Lodaw currently states:

2 Ibid, pp9-11.
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12.10

12.11

12.12

12.13

“Liability for damage to local government property

10.4(1) Where a person unlawfully damages local eguwent
property, the local government may by notice intingi to
that person require that person within the timeuiegd in the
notice to, at the option of the local governmeaty fhe costs
of —

(@) reinstating the property to the state it was in
prior to the occurrence of the damage; or

(b) replacing that property.

(2) On a failure to comply with a notice issued endubclause
(1), the local government may recover the coserred to in
the notice as a debt due to it.”

Clause 8.4(1) allows the Shire of Jerramungup sodsa notice to a person who has
unlawfully damaged the Shire’s property to pay twsts of either reinstating or
replacing the property. Clause 8.4(3) provides iththe person fails to comply with
the notice, the Shire can recover the costs reféaén the notice as a debt due to it.

Clause 8.4(2) deems a certain person to be redpentr the damage to Shire
property unless there is proof to the contrary. evéhthe damage was caused by a
vehicle or boat, the relevant person is the pevglon was responsible for the control
of the vehicle or boat at the time the damage @edur Where the damage occurred
under a permit, the relevant person is the perotddr.

Under this local law, it is not an express offetwe&nlawfully damage Shire property.
Clause 8.4 appears to deal with civil liabilityhat than criminal liability. That is,
when, for example, a car that is owned by the Skidamaged, cl 8.4 will allow the
Shire to issue a notice to a person to pay fordimestatement or replacement of that
car, and if that payment is not made, the Shiretisan sue for that cost as a debt.

Section 9.13 of theocal Government Act 199%oes reverse the burden of proof, but
only where vehicles are involved in an offence urtie Act or subsidiary legislation
made under the Act. Further, s 9.13 only deemsotimeer of the vehicle to have
committed the offence. The Committee took the vibat cl 8.4 of the local law is
not authorised by s 9.13 of thecal Government Act 199%ecause:

. it relates to damage that occurred under a pematidition to damage caused
by a vehicle or boat;

. even where it relates to damage caused by a vebicleoat, cl 8.4 deals
mainly with civil liability, not criminal offencesand

28
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. the person deemed by this local law to be liabtetie damage is the person
who had control of the vehicle at the time, not ¢tlwener of the vehicle as is
contemplated by s 9.13.

Airport access

12.14 The local law modifies th&hire of Exmouth Local Government Property LocakLa
by including provisions relating to the Jerramundugport, which is operated by the
Shire.

12.15 The provisions basically prohibit access to th@air by persons and animals other
than for the purposes of work, travel or (in theecaf persons) to farewell or greet
passengers without the prior approval of the lgoalernment. Only those provisions
relating to animals on airport property are coveiredhe relevant WALGA Model
Local Law, and the Model provisions have been ahpie

12.16 The airport provisions (cl 5.10) contain the foliogy references tddesignations”
and“resolutions” of the local government:

“(2) The local government may from time to tidesignate or set
apart any specified part to or parts of the Airport:-

(@) to which only personfFom time to time designated
by the local government shall be admitted;

(b) to which persons other than those mentioned in
subclause (1) shall not be admitted,;

(© to which the general public, or any limited st&s of
the general public, may be admitted, either at all
times or at specified times, or for limited pericd
generally upon such terms and conditioas the
local government may resolve;

(d) to which no vehicle may be admitted or to whach
limited class of vehicles may be admitted or tocivhi
vehicles may be admitted only on such terms and
conditionsas the local government may resolve;

(e) to which no aircraft may be admitted or to whiz
limited class of aircraft may be admitted or to ethi
aircraft may be admitted only on such terms and
conditionsas the local government resolves.
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12.17

12.18

12.19

12.20

13

(3) Signs, markings or notices may be placed bydbal government
at the airport indicating the limits of any part tfe airport set
apart for any special or limited use under subcka(®).

(4) Notwithstanding the provisions of this clauske tlocal
government may on special occasions, for instanceaerial
pageant or other event of public interest, make hsuc
arrangements for the control of the airpods it may by
resolution impose.” (emphasis added)

The Committee has expressed concern at such widehed ‘determination’ clauses
in the past where, by a simple majority resolutiointhe Council, the express
provisions of a local law may be over-ruled. Then@nittee has regarded these
provisions as a sub-delegation of a local goverrtimémcal law making power which
is not authorised by theocal Government Act 1995

However, the Committee has in recent years agra#d tie Department of Local
Government and Regional Development and WALGA teiermination devices are
permissible to a certain degree within local gowsent property local laws which
follow the WALGA Model Local Government Property ¢al Law and thereby
provide a determination-making process where thaipis given an opportunity to
comment on a determination of a local governmefurkdt comes into effect.

The local law as adopted by the Shire of Jerramprigciuded the relevant WALGA
Model determination-making process. However, toen@ittee noted that in cl 5.10
of the local law the wordsdesignate” and “resolution” are used rather than
“determination”. This indicates the intended use of a process & #iis local law

outside of the permissible formal local law makimy determination-making
processes.

The Committee sought and obtained an undertakioigp the Shire of Jerramungup
that:

. cl 8.4 would be deleted and replaced by cl 10.thefWALGA Model Local
Government Property Local Law; and

. subclauses 5.10(2)-(4) would be deleted.

STANDING ORDERSLOCAL LAW

City of Cockburn Local Law Relating to Standing Orders

13.1 This local law repealed the City of Cockburiiscal Law Relating to Standing
Orders gazetted 10 August 1999, and created a new Sigu@tiders Local Law.
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13.2 In 2001, the Committee scrutinised amendments ¢01®09 local law and had an
issue with a ‘declaration of due consideratidause which stated:

“Any Councillor who is not familiar with the substee of any report,
Minutes or other information provided for considioa at a meeting
shall declare that fact at the time declarationsdole consideration
are called for in the Order of Business of the nmgeand in the event
any Councillor makes such a declaration the Colmrcshall leave

the Council Chamber before any discussion or votinghat matter

takes place.”

13.3 At that time the Committee was concerned that dlealllaw was inconsistent with s
2.10 of theLocal Government Act 199%hich outlines the role of councillors.
Section 2.10 provides:

“Therole of councillors
A councillor —

@) represents the interest of electors, ratepaygeid residents of
the district;

(b) provides leadership and guidance to the comtyuini the
district;

(c) facilitates communication between the commuaitg the
council;

(d) participates in the local government's decisioaking
processes at council and committee meetings, and

(e) performs such other functions as are given tmancillor by
this Act or any other written law.”

13.4 Further, s 2.7 of theocal Government Act 199&ovides that the role of the council
is to direct and control the local government’samff as well as being responsible for
the local government’s functions. Clause 4.14 loé tocal law appeared to be
inconsistent with ss 2.10 and 2.7 of thecal Government Act 199%nd therefore
under s 3.7 of theocal Government Act 1998as inoperative to the extent that it is
inconsistent with théocal Government Act 1995

13.5 On a broader level, the attempt by cl 4.14 to pnese democratically and validly
elected councillor to vote appeared to be contriarythe theory of democratic
representative government upon which local govemnge based. The Committee
could not see how the clause could be authorisddruhe general law making power
contained in s 3.5 of tHeocal Government Act 1995
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13.6

13.7

13.8

13.9

13.10

13.11

However, the Committee was not able to initiateoice of motion for disallowance
or recommend disallowance of the local law in 2@81lthe last day for giving notice
of motion for disallowance had passed before then@ittee held its first meeting on
6 July 2001 (after its establishment on 28 Junel 00

The Committee identified a similarly-worded ‘deelaon of due consideration’ clause
when the new local law was gazetted in 2005. Téese states:

“Any member who is not familiar with the substarmdeany report,

minutes or other information provided for consid#ra at a meeting
shall declare that fact at the time declarationsdoe consideration
are called for in the order of business of the nmgeand in the event
any member makes such a declaration the member Ishak the

Council chamber before any discussion or votinghat matter takes
place.”

The Committee’s 2001 position regarding the probith this clause still held when
the Committee considered the local law in 2005e Tommittee was of the view that
the clause was beyond the power of the City of Gaok to make under thieocal
Government Act 1995

Section 5.21 of theocal Government Act 1998ates:

“(1) Each council member and each member of a citteenwho
is present at a meeting of the council or commiteentitled
to one vote.

2) Subject to section 587 each council member and each
member of a committee to which a local governmewep or
duty has been delegated who is present at a meefirtige
council or committee is to vote.

3) If the votes of members present at a courrcd sommittee
meeting are equally divided, the person presidiray rrast a
second vote.”

Thus theLocal Government Act 19%pntemplates that voting is both an entitlement
and a duty.

The Committee sought and obtained an undertakiogn fthe City of Cockburn to
either amend or delete cl 4.9 and not to enforgetite meantime. In December 2005
the City of Cockburn fulfilled its undertaking aranended the declaration of due
consideration clause to read as follows:

25

‘Disclosing members not to participate in meetings’

32
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14

“Any member who is not familiar with the substamfeany report,
minutes or other information provided for considéra at a meeting
shall declare that fact at the time declarationsdoie consideration
are called for in the order of business of the nmegt

JETTIES, BRIDGESAND BOAT PENSLOCAL LAW

City of Albany Jetties, Bridges and Boat Pens Local Laws 2004

14.1

14.2

14.3

14.4

14.5

14.6

Clause 3.4 of this local law stated that:
“... an authorised person may:

@) board any vessel at any time to inspect ousidany
mooring lines;”

The Local Government Act 199%oes not provide an express power of entry for an
authorised person to enter private property suchtasat.

The Committee noted that some people live on Hoatse boats at marinas and
formed the view that the general principle thatremtithout authority is a trespass
should apply in this circumstance. Every unausieal entry upon private property is
a trespass, the right of a person in possessicentitied to possession to exclude
others from those premises being a fundamental amaw right*°

The Committee also noted that Part 3, Division 8pdvision 2 of thelocal
Government Act 1998tled: ‘Certain provisions about land’ only apgdito private
property that is land. Thexpressio uniuprinciplé’ may apply to exclude matters
other than land from the entry procedures set motihé Local Government Act 1995
However, arguably, given that a boat is privatepprty, it should be treated similar to
land, that is, the subject matter should be in 8ales 3.1 and 3.2 and must comply
with the procedures for entering private land sétio Part 3, Division 3, Subdivision
2 of theLocal Government Act 1995

The Committee considered that the subject mattet 8f4(a) was more appropriately
placed in the substantive part of thecal Government Act 1995

The Committee sought and obtained from the Citjlbiny an undertaking to delete
cl 3.4(a) and not to enforce it in the meantimehe Subsequent amendment was
gazetted in February 2006.

26

27

Entick v Carrington(1765) 2 Wils KB 275 at 291Halliday v Neville(1984) 155 CLR 1 at 10 per
Brennan JPlenty v Dillon(1991) 171 CLR 635.

The express inclusion of one subject matter iespdill others are excluded.
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15

15.1

15.2

CONCLUSION

The drafting and procedural errors that are disuliss this report represent only a
sample of the types of errors encountered by thmr@ittee during this reporting
period. In the Committee’s view, errors of thistsmntinue to appear to stem from a
combination of a lack of resources and local lavkimg experience on the part of
some of the drafters.

The Committee’s report is provided as a means sis@sce and guidance to those
local government officers or consultants taskedh wiafting local laws.

Mr Paul AndrewsMLA
Chairman

30 May 2006
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