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Executive Summary i 

EXECUTIVE SUMMARY 

1 Section 130 of the Biosecurity and Agriculture Management Act 2007 (Act) authorises the 
Minister for Agriculture and Food (Minister) to determine a rate chargeable on specified 
land, or classes of land, for each financial year for the purposes of the Declared Pest Account. 
This rate is set by gazetting a notice of the Minister’s rate determination. Such a notice was 
published in the Government Gazette on 27 June 2017 (Notice). 

2 The Joint Standing Committee on Delegated Legislation (Committee) is of the view that the 
Minister, before gazetting the Notice, did not consult affected landowners individually, as 
required by section 131 of the Act and regulation 4(2)(b) of the Biosecurity and Agriculture 
Management (Declared Pest Account) Regulations 2014. Accordingly, the Notice was made 
invalidly. 

3 The Notice offends the Committee’s Term of Reference 10.6(a) because it is not ‘within 
power’ of its enabling Act. 

Recommendations 
Findings and recommendations are grouped as they appear in the text at the page number 
indicated: 
 

RECOMMENDATION 1 Page 7

The Committee recommends that Biosecurity and Agriculture Management Act 2007 Notice Under 
Section 130(1) be disallowed. 
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1 Reference and procedure 
1.1 The Biosecurity and Agriculture Management Act 2007 Notice Under Section 130(1) (Notice) 

was published in the Government Gazette on 27 June 2017. Upon that gazettal, the Notice 
stood referred to the Joint Standing Committee on Delegated Legislation (Committee).1 On 
16 August 2017, the Notice was tabled in the Parliament and became subject to 
disallowance. 

2 The Notice 
2.1 Section 130 of the Biosecurity and Agriculture Management Act 2007 (Act) authorises the 

responsible Minister2 (Minister) to determine a rate chargeable on specified land, or classes 
of land, for each financial year. This rate is set by gazetting a notice of the Minister’s 
determination. The rate is charged for the purposes of the Declared Pest Account.3 The funds 
collected are matched by an amount taken from the Consolidated Account to be used for 
purposes related to the control of declared pests in the areas in which the rates have been 
collected.4 

2.2 Pursuant to section 170 of the Act, the funds are paid out of the Declared Pest Account to 
recognised biosecurity groups5 (RBGs). The explanatory memorandum advised that, each 
year, the responsible department6 (Department) approves operational plans submitted by 
these groups for the control and eradication of wild dogs, feral pigs, feral camels and 
declared pest plants. These operational plans are used to calculate the rates.7 

2.3 The Notice specified the following areas of land for the purposes of the 2017–18 rates 
determination: 

a) Specified area (a) is land held under pastoral lease in the local government districts 
of Carnarvon, Exmouth, Greater Geraldton, Murchison, Upper Gascoyne, 
Northampton and Shark Bay. 

b) Specified area (b) is land held under pastoral lease in the local government districts 
of Coolgardie, Dundas, Kalgoorlie-Boulder, Laverton, Leonora, Menzies, 
Ngaanyatjarraku, Sandstone, Wiluna and Yilgarn. 

c) Specified area (c) is land held under pastoral lease in the local government districts 
of Broome, Derby-West Kimberley, Wyndham-East Kimberley and Halls Creek. 

                                                      
1  Committee Term of Reference 10.5: Standing Orders of the Legislative Council Schedule 1, clause 10.5. 
2  Currently, the Minister for Agriculture and Food. 
3  Refer to Appendix 1 for a reproduction of sections 130 and 131 of the Act. 
4  Notice, Explanatory Memorandum, Legislative Council, p 1. 
5  Recognised under the Act s 169. There are currently six RBGs: the Carnarvon Rangelands Biosecurity Association, 

Goldfields Nullarbor Rangelands Biosecurity Association, Kimberley Rangelands Biosecurity Association, 
Meekatharra Rangelands Biosecurity Association, Pilbara Regional Biosecurity Group and Eastern Wheatbelt 
Biosecurity Group: Department of Primary Industries and Regional Development, 5 January 2018, Government of 
Western Australia, Perth, viewed 30 January 2018, <https://www.agric.wa.gov.au/bam/recognised-biosecurity-
group-reports>; and Hon Alannah MacTiernan MLC, Minister for Agriculture and Food, Letter, 2 November 2017, 
p 2. 

6  Currently, the Department of Primary Industries and Regional Development, formed by an amalgamation of the 
Departments of Agriculture and Food, Regional Development and Fisheries, and Regional Development 
Commissions on 1 July 2017. 

7  Notice, Explanatory Memorandum, Legislative Council, p 1. 
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d) Specified area (d) is land held under pastoral lease in the local government districts 
of Cue, Meekatharra, Mount Magnet, Mount Marshall, Perenjori and Yalgoo. 

e) Specified area (e) is land held under pastoral lease in the local government districts 
of Ashburton, East Pilbara, Karratha and Port Hedland. 

f) Specified area (f) is land identified: 

as rural freehold in a valuation roll maintained under the Valuation of Land Act 
1978, in the area within a 15km radius from the south-west corner of 
Bibbawarra Road and North West Coastal Highway in the Shire of Carnarvon, 
with a minimum rates amount payable of $200. 

g) Specified area (g) is land in the local government districts of Kondinin, Kulin, Lake 
Grace, Merredin, Mount Marshall, Mukinbudin, Narembeen, Nungarin, Trayning, 
Westonia and Yilgarn that is: 

i. identified as rural freehold in a valuation roll maintained under the 
Valuation of Land Act 1978; and 

ii. no less than 20 hectares in area in the following hectare ranges as 
follows— 

 

Hectare ranges Flat rate (fixed sum) 

$ 

20–1000 30 

>1,000–2,000 45 

>2,000–5,000 140 

>5,000–10,000 250 

>10,000–15,000 400 

>15,000 600 

2.4 On average, the rates set for specified areas (a) to (f) in 2017–18 increased by three per cent 
from the 2016–17 rates, but with wide variations, as is shown in Table 1 below. The 
Committee noted that the method of calculating the rate for specified area (g) has changed: 
in 2016–17, the rate calculation was based on the unimproved value of the land; in 2017–18, 
the rate calculation was based on the size of the land. 
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Table 1: Details of declared pest rates for 2017–18 

 
[Source: Notice, Explanatory Memorandum, Legislative Council, p 2.] 

2.5 The Department explained that there were two reasons for the marked increase in the rate 
for area (e) above: 

 There was a realignment of the shire boundaries between Carnarvon and Ashburton 
which resulted in the Pilbara Regional Biosecurity Group ceding two stations to the 
Carnarvon Rangelands Biosecurity Group. 

 Two pastoral leases were surrendered to the Crown.8 

3 Statutory procedure for making the Notice 
3.1 Section 131 of the Act9 requires the Minister to undertake a level of consultation that is set 

out in regulation 4 of the Biosecurity and Agriculture Management (Declared Pest Account) 
Regulations 2014, which reads as follows: 

                                                      
8  Barney Dzowa, Manager Recognised Biosecurity Group Systems, Invasive Species, Department of Primary 

Industries and Regional Development, email, 9 August 2017. 
9  Refer to Appendix 1 for a reproduction of sections 130 and 131 of the Act. 
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(1) In this regulation — 

affected land, in relation to a proposal to determine a rate under section 130 of the 
Act, means the land or the class of land in respect of which it is proposed to determine 
the rate; 

relevant newspaper, in relation to a proposal to determine a rate under section 130 
of the Act, means a newspaper circulating generally in the area in which the affected 
land is situated. 

(2) Not less than one month before determining a rate chargeable on land under section 
130 of the Act, the Minister must — 

(a) publish a notice in a relevant newspaper — 

(i) identifying the affected land; and 

(ii) stating the rate that the Minister proposes to determine; and 

(iii) inviting submissions from interested persons regarding the 
proposed determination; 

and 

(b) in so far as is reasonably practicable, send by post a copy of the notice to 
each owner of affected land. (underlining added) 

3.2 According to the Explanatory Memorandum supplied to the Committee, the following 
consultation was undertaken for the 2017–18 rates determination: 10 

 

3.3 There was no indication that copies of the Notice had been sent by post to each owner of 
affected land. When the Committee’s staff queried whether the consultation requirements of 
regulation 4(2)(b) had been met, the Department confirmed that a direct, individualised mail-
out did not occur for 2017–18. 

4 Scrutiny of the Notice 
4.1 The Committee first scrutinised the Notice at its meeting on 11 September 2017, during 

which the Committee resolved to write to the Minister regarding the consultation 
requirements for making the Notice. More specifically, the Committee inquired whether 
regulation 4(2)(b) had been satisfied in this instance. 

4.2 The phrase ‘reasonably practicable’ has been well considered by the courts. In Slivak v Lurgi 
(Australia) Pty Ltd (2001) 205 CLR 304, Justice Gaudron stated that: 

                                                      
10  Notice, Explanatory Memorandum, Legislative Council, p 1. 
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the question whether a measure is or is not reasonably practicable is one which 
requires no more than the making of a value judgment in light of all the facts. … 
three general propositions are to be discerned from the decided cases: 

 the phrase “reasonably practicable” means something narrower than “physically 
possible” or “feasible”; 

 what is “reasonably practicable” is to be judged on the basis of what is known at the 
relevant time; 

 to determine what is “reasonable practicable” it is necessary to balance the likelihood of 
the risk occurring against the cost, time and trouble necessary to avert that risk.11 

4.3 In this context, the risk is that not every affected landowner is consulted and provided with 
an opportunity to comment on the proposed rate for their specified area. This risk would be 
minimised if the Minister conducted a direct, individualised mail-out pursuant to regulation 
4(2)(b), in addition to the newspaper notices.  

4.4 To determine whether the mail-out will be ‘reasonably practicable’, the likelihood of the risk 
that affected landowners are not consulted individually must be balanced against the ‘cost, 
time and trouble necessary’ to conduct that mail-out. 

4.5 The Committee’s preliminary view was that it would have been reasonably practicable to 
write to each landowner directly and the Department should have carried out the 
consultation exercise, as envisaged by regulation 4(2), in full. The Committee’s reasons for 
this view were as follows: 

 Current word-processing and mail merging software could have been used to ensure 
that the production of the letters to each landowner would not be overly onerous or 
time-consuming. 

 The expense of posting 3000 letters is small in comparison to the importance of ensuring 
that those people who will be affected by a rate determination are consulted individually 
prior to the determination. The rates will potentially have a significant financial impact 
upon the affected landowners and, accordingly, these landowners should be properly 
apprised of the intended rate determination and the associated process for providing a 
submission to the Minister. The regulations contemplate that this should be achieved 
through both general and, where reasonably practicable, individual notifications of the 
proposed rates. 

 Given that the affected lands are in regional and/or remote areas, the Committee was 
not convinced that the consultation actions which were taken would have been sufficient 
to properly notify the affected landowners. Individually posted letters would have been 
the most reliable method of notifying those landowners. 

4.6 As the consultation requirements in regulation 4(2) are pre-conditions to the making of a 
rate determination, the Committee’s preliminary view was that the Notice had not been 
made validly—it was potentially void and of no effect. Accordingly, the Notice may have 
breached the Committee’s Term of Reference 10.6(a) for not being ‘within power’. 

4.7 In response, the Minister advised that a direct, individualised mail-out ‘could have been 
effected’.12 That advice is sufficient to confirm to the Committee that the mail-out was 
reasonably practicable in this instance. 

                                                      
11  Slivak v Lurgi (Australia) Pty Ltd (2001) 205 CLR 304, pp 322–3. 
12  Hon Alannah MacTiernan MLC, Minister for Agriculture and Food, Letter, 2 November 2017, p 2. 
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4.8 Instead of addressing the Committee’s question about whether regulation 4(2)(b) had been 
satisfied on this occasion, the Minister contended that the affected landowners had been 
consulted extensively about the Notice using other means: 

it is unlikely that writing to each landholder, as required by regulation 4(2)(b), 
would add further value to the process and may be viewed as an unnecessary 
expense. … 

because of the extensive consultation previously undertaken by the RBGs, … a mail 
out … would have been of little, or no, practical effect given the level of 
consultation already undertaken with pastoral lease holders.13 

4.9 In her letter dated 2 November 2017 (Appendix 2), the Minister details the consultation 
activities which are undertaken by RBGs on a yearly basis. In summary, the RBGs engage with 
landholders, farmers and industry in their local areas to prioritise the management of 
declared pests, and to develop pest control plans and budgets. That information is then used 
by the RBGs to advise the Minister on the declared pest rates which will be required for each 
financial year.14 

4.10 The Minister asserted that the success of the RBGs’ local level consultation can be 
demonstrated by the low number of submissions received by her office when the proposed 
declared pest rates are published in relevant newspapers pursuant to regulation 4(2)(a).15 The 
Committee does not consider this issue relevant. 

4.11 The Minister explained that the levels of response from affected landowners to direct, 
individualised mail-outs pursuant to regulation 4(2)(b) are low, while the level of 
engagement with the RBGs is increasing. In 2014–15, the level of response to a mail-out was 
so low that no mail-out has occurred since.16 The fact that at least one mail-out has occurred 
in the past suggests to the Committee that these mail-outs can be reasonably practicable. 

4.12 The anticipated level of response to a mail-out is an irrelevant consideration when 
determining whether the process will be reasonably practicable in the circumstances. Put 
another way, a low level of response does not equate to the mail-out process being 
reasonably impracticable.  

4.13 The Minister formed the view that the mail-out was unnecessary in this instance. However, 
that consideration: 

 is not the same as determining whether it was reasonably practicable to conduct the 
mail-out in the circumstances 

 is a matter of policy and does not come within the Committee’s remit. 

4.14 The Minister also appears to have decided that, in general, the mail-out process is 
unnecessary. As such, the Minister intends to approve an amendment to regulation 4(2) of 
the Biosecurity and Agriculture Management (Declared Pest Account) Regulations 2014 to 
remove the requirement for direct, individualised mail-outs of notices of rates 
determinations.17 

                                                      
13  ibid. 
14  ibid., pp 1–2. 
15  ibid., p 2. 
16  ibid. 
17  ibid., p 3. 
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5 Conclusion 
5.1 After considering the Minister’s response, the Committee endorsed its preliminary view that 

the Notice is void by reason of non-compliance with regulation 4(2) of the Biosecurity and 
Agriculture Management (Declared Pest Account) Regulations 2014 and, in turn, section 131 
of the Act. 

5.2 The requirement to post a copy of a notice is triggered if, in the circumstances, it is 
reasonably practicable to do so. The relevant question in deciding whether or not to post a 
notice to each affected landowner is whether it is reasonably practicable to undertake that 
activity, not whether there have already been other methods of consultation (extensive or 
otherwise). In the Committee’s opinion, it was reasonably practicable for the Minister to send 
the Notice to each affected landowner in this instance, and the requirement under 
regulation 4(2)(b) was triggered. 

5.3 Being in breach of the Act, the Notice offends the Committee’s Term of Reference 10.6(a), 
which states that: 

In its consideration of an instrument, the Committee is to inquire whether the 
instrument— 

is within power; 

5.4 The Committee therefore recommends to the Parliament that the Notice be disallowed. 
Strictly speaking, an instrument of delegated legislation which is made invalidly is void and 
of no effect, and cannot be disallowed. With this in mind, the disallowance which is 
recommended by the Committee may be viewed as unnecessary. However, there are a 
number of benefits in recommending the disallowance of invalid delegated legislation, 
including ensuring they are removed from the public record, thereby reducing the risk of 
public misinformation. 

6 Recommendation 
6.1 The Committee makes the following recommendation: 

RECOMMENDATION 1 

The Committee recommends that Biosecurity and Agriculture Management Act 2007 Notice Under 
Section 130(1) be disallowed. 

 

 

 

 

 

Ms Emily Hamilton MLA 

Chair 

 

 



 

8 Appendix 1    Biosecurity and Agriculture Management Act 2007, sections 130 and 131 

APPENDIX 1 

BIOSECURITY AND AGRICULTURE MANAGEMENT ACT 2007, SECTIONS 130 
AND 131 
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APPENDIX 2 

LETTER FROM MINISTER FOR AGRICULTURE AND FOOD 
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