
WESTERN AUSTRALIA 

CCC I Corruption and 
Crime Commission SENSITIVE 

Legal in Confidence 
Your reference: 
Our reference: 00618/2019;00622/2019 

25 July 2019 

The Hon Kate Doust MLC 
President 
Chair of the Procedure and Privileges Committee 
Legislative Council 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

By Email: ClerkLC@parliament.wa.gov.au 

Dear President 

Documents produced to the Commission under Notices to Produce NPR 00615-2019-4614 and 
NPR 00615-2019-4647 

The Commission has the utmost respect for the role of the Committee in fulfilling important 
functions of Parliament. Accordingly, I am writing to inform you that on 22 July 2019 the 
Commission received a USB from the State Solicitor's Office on behalf of the Director General of the 
Department of the Premier and Cabinet in answer to the Commission's Notices to Produce 
numbered NPR 00615-2019-4614 and NPR 00615-2019-4647 {the Notices). 

The USB was received after the State Solicitor's Office, acting on behalf of the Director General, 
reviewed each document falling within the ambit of the Notices. The State Solicitor informed me 
that his Office would review the material and only the material that his Office considered was not 
the subject of parliamentary privilege would be produced to the Commission. 

The Commission is investigating grave allegations of serious misconduct against former members 
of Parliament. The documents covered by the Notices are essential to the advancement of this 
important investigation. 

Without the documents the Commission would be impeded in fulfilling its statutory investigative 
function. 
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For further reassurance, I have instructed the Commission 's investigators to quarantine any 
document from the USB that may be produced to persons examined by the Commission, or which 
may be referred to in a report. It is the Commission's intention that a copy of th is material be 
provided to the Committee, or its chosen representative, so that it may, if it wishes, review the 
document to confirm it is not capable of attracting parliamentary privi lege. 

The Commission acknowledges that once the former members become aware of the investigation 
then they will have a right to make a claim of parliamentary privilege. When the investigation moves 
from a covert to an overt phase the Commission will remain alert to the former members' right to 
make such a claim. Should a claim for parliamentary privilege be made at any stage during the overt 
investigative phase by a former member, the Commission will refer the claim back to the 
Committee for determination by the Council. 

On the facts as currently known, it is likely the Commission's investigation wil l result in at least one 
report to Parliament. It is my intention, whether required by CCM Acts 86 or not, that a copy of the 
report(s) be provided to the Committee prior to tabling to afford a further opportunity to ensure 
that parliamentary privilege is protected and Article 9 has been complied with. 

Looking to the future, it is important to recognise that the Commission is yet to receive all materials. 
As previously indicated, the material produced in answer to the s 95 notices to date is unlike ly to 
be the only documents requested from the Department of the Premier and Cabinet. 

The back-up tapes from the Department have not yet been produced. Our information technology 
analysts have been informed that the current data from which these tapes will be extracted is likely 
to be between 400 - 600 terabytes of data. A furthers 95 notice is likely to be issued in t he future 
requiring material from the back up tapes to be produced to the Commission. This is likely to 
produce email documents in the millions to be reviewed and considered, as well as multiple 
terabytes of data. 

I recognise the Committee supports the Commission in the exercise of this functions and does not 
wish to hinder or cause further delay to the investigation. Accordingly, I am keen to meet with you 
to discuss other ways in which this matter may be cooperatively managed moving forward, which 
will provide assurance to the Committee that parliamentary privilege is being upheld. 

I look forward to speaking with you soon and working together with the Committee on these 
important aspects of each of our functions. 

Yours sincerely 

~ l'tl'l(eJ.~ 

John McKechnie, QC 
Commissioner 

Al202676 
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WESTERN AUSTRALIA 

Our reference: 

16 August 2019 

00618/2019; 
00622/2019 

Hon Kate Doust M LC 

President of the Legislative Counci l 
Legislative Council of Western Australia 
Parliament House 

4 Harvest Terrace 
WEST PERTH WA 6005 

Dear Madam President 

M EETING 16 AUGUST 2019 

CCC I Corruption and 
Crime Commission 

Thank you for your letter of 15 August 2019. I apologise if I misunderstood the purport of the letter from 
the Usher of the Black Rod. 

I am keen to meet wit h the Committee and am happy to do so at the arranged time today. 

I think it might be more productive if we first met in an informal round table way, rather than a private 
hearing but t hat is a matter for you. 

I would like, so to speak, to hit t he 'reset ' button and work together to find a solution because this will 
be a cont inuing issue in the current investigation and will probably arise from time to time in future. 

The issue as I see it, is not primari ly a legal issue or a debate about whether parliamentary immunity 
applies but the practical impact in t he modern era. The ru les around parl iamentary immunity have 
developed over more t han three centuries but t hey are proving unworkable in an era which sees data 
measured in terabytes, not folios. 

I look forward to reaching a collaborative solution with the committee. 

Yours sincerely 

(f' f\1'K£<4.;.,__ 

John McKechnie QC 

COMMISSIONER 

Contact the Corruption and Crime Commission 
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CCC I Corruption and 
Crime Commission SENSITIVE 

Legal in Confidence 

Your reference: 

Our reference: 00618/2019; 00622/2019 

23 August 2019 

The Hon Kate Doust MLC 
President 

Chair of the Procedure and Privileges Committee 
Legislative Council 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

Dear President, 

Resolution of issues of Parliamentary Privilege arising in Commission investigations 

Thank you for our informal meeting this morning, and your willingness to engage with the technical 
aspects of our function in the Digital Forensic Unit. 

It is clear that we both recognise the challenge of the current Commission investigation provides an 
opportunity to determine the process for resolving questions of Parliamentary immunity that arise 
in Commission investigations. This is a question for possible future investigations as well as an 
urgent question in the context of the Commission's Operation Betelgeuse. It is a question that may 
affect both Houses in the future. 

As I have stated in earlier correspondence, it is apparent the Committee supports the Commission 
in the exercise of its statutory functions; and the Commission in turn has respect for the role of the 
Committee in fulfilling important functions of Parliament. Access to relevant material necessary 
to progress the inquiry requires cooperation between the House and the Commission, but with 
due recognition of the processes of the Legislative Council and the statutory powers of the 
Commission. This creates a tension. 

It is a pressing issue that this challenge is resolved. The allegations are serious and involve 
potential misuse of public funds. A view by the public that a part of the Executive arm of 
Government and Parliament are unable to work together undermines the reservoir of public trust 
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and confidence in both institutions. This reflects badly on the operation of the rule of law in this 

State. 

This morning, on your request I gave you a folder containing Commonwealth senate committee 
papers and memoranda of understanding from other jurisdictions. They represent attempts made 
to settle on a process of assessing possible parliamentary immunity in the context of criminal and 
corruption investigations so that the public can have confidence that serious allegations concerning 
Members of Parliament are investigated independently of the institution of Parliament. 

None of these adequately, in my view address the logistical problem that in a digital age documents 
requiring review during an investigation are in the millions rather than the thousands. These 
documents or communications can originate from material seized during search warrants as well 
as compulsorily acquired material. The cache produced from the two initial Notices to Produce 
served on the Department of the Premier and Cabinet was about 4.5 terabytes. Put in perspective, 

that is equivalent to about 300 million pages. 

The search process takes time and is not a single event. Sometimes data is replicated in two 
different sources. Sometimes the search process uncovers previously unknown corrupt or criminal 
conduct. The whittling down of large data sets to what is relevant is not a linear process. It is an 

iterative process. 

Production of communication records for Commission investigations, such as emails, is usually 
sought over a reasonably lengthy time period. The reason for this approach is that usually the 
serious misconduct allegation being investigated concerns a course of continuing behaviour rather 
than a one-off event. A dip sample of a few emails would not demonstrate the extent of any 

misconduct, its genesis, or any possible exculpatory actions. Over a lengthy time period people send 
many email communications. Usually it is only a small number, that are relevant to the Commission 
investigation. However, this cannot be determined until the end of the interrogation of the 

captured data. 

In order to interrogate such large data sets the Commission is equipped with both forensic software 
tools and expert, experienced digital forensic officers. The process they employ does not involve 
reading every record in the large data set. Rather search term tools refine the data using an iterative 

process that is directed by Commission investigative officers. 

The Commission does not acquire data on a 'look-see' or 'fishing' basis. The proposed data set must 
be demonstrably relevant and likely to advance the investigation. Acquiring information under 
compulsion is constrained by our legislation as well as Commission practice and procedure. It is not 

done unless there is benefit to the investigation. 

At all times the acquisition of the data set is confined to the scope and purpose of the investigation, 
which is, in turn a result of specific allegations of serious misconduct received by the Commission. 
The Commission is a creature of statute and must only act on allegations of serious misconduct. 
The Commission can only investigate a small subset of those allegations, those where the 
Commission has formed the view that there is a reasonable suspicion that serious misconduct has, 

is or is about to occur. 
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Further, it is only legally possible for the Commission to issue compulsory Notice to Produce 
documents where it is relevant to a current investigation. Compulsory powers therefore can only 
be employed if the Commission is conducting an investigation. The Notices issued to the 
Department of the Premier and Cabinet were confined to specified email addresses of three former 
Members of Parliament and their electoral officers. Legally, the Commission could only be given 
access to specific email caches that were found in those email address boxes within the specified 
time period. 

The power to acquire relevant information under compulsion is a weighty responsibility exercised 
by my discretion after considering information availab le to the investigative team at the time. The 
internal Commission process by which I am given the information necessary to exercise my 
discretion is well documented. 

As a statutory body the Commission operates under complete independence and is not required to 
report on continuing operational matters. Except in a theoretical sense, the Commission is not part 
of the Executive. Although a Minister has administrative responsibility for the Commission, the 
Minister cannot legally direct the Commission in the exercise of its functions. The Commission 
answers to Parliament. It may report to Parliament but it is completely independent of all three 
traditional arms of government. As Commissioner I am not an officer of Parliament. The 
Commissioner cannot be removed by the Executive alone. 

The penance for the privilege of having wide ranging powers to acqu ire information are the non
disclosure obligations to which all Commission officers must swear an oath or affirmation. 
Disclosure of any information that a Commission officer acquires while performing their functions 
is an offence if the disclosure is not necessary for the person to perform their job. 

The Commission takes the secrecy obligation very seriously. All officers are security cleared to at 
least a Negative Vetting 1 clearance. The digital forensic unit is housed in a secure biometrical 
controlled environment with controlled access, and the Betelgeuse operational team is in a secure 
biometrically controlled operational room with auditable access. Access to documents, discussions 
and telephone is isolated from the remainder of the Commission. 

Handling sensitive material in a confidential way is part of the Commission's operations. Further the 
Commission has procedures in place to deal with potential legally professional privileged material. 
It is isolated and reviewed by lawyers not attached to the investigation. If determined that a 
communication is privileged the investigative team are never aware of its existence. 

The secure Commission physical environment together with our digital and personal expertise in 
triangulating large data sets to isolate relevant investigative material, make the Commission the 
ideal environment to deal with sensitive and private materials. 

The practical solution to the cu rrent problem is that the Commission uses its expertise to isolate 
the communication and documents of relevance to the serious misconduct investigation, Operation 
Betelgeuse. Before these are used in the examination room or included in a draft report, the 
Committee can assess whether any attract Parliamentary immunity. This wou ld ensure that any 
privileged documents are removed before there is any potential exposure to a non-Commission 
officer either through examination or report. 
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If it would assist the Committee's confidence in our process the Commission would be happy to 
accommodate a Committee officer onsite during the investigative process to oversight the 
Commission's access to documents or communications. 

I am confident that we can come to a practical working solution that addresses the reality of the 
size of the data set that is involved. 

As to the resolution of the legal position on what attracts parliamentary immunit,Y and in what 
circumstances, it is my suggestion that lawyers representing the Government, Parliament and the 
Commission meet to discuss and determine the legal pathway forward. The Joint Standing 
Committee into the Corruption and Crime Commission may also have a role. 

We look forward to working together with the Committee and extend an invitation to the entire 
Committee to visit Commission premises to view the secure forensic capabilities for themselves. 

I shall always make myself available to give evidence to the Committee on this or any other matter 
of relevance. 

In summary: 

• The Commission has not sought access to the emails of all Members. 

• The Commission can only act on allegations of serious misconduct and has no jurisdiction 
to inquire generally into members conduct. 

• The Commission cannot disclose sensitive information about issues to the Executive. 

• The Commission has strong legal, administrative and technical procedures to ensure 
secrecy. 

• The Commission is keen to work with the Committees of both houses to find a permanent 
solution. 

Yours sincerely 

John McKechnie QC 
Commissioner 

A1215403 
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WESTERN AUSTRALIA 

SENSITIVE CCC I Corruption and 
Crime Commission 

Legal in Confidence 
Your reference: 
Our reference: 00606/2019 

28 August 2019 

The Hon Kate Doust, M LC 
President 
Chair of the Procedure and Privileges Committee 
Legislative Council 
Parliament House 

By email: ClerkLC@parliament.wa.gov.au 

Dear Madam President 

Search warrants executed by the Corruption and Crime Commission - Mr Phillip Edman 

Thank you for your letter of 26 August 2019. 

As I have previously stated, it is unfortunate there is no MOU in place between the Parliament of 
this State and t he Commission which would have assisted in this matter. 

The Commission does not apply the MOU between the Commonwealth Parliament and the AFP to 
the execution of its powers. In the absence of an MOU in this State, the Commission has found 
aspects of the Commonwealth MOU, in addition to MOUs established in other jurisdictions, to be 
helpful in respect of a process which might be agreed and applied. 

Prior to the commencement of the searches at Mr Edman's residential and business premises, Mr 
Edman was given the opportunity to speak with his lawyer. He did so. No issue or claim in respect 
of parliamentary privilege was raised or made at that time, or at any time during the execution of 
either warrant. 

On 26 August 2019, the Commission received a letter from Mr Edman's lawyer which appeared to 
claim parliamentary privilege over all items seized. The Commission has responded to Mr Edman's 
lawyer today. A copy of both letters are enclosed. 

As indicated to Mr Edman's lawyer, if Mr Edman makes a claim of privilege over any document or 
communication, it is the Commission's intention to seek to agree a process involving the Legislative 
Council to determine the claim. 

Yours sincerely 7:t 111'1(~.;..__ 

John McKechnie QC 
Commissioner 

Contact the Corruption and Crime Commission 
® Level 5, 45 Francis Street 

Northbridge WA 6003 
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WESTERN AUSTRALIA 

Your reference: 
Our reference: 00606/2019 

30 August 2019 

The Hon Kate Doust, MLC 
President 

SENSITIVE 

Chair of the Procedure and Privileges Committee 
Legislative Council 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

By email : ClerkLC@parliament.wa.gov.au 

Dear President 

CCC I Corruption and 
Crime Commission 

Private Hearing before the Procedure and Privileges Committee - Monday 2 September 2019 

At the conclusion of our meeting on 16 August 2019 you asked whether it would be helpful for the 
Procedure and Privileges Committee to provide me with advance notice of the areas that the 
Committee would like to canvas when we next meet. 

While it remains a matter for you, it would be helpful and ensure I am in best possible position to 
assist the Committee if I did receive that information prior to Monday. 

Yours sincere ly 

John McKechnie, QC 
Commissioner 

Contact the Corruption and Crime Commission 
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WESTERN AUSTRALIA 

Our reference: 

3 September 2019 

00618/2019; 
00622/2019 

Hon Kate Doust MLC 

President of t he Legislative Counci l 

Legislative Council of Western Australia 

Par liament House 

4 Harvest Terrace 

WEST PERTH W A 6005 

Dear President 

CCC Corruption and 
Crime Commission 

It has never been the Commission's intention to bypass the Council as the ultimate decision maker in 
relation to Parliamenta ry Privilege and I regret that any Commission action is perceived that way. At al l 

times the Commission has only sought to carry out its statutory functions which will from time to time 
include members of Parl iament. They are defined as public officers. 

In order to allay some of the Committee's concerns I provide by way of sealed evidence bag, a copy of al l 
documents provided to the Commission under the first Notice to Produce Records {NPR). 

I note this has already been provided by Mr Foster. I am heartened by the Committee's repeated 
assurances that it does not wish to impede the Commission's investigation. I presume work is under way 
for the Committee to satisfy itself about which documents the Council conside rs are within Parliamentary 
Privilege. 

I also provide an image of the DPC computer seized under warrant. The encryption key is provided in the 
Notice to Produce Information issued to Mr Foster, a copy of which is already in the Committee's 

possession. "(he Commission did not know Mr Edman had retained the computer, beyond his term of 
office when the search warrant was executed. 

Finally I undertake to provide copies of all material produced in response to the third NPR served on 
Mr Foster and any further NPR served on him. 

The Committee is now in a position to make its own evaluation and to instruct the Commission what 
constitutes privileged material. 

The Commission has no interest in using any privileged material. 

Under the Corruption Crime and Misconduct Act s 152(4)(c) I certify that disclosure of this material is 
necessary in the public interest so that the Standing Committee on procedures and privileges of the 

Contact the Corruption and Crime Commission 
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Legislative Council may decide what material attracts immunity and is therefore precluded from use by 
the Commission. 

Disclosure is made to: 

Standing Committee on Procedure and Privileges 

Members: 

Hon Kate Doust MLC (Chair) 
Hon Simon O'Brien MLC (Deputy Chairman) 
Hon Martin Aldridge MLC 
Hon Rick Mazza MLC 
Hon Adele Farina MLC 

Staff: 

Mr Nigel Pratt (Clerk of the Legislative Council) 
Mr Paul Grant (Deputy Clerk) 
Mr John Seal-Pollard (Usher of the Black Rod) 

Should it be required, I would be pleased to consider a further certificate in relation to any person 
engaged to assist the Committee. 

The official information now provided to the Committee may include material that is sensitive and 
personal but which is not privileged, nor of interest to the Commission in its current investigation. It is 
the Committee's responsibility to determine how this material should be treated to protect privacy and 
confidentiality and to comply with the Corruption, Crime ond Misconduct Act 2003. 

Yours sincerely 

~ lfl<-K,_~~ 
John McKechnie, QC 
Commissioner 

Encl 
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WESTERN AUSTRALIA 

Our reference: 

4 September 2019 

00618/2019; 
00622/2019 

Hon Kate Doust MLC 
President of the Legislative Council 
Legislative Counci l of Western Australia 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

Dear President 

I refer to my letter of yesterday, 3 September 2019. 

Acknowledging: 

CCC I Corruption and 
Crime Commission 

• members of the Procedure and Privileges Committee have emphasized that they do not 
wish to impede the Commission's investigation; 

• the Committee obtained from Mr Foster the contents of the first Notice to Produce 
Records (NPR) on 23 August 2019; and 

• the Committee obtained an image of the DPS computer retained by a person on 3 
September 2019. 

I respectfully enquire when the Committee anticipates being able to advise the Commission as 
to what documents and other material are not subject to Parliamentary Privilege. 

The Commission is unable to give the Committee access to the lntella program because it is in 
use by the DPC to facilitate compliance with the NPR due 30 September 2019. 

However the Commission can offer technical advice if requested through its digital forensics 
team. 

The Committee could purchase an e-discovery program as previously discussed. 

Alternatively I reiterate the practical solution proposed in the letter of 23 August 2019. 

Yours sincerely 71- IWK.J..;.,__ 

John McKechnie, QC 
Commissioner 

Contact the Corruption and Crime Commission 
~ Level 5, 45 Francis Str~et 

Nonhbrtdge WA 6003 
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WESTERN AUSTRALIA 

Your reference: 
Our reference: 00606/2019 

4 September 2019 

The Hon Kate Doust, M LC 
President 

SENSITIVE 

Chair of the Procedure and Privileges Committee 
Legislative Council 
Parliament House 
4 Harvest Terra ce 

WEST PERTH WA 6005 

Dear President 

CCC I Corruption and 
Crime Commission 

Production of the Department of the Premier and Cabinet laptop seized from Phillip Edman on 
14 August 2019 

Please find enclosed t he laptop computer owned by the Department of the Premier and Cabinet 
(DPC) wh ich was lawfully seized from former parliamentarian, Phillip Edman, on 14 August 2019. 
In addition we enclose a DPC portable hard drive which was also seized from Mr Edman on 14 

August 2019, wh ich appears to contain the backup of the DPC laptop. These are being provided 
to the Committee in anticipation that the House may approve t he Committee's 
recommendations in its report tabled in Parliament on 4 Sept ember 2019 (Report No 56), in 
particular Recommendation 3. 

The Comm ission has expunged all copies of material from th is DPC laptop and hard drive from 
its IT infrastructure. 

It is without doubt that t he laptop computer and its contents are significant to the Commission's 
investigation and the denial of the data to which the Commission is lawfully entitled will 

adversely impact the progress of the investigation. It is imperative that the Legislative Council 
prioritise the identification of what is not subject to privilege as delays will impede the 
Commission's investigation. 

Having now surrendered the laptop, the Commission is unable to protect the integrity of the 
information contained within it. The responsibility for t he integrity and security of the contents 
of the laptop now rests with the Committee. 
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The laptop may be used as evidence in a possible criminal prosecution in the future. Accordingly, 
in order to preserve the integrity of any potential evidence, please ensure that a proper 
evidential chain is established and completed with all access to the laptop. 

I note that Recommendation 4(2)(b) involves the possibility of engaging service providers who 
are not bound by any secrecy law. In the event that this process is pursued, the people engaged 
to perform this task are not subject to the secrecy provisions of the Corruption, Crime and 
Misconduct Act 2003, nor are they necessarily security cleared. Th is applies to solicitors, other 
service providers, parliamentary staff and members. 

The laptop contains thousands of documents, some of which have already been identified as 
relevant to the Commission's investigation and wh ich will not be subject to Parliamentary 
Privi lege. In view of the oft-repeated claims that the Committee does not wish to impede the 
Commission's investigation, please advise how long you expect your review of the laptop to take 
and when we can receive the documents the Commission is lawfully entitled to hold. 

Finally, I am extremely disappointed that the proposals put forward by the Commission for a 
workable and expeditious solution have not been responded to and that the Committee has 
quoted portions of an uncorrected transcript. I have not been given the courtesy that should 
have been extended to all witnesses to correct the transcript, nor have I been accorded 
procedural fairness. 

Yours sincerely 

[ signed by John McKechnie, QC on 4 September 2019] 

John McKechnie, QC 
Commissioner 

Encl 

2 

SENSITIVE 
A1219876 


