
The Hon Roger Cook MLA
Deputy Premier

Minister for Health; Mental Health

Our Ref: 4-105510

Hon Michael Mischin MLC
Chair
Uniform Legislation and Statutes Review Committee
Legislative Council
Parliament House
PERTH WA 6000

Attention: Advisory Officer

Dear Mr Mischin

The Tobacco Products Control Amendment Bill 2017 ( the Bill ) was introduced into the
Legislative Council on 6 September 2017.

Clause 5 of the Bill proposes to insert a new section 21B into the Tobacco Products
Control Act 2006 ( the Act ) in order to prohibit the sale of cigarettes that have the
flavour or aroma of fruit or other flavouring commonly used in confectionary.

The Government agreed to ban the sale of fruit and confectionary flavoured cigarettes
at the Ministerial Council on Drug Strategy and Australian Health Ministers  Conference
in May 2008 ( the Agreement ). Western Australia is the only jurisdiction that has not
yet banned fruit and confectionary flavoured cigarettes.

As clause 5 of the Bill gives effect to a multilateral agreement to which the State is a
party, the Bill is a Uniform Legislation Bill and the Bill was referred to the Uniform
Legislation and Statutes Review Committee on 6 September 2017.

In accordance with Ministerial Office Memorandum 2007/01, I wish to provide the
following documents and information:

(a) Excerpts from item 2.11 - Australian Health Ministers' Conference Final Decisions
and Actions Arising dated 18 April 2008 (Attachment 1) and Excerpt from the
Ministerial Council on Drug Strategy Final Resolutions dated 23 May 2008
(Attachment 2).
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Please note that these documents were provided by the Commonwealth to the
Department of Health, and are now provided to the Committee, on an in-confidence
basis. Both the Commonwealth and the Department request that they not be
published or disclosed.

(b) Australian Health Ministers  Conference Communique dated 18 April 2008
(Attachment 3) and the Ministerial Council on Drug Strategy Communique dated
23 May 2008 (Attachment 4).

(c) An excerpt of the Ministerial Council on Drug Strategy Resolution dated 23 May
2008 (Attachment 2) required State and Territory Governments to enact legislation
to prohibit the sale of fruit and confectionery flavoured cigarettes by December
2009.

(d) A copy of the Explanatory Memorandum is provided at Attachment 5.

(e) On 6 September 2017 the Government released a Media Statement that indicated
that the Bill proposed to ban the sale of fruit and confectionary flavoured cigarettes
(Attachment 6).

This proposed change was also canvassed at page 46 of the Review of the WA
Tobacco Products Control Act 2006 - Discussion Paper April 2011 (Attachment 7).

(f) The advantages to the State of the Agreement are:

o It will bring Western Australia into line with every other Australian jurisdiction and
remove the risk of these products being available throughout Australia pursuant
to mutual recognition legislation. Please see the Summary of Australian
Legislation that is provided at Attachment 8;

o The 2011 Review of the Tobacco Products Control Act 2006 showed strong
support for the proposal; and

o Prohibiting the sale of fruit and confectionary flavoured cigarettes would remove
products that have a particular appeal to children and could entice them to
experiment with smoking.

There are no disadvantages to the State of the Agreement.

(g) Neither the Agreement nor clause 5 of the Bill raise any constitutional issues.

(h) The Agreement is silent as to the mechanism by which the State can opt out of the
scheme.

(i) The Agreement is silent as to the mechanism by which the Bill can be amended.
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(j) Clause 5 of the Bill has not been developed by reference to a model Bill.

(k) Names and contact numbers for relevant Officers are as follows:

Mr Dishan Weerasooriya
Principal Policy Officer
Tobacco Policy
Department of Health
Phone: 9222 6898
Email: dishan.weerasooriya@health.wa.gov.au

Ms Lisa Briggs
Senior Solicitor
Legal & Legislative Services
Department of Health
Phone: 9222 2318
Email: lisa.briggs@health.wa.gov.au

Yours sincerely

HON ROGER COOK MLA
DEPUTY PREMIER
MINISTER FOR HEALTH; MENTAL HEALTH

11 SEP 2017
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MINISTERIAL OFFICE MEMORANDUM

MM 2007/01

UNIFORM LEGISLATION AND STATUTES REVIEW COMMITTEE

The Uniform Legislation and Statutes Review Committee ( the Committee )
scrutinises all uniform legislation on behalf of the Legislative Council of Western
Australia.

Uniform legislation

Uniform legislation is legislation that ratifies or gives effect to a bilateral or
multilateral intergovernmental agreement to which the Government of the State is a
party; or which by reason of subject matter, introduces a uniform scheme or uniform
laws throughout the Commonwealth of Australia ( uniform legislation”).

The Legislative Council standing order

The Legislative Council standing orders provide for Bills implementing uniform
legislation to automatically stand referred to the Committee for inquiry and report.
The relevant standing order provides:

230A. (1) This order applies to a Bill that -

a) ratifies or gives effect to a bilateral or multilateral intergovernmental
agreement to which the Government of the State is a party; or

b) by reason of its subject matter, introduces a uniform scheme or
uniform laws throughout the Commonwealth.

(2) The second reading stage of a Bill is not to be resumed where SO
230(a) applies, within 30 days of the date of the adjournment (exclusive
of that day) or before it has been reported from a committee, whichever
is the later.

(3) Unless otherwise ordered, a Bill stands referred to the Uniform
Legislation and Statutes Review Committee at the conclusion of the
second reading speech of the Minister or Member in charge.

(4) The Uniform Legislation and Statutes Review Committee, or other
committee, receiving a Bill under subclause (3) is to present its final
report not later than 30 days of the day of the reference (exclusive of
the referral day) or such other period as may be ordered by the House.



There is an additional standing order of relevance to this matter, namely:

230B. Unless otherwise ordered, a standing committee is not to inquire into the
policy of a Bill.

The standing orders require that the Committee report back on the Bill within 30
days. The Legislative Council can resolve to extend or reduce this period although it
is more usual that the time for the Committee s inquiry and report is extended.

Ministers can assist the passage of uniform legislation through the Legislative
Council by:

(1) identifying the Bill/s early as one that may be subject to standing order
230A;

(2) being aware that in programming the introduction and parliamentary
passage of the Bill/s, account must be taken of the 30-day (minimum)
period that the Bill/s will stand referred to the Committee for inquiry;
and

(3) responding to a request from the Committee for information in a timely
manner.

Identification of Bills as uniform legislation

When introducing into the Parliament of Western Australia a Bill that implements
uniform legislation, Ministers should ensure that the second reading speech for the
Bill:

(a) makes reference to the fact that the Bill is pursuant (whether in whole
or in part) to uniform legislation; and

(b) outlines the relevant intergovernmental agreement/memorandum of
understanding pursuant to which the Bill has been introduced.

Provision of Information

To assist the conduct of the Committee’s inquiries, a Minister should consider
providing the following information to the Committee, at the time a Bill to which
standing order 230A applies is first tabled in Parliament (even if this is in the
Legislative Assembly):

(a) a copy of the relevant intergovernmental agreement/memorandum of
understanding, if one is available;

(b) if (a) is not available, a copy of the communique from the Ministerial
Council meeting at which it was agreed to introduce the legislation;

(c) a statement as to any timetable for the implementation of the
legislation;

2



(d) a copy of the Explanatory Memoranda;

(e) a public statement of the Government's policy on the Bill;

(f) the advantages and disadvantages to the State as a participant in the
relevant scheme or agreement;

(g) relevant constitutional issues;

(h) an explanation as to whether and by what mechanism the State can
opt out of the scheme;

(i) the mechanisms by which the Bill, once enacted, can be amended.
That is, whether the intergovernmental agreement/memorandum of
understanding places parameters on the type of and manner in which it
is envisaged that amendments are to be made to the legislation, for
example whether the agreement of the State, or a majority of States
and Territories, is required;

(j) if the legislation has been developed by reference to a model Bill, a
copy of that model Bill; and

(k) the name and contact numbers for the:
• Policy Officer who has carriage of the Bill;
• Instructing Officer in the relevant department; and
• where relevant, any government expert(s) who can answer

technical questions posed by the legislation.

This information should be sent via the Minister s Office to:

Advisory Officer
Uniform Legislation and Statutes Review Committee

Legislative Council
Parliament House

PERTH WA 6000.

In order to assist the timely passage of uniform legislation through the Legislative
Council, Ministers should ensure that Ministerial staff and agencies within their
portfolios are familiar with the above requirements of the Committee.

It is important that any request for the Committee to prohibit publication of all or part
of the information provided is made when the information is provided and the reason
why it is to be confidential is clearly stated. It should be noted that ongoing
negotiations between levels of government are considered to be confidential and
wherever possible, should not be divulged until the State s position is finalised. It
should be further noted that the Committee will consider requests for confidentiality,
but retains the power to publish any material. The Legislative Council may also
authorise publication.
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Further information regarding the functions or procedures of the Committee may be
sought from the Committee Clerk, Uniform Legislation and Statutes Review
Committee, telephone 9222 7300.

Enquiries: Committee Clerk, ph: 9222 7300
Uniform Legislation and Statutes
Review Committee

Circulars replaced by this MM 2005/01
Issue Date 14/11/2007
Review Date 14/11/2009
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Attachment 3

Australian Health Ministers  Conference

Communiq e
18 April 2008

DELIVERING RESULTS

Today s Australian Health Ministers' Conference was an extremely productive
meeting, delivering results across several key areas, including mental health,
obesity, national security, tobacco, solariums, and open disclosure.

Mental Health

The Commonwealth announced it would provide $15 million funding to improve the
mental health workforce, by providing training to around 24,000 mental health
professionals.

This initiative had previously been requested by the States and Territories. The
training will be provided through 1,200 workshops nationwide.

The Commonwealth will also encourage more flexible working arrangements for
mental health nurses.

The flexible working arrangements will allow sharing of mental health nursing
resources between state and territory health organisations and participating private
practices.

Obesity named a National Health Priority Area

Australian Health Ministers agreed to make obesity a National Health Priority Area.
As part of this announcement, one of the first tasks of the National Preventative
Health Taskforce will be to develop a National Obesity Strategy.

This is a recognition of the urgent need to tackle the obesity crisis.

Making obesity a National Health Priority Area will:
• Help drive collaborative efforts aimed at tackling obesity at national, local,

State and Territory levels
• Ensure that obesity receives the attention it deserves as a matter of urgency

National Health Security Agreement Signed

For the first time today, a national agreement was signed on handling public health
emergencies such as major disease outbreaks or bioterrorism attacks.

Previously, public health emergencies have been dealt with on an informal and ad
hoc basis. This agreement will ensure clear, quick and coordinated decision-making



in a health emergency.

The Agreement will strengthen Australia s ability to respond to the impacts of health
emergencies such as naturally occurring epidemics or terrorist attacks involving
chemical, biological and radiological agents, and to implement international treaty
obligations.

Flavoured cigarettes

The Australian Health Ministers today agreed to ban the sale and investigate banning
the importation of flavoured cigarettes across Australia.

It is unacceptable that children are smoking, and unacceptable that tobacco
companies are marketing their products to children.

Solariums

The Ministers agreed to build on Victoria's leadership and adopt the principles for a
nationally consistent regulatory scheme for the regulation of the solaria industry in
Australia. Ministers also agreed that the Radiation Health Committee develop the
details of the regulatory scheme for AHMC to consider in mid-2008.

Open Disclosure

Ministers agreed to work towards implementing an Open Disclosure standard in all
health care facilities noting that New South Wales and Queensland already have
standards in place.

The standard aims to promote a clear and consistent approach by hospitals and
other organisations to open communication with patients and their families following
an adverse health care event. This includes a discussion about what has happened,
why it happened and what is being done to prevent it from happening again.

This standard will be applied in the interests of a fully open and transparent national
health system.

Organ Donation

Ministers endorsed the appointment of Professor John Horvath AO as Chair of the
Cognate Committee to progress improvements in the organ and tissue donation and
transplantation sectors.

Media contact:

Joshua Cooney, Queensland Minister Stephen Robertson s (Chair) office
0409 069 056;

Sean Kelly, Commonwealth Minister Nicola Roxon’s office 0417 108 362



Attachment 4

MINISTERIAL COUNCIL ON DRUG STRATEGY
(MCDS)

JOINT COMMU IQUE
23 May 2008

The Ministerial Council on Drug Strategy (MCDS) met in Melbourne today and
agreed to fast track the development of the federal government s $53.5 million
National Binge Drinking Strategy, including community level initiatives.

All jurisdictions agreed on the urgency to tackle alcohol abuse and Ministers will lead
the development of an interim report to the July meeting of the Council of Australian
Governments (COAG).

This national approach aims to reduce the incidence of alcohol-related violence and
the impact of alcohol abuse on individuals, the community, and the health system.

It was agreed that this national approach was required to build on the significant
work already being done by all governments and the contribution of police
commissioners.

A key outcome was the agreement to assess late night lock-outs for licensed
premises based on analysis across the nation of existing and trial lockouts to
recommend a preferred framework.

This framework will be used to more effectively target police resources to binge
drinking hot spots.

The report will focus on:
• a national policy framework for Responsible Service of alcohol;
• a preferred regulatory model to address secondary supply of alcohol to

minors;
• options for reducing alcohol content in products including those aimed at

young people
• possible standards and controls for alcohol advertising targeting young

people; and
• advice regarding the impact of health warnings on drinking behaviours.

As part of the process, a June Alcohol Forum will be led by Ministers, and involve
government health and law enforcement officers.

MCDS also agreed all states and territories will enact legislation to prohibit the sale
of fruit and confectionery flavoured cigarettes within their jurisdictions by December
2009.

The Australian Government has also agreed to investigate the feasibility of a ban on
importation of these products.



Ministers also endorsed a National Amphetamine-type Stimulants Strategy and
agreed to its public release. The Strategy encompasses a comprehensive approach
to addressing problems associated with the use of amphetamine-type stimulants,
with a range of actions recommended under each of the National Drug Strategy
priorities - prevention, reduction of supply, reduction of drug use and related harms,
improved access to quality treatment, the development of the workforce,
organisations and systems, and strengthened partnerships.

The strategy will be available at www.health.qov.au

The MODS noted the establishment of the Australian Youth Forum, funded in the
recent federal budget as an opportunity for the government to consult with young
people on issues and policies affecting their lives. The government will consult with
the AYF when developing drug and alcohol strategies for young people.

The MODS is very pleased to announce its official endorsement of Australia s first
National Corrections Drug Strategy.

Media contact:

Alex Twomey (Minster Cameron s office) - 0439 563 690

Mark Ward (Minister Roxon’s office) - 0437 125 938



Attachment 5

EXPLANATORY MEMORANDUM

Tobacco Products Control Amendment Bill 2017

Introduction

The Tobacco Products Control Amendment Bill 2017 (the Bill) amends the Tobacco
Products Control Act 2006 (the Act). In particular the Bill:

¦ provides various measures to protect children and young people from exposure
to tobacco products;

¦ improves and strengthens existing provisions in relation to the retail sale of
tobacco products; and

¦ simplifies and streamlines administrative arrangements for tobacco licences.

Clause 1: Short title

This clause provides that the short title of the Bill is the Tobacco Products Control
Amendment Act 2017.

Clause 2: Commencement

This clause provides for the commencement of the Bill as follows:

¦ sections 1 and 2 commence on the day on which the Bill receives Royal Assent
(assent day)',

¦ section 4 commences on the day after the period of 24 months beginning on
assent day; and

¦ the rest of the Bill commences 6 months after assent day.

The reason for delaying the commencement of clause 4 of the Bill is explained
below.

Clause 3: Act amended

This clause provides that the Bill amends the Act.

Clause 4: Section 18A inserted

This clause provides for a new section 18A to be inserted into the Act.

Compliance activities by the Department of Health have demonstrated that younger
sales staff are more likely to sell tobacco products to people under 18 years of age.
To address this issue it is proposed to insert a new section 18A into the Act to
prohibit the holder of a retailer's licence from authorising or allowing a person who
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has not reached 18 years of age to sell a tobacco product. The penalties for
contravention of section 18A will be as follows:

For an individual -

(a) for a first offence, a fine of $10 000;

(b) for a second or subsequent offence, a fine of $20 000;

For a body corporate - ;

(a) for a first offence, a fine of $40 000;

(b) for a second or subsequent offence, a fine of $80 000.

It is noted that clause 2 of the Bill delays the commencement of this clause until the
day after the period of 24 months beginning on assent day. This will provide industry
with the time required to transition to the new arrangements.

Clause 5: Sections 21A and 21B inserted

This clause provides for new sections 21A and 21B to be inserted into the Act.

Cigarette packs that can be split into portions, and fruit and confectionary flavoured
cigarettes are known to be particularly appealing to children. The Government
agreed to ban the sale of fruit and confectionary flavoured cigarettes at the
Ministerial Council on Drug Strategy and Australian Health Ministers' Conference in
May 2008. Western Australia is the only jurisdiction that has not yet banned fruit and
confectionary flavoured cigarettes.

Proposed new section 21A prohibits the holder of a licence to sell, authorise or allow
to be sold, cigarettes in a package that is designed or capable of being split into 2 or
more portions containing fewer than 20 cigarettes. The penalties for contravention of
section 21A will be as follows:

For an individual -

(a) for a first offence, a fine of $10 000;

(b) for a second or subsequent offence, a fine of $20 000;

For a body corporate -

(a) for a first offence, a fine of $40 000;

(b) for a second or subsequent offence, a fine of $80 000.
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Proposed new section 21B prohibits the holder of a licence from selling, or
authorising to be sold, a cigarette that has a flavour or aroma of fruit or other
flavouring commonly used in confectionary. The penalties for contravention of
section 21B will be as follows:

For an individual -

(a) for a first offence, a fine of $10 000;

(b) for a second or subsequent offence, a fine of $20 000;

For a body corporate -

(a) for a first offence, a fine of $40 000;

(b) for a second or subsequent offence, a fine of $80 000.

Clause 6: Section 23 amended

This clause amends section 23 of the Act.

Section 22 of the Act requires the holder of a retailer's licence to ensure that a
tobacco product, package or smoking implement is not displayed. Section 23 of the
Act provides a defence for a specialist retailer who displays tobacco products,
packages or implements within the relevant premises. Clause 6 of the Bill amends
section 23 of the Act to progressively limit then remove the defence for specialist
retailers.

During the first transition period, the existing defence will continue to operate in
respect of specialist retailers, though with the addition of a requirement to have a
health warning sign displayed immediately adjacent to the display of tobacco
products, packages or implements.

During the second transition period, a specialist retailer will be entitled to rely upon
the defence only if the display of tobacco products, packages or implements could
not be seen from a public place outside the premises, and if a health warning sign
was displayed immediately adjacent to the display of tobacco products, packages or
implements.

After the end of the second transition period, the defence for specialist retailers will
no longer operate and they will be unable to display tobacco products, packages or
implements. This outcome ensures that there is a consistent approach to in-store
displays across all retailers.

The definition of  specialist retailer  is provided by section 23(1) of the Act. In order
to be a specialist retailer a person conducting a business must have, amongst other
things, derived at least 80% of the average gross turnover of the business for the
financial year 2004 to 2005 from the sale of tobacco products.
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The Department of Health has noted that the specialist retailer exemption is
increasingly being exploited as a loophole by retailers who may no longer derive
80% or more of their current business from the sale of tobacco products. This
clause amends the definition of specialist retailer to include an additional
requirement for the business to derive 80% of its average gross turnover from the
sale of tobacco products in the most recently ended financial year.

Clause 7: Section 25 amended

This clause amends section 25 of the Act.

The penalties for each of the offences in section 25 of the Act are provided by
reference to the general penalty in section 115. This clause amends section 25 of
the Act to insert penalties directly into each offence provision rather than by
reference to section 115.

The effect of the proposed amendment is to reduce the penalties applicable to the
offences provided by section 25 of the Act from $10,000 for a first offence and
$20,000 for a second and subsequent offence to $1,000. The offences in section 25
of the Act are considered to be of a lower order than some of the more serious
offences provided by the Act, for which a stronger deterrent is required. As such, it
is considered appropriate to reduce the applicable penalties.

The prohibition of displays of tobacco products, packages and implements that is
provided by section 22(1) of the Act has meant that price boards and tickets are now
used extensively in supermarkets, service stations and other retail outlets as a form
of promotion. The visibility and prominence given to price boards and tickets is
anomalous, given the ban on the display of tobacco products, packages and
implements. As a result, clause 7(3) of the Bill proposes to replace section 25(3) of
the Act with a requirement to display a health warning sign in close proximity to price
boards and tickets. This ensures that smokers, recent quitters and children are
provided with a strong visual reminder of the health risks associated with smoking.
Retailers who do not use price boards and tickets will not be required to display a
health warning sign.

Clause 8: Section 33A inserted

This clause inserts a new section 33A into the Act.

Shopper loyalty reward schemes may encourage the purchase or use of tobacco
products. Such schemes have been banned in the Australian Capital Territory, New
South Wales, Queensland, South Australia and Victoria.

Proposed new section 33A(1) prohibits a person from establishing or conducting a
programme or arrangement under which a gift or other benefit may be obtained by a
purchaser of a tobacco product on the basis of the amount or type of the product
purchased; or under which the purchaser of goods and services may be entitled to
the gift of a tobacco product or any other benefit in relation to a tobacco product.
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Proposed new section 33A(2) provides that section 33A(1)(a) does not apply in
relation to a programme or arrangement under which a gift or other benefit may be
obtained on the sole basis of the method of payment used to purchase a tobacco
product. This is to exclude credit card rewards schemes.

Clause 9: Section 38 amended

This clause makes a technical amendment to section 38(3) of the Act. That section
contains a cross-reference to section 40(2) of the Act, which is proposed to be
amended by clause 11 of the Bill. As a consequence, the cross-reference to section
40(2) is no longer appropriate.

Clause 10: Section 39 amended

This clause amends section 39 of the Act which provides for the issuing and
renewing of licences for the sale of tobacco products.

Section 39(2) of the Act prohibits the CEO from issuing a retailer's licence to
authorise the sale or supply of tobacco products from temporary premises at an
event only if the CEO expects the event to be attended by a significant number of
people who have not reached 18 years of age. Events such as sporting and cultural
events are of particular appeal to younger audiences, and the sale of tobacco at
those events is not consistent with the objectives of the Act. As such, clause 10(1)
of the Bill proposes to amend section 39(2) of the Act to prohibit the CEO from
issuing a retailer's licence for the purpose of authorising the sale or supply of
tobacco products at sporting, cultural and other events.

Clause 10(2) of the Bill inserts a new subsection (7) into section 39 of the Act to
streamline the process for dealing with the renewal of tobacco licences. Under the
proposed new provision, if an application for the renewal of a licence is made no
later than 28 days before the due day (definition inserted by clause 21 of the Bill) and
the CEO does not renew or refuse to renew the licence before the due day, the
licence continues in force until either 21 days from the day following the due day or
the beginning of the day on which the CEO renews or refuses the licence, whichever
is the earlier date.

Clause : Section 40 amended

Clause 11 of the Bill deletes section 40(2) of the Act and inserts new subsections (2)
and (2A), as a consequence of the insertion of section 39(7) by clause 10 of the Bill.

Under the current provisions, the CEO is required to provide notice of a decision to
refuse an application for the renewal of a licence 14 days before the day on which
the licence expires. As the effect of the insertion of section 39(7) of the Act by
clause 10 of the Bill is to extend the period of the licence for up to 21 days past the
date of expiry, the notice will now be required to be given within 14 days of the
decision and the licence will continue to have effect during that period. These
arrangements ensure that the applicant has time to apply to the State Administrative
Tribunal for a review of the decision prior to the expiry of the licence.
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Clause 12: Section 77 replaced

This clause replaces section 77 of the Act to expand and streamline the process for
appointing restricted investigators, based on the models provided by section 122 of
the Food Act 2008 and section 24 of the Public Health Act 2016.

Proposed new section 77(1) provides a definition of "enforcement agency" that
includes both the CEO and a local government.

Proposed new section 77(2) authorises an enforcement agency (including a local
government) to appoint a restricted investigator by instrument in writing. At present,
only the CEO can appoint restricted investigators and this is considered unduly
burdensome and inefficient. It is appropriate that local governments be authorised to
appoint restricted investigators for the purposes of the Act.

Proposed new section 77(3) prohibits an enforcement agency from appointing a
person as a restricted investigator unless the agency considers that the person has
the appropriate qualifications and experience to perform the functions of a restricted
investigator. The agency must also have regard to guidelines issued under
proposed new section 77(4).

Proposed new section 77(4) authorises the CEO to issue guidelines that describe
the qualifications and experience that are appropriate for a person to be appointed to
be a restricted investigator under subsection (2).

Proposed new section 77(5) provides that a person ceases to be a restricted
investigator when the period of the person's appointment expires or when the
person's appointment is revoked.

Proposed new section 77(6) requires an enforcement agency to maintain a list of
restricted investigators appointed by the agency, and to give a copy of the list to the
CEO if requested to do so.

Clause 13: Section 78 amended

This clause inserts a new subsection (1 A) into section 78 of the Act.

The current practice is to utilise the instrument of appointment to limit the functions of
restricted investigators to matters relating to offences under regulations made under
section 125 of the Act (smoking in outdoor public places). As it is now proposed that
restricted investigators be appointed by an enforcement agency rather than only by
the CEO, it is considered appropriate to specify the functions of restricted
investigators in the Act itself.
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Clause 14: Section 81 amended

This clause amends section 81 of the Act to include provision for identity cards for
restricted investigators.

The proposed amendment will require restricted investigators to be issued with
identity cards that contain their name, a statement that they are an investigator for
the purposes of the Act, a photograph and an expiry date. An obligation is also
imposed on a restricted investigator who ceases to be a restricted investigator to
return their identity card.

Clause 15: Section 82 amended

This clause amends section 82 of the Act as a consequence of the amendments that
are proposed to be made to section 81 by clause 14 of the Bill. The effect of the
proposed amendments is to impose on restricted investigators the same obligations
to show their identity card as investigators.

Clause 16: Section 92 amended

This clause amends section 92 of the Act.

Amongst other things, section 92(2) of the Act requires things that were taken by an
investigator from premises in connection with the prosecution or possible
prosecution of an alleged offence to be returned as soon as practicable after the
relevant prosecution is completed or discontinued. This aligns with the current
content of section 119(1) of the Act which authorises a forfeiture order to be made at
the time of conviction only.

Clause 18 of the Bill proposes to amend section 119(1) of the Act to provide a period
of 3 months from the date of conviction for a forfeiture order to be made. Clause
16(1) of the Bill provides the necessary consequential amendment to section 92(2) of
the Act to require those things that were taken by an investigator to be returned
during the period of 3 months beginning on the day the relevant prosecution is
completed, unless a forfeiture order is made under section 119 on an earlier date.

Clause 16(2) of the Bill proposes to insert a new subsection (3) into section 92 of the
Act to clarify the position in circumstances where a thing was taken by an
investigator in connection with more than one alleged offence.

Clause 17: Section 115 amended

This clause amends section 115(1) of the Act which provides general penalties for
offences committed under the Act where not otherwise stated.

Section 115(1) is to be amended by inserting references to new sections 18A, 21A,
21B and 33A(1) and deleting the reference to sections 25(1), (2), (3) and (4).
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Clause 18: Section 119 amended

This clause amends section 119(1) of the Act.

Section 119(1) of the Act provides that on conviction, the court may order the
forfeiture to the Crown of anything that was used in the commission of the offence.
There have been instances in which a forfeiture order has not been sought at the
time of conviction. This clause amends section 119(1) of the Act to enable a court to
make a forfeiture order within 3 months of the day of the conviction.

Clause 19: Section 124 amended

This clause amends section 124(2)(d) of the Act which provides power for the
Governor to make regulations.

Clause 6 of the Bill amends section 23 of the Act to make reference to a health
warning sign that is in accordance with the regulations. This clause amends section
124(2)(d) of the Act as a consequence of that amendment.

Clause 20: Part 9 inserted

This clause inserts a new Part 9 into the Act to provide necessary transitional
provisions.

Proposed new section 128 of the Act ensures that persons who are currently
appointed as restricted investigators can continue as restricted investigators for the
remainder of the period of their appointment.

Proposed new section 129 clarifies that new section 119(1) of the Act that is
proposed to be inserted by clause 18 of the Bill does not have retrospective effect.
That is, a forfeiture order may only be sought in accordance with the provision that
was in effect as at the date of the conviction.

Clause 21: Glossary amended

The Glossary provides the meanings of words and terms used in the Act. This
clause amends the Glossary to include relevant definitions of "due day" and
"restricted investigator" and to amend the definition of "identity card".
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Tough tobacco reforms
approved by State Cabinet
Wednesday, 6 September 2017

• Proposed legislation strengthens Western
Australia's tough stance on tobacco

• Western Australia set to become the first State
in Australia to make it illegal for children
(under 18 years) to sell tobacco products in
retail outlets.

Today in State Parliament, the McGowan Government
will introduce a suite of legislative changes that will
strengthen Western Australia's tough stance on tobacco
control.

The reforms will build on the State's existing tobacco
legislation, which is ranked among the toughest in the
country, and tighten restrictions on the sale of tobacco,
especially with regards to protecting children.

Under the proposed legislation, WA will become the first
State in Australia to make it illegal for employees under
the age of 18 to sell tobacco products in retail outlets.

Tobacco retailers will be given two years to adjust to the
change.

Other changes included in the approved legislation,
most of which would have a six-month lead-in period,
include:

• Banning the sale of fruit and confectionery-

flavoured, and split-pack cigarettes;
• Stopping tobacco sales at events such as

music festivals or other public events;
• Preventing the inclusion of tobacco purchases

in shopping reward schemes;
• Requiring graphic health warnings to be

displayed beside price signage for tobacco
products; and

• Streamlining the administrative functions
related to the licensing of tobacco retailers
and appointment of authorised officers under
the Act.

A ban on specialist tobacco retailers from displaying
tobacco products would also be phased in over two
years.

Hon Roger Cook BA
)-«¦»' GradDipBus MBA MLA

3  h1 Deputy Premier; Minister for
Health; Mental Health

https://www.mediastatements.wa.gov.au/Pages/McGowan/2017/09/Tough-tobacco-r... 08/09/2017
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and there have been lost opportunities over the past
seven years.

"These reforms will complement public education
campaigns and support for smokers to quit smoking.

"As a result of work in this area, we have already seen
a considerable reduction in the number of smokers in
Western Australia. In 2016, just under nine per cent of
people aged 16 and over (8.7 per cent) were daily
smokers, down from 16 per cent in 2004.

"Western Australians are living longer and healthier
lives because of the State's comprehensive approach to
reducing smoking.

"As a State, we have been considered a leader in
tobacco control, and this reform will contribute to
reducing death and disease caused by smoking, and
restore WA's leadership credentials."

Minister's office - 6552 6500

Page 2 of 2

https://www.mediastatements.wa.gov.au/Pages/McGowan/2017/09/Tough-tobacco-r... 08/09/2017



Attachment 7

7.1 Option 1 Ban the sale of fruit and confectionery
flavoured cigarettes and splittable packs

Current Situation

Fruit and other sweet flavoured cigarettes and splittable of cigarettes
(cigarette packets that are designed to be divided into portions that contain
fewer than 20 cigarettes each) are products with a particular appeal to
children.60

The Tobacco Products Control Act 2006 currently provides for regulations to
be made to ban the display of prescribed tobacco products. The Tobacco
Products Control Regulations 2006 bans the display of fruit and confectionery
flavoured cigarettes and the display of information about their price and
availability.

In contrast to all other states and territories in Australia, WA has no legislative
restrictions on the sale of fruit or confectionery flavoured cigarettes. These
products have been available from limited specialist retail outlets in Western
Australia for approximately 10 years. They are generally supplied from a WA-
based wholesaler who imports them directly from overseas.

Fruit and confectionery flavoured cigarettes, with their colourful pastel designs
and sweet smells, may project an idea of fun and glamour that is clearly at
odds with the devastating health consequences of smoking. Flavours such as
apple, lemon and chocolate cover up the harsh tastes normally associated
with smoking and appeal to young people, including to those who may not
otherwise consider trying smoking. Research by the Cancer Council of
Victoria found that 46% of 16- and 17-year-old girls and 31% of boys the
same age agreed that lolly or fruit flavoured cigarettes made them curious to
try smoking.61

Splittable packs, dubbed by some as "kiddie packs",62 are attractive to
children because they are smaller and more easily concealed and the cost of
a packet of cigarettes can be shared between two people and the pack itself
can be halved. Given that the majority of adult smokers begin smoking during
their teens, it is essential to restrict products that make cigarettes more
appealing to young people.

The matter of the sale of fruit and confectionery flavoured cigarettes was
raised at the Australian Flealth Minister s Conference (AFIMC) of April 2008
and the Ministerial Council on Drug Strategy (MCDS) in May 2008. At the
MCDS meeting of 18 May 2008 it was agreed that:

• State and Territory Governments will enact regulation and/or legislation
to prohibit the sale of fruit and confectionery flavoured cigarettes within
their jurisdictions by December 2009;

Page 46
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Attachment 8

Summary of Australian government legislation and activities in relation to confectionary and flavoured cigarettes
Item
number

Legislation/Framework Go ernment
responsible

Lead Department
or Agency

1. Framework Convention on
Tobacco Control (FCTC)

Commonwealth World Health
Organization

Article 9 (regulation of the contents of tobacco products) and Article 10 (regulation of tobacco product
disclosure) of the WHO FCTC specifically relate to confectionary and flavoured cigarettes.

At the seventh session of the Conference of Parties (COP7), the partial guidelines to Articles 9 and 10
were further developed.

3

At COP7, the decision was made to continue the working group of which Australia is a part, on these
partial guidelines. This working group was establish at the first session of COP.

3. Commonwealth Department of
Health

No specific legislation at the Commonwealth level.

4. Tobacco Act 1927 Australian Capital
Territory

ACT Health The Tobacco Act 1927 places various restrictions on the sale of tobacco products in the ACT. Businesses
that sell tobacco products must comply with the Act. Tobacco products must not be:

• supplied to people who are younger than 18 years of age;
• displayed, advertised or promoted at the point-of-sale;

• sold in quantities of fewer than 20 cigarettes;
sold if they have a fruity, sweet or confectionery-like character and may be attractive to children;

• included in customer reward schemes, promotions, sponsorships or product giveaways; or

• sold by vending machine.

See http://www.leRislation.act.gov.au/ni/2011-584/default.asp
|

5. Public Health (Tobacco) Act
2008 (NSW)

New South Wales NSW Health Under Section 29, Subsection 1, of the NSW Public Health (Tobacco) 2008 the  Minister may, by notice
published in the Gazette, declare that a tobacco product, or a class of tobacco products, specified in the
notice is a prohibited tobacco product or are prohibited tobacco products . This cannot however be
done unless 'the Minister is satisfied that the tobacco product or products, or the smoke of the product
or products, has a distinctive fruity, sweet or confectionery-like character that might encourage a minor
to smoke'.

6. Tobacco and Other Smoking
Products Act 1998 (QLD)

I

Queensland QLD Health Section 26ZT of the Tobacco and Other Smoking Products Act 1998, Sale of confectionary-flavoured or
fruit flavoured cigarettes provides:
1) A person must not sell a cigarette that is confectionary-flavoured or fruit flavoured. Maximum

penalty -140 penalty units
S • Subsection (1) does not apply to a menthol-flavoured cigarette.

7. | Public Health Act 1997 (TAS) Tasmania Department of
Health and
Human Services

Banned fruit flavours in tobacco products and cigarette papers under Section 68a of the Public Health
Act 1997 in Tasmania.



Legislation/FrameworkI em
number

8. Tobacco Act 1987 (VIC)

Government
responsible

Victoria

Lead Departme
or A ency

Department of
Health and
Human Services

9.

10.

11.

Tobacco Products
Regulation Act 1997 (SA)

Tobacco Control Act

Western
Australia   
South Australia

Northern
Territory

WA Health

SA Health

Department of
Health

Two ban orders made under section 15N(1) of the Tobacco Act 1987. Among other things, section
15N(1) of the Tobacco Act 1987 empowers the Minister for Health to ban fruity, sweet or confectionery
flavoured tobacco products.

The first order bans a number of specific brands of fruity, sweet and confectionery flavoured cigarettes.

The second order (below) bans fruity, sweet and confectionery flavoured cigarette papers, cigar and

cigarillo warps, and cigarillos.       

2) WA has not banned the sale of fruit and confectionery cigarettes. However, they are banned from

display (even in specialist tobacco outlets).      ___
South Australia banned fruit and confectionary flavoured cigarettes on 10 August 2006. These are
prescribed products banned by notice under section 34A of our Tobacco Products Regulation Act 1997.

Retailers of tobacco products in the Northern Territory are required to be licensed. Licence conditions

prohibit the sale of such products.

Refer PART 4 of the Tobacco Control Act S30 & S35 for legislation authority.

Refer licence conditions for all Tobacco Retail Licences below.

This licence authorises the sale of Tobacco products from the licensed premises.

Pursuant to Section 29 of the Tobacco Control Act, the Deputy Director of Licensing has issued this
licence subject to the following conditions:

1) A licensed tobacco retailer must not display, sell or supply to another person:
a) tobacco products, as defined in Section 6 of the Tobacco Control Act, that are-

i) confectionery-flavoured or confectionery-scented; or
ii) fruit-flavoured or fruit-scented;

b) cigarette papers that are -
i) confectionery-flavoured or confectionery-scented; or
ii) fruit-flavoured or fruit-scented.

| 2) The licensed tobacco retailer must notify and maintain current details of their suppliers of tobacco
products with the Department of Health, and authorises the Department of Health to obtain from
the supplier all sales of tobacco and other smoking products made in respect of the licensee's

premises.   _____      




