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Dear Chairman 

NATIONAL REDRESS SCHEME FOR INSTITUTIONAL CHILD SEXUAL ABUSE 
(COMMONWEAL TH POWERS) BILL 2018 

Thank you for your letter of 18 September 2018 seeking advice regarding the National 
Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 
(the Bill). 

Operation of the referral 

You request information about how the referral within the Bill will operate, including the 
scope of the referral and the legal implications of it. 

The Bill firstly provides for the adoption of the National Redress Scheme for Institutional 
Child Sexual Abuse Act 2018 (Cth) (National Redress Act). Secondly, it provides an 
amendment reference, which allows the Commonwealth Parliament to amend the 
National Redress Act, as necessary from time to time. 

Section 51 (xxxvii) of the Constitution empowers the Commonwealth to make laws with 
respect to: 

Matters referred to the Parliament of the Commonwealth by the Parliament or 
Parliaments of any State or States, but so that the law shall extend only to States 
by whose Parliaments the matter is referred, or which afterwards adopt the law. 

Adoption can only take place after at least one State has referred power to the 
Commonwealth and the law has been enacted. 1 New South Wales and Victoria2 both 
passed legislation with a text based referral prior to 13 June 2018. A text referral is 

2 
Anne Twomey, The Constitution of New South Wales (The Federation Press, 2004) 813 . 
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Pmvers) Act 2018 (VIC); 
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Act 2018 (NSW). 
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generally preferred by States3 due to its more limited scope. The Commonwealth passed 
the National Redress Act on 21 June 2018. 

As Western Australia will be passing its legislation after the National Redress Act; the Bill 
provides for an adoption of the National Redress Act. In addition, the Bill makes a referral 
by way of an amendment reference. 

The National Redress Act sets out the conditions under which States can participate in 
the Scheme in Chapter 5, Division 2. 

Section 144 defines a "participating State" as a State which has, pursuant to 
s 51 (xxxvii) of the Constitution, referred a text reference and an amendment reference to 
the Commonwealth Parliament4or has adopted the relevant version of the National 
Redress Act5 and referred an amendment reference to the Commonwealth Parliament.6 

Section 144(3) defines "amendment reference" as follows: 

Amendment reference means the referred national redress scheme matters (as 
defined in section 145), to the extent of making laws with respect to those matters 
by making express amendments7 of this Act. 

Section 145 sets out the extent and meaning of "referred national redress scheme 
matters": 

1 . The referred national redress scheme matters are the matters relating to a 
redress scheme for institutional child sexual abuse. 

2. However, the following matters are not referred national redress scheme 
matters: 

(a) the matter of making a law to the extent that that law would operate to prevent 
or limit the power to establish, or to prevent or limit the operation of, any State 
redress mechanism, whether or not the mechanism deals with the same or 
similar subject matters as those dealt with in any aspect of the scheme; 

(b) the matter of making a law to the extent that that law would substantively 
remove or override a provision of this Act that requires the agreement of the 
State. 

3. Paragraph (2)(a) does not cover any of the following matters (if they would 
otherwise be covered by subsection (1 )): 

(a) any matter to which the initial referred provisions relate; 

Gerard Carney, The Constitutional Systems of the Australian States and Territories (Cambridge University 
Press, 2006) 14. 

4 National Redress Acts 144(l)(a). 
5 National Redress Acts 144(l)(b)(i) - see. definition in sl44(9) 
6 National Redress Acts 144(l)(b)(ii) 
7 Defined ins 144(9) as the direct amendment of the text of this Act (whether by the insertion, omission, 

repeal, substitution or relocation of words or matter) by another Commonwealth Act or by an instrument 
under a Commonwealth Act, but does not include the enactment by a Commonwealth Act of a provision that 
has, or will have, substantive effect otherwise than as pmt of the text of this Act. 



(b) the matter of the release or discharge, in connection with the operation of the 
scheme, of relevant civil liability of institutions or officials; 

(c) the matter of the disclosure or use of evidence or other information provided or 
obtained in connection with the operation of the scheme; 

(d) the matter of the making , enforcement or protection (for example, protection 
against the operation of orders in the nature of garnishee orders) of payments 
in connection with the operation of the scheme. 

4. A State redress mechanism is: 

(a) a scheme, program or arrangement (temporary or otherwise) established 
(before or after the commencement of the State's referral Act or adoption Act) 
by: 

(i) the Parliament or government of the State; or 

(ii) an institution (whether governmental or non-governmental) or other 
entity; for or in respect of persons who have suffered institutional child 
sexual abuse in the State (whether applying only to any such persons 
or applying to any class of victims of crime) and any associated 
matters; or 

(b) the jurisdiction of a court or tribunal to grant compensation or support for or in 
respect of victims of crime (including crime relating to institutional child sexual 
abuse) and any associated matters. 

Section 144(4) provides that States can remain participating States even if their referral 
or adoption Acts provide for the termination of text and amendment references in 
particular circumstances; 8 the adoption of the relevant version of the Act is to terminate in 
particular circumstances; 9 and that the text and amendment references only have effect 
to the extent that the Commonwealth does not already have power to legislate for them 
and only to the extent that the State has legislative power in relation to those matters.10 

A State will cease to be a participating State if a text reference11 or adoption 12 terminates 
or the State's amendment reference terminates but s 144(8) does not apply.13 

Section 144(8) provides that a State will not cease to be a participating State because 
of the termination of the amendment reference if: 

(a) the termination is effected by the Governor of that State fixing a day by 
Proclamation as the day on which the reference terminates; and 

(b) the day fixed is no earlier than the first day after the end of the period of 6 months 
beginning on the day on which the Proclamation is published; and 

8 National Redress Act s 144( 4)(a) . 
9 National Redress Acts 144(4)(b). 
10 National Redress Acts 144(4)(c). 
11 National Redress Acts 144(6)(a). 
12 National Redress Acts 144(6)(b). 
13 National Redress Act s 144(7)(a)&(b). 



(c) that State's amendment reference, and the amendment reference of every other 
participating State, terminates on the same day. 14 

What the Bill means for Western Australia's participation in the National Redress 
Scheme (the Scheme) is: 

(a) to participate in the Scheme, the State must adopt the relevant version of the 
National Redress Act and refer the amendment reference; 

(b) that amendment reference empowers the Commonwealth to make express 
amendments to the National Redress Act in respect of matters relating to a 
redress scheme for institutional child sexual abuse; 

(c) the amendment reference does not extend to matters which would limit the 
State establishing or operating a redress scheme as defined, or would impair 
a provision of the National Redress Act that requires the agreement of the 
State, subject to a number of exclusions; · 

(d) if the adoption or amendment reference were to be terminated by the State (by 
any mechanism) the State would cease to be able to participate in the 
Scheme; 

(e) however the State could still participate in the Scheme if all the Governors in 
all the participating States made a proclamation ending the amendment 
reference with at least six months' notice which would terminate the 
amendment references of all the States on the same day. 

There is no clause allowing for disallowance of a proclamation (termination 
proclamation). There are significant risks associated with providing a disallowance 
mechanism for the proclamations under clause 9 of the Bill. It is possible that a 
termination proclamation could be drafted to terminate the adoption or amendment 
reference with a short timeframe and Parliament may seek to disallow the termination 
proclamation after the termination proclamation has had effect. It would not be clear what 
effect disallowing the termination proclamation would have once it has taken effect. It is 
not clear, for example, whether the adoption or amendment reference would be 
enlivened again after the disallowance of a termination proclamation that had taken 
effect. 

It is noted that in the unicameral Queensland Parliament, a disallowance motion would 
only succeed if a government member crossed the floor to vote down his or her own 
government's proclamation. 

Consequence and practical effects of the Bill not passing 

Advice is also sought on the consequences and practical effects, should the Bill not pass 
and commence operation by 1 January 2019. 

The Scheme commenced operation on 1 July 2018. The New South Wales, Victoria , the 
Austral ian Capital Territory Governments and certain non-government institutions are 
currently participating in the Scheme. The National Redress Scheme for Institutional 
Child Sexual Abuse Declaration 2018 (Cth) , as provided to the Committee by letter dated 
17 September 2018, lists the institutions currently participating in the Scheme. 

14 National Redress Act s 144(8). 



It is understood that the Tasmanian Government's participation will commence on 
1 November 2018. The Queensland Government's participation is expected to 
commence late 2018. The Northern Territory and South Australian Governments have 
committed to join the Scheme, however, have not confirmed the dates that they will 
formally join. 

Passage and assent of the Bill by the end of the year will enable the Western Austral ian 
Government's participation in the Scheme to commence on 1 January 2019, as the 
Premier publicly announced on 27 June 2018. It will also allow Western Australian-based 
non-government institutions to make the necessary arrangements with the 
Commonwealth and to join the Scheme as soon as practicable after the Bill 's passage. 

While persons who experienced child sexual abuse in Western Australian institutions can 
currently apply to the Scheme, their applications cannot be progressed until the 
responsible institution joins the Scheme. 

If the Bill does not pass by the time Parliament rises in December 2018, the earliest 
consideration could continue is mid-February 2019. This means that it would not be 
possible for the Western Australian Government to participate in the Scheme until the 
beginning of March 2019, at the earliest. This would be nine months after the Scheme 
commenced operation and nine months after the Western Australian Government 
announced its intention to participate. 

Any delay in the Bill 's passage will also delay the participation of Western Australian non
government institutions including those which may have a national presence, such. as the 
Catholic Church and Scouts. 

Delayed participation would be detrimental for survivors of child sexual abuse that 
occurred in Western Australian institutions. The cohort of persons likely to be eligible for 
redress are elderly and vulnerable . It is understood that, of the applications made in the 
Scheme's first month of operation , approximately 40 per cent of applicants were aged 61 
years and older.15 Many survivors may also be experiencing health and mental health 
issues, or be experiencing financial stress. It is also expected that a large proportion of 
Western Australian applicants will be Aboriginal , as was the case under the previous 
Redress WA scheme. 

The Scheme will prioritise applications if, for example, a person is seriously ill or of 
significant age. However, the Scheme cannot begin processing a persons' application 
and seeking information from the responsible institution(s) until the responsible institution 
has joined . 

It should be noted that if a person applies to the Scheme and dies before the application 
is assessed or an offer of redress is accepted, declined or withdrawn, their application 
wil_l still be progressed. 16 Any redress payment will be made to the persons' estate. I am 
sure the Committee will appreciate that this is not an ideal outcome for survivors and 
their families. 

15 National Redress Scheme July Update https://formerministers .dss .gov.au/18071 /national-redress-scheme
july-update/ 

16 Sections 58, 59 and 60 of the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 are 
relevant. 



Institutions' participation in the Scheme also provide survivors with a more restorative 
alternative to pursuing costly and time consuming civil litigation. By having both redress 
and civil litigation available, survivors can consider the options available and make an 
informed decision as to the best avenue to pursue. 

For the reasons outlined above, it is preferable that survivors can have access to the 
Scheme as soon as possible . This will enable survivors to receive recognition of the 
abuse that occurred to them and access all three elements of redress - the monetary 
payment, funds to access counselling and psychological support, and a direct personal 
response from the responsible institution. 

The Western Australian Government's participation as soon as possible will also 
contribute to the Scheme become a truly national scheme. 

I trust the above information will be of assistance in the Committee's deliberations. 

Yours sincerely 

L~ 
H ohn Quigley MLA 
ATTORNEY GENERAL 

- 2 OCT 2018 


