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INQUIRY INTO BELL GROUP COMPANIES (FINALISATION OF MATTERS 
AND DISTRIBUTION OF PROCEEDS) BILL 2015 (BILL) 

We refer to your email to us on 24 October 2015 including several questions in relation to 
the Bill, and respond as follows: 

1. Division 3A 

Division 3A proposed to be inserted by the SNP deals with what the Bill refers as 
"administration". Clause 26A(l) provides that the Authority is the "administrator" of 
each WA Bell company and clause 9(J)(aa) will provide that the Authority's functions 
include "administering" each company. However, the terms: "administer" and 
"administrator" are not defined ("Administrator" is defined in reference to the person 
appointed under clause 8) 

Our Senior Counsel has suggested that: 

(a) the ordinary meaning of these words is difficult to state other than by reference to the 
Corporations Act, under which only a registered liquidator may be an administrator 
and only a natural person may be a liquidator. (Section 1279 of the Corporations 
Act) 

(b) the statutory concept of administration may not be appropriate for the Authority and 
that some confusion arises by use of the term "Administrator" for the person 
appointed under clause 8, but vesting of "administration" not in that person but in 
the Authority. 

(c) the intention of the Bill is to constitute the Authority as a body able to perform the 
functions under the Bill and to prevent any company officer exercising powers. 
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As an aside, clause 10(2)(d) of the Bill also confers power on the Authority to exercise any 
power that can be exercised by a "liquidator" under the Corporations Act. No similar 
problem arises here because the Authority is a not thereby constituted as a liquidator. The 
Authority will not be bound by section 1279 of the Corporations Act because the WA Bell 
companies are removed from the operation of that Act. 

As a result, our Senior Counsel has suggested the term "administrator" (and its cognates) 
be defined by reference only to functions under the Bill. 

What is your view of this suggestion? 

Answer: 

Assessments were issued by the Commissioner of Taxation to the WA Bell Companies on 
10 August 2015. The liquidator has objected to those assessments, and that process is 
ongoing. Consequently, it is no longer practicable to dissolve the WA Bell Companies 
upon transfer of their property to the Authority. Hence Division 3A is required to provide 
for the "administration" of the WA Bell Companies until the completion of the objection 
process. 

Notices reliant upon the tax assessments, issued by the Deputy Commissioner of Taxation 
pursuant to section 260-5 of the TAA, have already been set aside by the Federal Court on 
29 September 2015 in Bell Group Limited (In Liq) v Deputy Commissioner of Taxation 
[2015] FCA 1056. 

As a consequence of the displacement of the Corporations Law and the Corporations Act 
2001 (Cth) by the Bill, reference to the Authority being the "administrator" of each of the 
WA Bell Companies in Division 3A refers only to the Authority administering those 
companies in accordance with its powers and functions prescribed by the Bill. In our view 
it is not necessary to define that term further than the Bill already provides. 

2. The personal liability of Mr Woodings 

The Committee seeks your comments in relation to any personal liability of Mr Woodings, 
Chartered Accountant and liquidator of the WA bell companies, in relation to: 

(1) The payment of costs and expenses properly incurred in the WA Bell companies' 
windings up. That is, whether the windings up will retrospectively expose him to a 
penalty under the offence provisions in the Bill. 

(2) The reinvestment of settlement funds held on the maturity of term deposits. That this, 
whether this will retrospectively expose him to a penalty under the offence provisions 
in the Bill. 

(3) A shortfall in TBGL 's post liquidation tax liabilities pursuant to section 254(1)(e) of 
the ITAA 1936. That is, whether any shortfall may expose him (and former 
liquidator of TBGL, Mr Totterdell) to potential personal liability for a shortfall. 

Is Mr Woodings indemnified in some way? 
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Answer: 

(1) Clauses 48(4)(a) and 50(4)(a) provide it is not an offence for a liquidator to pay the 
ordinary costs and expenses of conducting the liquidation of a WA Bell Company. 

(2) Clauses 48(4)(b) and 50(4)(b) provide it is not an offence for a liquidator in the 
ordinary course of the liquidation of a WA Bell Company to invest money with an 
authorised deposit-taking institution, such as a bank. 

(3) We understand this question to be concerned with a potential liability of the 
liquidator pursuant to any of the relevant tax Acts, rather than the Bill. Please let us 
know if our understanding is not correct. 

The liquidator has formally objected to tax assessments issued by the Commissioner 
of Taxation, and successfully challenged notices issued by the Deputy Commissioner 
of Taxation in the Federal Court. 

Until very recently the liquidator had a Deed in place with the Commissioner which 
extinguished liability of the liquidator pursuant to s. 254 of the ITAA 1936 which the 
liquidator has now brought to an end. 

In any event, the liquidator's liability under s. 254 of the ITAA 1936 appears to tum 
upon the liquidator dealing with property under his control. If the Bill is enacted, that 
property will be transferred from the liquidator to the Authority by clause 22. 
Consequently, it is in our view likely the Bill will not cause the liquidator to deal 
with property so as to incur any liability s. 254 of the ITAA 1936. 

The liquidator has recently filed an application in the Supreme Court seeking 
direction and approval he may use the funds of Maranoa Transport Pty Ltd (In 
Liquidation) to fund on of the WA Bell Companies' share of the costs and expenses 
of the windings up of the Bell Group companies. That application is listed to be 
heard by the Federal Court on 28 October 2015. We anticipate this will protect the 
liquidator from any liability pursuant to s. 254(l)(e) of the ITAA 1936 which he may 
otherwise have incurred in paying costs and expenses up until the "transfer day". 

3. The term "compensation" 

In each of clauses 4(c), 36 and (SNP proposed) 37(3)(b), the amount that may be paid to a 
funding creditor is referred to as "compensation". However, section 564 of the 
Corporations Act does not use that term. Rather it speaks of an "advantage" to the funding 
creditor, generally taken to mean an elevation in ranking and/or a preference over others 
ranked equally, but not meaning any payment greater than the sum of the liability and 
litigation costs. 

Our Senior Counsel has the view that "compensation" is likely to be interpreted to cap the 
recommended payments to ICWA under clause 36 at the amount actually advanced to fund 
the litigation plus interest. In relation to this matter: 

(1) Is ICWA to be compensated for its litigation funding to the extent of that funding plus 
interest but no more? 
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(2) Is ICWA to be given an "advantage" over others? 

(3) Is an object of the Bill to implement the 2000 Agreement so that ICWA is paid 53.5% 
of 2/3rds of the Bell litigation fund and not subject to ICWA 's proof of debt in like or 
greater amount? Jfso, does clause 36 in fact reward, not merely compensate ICWA? 

Answer: 

As set out in part 2.8 of the Further Supplementary Submissions of the Treasurer of 
Western Australia and the Attorney General dated 23 October 2015, it is not settled 
whether an amount awarded pursuant to s. 564 is limited to, or discharges the principal 
debt owed the creditor, or repayment of amounts advanced by the creditor, and any 
interest. 

Clause 35 provides for repayment of liabilities owed by a WA Bell Company to any 
creditor. 

Clauses 36(1) and (2) provide for: 

(a) repayment of amounts advanced by a creditor; and 

(b) payment of any other amount, 

by way of "compensation" for providing funding for, or an indemnity against costs or 
liability in relation to, the Bell litigation, taking into account the considerations in clause 
36(3). 

Payment of any amount referred to in paragraph (b) above is intended to represent an 
amount otherwise payable to indemnifying creditors pursuant to an order under s. 564 of 
the Corporations Act. 

The term "compensation" was adopted to ensure the Administrator uses his discretion 
having regard to factors set out in clause 36 without being misdirected into the 
jurisprudence of s. 564 (which jurisdiction, due to the uncertainties referred to above and in 
part 2.8 of the Further Supplementary Submissions, is apt to create confusion). 

Clause 36(5) makes plain payment of "compensation" may be entirely distinct from any 
payment with respect to debt. In this sense, the Authority may recommend payment of an 
amount to "reward" any creditor to which clause 36 applies. Any payment of 
compensation pursuant to a recommendation under clause 36 however may reduce a 
payment with respect to debt under clause 35 (see clause 25(2)(vii)). 

ICW A is one of 3 indemnifying creditors to which clause 36 applies. ICW A receives no 
special benefit by this clause, or its operation, over and above other indemnifying creditors. 
However, any amount paid to an indemnifying creditor pursuant to a recommendation 
under clause 36 is an "advantage" over other creditors, in the sense that those other 
creditors are not eligible to receive such payment because they did not provide funding for, 
or an indemnity against costs or liability in relation to, the Bell litigation (which 1s 
consistent with the position with respect to s. 564 of the Corporations Act). 

To ensure equity is done between the parties, clause 36(3)(d)(ii) provides the Authority 
may take pre-Bill agreements into account when making a recommendation. That includes 
the TBGL AFI, BGF AFI, PTICA, TBGL Inter-Creditor Agreement, Indemnity and 
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Distribution Agreement and other indemnities listed in clause 26(1 ), which contemplate 
that an amount of two-thirds of any recovered amount will be paid to indemnifying 
creditors in the proportions set out in those agreements. 

Issues in relation to this question are also addressed in parts 2.5, 2.7 and 2.8 of the Further 
Supplementary Submission. 

4. BGUK 

According to the Treasurer's submission, BGUK is a creditor for approximately $58 
million under the 2014 Settlement. BGUK submits that the Bill's effect will be to transfer 
BGUK's property to the Authority and thus disturb the 2014 Settlement. 

Our Senior Counsel is of the view that: 

(1) BGUK is not a WA Bell company and will not have its property transferred by clause 
22. 

(2) If the 2014 Settlement stands outside the Bill (as appears form clauses 22 and 26), 
then it would follow that BGUK is to be paid $58 million from that Settlement and 
will not be affected by the Bill at all. 

Your views on our Counsel's' opinion are sought. 

If correct, would you consider an amendment to make clear that the 2014 Settlement is not 
within the Bill? 

Assuming the $58 million is eventually transferred, does the money go to the UK 
government? Is the transfer likely to attract court action in the UK? 

Answer: 

Senior Counsel is correct that BGUK is not a WA Bell Company. 

In accordance with the Settlement Deed the liquidator holds a proportion of the Settlement 
Sum on trust for BGUK. Clause 22(1)(c) will therefore cause those funds to be transferred 
to the Authority on the "transfer day". 

Senior Counsel is also correct the Settlement Deed "stands outside the Bill", as it is not an 
agreement voided by clause 26. Instead, as stated in part 2.4 of the Further Supplementary 
Submission, clause 27(4) and (5) ensure that, upon dissolution of the WA Bell Companies, 
the Settlement Deed remains enforceable. Specifically, upon dissolution of a WA Bell 
Company the Authority is substituted as a party to any agreement a WA Bell Company is 
party to, which agreements include the Settlement Deed (see part 2.3 of the Further 
Supplementary Submission). 

Part 2.4 of the Further Supplementary Submission contains the statement that: "However, 
the operation of clauses 27 (4) and (5) ensure the Settlement Deed remains enforceable, 
together with any rights or entitlements owed to, or by, any party not otherwise affected by 
the Bill, such as BGUK. BGUK therefore is not adversely affected by the operation of 
clauses 22 and 25 of the Bill." This sentence should have read: "However, the operation of 
clauses 27 (4) and (5) ensure that upon dissolution of the WA Bell Companies the 
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Settlement Deed remains enforceable, together with any rights or entitlements owed to, or 
by, any party not otherwise affected by the Bill, such as BGUK." 

Although clause 27(4) could possibly be amended to expressly state subsection 27(5) does 
apply to the Settlement Deed, for the reasons outlined above, in our view it is not 
necessary. 

We understand the UK Treasury may make a claim upon BGUK, making it possible some 
funds received by BGUK may pass to the UK Treasury. Any such claim relates to a debt 
owed by BGUK to Bell International Investments Limited, which was deregistered more 
than 20 years ago and its assets vested in the UK Crown. Whatever the position pursuant 
to the Bill, it is unlikely the claim will result in action being brought by the UK Treasury. 

Please let us know if we can be of further assistance. 

~~~!~~ 
DAVID HARGRE\ M 
SENIOR ASSIST ANT STATE SOLICITOR 


