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Hearing commenced at 2.35 pm 
 
Associate Professor KATE SEEAR 
Associate Professor in Law, Faculty of Law, Monash University, sworn and examined: 
 
 

The CHAIR: On behalf of the committee, I would like to welcome you to the meeting. Today’s 
hearing will be broadcast. Before we go live, I wish to inform you that the committee is authorised 
to take evidence outside of Western Australia. However, you should note that absolute 
parliamentary privilege will not attach to any statements you may make in today’s proceedings with 
respect to any legal action that may be taken in this state’s jurisdiction. Do you object to these 
proceedings being recorded? 

Prof. Seear: No, I do not. 

The CHAIR: Please begin the broadcast. We are videoconferencing today, but obviously people who 
might be listening in now will realise that we cannot see you; all we have is audio. I would like to 
advise you that present with me at this end of the link-up are reporting and committee staff. I also 
want to introduce you to the following members of the committee. I have here Hon Michael 
Mischin. 

Hon MICHAEL MISCHIN: I am waving to you, even as we speak. 

Prof. Seear: I am waving back. 

Hon MICHAEL MISCHIN: Thank you. 

The CHAIR: I have Hon Samantha Rowe, who is the Deputy Chair of the inquiry, and 
Hon Aaron Stonehouse. My name is Alison Xamon and I am the Chair of this inquiry. Could you 
please advise who is present with you? 

Prof. Seear: I am just by myself. 

The CHAIR: I need you to take either the oath or the affirmation. 

[Witness took the affirmation.] 

The CHAIR: You will have signed a document entitled “Information for Witnesses”. Have you read 
and understood that document? 

Prof. Seear: Yes, I have.    

The CHAIR: These proceedings are being recorded by Hansard and broadcast on the internet. Please 
note that this broadcast will also be available for viewing online after this hearing, so please advise 
the committee if you object to the broadcast being made available in this way. A transcript of your 
evidence will be provided to you. To assist the committee and Hansard, could you please quote the 
full title of any document you refer to during the course of this hearing for the record. We will see 
how we go in terms of Hansard being able to hear you but if there are any problems, hopefully, they 
will gesticulate and I will advise you and we will try to manage that then. 

I remind you that your transcript will be made public. If for some reason you wish to make a 
confidential statement during today’s proceedings, you should request that the evidence be taken 
in private session. If the committee grants your request, any public and media in attendance will be 
excluded from the hearing. Until such time as the transcript of your public evidence is finalised, it 
should not be made public. I advise you that publication or disclosure of the uncorrected transcript 
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of evidence may constitute a contempt of Parliament and may mean that the material published or 
disclosed is not subject to parliamentary privilege. 

The committee has a number of questions that we want to ask you and get your advice on. Would 
you like to make an opening statement to the committee? 

Prof. Seear: I would, thank you, if you will allow me. I would like to begin by thanking you all very 
much for the invitation today and the opportunity to be involved. It is a real pleasure. As the 
committee knows, I did not make an official formal submission to the inquiry, but I was contacted 
and asked if I could assist, and I am delighted to be able to do so. I will do my best to answer any 
questions that you have for me and if there are issues that I cannot address, I will take those 
questions on notice if that is an option. 

I just wanted to say a few general things by way of an initial statement. I will try to keep my 
comments brief because I know there are some questions you wanted to go through. I wanted to 
start off, if I could, by flagging for the committee’s attention a very important development earlier 
this year that I do believe is relevant to the inquiry’s work and might shape your thinking. Back in 
January the chief executive board of the United Nations, which is a board that comprises the heads 
of 31 UN agencies released a document summarising some meeting deliberations they have had. It 
stated — 

The board committed had, among other things, to promoting “alternatives to conviction and 
punishment in appropriate cases, including the decriminalisation of drug possession for 
personal use”. 

They also called for a rebalancing of policies, noting that health and human rights should be placed 
at the centre of that work. It is my understanding that that policy statement now means it is in the 
common position of all the UN’s various agencies. To my knowledge, little concerted work has been 
undertaken, especially in Australia, on what a human rights compliance framework might look like. 
I have some thoughts on this and I am happy to answer questions. 

I should also say that, in my view, the call for a rebalancing of policies that accounts for health 
includes mental and physical health, and that might also extend to an obligation to try to address 
stigma and discrimination. On that, the committee may be aware that a recently released set of 
guidelines by the UNDP called “International Guidelines on Human Rights and Drug Policy” positions 
stigma as a human rights issue and as an obstacle to the rights of the highest attainable standards 
of health. Those guidelines call upon the states to — 

Address the social and economic determinants that support or hinder positive health 
outcomes related to drug use, including stigma and discrimination of various kinds, such as 
against people who use drugs. 

I just wanted to bring to the committee’s attention some recent Australian research that found that 
more than half of those people living with hepatitis C in Australia had experienced hepatitis C–
related stigma in the previous 12 months. 

The same study found that 10 per cent of health workers believed they had discriminated against 
people living with hepatitis C. Although hepatitis C is not to be conflated with, and is not the same 
as, drug use, there is a significant overlap in those two populations, so I think we might see that 
research as a bit of a proxy marker or indicator for the prevalence of stigma in connection with drug 
use. 

I have tabled for the committee a number of documents, one of which is a report titled stigma and 
discrimination in Queensland. That is a report that I conducted with colleagues for the Queensland 
Mental Health Commission that looked at stigma and discrimination in the context of alcohol and 
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other drug use. I have tabled that in case it is of any use to the committee. I just want to make two 
brief points on that piece of research. The first is that that research found, looking at Queensland, 
that stigma and discrimination was widespread among people who experience alcohol or other drug 
problems and that those were major challenges that require work and that they are unlikely to be 
resolved by a move towards more administrative responses to drug use or less punitive responses 
to drug use alone, and that is because, in a related sense—this is an issue I have explored in depth 
in some of my other research—drug use appears in multiple areas of law outside of the criminal law, 
so family law, civil law, child protection et cetera. I have tabled another paper undertaken by myself 
and Suzanne Fraser—that is a paper called “Beyond criminal law: The multiple constitution of 
addiction in Australian legislation”—that helps to provide some evidence of that point. 

I also just wanted to make the point that it is important to consider how existing laws might 
undermine harm-reduction strategies as well. A classic example of how this happens is through laws 
that prohibit secondary supply of needles and syringes, and that can thus facilitate the spread of 
bloodborne viruses like hepatitis C. The committee might be aware that the practice of secondary 
supply has been unlawful in Australia until quite recently. The laws have now been changed in 
Tasmania and the Northern Territory. The ACT changed its laws based in part on research that myself 
and colleagues undertook, and I have also tabled that research in the form of a 2015 paper called 
“Laws prohibiting peer distribution of injecting equipment in Australia: A critical analysis of their 
effects”. The Victorian parliamentary committee on drug law last year recommended that the 
prohibition on secondary supply in Victoria be lifted on the basis of that research and my evidence 
to the committee. My opinion is that if changes are to be made to the criminal law, which I 
understand is the committee’s primary focus, it is also going to be important to look at the 
implications for these other areas of law, because there is a real possibility of major inconsistencies 
and intentions that could undermine any reforms made to the criminal law, in particular a move 
towards more administrative approaches. I am happy to talk about more of those areas as we go; 
and, if there is an opportunity, I will say a little bit more about how some of those issues outside the 
criminal law play out, what kinds of problems they pose and how they might be addressed. 

As a final point, I will say that I have also tabled my 2017 submission to the Victorian draft law reform 
inquiry, in case that is of assistance. That is a document called “Submission of Dr Kate Seear: To the 
Parliament of Victoria Law Reform, Road and Community Safety Committee”. Thank you. 

The CHAIR: Thank you very much. As I have mentioned to you, we have some very specific questions 
we were hoping to get your expertise on, which is why we have contacted you. Throughout the 
inquiry, the committee has heard about the potential benefits of removing criminal penalties, 
obviously, for personal drug use and possession. We wanted to get some more information about 
what a formal regime of administrative response for personal use and possession might actually 
look like within an Australian context. I am aware that you are more familiar with the Victorian 
regime, but you are broadly familiar with the way that our legislative regimes are laid out within 
Australia more broadly. What I want to know is: can you provide an overview of what an effective 
administrative response model within Australia might actually look like? 

Prof. Seear: Yes. The committee is probably aware that, in general terms, there are a range of 
options. One is to move to a de jure model and the other is to move to what we call a de facto 
model, and then of course we have models of legalisation. De jure and de facto models are 
distinguished in this way. De facto models mean that there is an administrative response to drugs 
in fact—a kind of decriminalisation in fact—and de jure responses are where we have an 
administrative response that is embedded in law. 
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The CHAIR: Yes, and it is the latter that we are interested in looking at in particular—what that looks 
like. 

Prof. Seear: Yes. There are a few options. I suppose the simplest way to deal with this would be to 
move towards something like introducing or expanding diversion. One of the documents that I 
tabled for the committee’s benefit is a recent report that colleagues and I undertook. I am not sure 
if you have had an opportunity to have a look at that one yet, but it is a document with a very long 
title. I will use this to describe what the options are. This is a document called “Criminal justice 
responses relating to personal use and possession of illicit drugs: The reach of Australian drug 
diversion programs and barriers and facilitators to expansion”. That project looked broadly, first of 
all, at mapping all the approaches to diversion in Australian law and Australian policies and, as a 
consequence of that, what we did was map what the legal position in every state and territory in 
Australia is pertaining to drugs. What you will see in that report is that there are different 
approaches in each state and territory. Some states and territories have moved towards a kind of 
decriminalisation or a more administrative response. Those are South Australia, the ACT and the 
Northern Territory. South Australia has embedded diversion in its legislative regime and, as a 
consequence, something like 98 per cent of drug offences are dealt with administratively in South 
Australia. I am not sure if you have that document with you, but for your benefit, I will note that 
that information can be found on page 5 of our report. 

As a result of having embedded diversion in the South Australian legislation, 98 per cent of offenders 
with a principal offence of drug use or possession are, essentially, diverted away from the criminal 
justice system and dealt with through things like a small fine or other expiation notice. In contrast, 
Western Australia has the lowest rate of diversion of any jurisdiction in Australia. Just 32.4 per cent 
of offenders are diverted out of the system. One way therefore that you could move quite rapidly 
towards delivering an administrative response would be to introduce a South Australian–style 
response where diversion was embedded in legislation. 

[2.50 pm] 

Hon MICHAEL MISCHIN: What have been the results of that South Australian model? It is Michael 
Mischin speaking here. 

Prof. Seear: Thanks, Michael. Results in what sort of sense? You are interested in — 

Hon MICHAEL MISCHIN: I suppose, if we could go back a stage, what is the primary purpose of any 
law reform in this area? What are the objectives society would be trying to achieve by any changes—
a reduction in the use of illicit drugs, a reduction in harm caused to the users, a reduction in harm 
caused to society in general or some specific sense? What are we trying to achieve? 

Prof. Seear: Yes, all of those things, I think, as well as some of the other harmful effects that we 
know adhere to the criminalisation of drugs. That includes things like driving drug use underground 
in jurisdictions that criminalise drug use. Of course, people often attract criminal convictions, which 
have implications for employment opportunities, also housing opportunities and myriad other 
implications in other areas of their life. If we move towards a more administrative response, apart 
from anything else, one of the objectives that can be met is that people who are diverted out of the 
criminal justice system will not attract some of those penalties, will not have those criminal 
obligations attached to their drug use or drug possession and, therefore, might not encounter 
obstacles like obstacles to employment or housing. There is a whole range of priorities that can be 
addressed through moving away from a punitive scheme and towards a more administrative 
scheme. Evidence from around the world shows pretty consistently that maintaining the status quo 
does not really assist with meeting those various policy objectives that you have described and 
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moving towards administrative approaches is an effective way of dealing with those issues and 
diversion is one of the many ways that you can do that quite rapidly. 

Hon MICHAEL MISCHIN: All right; diversion away from what and to what specifically? 

Prof. Seear: Well, it is a good question actually and there is not a simple straightforward answer to 
it, believe it or not. In general terms, when we talk about diversion, what we mean is turning people 
away from criminal justice systems so they are not having to face criminal charges for minor drug 
offences, like drug use and drug possession or possession of drug paraphernalia, and into something 
else. But what we found with this research that I have just mentioned is that the something else is 
not consistently understood or operationalised across Australia. Each state and territory has a 
different idea of what diversion is or means or might look like. In the report that we have provided, 
or that I have tabled for you, there is a detailed table as an appendix to the report that runs through 
all of the various diversion programs across Australia in each state and territory. They do very 
different things. In some locations, diversion is understood as a process by which you are diverted 
out of the criminal justice system and required to undergo drug or alcohol treatment of some kind, 
sometimes for varying lengths. In other places like South Australia, it might be something as simple 
as the administration of a notice and the payment sometimes of a small fine. They are very different 
understandings of what diversion looks like or does and, most importantly, what the problem is that 
is trying to be addressed. In some jurisdictions, the understanding is that people who are diverted 
need to be diverted into drug treatment because they have a drug problem that requires medical 
assessment, evaluation and counselling or treatment of some kind. That is a very different 
understanding from, say, somewhere like South Australia, which under its cannabis expiation 
scheme, allows people simply to receive a notice and a small fine. 

One of the things that, therefore, I think, any committee, including your committee, needs to 
grapple with when making decisions about how to move towards administrative processes is 
whether you wish to do something like trying to expand diversion and rapidly expand diversion, but 
also what it is you want diversion to look like. I think that comes back to the fundamental question: 
How do you conceptualise drug use? Do you conceptualise it as a medical problem that requires 
medical treatment or simply some kind of lesser wrong, if you like, that could be dealt with 
administratively by a fine? Our research shows that people in different parts of Australia have very 
different views about what diversion should look like. 

The CHAIR: Is that partly dependent on what drug they are talking about? 

Prof. Seear: It is, although it is not exclusively about what drug they are talking about. 

The CHAIR: I am just going to make the comment that I note that people talk very differently, for 
example, about legislative responses to marijuana than they do around legislative responses to 
meth addiction. 

Prof. Seear: Yes, or meth use. One of the things that we found through this research—I could say a 
lot more, but I will keep it brief—was that, essentially, as I said, there is a lack of consensus and 
uniformity across Australia about what diversion means broadly. When we undertook this research, 
this was not a surprising finding to me, but sometimes people we interviewed for this project, who 
were people involved in diversion programs, spoke about drug use, people caught in possession of 
drugs or paraphernalia as experiencing an addiction that required treatment. I should note that I 
read some of the submissions to your committee and I noted that kind of tendency as well—to 
sometimes talk about use as an addiction not only for meth but also for substances including 
cannabis. On that, I would just caution the committee in that respect against collapsing episodic use 
or possession together with a drug problem in the form of addiction. The reason I would caution 
you against that slippage is because there is in fact a debate in the international literature about the 
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nature and meaning of drug problems, including addiction. There is also concern about even the use 
of the terminology of addiction. I am happy to send the committee further information on that if 
you like, but a few years ago, by way of example, 94 experts in the drug field came together and 
wrote an open letter to a top international journal outlining some of their concerns about 
conceptual slippages and conflation of drug use and addiction and what different concepts of 
addiction means. 

The CHAIR: Dr Seear, I am really, really keen in the limited time we have to see whether we can 
unpick some of the stuff we particularly want to pick your brain around, if that is okay. 

Prof. Seear: Yes. 

The CHAIR: I will say the way I termed that just then was actually quite deliberate because I was 
talking about the spectrum around the harm of drug use. Nevertheless, I will come back to the 
substantive point. 

The committee would like to get a better understanding please around what an administrative 
decision-making body would look like within an Australian context. What we do know is that it could 
be either a tribunal or dissuasion commission. What I am interested to know is, based on your legal 
expertise within an Australian context, what you think is likely to be the most beneficial. 

[3.00 pm] 

Prof. Seear: I think, again, the answer to that question depends a little bit on the issues that we 
were just talking about—what you consider the objectives of any administrative body would need 
to be, and what the problems solved need to look like. I must say, by the way, just by way of 
qualification, that I am not an expert on the Portuguese model. I know a bit about the Portuguese 
model of course, but I would recommend to the committee, if you have not already done so, to 
contact Dr Caitlin Hughes, who is based at the National Drug and Alcohol Research Centre at the 
University of New South Wales, who is probably Australia’s foremost expert on the Portuguese 
model. She would have a lot to say about it. 

I think the question depends on what objectives you wish to achieve through any administrative 
decision-making body, and how it is that you conceptualise the problems that you are seeking to 
address. The point that I was just making briefly before, about whether possession of a drug is 
considered to be a medical problem or whether it is considered even to be a kind of dependence or 
addiction, is fundamental to any model that you set up, because if the model is an administrative 
model that is designed to assess people’s use and filter them into, say, different kinds of medical 
treatment, that might mean that you are starting from the presumption that this is a medical 
problem that can only be dealt with through medical means. As you have just indicated, Alison, 
there is a spectrum of drug use, and it does not necessarily, I think, therefore need to be an 
administrative decision-making body that is, say, constituted by physicians or even psychiatrists, 
who might filter people into medical treatment in every instance. In fact, in my view, I think that 
would be quite problematic if that were the model that you went with. 

Instead, I think we can learn a lot from the broad range of diversion options that we see in Australia 
already, some of which involve assessing people and filtering—for want of a better word—or 
moving people into treatment for those who want it. For those who understand themselves to have 
a drug problem and have been assessed as having a drug problem, that might be appropriate. But 
in many instances, I think other options of the kind that we have seen in South Australia and also 
the ACT and the Northern Territory will be appropriate. I would encourage you to consider an 
administrative decision-making body that is comprised of numerous experts, not just medical and 
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psychiatric experts, if you are to develop such a system that allows for moving people into different 
kinds of administrative responses, not purely or not only of a medical kind. 

The CHAIR: So what would it be apart from medical—what are the sorts of expertise that you would 
envisage would be helpful? 

Prof. Seear: Personally, I think that there are substantial benefits. If we look at the South Australian 
model as an example, and start there. As I mentioned earlier, the approach in the South Australia 
system to diversion is quite interesting, in that they divert more than 98 per cent of offenders away 
from criminal justice responses, and those diversions do not in every instance require people to 
undergo medical treatment. 

The CHAIR: Can I interrupt for two seconds? What happens to the other two per cent? Presumably, 
they are sent into the justice system. Is that because there is a whole range of other serious offences 
that have occurred? What would be the rationale for that other two per cent not being diverted? 

Prof. Seear: That is a good question. I am just looking for the criteria for the South Australian 
diversion system so that I can remind myself of why they do not divert in every instance. South 
Australia has two schemes. There is the cannabis expiation scheme and then the police drug 
diversion initiative. For the cannabis expiation scheme, that is the one that is embedded in 
legislation, and police have no discretion over whether to divert, and there is a requirement that 
you pay the infringement notice within 28 days. I think in some instances it would be people who 
did not pay the infringement notice within 28 days. They might then get flicked over into the criminal 
justice system. I think that is partly it. There is also a limit on the quantity that can be possessed for 
someone to be eligible for a cannabis expiation notice. Those details all appear in our reports from 
pages 23 to 27, and the South Australian schemes are on pages 24 and 25. Similarly, with the police 
drug diversion initiative, again, police have no discretion. That is for illicit drugs other than cannabis. 
Police again have no discretion there over whether to divert. That is why you see such huge numbers 
of people in South Australia receiving a diversion, but with that one again there is a threshold 
quantity, especially for young people. Essentially, what it might mean is that, in both instances, if 
you do not comply with the requirements, if you do not pay the fine on time or if you are in 
possession of a quantity of drugs over the possession limit, you may be ineligible for diversion, and 
we detail this in our report. 

This is where the question of any eligibility criteria that you might implement in a more 
administrative scheme become very important. What we know from the research done across 
Australia is that South Australia has, as I said, the highest administrative response to drug use and 
possession offences, and Western Australia has the lowest, and it is largely to do with the fact that 
they have vastly different eligibility criteria. South Australian police have no discretion. The 
threshold quantities differ substantially, as do the requirements or obligations on those who are 
offered diversion. If you transpose those kinds of eligibility criteria and principles and guidelines to 
an administrative scheme or body, they will have a significant impact, and will shape in very 
substantial and important ways how many people end up being offered administrative responses. 
If you set the bar very high, for instance, and there is only certain quantities that people will be 
eligible for an administrative response to, that will obviously shape, in important ways, how many 
people are eligible to receive an administrative response. 

Hon MICHAEL MISCHIN: There has got to be a point to an administrative response, though, and 
what is the primary objective of these administrative responses? Let us look at the South Australian 
model, with cannabis expiation. An infringement notice is issued. If you are under a certain amount, 
you are fined, and if you fail to pay that fine, what happens to you? If you do pay the fine, is it just 
treated as the equivalent of a parking infringement, with no criminal history attached to it and no 
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stigma attached to it—just simply a tax you are paying to the government for using a drug? If it is 
over, and it does not fall within those criteria, what is the objective of the administrative response 
with treatment, and how do you enforce that treatment? 

Prof. Seear: What I would say to that is, again, that the programs across Australia differ significantly 
in terms of their objectives, and sometimes those rationales or the philosophies of the different 
schemes are internally contradictory. I will tell you what I mean by that, because I think it is very 
important. 

Hon MICHAEL MISCHIN: That, I have to say, is one of the things that troubles me. Before we can 
formulate some recommendations one way or the other, and we are looking for assistance here, I 
think we need just what policy is the preferable one as an alternative, rather than simply saying it is 
good for people not to have a criminal history. We need to get some clarity as to what they are 
trying to achieve by it. The criminal justice system approach, at least, is clear—you are trying to 
deter. Whether it is successful or not is another argument against it or for it, but if we are looking 
at alternatives, some guidance will be helpful. 

[3.10 pm] 

Prof. Seear: As I said, I would start from the perspective of noting that the positions are wildly 
divergent across Australia and in the criminal law, and that reflects, I think, public understanding 
and approaches to drug use more broadly. In South Australia, for instance, simple drug use and 
possession offences are not treated either as a criminal matter or as a health problem. As you rightly 
point out, they are dealt with through a simple fine. The administration of the fine is considered to 
be sufficient. Say, for example, in relation to the cannabis expiation scheme in South Australia, there 
is no limit on the number of times that you can receive a diversion. If you look at other jurisdictions, 
and if we look, say, at Queensland, their scheme has one limit on the number of diversion 
opportunities that you can receive, and you are required to attend an assessment program to 
complete diversion. That tells us something different and important about what the Queensland 
approach understands drug use to be, and what it thinks of as the policy objectives. It considers 
drug use to be, at least on the first occasion, something that is perhaps a health problem that should 
be dealt with through an assessment program and through a referral to an assessment program. If 
you offend a second time, diversion is no longer available to you, in which case you are brought back 
into the criminal justice system. 

I think that is an instance of what I would refer to as an inconsistent, internally contradictory policy 
objective. The first offence is treated as more of a medical problem and then it becomes a criminal 
law problem. That would be an example of saying that if drug use is a medical problem, I am not 
sure why it would be dealt with as a medical problem once and then not a second time. Is that 
considered to be a failing of the individual who went through treatment or does it reflect in some 
way on the inadequacies of the treatment itself. Why is it that that person should then move into a 
criminal setting to be punished as a criminal for what was treated in the first instance as a medical 
problem? That conceptual confusion is something that exists across the board in the criminal law in 
Australia. I think a more appropriate policy objective is to have a spectrum of options, with a 
consistency of approach. You might have some sort of hybrid system whereby people are offered 
expiation notices for a certain number of occasions, like five or 10—I do not know what that number 
would be—perhaps something like that. Then, at a certain point, if a person is detected for offences 
numerous times, there might be some other diversion system that comes into play when they are 
invited to explore opportunities for assessment and then perhaps treatment if they want to. 

The CHAIR: I am still trying to get this information on what an administration scheme would, ideally, 
look like in Australia. I am just going to keep going until I, hopefully, get something. You started 
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talking about what the ideal membership for such a body would potentially look like. You said we 
needed something other than medical and psychiatric. What other professionals would you look at 
if such a scheme were to be established? 

Prof. Seear: I think a legally trained professional would be important. A model that you might wish 
to consider is something likely the Mental Health Tribunal that we have in Victoria. 

The CHAIR: We have got something similar here. 

Prof. Seear: I must admit I am not 100 per cent sure of how the Mental Health Tribunal system 
works in WA, but in Victoria — 

The CHAIR: Effectively, we have got medical, legal and community. 

Prof. Seear: It is exactly the same here. I think a system like that might be appropriate, but not a 
purely medical or psychiatric model for the reasons I have explained. 

The CHAIR: Do you think that such an administrative body is best established in legislation, probably 
in the same way that the Mental Health Tribunals are? 

Prof. Seear: Yes, I do. 

The CHAIR: Do you think that would be ideally placed in legislation such as the Misuse of Drugs Act 
1981, which is the WA legislation, or do you think, like the Mental Health Act, it should be 
established in new standalone legislation? What is the best way to enshrine such an entity? 

Prof. Seear: I think it should be new standalone legislation. One of the reasons I say that is because 
the drug misuse act, like other legislation, has a set of objectives that might differ from the 
objectives that you would want to govern that administrative decision-making body. I think they 
should be clearly separated out so that it does not bear any of the remnants or legacies of a criminal 
model, if that is the direction you head in. 

The CHAIR: The implementation of the Misuse of Drugs Act is largely overseen by the police. Over 
here, the alcohol and drug office comes under the guise of the Mental Health Commission. Would 
you say that a standalone piece of legislation is best placed within the Mental Health Commission 
or the health department or should it stay with the police, because if you are not looking at just a 
straight-out decriminalisation model, it would strike me that it is still the police that are going to be 
at the forefront of referral into this administrative body. Do you understand what I am saying? 

Prof. Seear: Yes, I do. 

The CHAIR: Who would take primary carriage of such a regime? With the Mental Health Act, for 
example, it is mental health professionals who are taking the lead on that. 

Prof. Seear: I wonder if those are the only two options. 

The CHAIR: What would be another option? 

Prof. Seear: Perhaps a broader human services department. I do not know whether you have a 
distinct department of social services or human services — 

The CHAIR: We have a Department of Communities, but they do not deal with anything to do with 
alcohol or other drug issues as a primary issue. That comes firmly under the Mental Health 
Commission. 

Prof. Seear: That is a difficult and challenging one because I think, again, coming back to the 
objectives, depending on what sort of model you have, if you have something that is a hybrid model 
that has a spectrum of options available including diversion into simple fines and then diversion into 
treatment and once you move outside the eligibility criteria, movement back into the criminal 
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justice system, it is both a criminal and a health or mental health model so it does not, in my mind, 
fit neatly in either. But I appreciate that the police are the people who are the main gatekeepers to 
diversion; in that sense, it might make sense to stay with them, but I am not 100 cent certain of that. 

The CHAIR: I look at situations like Portugal, for example, and it is the police that are ultimately 
responsible for picking up people who have drugs in their possession or have taken drugs and 
referring them through to the persuasion committee. Where would you see, in Australia, the role 
for police in an administrative regime around drug use? 

Prof. Seear: I think, as you rightly point out, the reality is that in most instances the police are the 
people who have first detection of use and possession offences. One of the things that we found 
with the research that we recently undertook on diversion is that there are significant barriers, 
including attitudinal barriers, to police facilitating diversion of various kinds. One of those attitudinal 
barriers is that police tend to think of—this is what we heard, anyway—diversion as a soft option. 
One of the reasons why an administrative model or something with a legislative basis is so important 
and needs to be designed in a way that is quite tight in terms of the discretion, if any, that is given 
to police, is that we heard consistently from police we interviewed for that research that if it was 
not embedded in legislation or otherwise something that was a system that clearly required police 
to divert people, police would not do it. That is just one of the risks that I see becoming very 
important in the design of the model and the way in which discretion, if any discretion exists, works, 
and eligibility criteria, if they do exist, how they operate. 

[3.20 pm] 

The CHAIR: In terms of the issue of being seen to be soft, what sort of penalties or responses do you 
consider still appropriate within an administrative regime? 

Prof. Seear: My personal preference is for there to be a range of options, essentially, and for them 
to be tailored to the individual circumstances of the offender. I know that is a very general response, 
but that is my view. 

The CHAIR: What options do you think should be available for people who fail to comply with the 
administrative penalty or intervention? Because one of the concerns is that, if you move away from 
a criminal regime but you just have people thumb their noses at an alternative administrative 
regime, then really you have not achieved much. What sort of penalties do you think are 
appropriate? I am particularly interested to know what you think is an appropriate response where 
somebody has not complied because their health issue is so severe that they just cannot? 

Prof. Seear: I think one of the difficulties is that we need to understand that where there is 
noncompliance, it can arise for a range of reasons or for a range of factors. Sometimes it might be 
simply wilful ignorance or unwillingness to comply with administrative sanctions, like there are in 
many areas, like traffic infringements and other infringements where people do not comply. But 
one of the things, to come back to the diversion example that we learnt from that and that I think 
is relevant and perhaps useful to any system you are considering, is that it is important to bear in 
mind how the eligibility and assessment criteria play out. Sometimes there are understandable 
reasons why people do not comply with, say, something like diversion. We heard consistently, 
undertaking that research, that if you have eligibility criteria for diversion, which you could have for 
an administrative scheme as well, that requires people to admit guilt for an offence or to accept 
responsibility for an offence, one of the things that we heard is that that poses special problems for 
Indigenous offenders. It might make them less likely to comply with diversion or to accept an offer 
of diversion, and then they find themselves back in the criminal justice system. That would be one 
example, I think, of not only where the reasons for noncompliance need to be thought through and 
how they connect to the eligibility criteria, but how a set of unintended consequences can flow 
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when the eligibility criteria are established in a way that does not take account of different 
populations and different cultural and linguistic differences. So I think that has to be built in to any 
system that includes implications or consequences of failure to comply, a kind of set of mechanisms, 
if you like, that allow for an investigation of why people do not comply rather than simply flicking 
them onto the next stage of further penalties or consequences. 

The CHAIR: What could be some of the unintended consequences of moving from a criminal to an 
administrative regime? Do we run the risk of just increasing the rate of drug use? 

Prof. Seear: No, I do not think we do. I think the research in relation to diversion as an administrative 
option consistently shows that it does not have the kinds of unintended consequences that some 
people might often fear—things like it does not increase rates of drug use or drug possession, and 
there is actually an annotated bibliography of literature that confirms that research, that is available 
on the National Drug and Alcohol Research Centre website, which I am happy to forward to you as 
well. Those unintended consequences do not flow, as far as we know, in terms of the research that 
has been done. What I would say, though, is that a question that is not often asked, and I think 
needs to be considered, is what the unintended consequences of maintaining the status quo are. 
There is often a perception or a concern that moving from criminalisation to administrative 
responses will introduce a whole series of unintended consequences, and as I said, the evidence 
shows that they do not, and there are already existing consequences of criminalisation that we do 
need to address, and that is why I think the status quo is not really feasible. 

The CHAIR: Could you please annunciate the consequences of maintaining the status quo? 

Prof. Seear: I have mentioned some of them already and I am not sure, but I think it might have 
been Michael who mentioned some of them previously, but they include things like criminal 
convictions for people who have been detected for drug use and possession offences; significant 
differences in terms of Indigenous and non-Indigenous offenders for some of the cultural reasons 
we talked about earlier; and then, this is where the many other areas of law that I talked about 
earlier that do feature drug offences come into play. I should say that I have not mapped or done a 
comprehensive analysis of the Western Australian position, but I have done mapping of all 
legislation in Queensland that features alcohol or other drugs. I have done a little bit of that work in 
Victoria and a little bit of that work at the commonwealth level. As I said, it can extend to things like 
people in public housing being evicted from public housing if they are in possession of drugs or use 
drugs and are detected for those offences. In that sense, maintaining the status quo not only can 
result in criminal charges, criminal convictions, criminal records and problems gaining employment, 
but the risk of eviction from housing and then significantly increased risks of poverty, homelessness 
and so forth. 

The CHAIR: The committee has also heard that removing criminal penalties for meth use and 
possession should not be contemplated because of its potential to cause long-term brain damage. 
People have pointed that out just because it can be so dangerous. Do you have any thoughts on 
that? 

Prof. Seear: I am not an expert on the neuroscience of meth, other than to say that I pointed earlier 
to an open letter that was produced a few years ago by 94 experts, which I believe was on this point; 
not on meth per se, but on the question of the neuroscience of drug use and neuroscience of 
addiction. All I can say in general terms is that my understanding—not being a medical scholar—is 
that there is some contestation in the field about the neuroscience of addiction and use, so I would 
not necessarily uncritically accept that position; that is just based on my understanding of the 
literature. 
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Hon MICHAEL MISCHIN: Can I just ask a couple of questions regarding these alternative schemes 
operating in other jurisdictions to the extent that you are aware of the effectiveness of them? For a 
start, how long has this South Australian scheme been operating? 

Prof. Seear: That is a good question, Michael. I should know the answer to that part, but I am not 
sure of the top of my head exactly when it was introduced. 

Hon MICHAEL MISCHIN: I probably should, too, if I had read the material a little more thoroughly! 
But it would assist for the record, anyway. Likewise with other jurisdictions that have adopted 
alternatives—are you able to give us any idea as to whether there is enough experience in the way 
that they are operating to be able to judge trends? 

Prof. Seear: Yes, in terms of trends what I can say is that, again, I am not sure if you have had a 
chance to have a look at our diversion report yet, but it details, based on available data—which is 
not entirely up-to-date—something about those trends. I am just flipping through for a couple of 
examples. We know in general terms in relation to trends that there has been an increase in the 
number of offenders being detected; I am just looking for the exact page. Sorry; bear with me. 

[3.30 pm] 

Hon MICHAEL MISCHIN: Perhaps if I could just leave this with you if you are willing to do so. Apart 
from the length of time that these alternatives have been going, I am interested in things like some 
of the trends that we have had spoken about to us—for example, in Colorado—increases in drug 
and drunk-driving offences, whether there has been a reduction in criminal activities such as 
trafficking in drugs and illegal dealings and activities of the underworld and things of that character, 
and also other crime rates attributable to drug use. I would be interested in knowing that as a 
consequence of these alternatives, but also whether there has been any suggestion of the 
acceptance of drug use as a norm in the same way as the use of alcohol in any of these jurisdictions, 
and an increasing suggestion that it is no different from that. It gets down to the fundamental 
problem of just how we categorise drug use, whether it is a health issue, a criminal issue or none of 
the above, unless there are consequences. If I could leave that with you, I would appreciate your 
input on it. 

Prof. Seear: Yes, you can. I have made some notes and I will get back to you on that. 

The CHAIR: That would be great. Thank you. We are going to have to wrap it up now. Are you okay 
if the committee writes to you? We have some very specific questions to just get your opinions on 
some of the specific issues if that is okay? To the degree to which you feel — 

Prof. Seear: Absolutely. 

The CHAIR: Great, fantastic. In that case, I would really love to thank you for participating today. If 
we could please end the broadcast. A transcript of the hearing is going to be forwarded to you for 
correction. If you believe that any correction should be made because of typographical or 
transcription errors, if you could please indicate these corrections on the transcript and errors of 
fact or substance must be corrected in a formal letter to the committee. As I just said, if we are able 
to write to you with our additional questions, we would be very, very grateful for that. If you do 
want to provide additional information or elaborate on particular points, such as those which were 
just raised by my colleague Hon Michael Mischin, you may provide supplementary evidence for the 
committee’s consideration when you return your corrected transcript of evidence. We would be 
very grateful to receive that. Thank you so much for participating today. We really do appreciate it, 
particularly as we are aware that we sought you out, not the other way around. Thank you very 
much and we are very grateful for your assistance. 
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Prof. Seear: That is okay. Thank you all. I will be pleased to answer further questions by 
correspondence as much as I can. 

The CHAIR: Thank you, very much. 

Hearing concluded at 3.32 pm 

__________ 


