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Hearing commenced at 11.43 am 

 
FIELD, MR CHRISTOPHER, JAMES  
Western Australian Ombudsman, sworn and examined:  

 
WHITE, MRS MARY  
Principal Assistant Ombudsman, sworn and examined: 

 

 

The CHAIRMAN: Welcome. I need you to take either the oath or affirmation.  

[Witnesses took the oath or affirmation]  

The CHAIRMAN: You will have signed a document entitled “Information for Witnesses”. Have 
you read and understood the document? 

The Witnesses: Yes. 

The CHAIRMAN: These proceedings are being recorded by Hansard. A transcript of your 
evidence will be provided to you. To assist the committee and Hansard please provide the full title 
of any document you refer to during the course of the hearing and please be aware of the 
microphones; try to talk into them and ensure you do not cover them with papers or make too much 
noise near them with papers. I remind you that your transcript will become a matter for the public 
record. If for some reason you wish to make a confidential statement during today’s proceedings, 
you should request that the evidence be taken in closed session before you give it. The committee 
will then consider that request and if your request is granted, any public and media in attendance 
will be excluded from the hearing. I draw to your attention that we have members of the public at 
the hearing at the moment.  

Please note that until such time as the transcript of your public evidence is finalised, it should not be 
made public. I advise you that publication or disclosure of the uncorrected transcript of evidence 
may constitute a contempt of Parliament and may mean the material published or disclosed is not 
subject to parliamentary privilege.  

Would you like to make an opening statement to the committee?   

Mr Field: My only opening statement will be to thank the committee for requesting my attendance. 
In particular, as I always say when I have that privilege and opportunity to appear before 
parliamentary committees as an officer of the Parliament, I have only a certain number of those per 
year—appropriations, bills and various parliamentary committees—it is always a pleasure and 
privilege to do so. Thank you for asking us to attend today. 

The CHAIRMAN: Thank you. We have provided you with some questions that we propose to ask 
today and I propose to run through that. I have some additional questions and other members of the 
committee may have some further questions at the end of that. Have you been consulted on the bill?   

Mr Field: Yes, we have been. That consultation has principally been through the office of the 
Western Australia Police. It commenced around mid-2009 with putting to us there was a proposal to 
have the Ombudsman have a certain level of oversight function to undertake a certain new function, 
and would we be agreeable to that; was that something we could potentially undertake. Since that 
time we have been kept informed about the progress of the development of the bill through the 
normal processes those matters go through. We have had some input into what I call largely 
administrative type–mechanical issues, but we have had input into various issues as the legislation 
has been developing. 
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The CHAIRMAN: Do you have a comment on the oversight provision in part 2 of the bill, and is 
this oversight role consistent with your other functions? 

Mr Field: Yes, well, look, I do understand we have what is envisaged to be an important oversight 
role under the legislation. That is obviously in a couple of clauses, clause 26, which relates to 
independent scrutiny to be given to the approval of retrospective authorities, in relation to the 
inspection of records in the legislation under clause 41 of the bill, where we must do that every 12 
months to determine the extent of compliance with part 2 of the bill. I need to be provided with a 
copy of the report every six months by the relevant chief officer of the agency in relation to the 
controlled operations that are being conducted during that period and, of course, ultimately, I, as 
part of that oversight function, report annually to Parliament in relation to the extent of compliance 
with the legislation. It does have some specific requirements about what I need to comment upon in 
relation to the comprehensiveness and adequacy of the reports that have actually been given to me 
by the chief officers. I understand broadly that is the oversight framework that is envisaged by the 
bill.  

Is it consistent with other functions? I think the answer to that is clearly yes. Ombudsmen have 
certainly developed very considerably in the scope and scale of their functions over now many 
years, particularly in Western Australia where we have the oldest ombudsman institution of 40 
years, but it is around that sort of age across the country. Certainly, they did start more particularly 
as a complaint-handling agency receiving complaints about public administration, 
maladministration, in the administrative law sense. But they have no doubt expanded scope and 
scale of functions over the past 40 years, particularly in the past five, 10 to 15 years, as we have 
seen these sorts of powers being given to ombudsmen. Another example might be 
telecommunications intercept functions. They are very typical appointments for Ombudsmen, 
including my office, to undertake. I do think it is consistent with that broader understanding now of 
what I am meant to do and the sort of functions they execute in the community. I think it is 
particularly consistent with a number of functions that are now presently in my office, so I have a 
strong comfort that it is consistent with it. In fact, beyond consistency, I think it offers the 
opportunity for some sort of scale and scope efficiencies and some synergies, if you like, with the 
work we are currently doing.  

The CHAIRMAN: Clause 26(3) of the bill provides that you may require the chief officer to 
furnish further information concerning the retrospective authority to make a “proper consideration 
of it”. Under what circumstances would such a power be exercised?   

Mr Field: Well I think in terms of requiring further information, as we can in relation to that 
retrospective authority approval, it would simply be in relation to ensuring that we receive the 
appropriate information that was necessary to make that assessment. Obviously, the chief officer 
has to give us a level of information about what proper consideration they have given under the 
relevant clauses 26 and 25 and the relevant subclauses in particular of that clause of the bill. Under 
clause 26 I receive that information, but I think it envisages there is obviously a potentiality I may 
not get sufficient information for me to give proper consideration to it. I envisage that under the 
circumstances where that was the case, I would need to go back and say, “Look, I need this 
additional information for me to exercise my statutory responsibility to give proper consideration to 
the granting of the authority.” 

The CHAIRMAN: Do you consider this is adequate power to enable sufficient oversight of the 
granting of this type of authority?   

Mr Field: I think the power is, from my perspective, under clause 26 reasonably clear. It is a power 
to require that information that is necessary for me to be able to undertake proper consideration of 
the granting of the authority, so I think the short answer to that is yes. 

The CHAIRMAN: What further information would be relevant to your consideration of the 
question?   
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Mr Field: I gave consideration to that question, obviously. I think, really, it is probably 
encompassed in the previous two answers. It would depend on the circumstances of course at any 
time that information is furnished to me. If we are talking at this stage of the bill becoming an act 
and there is now a section 25 and a section 26, I receive my section 25 information, I must in any 
individual circumstance give the proper consideration to it that I am required to by the Parliament. 
If there is information in there that I do not believe allows me to give that proper consideration, I 
will need to acquire further information. It is hard to imagine exactly at this stage, being 
hypothetical, what that might be. But you can imagine that there could be circumstances where I 
could request further information. I think that is probably the answer. 

The CHAIRMAN: Clause 26 provides for you to be notified of retrospective authorisations no 
later than seven days after they are granted. Clauses 37 and 38 require the chief officers to provide 
six-monthly reports to you and for you to provide an annual report to the minister to be laid before 
each house of Parliament. Do you regard this as sufficient, regular and detailed oversight?   

Mr Field: I think that question probably takes me to a different terrain, which is really the area of 
policy speculation. I think, ultimately, the sufficiency, the regularity, of a detailed nature is really 
inviting me to consider matters of policy. As an independent, impartial officer of the Parliament, I 
think they are ones that, ultimately, I cannot speculate upon. Of course, it is a perfectly proper 
question for Parliament to speculate upon and consider. But as an officer of the Parliament I will 
ultimately be guided by what the legislation says and execute it accordingly. 

The CHAIRMAN: In your consultations with the WA police service on the drafting of the bill, did 
you provide any advice on how regular those matters I have just outlined in relation to how quickly 
you should be advised of retrospective authorisation? And was there any discussion about six-
monthly reports to you and the requirement for you to provide an annual report to the minister, and 
did you express a view about how regular those reporting requirements should be?   

Mr Field: I have not personally discussed that with anyone from the Western Australian Police, 
mindful, of course, that the bulk of that correspondence would have been done at a different level of 
the organisation than me personally. I personally have not had that conversation. 

The CHAIRMAN: Can I clarify what level of the organisation would that discussion have 
occurred? 

Mr Field: That would generally occur at my principal assistant ombudsman level or assistant 
ombudsman level and possibly research officer level below that. That is not to say, of course, that I 
do not have a very strong understanding of all those matters. 

The CHAIRMAN: That is fine, as long as we have someone here who might be able to answer the 
question. 

Mr Field: I am going to ask Mary to speculate. From my review of the correspondence we had in 
terms of development of it, I did not see any correspondence along those lines. The correspondence 
I saw was more along the lines of mechanical and administrative matters such as “This is when it 
might be going to cabinet”; those sort of matters, so you can follow the tracking of the process. 
There was, you know, once again, some perfectly sensible exchanges about “If you are going to 
have reporting periods, so the reports that otherwise we would receive from the chief officer, should 
that line up otherwise with the annual reporting periods of, say the Western Australian 
Ombudsman?”—that sort of interaction. I personally do not recollect seeing correspondence around 
lines of seven days. As I say, I will ask my principal assistant ombudsman, who is closer to that 
correspondence than I am, whether she recollects such correspondence. 

Mrs White: No; there were no discussions around how frequent the reporting would be or how 
soon after an event it would be reported to us. Those were already in the draft legislation when it 
came to us. There was a change in the times. It had originally been March and September that the 
reports would come to us and that did not coincide with us having to report as at 30 June the 
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activities, so there was a change in those reporting dates to December and June, as opposed to 
March and September. That was the only discussion we had in relation to that matter. 

The CHAIRMAN: Clause 38 provides that the minister can excise from the annual report to be 
tabled in each house of Parliament information on the chief officer’s advice that, separate from 
endangering a person’s safety or prejudices, an investigation or prosecution, it compromises an 
agency’s operational activities or methodologies. This impacts on the parliamentary sovereignty and 
its ability to hold the executive to account and assess the effectiveness of the legislation. Does this 
provision operate to restrict your proper oversight?   

Mr Field: All I can say, Chair, is that I certainly have read and understood the oversight provisions 
as they are currently envisaged in the bill for my office to be able to undertake. Whether they 
operate to restrict proper oversight is really a question of judgement, ultimately a matter of policy 
and ultimately a matter for the Parliament to determine whether that is the case. I will not speculate 
upon whether it is or it is not, because it would draw me into speculation about matters that are 
potentially partisan matters, matters of policy in genuine debate and not appropriate for me as an 
independent officer to speculate upon. 

The CHAIRMAN: Clause 38 also provides no obligation on you to include in the annual report 
any inappropriate use of the controlled operation powers, breach of duty or misconduct found after 
an investigation. Does this provision operate to restrict proper oversight and is it justified? 

Mr Field: Well, I think in relation to that particular question, we certainly have a positive 
obligation in the annual reporting provisions of the clause of the bill to, as soon as practicably after 
30 June each year, report upon the work and activities of the relevant authorities and, of course, also 
include comments on the comprehensiveness and adequacy of the reports. Obviously, the minister 
tables that report in Parliament subject to the relevant provisions of the clauses envisaged. I do think 
there is capacity within that for a reasonably wide-ranging understanding of the operation of the 
relevant part of the bill. As I read the oversight provisions, they are there to ensure and report upon 
the extent of compliance to the legislation, and that is very much what the annual report ought to be 
informing, ultimately, the Parliament about: is there compliance or not compliance and the extent of 
it with the relevant provisions of the legislation? I certainly have had an opportunity to have a look 
at the report of the New South Wales Ombudsman, which has a similar, not exactly the same, 
regime—not at this stage saying its report would be exactly the same, less or more. But certainly it 
is one example and I think there is a capacity from that, as being an example of a jurisdiction that is 
a little bit further down the track and a reporting that has actually been made, it is clearly the 
capacity to talk about the extent of compliance with the legislation.  

I think the only other comment I would make is in relation to some of those matters, for example, 
just reading from the question—breach of duties, misconduct found under an investigation. 
Obviously, whilst there are positive obligations under this bill, for example, in relation to proposed 
annual reporting I would do, there are obviously other agencies in the state who may well have a 
proper role in relation to some of those matters. For example, it may be quite proper for the police 
themselves, as a criminal matter, or indeed the Corruption and Crime Commission, in matters of 
misconduct, to have a role in relation to those activities if they were activities that were suspected 
and ultimately proven to be the case. I do not think that what is currently in the bill will preclude, as 
I understand it, those other agencies otherwise undertaking the roles they currently have through 
other legislation. 

[12.02 pm] 

The CHAIRMAN: Clause 25 provides the chief officer with the authority to grant or refuse a 
retrospective covert authority. Does the Bill provide sufficient authority for the oversight of the 
exercise of this authority? 



Uniform Legislation and Statutes Review Wednesday, 30 November 2011 — Session Three Page 5 

 

Mr Field: I think it is adequate in the sense that we can require information that is necessary. The 
clause, as it is currently drafted, is reasonably emphatic about that. We can or may require that 
information, and the reality is—and that is the information that we think is necessary to make the 
proper consideration of it that we need to make. I am not quite sure that I would use the word 
“sufficient”, but I think I would use the word “adequate” to say I think that gives me the power to 
do what I need to do and what clause 26 is envisaging me doing.  

The CHAIRMAN: What criteria would you use to determine if the granting of retrospective 
authority was appropriate or reasonable? 

Mr Field: Again, a very good question, Chair. Having looked closely at clauses 25 and 26, and 
particularly clause 25(6), 25(7) and 25(8), they do set out very clear criteria for the granting of such 
authorities, and clearly we would need to, in determining proper consideration of it—first we would 
have to have the relevant information given to us so that we could be satisfied that those matters, 
which either the chief officer cannot issue an authority about, because they are matters which are 
excluded or that they cannot delegate their powers to do so. As to the matters to which they must 
consider before they issue, we would obviously need to have the information before us to give a 
proper consideration to assess whether that has been done, and we would be very much in that 
process guided by the clear articulation that is set out in clause 25.  

The CHAIRMAN: In relation to clause 25, it says that retrospective authority is not granted in 
respect to any conduct that seriously endangers the health or safety of a person. Can you provide to 
the committee the list of criminal offences that seriously endanger the health or the safety of a 
person for which an authority cannot be given? 

Mr Field: I do not think I have that list of offences in front of me. It is not information that I 
presently have.  

Mrs White: I think there is some attachment that might list them but I do not know exactly what 
they are. It is a list of numbers.  

Mr Field: You can be rest assured Chair, by the time the Bill becomes an Act, and assuming it 
does, I will know exactly what they are in full detail to — 

The CHAIRMAN: But they are not actually detailed in the Act. I am a bit curious as to how you 
are going to know what they are because they are not specified in the Act, so how would you know? 

Mr Field: To which clause are you referring?   

The CHAIRMAN: Clause 25(7), so you cannot grant a retrospective authority with respect to any 
conduct that seriously endangers the health or the safety of any person. So I am curious to know 
what criminal offences would fall within that category. They are not specified in the Bill and I think 
that there is an element of subjective analysis potentially.  

Mr Field: Yes, certainly, you are quite right that clause 25(7) sets out four matters that seriously 
endanger the health or safety, or cause death or serious injury to any person. Some of them involve 
the commission of a sexual offence against any person or result in an unlawful loss or serious 
damage to property. Now, some of those are not subjective, some of those are clearly objective—
causing the death of a person being objective.  However, there is obviously a level of subjectivity to 
those and I think that would be, in part, a matter of judgement presumably for the original decision 
maker who is—as it is presently drafted, I would assume that would be a matter in judgement in 
part for the chief officer of the relevant authority about whether those four subsections were 
applicable and, of course, ultimately in matter a part of judgement for me under clause 26 as to 
whether that had been proper information or appropriate information given to me to form proper 
consideration about the granting of the authority.  

The CHAIRMAN: You do not actually think that you are going to need a list of the offences that 
would fall under each of those subcategories (a),(b),(c) and (d) to assist you to make those decisions 
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because, for example, in (c) it refers to being involved in the commission of a sexual offence 
against any person. Now, there are quite a wide range of sexual offences.  

Mr Field: I am not going to speculate on something that is properly a matter for Parliament to 
consider whether there ought to be such a list in there. I can simply say that at this stage, as the Bill 
is currently drafted, both the chief officer—because in the first instance the chief officer must turn 
their mind to as to whether that is the case. They are the decision maker. My role is to 
independently scrutinise the decision that is made and I would have to be satisfied that they had the 
appropriate evidence and the proper consideration had been given to develop the decisions that they 
need to make under clause 25(7).  

The CHAIRMAN: Would that require the chief officer obtaining legal advice? 

Mr Field: Well, that is a question to put to the chief officer, not me, I think, but— 

The CHAIRMAN: But you are overseeing the actions of the chief officer.  

Mr Field: Correct, but in overseeing the actions of the chief officer I will have to determine 
whether there has been—they have given me sufficient information for me to actually properly 
consider the granting of that authority. Now, it may well be—and you are quite right, Chair—that 
they furnish to me advice they have received that says the reason why we did not allow 
retrospective authority under these circumstances is that we believed it involved the commission of 
a sexual offence, and our legal advice is this was a sexual offence for this reason. So that is quite 
possible. In other cases, it may be of course that it would be quite obvious you could not because it 
involved the death of someone and that would be non-subjective. So, what will and will not be 
necessary to form proper consideration is a matter that will be dependent upon the circumstances of 
the information that is provided to me.  

At the end of the day, there will always be that element of subjectivity to forming a level of 
discretionary judgement to performing a proper consideration about something. So I will need to be 
satisfied that before me there is sufficient information—sufficient evidence—that proper 
consideration has been given, that irrelevant considerations have not been considered, that in other 
administrative law–type matters there was not bias, and other matters that we have considered in 
relation to clause 25(7), for me to be satisfied about the fact that a retrospective authority was 
granted in the way that it was.  

The CHAIRMAN: If you form a view that it was not appropriate, what course of action is 
available to you under the Bill to act on this concern or to guide future exercises?   

Mr Field: I think the Bill as I read it, Chair, sets out fairly clearly that that would be at section 38, 
reporting powers. So if we were to determine that under section 26 a matter was that we were not 
satisfied with the material provided upon my proper consideration of it in relation to section 26, it 
may even go back to a matter that you raised before in relation to one of those clause 25(7) 
subsections where we think that we were not satisfied on the material—it could be legal advice or it 
could be other things that were provided to us. My course then in terms of the overall concept of 
determining the extent of compliance with the division would be to report to Parliament and say, 
“Look, here is what I was given in relation to these materials.” As I say, going back to your 
question before, it might be I was given legal advice or some other matter, some ambiguity about 
that and I might say, “Look, given my consideration to it, I am not satisfied about the level of 
compliance with that”, and that report then is obviously tabled in Parliament.  

The CHAIRMAN: It is tabled in Parliament and then what happens? How do you effect change in 
the conduct to make sure that a retrospective authority that you think was not given on reasonable 
grounds is not repeated again? I mean, tabling a report in Parliament does not achieve that.  

Mr Field: I think tabling a report in Parliament is a fairly strong impetus to highlight—I mean, first 
of all it is a very transparent exposure of potential non-compliance, so it clearly puts before both the 
Parliament and the public of Western Australia, by implication, potential non-compliance if that 
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non-compliance has been identified. I would generally have the view that once non-compliance had 
been identified in such a way, that that would presumably be an impetus for the systems and the 
various processes that are currently in place to be reconsidered such that that non-compliance would 
not occur. But I take my broader role as the Parliamentary Commissioner for Administrative 
Investigations or Ombudsman—my ultimate sanction is to report to Parliament. I cannot force 
someone to change their current behaviour. I cannot force a department to do so. My ultimate 
course of action is to table a report in Parliament.  

The CHAIRMAN: And you are only required to table the report on an annual basis? 

Mr Field: Correct.  

The CHAIRMAN: So there could be an issuing of a retrospective authority that is undertaken but it 
might not be for another eight months before you report to Parliament, and so there are eight 
months through which a repeat of an unauthorised retrospective authority could occur without the 
matter being addressed at all because Parliament has not been made aware of it yet and we have to 
wait for the annual report.  

[12.15 pm] 

Mr Field: It would depend on what the circumstances of such a breach might be because, of course, 
potentially some maladministration or other actions of any given government department might be 
subject to other forms of scrutiny beyond the scrutiny that is provided in this legislation. Say, for 
example, if this was done illegally or if it was done as a matter of corruption, then of course there 
would be other mechanisms, but it would also not preclude me having informal dialogue at any 
stage with relevant agencies, and of course that occurs in relation to my current jurisdiction. Let me 
provide you with one example. We ultimately report in Parliament each year on our child death 
review jurisdiction that we now have. If a matter is brought to my attention, and that child death 
review report may not be—if we potentially received it in August, we may not report until 
November the following year, but if, from looking at it, on the face of it, we believed another child 
in that family unit was at risk, we instantaneously contact the Department for Child Protection at a 
range of levels to make sure that that potential risk is averted. We would never sit on that 
information for a period of time. It is perfectly plausible that if we thought there was some either 
systemic or serious non-compliance issue, that it might be quite appropriate—transparent but quite 
appropriate—to bring that to the attention of a chief officer to say that this is an issue. Ultimately it 
will be reported to Parliament. That will not change. You can fix it but it will still be reported to 
Parliament. That will not change that, but we are telling you because we do not want to see a 
repeat—that Parliament will not want to see a repeat—no one will want to see a repeat of this ten 
times over again between now and when we report. So it would not change the reporting. We will 
still report, but it might be quite proper to have that sort of informal dialogue.  

The CHAIRMAN: And if the chief officer disagreed with your finding— 

Mr Field: The chief officer can disagree with any finding I make now. 

The CHAIRMAN: And then the likelihood is that they will not act to change the conduct if they 
disagree with your finding and you have still got, for example, the eight–month delay before the 
Parliament is informed. Should you not have the power under this legislation that if you do believe 
there has been an inappropriate issue of retrospective authority to be able to report immediately to 
Parliament?   

Mr Field: Well, in relation to the first part of your question, it is always possible with any chief 
officer, indeed any minister, that they may say, “We do not accept the view of the Ombudsman 
about a particular issue”, and the legislation provides me a clear pathway in those circumstances. Of 
course, our pathway is to report to Parliament, and that is seen as the ultimate, if you like, sanction 
of an Ombudsman’s office, although “sanction” is probably not entirely the appropriate word but 
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that is the ultimate pathway that an Ombudsman pursues. Should I have the power to report? That is 
a matter for Parliament to determine. I am not going to speculate on that.  

The CHAIRMAN: Currently, in relation to the CCC and the parliamentary inspector, the 
parliamentary inspector is required to report to the Joint Standing Committee on the CCC, which 
enables some immediate action to be taken, if that is necessary, some bringing together of parties 
and meeting of minds if that is necessary, and reporting to Parliament with recommendations on 
changing legislation if that is necessary. Under the Bill there is no requirement for you to report to a 
parliamentary standing committee. Do you think that is a deficiency in the Bill? 

Mr Field: What I will say is that the Bill establishes an oversight regime, and that includes 
obviously those matters that I have articulated about the requirement under sections 26 and 27, the 
relevant inspector of powers under Section 41, and the annual reporting requirements I have under 
clause 38. So that is what is envisaged for my office to do. Comparing that to other regimes, the 
CCC or others, is not really for me to speculate upon. At the end of the day, I will do what 
Parliament asks me to do as an officer of Parliament, whether it is the same or different to other 
regimes is not something for me to speculate upon.  

The CHAIRMAN: But if the Parliament were to require you to report to a joint standing 
committee, you do not have any objection to that?   

Mr Field: I will do whatever the Parliament requires me to do always.  

The CHAIRMAN: Should you have the authority to reverse a grant of a retrospective authority?   

Mr Field: Once again, that is entirely a matter for Parliament. I am not going to speculate on 
whether I should or should not have those powers. Obviously, if I was asked to do that, I would. In 
the Bill, as it is currently drafted, I do not have those powers. On this particular matter and whilst 
we follow a very strict rule that we do not comment upon matters of policy and matters which are 
proper for elected officials to determine, what I would say is this: it would be an unusual power to 
potentially give the Ombudsman only because we generally do not ever stand in the shoes of 
original decision makers. As an administrative law concept obviously, and as the Ombudsman we 
generally will not be reversing decisions of original decision makers and substituting our decisions 
for them, but of course merits–based processes do do that, but generally we are a judicial review–
type process and we do not, and our powers are accordingly generally the powers of 
recommendation and not substitution of decision. I do not make a comment upon whether it is 
inappropriate or appropriate—that is just in terms of perhaps useful information—but if the 
Parliament were to determine I do that, then we would, but ultimately of course I do note that at the 
moment the Bill does not envisage that situation.  

The CHAIRMAN: Does the Bill provide sufficient oversight of the exercise of the powers 
provided by the Bill? 

Mr Field: Well, as I say, I certainly believe that what is currently in the Bill—the powers that I 
have to do what the Bill envisages—is adequate. So under section 41 I clearly have the capacity to 
undertake inspections. It incorporates my section 11 and part III powers under the Parliamentary 
Commissioner Act, which is obviously my powers to gain entry and access to information, which 
are important powers to have for an inspectorate–type role. I obviously have the powers under 26 
and the powers under 38. There is obviously also the requirement upon chief officers to provide me 
twice–a–year reports on their activities. That oversight regime is one which would enable me—and 
the powers given will enable me to actually, I think, execute what is presently envisaged in the Bill 
for me to execute. Obviously, this is subject to funding for my office as well. We will need to 
receive the appropriate funding to do this activity, although I have no view to think that that will not 
occur. That which is envisaged for us to do, I think we have adequate powers to do. Is it sufficient? 
Should it be less or more? That is a matter for Parliament to determine and not for me to speculate 
upon.  
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The CHAIRMAN: Under the CCC Act, police must apply to the CCC for authority to use 
exceptional powers. The CCC provides a primary oversight role to the use of the exceptional 
powers. The parliamentary inspector provides oversight of the CCC’s oversight. The parliamentary 
Joint Standing Committee on the CCC provides a third level of oversight. How does this compare 
with the oversight provisions in the Bill? 

Mr Field: As I say, Madam Chair, I certainly have a sense of the clear oversight arrangements that 
are envisaged by the Bill under the various inspectorate sections, the reporting to me sections, my 
capacity to independently scrutinise the granting of retrospective authorities and, obviously, of 
course, importantly to report. Now that reporting is ultimately a report tabled before both houses of 
Parliament, which is as strong as any other reporting power an Ombudsmen would have to 
ultimately report before both houses of Parliament with an annual report for our own motion 
investigations, or indeed for any recommendation that we would make which ultimately was not 
agreed. That is the ultimate power that an Ombudsman has. I can certainly say that they are the 
powers that I envisage. How they compare to other powers is something I think I would allow other 
people to speculate on. Whether they are sufficient or adequate really would draw me into 
potentially matters that might be a matter of genuine and potential partisan dispute and debate and, 
obviously, as an independent non–partisan officer, that is a place I do not go. I think those questions 
about the adequacy are for others and ultimately, of course, are matters for the Parliament to 
determine.  

The CHAIRMAN: Does the Bill adequately provide for you to be alerted to any possible issues 
such as whether authorities are being used too readily or are being used to mask unauthorised 
criminal conduct by participants; and, if no, what further powers would you require? 

Mr Field: Thank you, Chair. I think this goes back to—but it is sensible to reiterate it in any 
event—some of the earlier material. I do think that there are clearly a set of powers in the Bill and 
they are the powers to require information under clause 26. Obviously, the powers to enter 
premises, access materials under the investigation, some of the inspection powers under clause 41, 
and, of course, ultimately that power to report upon ultimately compliance with the entire 
division—part 2 of the Bill—and indeed, looking specifically at, and I think importantly, the work 
and the operations of the authorities, and also it proactively and positively requires me to talk about 
the comprehensiveness and adequacy of the reports that have been provided to me by the agencies. 
All of those provisions do allow me to be adequately appraised of that which the Bill seeks to have 
me adequately appraised about. In relation to “is there a matter for any further powers”, I think 
ultimately that is a matter for proper and sensible debate perhaps more broadly, certainly in 
Parliament, to determine whether there is a view about whether those powers are adequate, full-
stop. My view is they are adequate to allow me to do the things which the Bill currently envisages 
me doing.  

The CHAIRMAN: With respect to the inspection power, does the Bill provide for you to form 
conclusions, findings and make recommendations?  

Mr Field: I think that is very much a matter that is set out in clause 38 of the Bill, and it certainly 
includes me providing a positive obligation to provide a report on the work and activities of the 
relevant agencies to determine their extent of compliance with part 2 of the Bill, and certainly an 
obligation to comment upon the comprehensiveness and adequacy of the reports that have been 
given to me by the relevant agencies. I think in that sense, yes. If I was to determine that there were 
less than adequate or less than comprehensive reports that have been given to me, or if I was to 
determine that there was a level of compliance with the work and activity in relation to controlled 
operations that was effectively a level of compliance—and that could be for anything from 
incredibly trivial to perhaps more significant; anything from a one–off to systemic—then I would 
have the power under section 38 to properly appraise Parliament about those issues. Having had a 
look at the New South Wales report, although I do note the report makes some commentary that 
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most of the matters that they found were on the less problematic side, if you like, of the compliance 
spectrum, there is no question in my view that there is a clear positive obligation on me to report to 
Parliament about specific matters and more generally about compliance with this part.  

The CHAIRMAN: So would you agree with my assessment of clause 38 and that is; it provides the 
capacity to form conclusions and findings but not make recommendations? 

Mr Field: Well, the power to make recommendations is a power that the Ombudsman obviously 
has. From my perspective, I am not sure that power is envisaged to be incorporated into this Bill. I 
have read clause 41(2), which does incorporate section 11 and part III of my legislation, the 
Parliamentary Commissioner Act 1971, as being specific to the inspectorate capacity and it is to do 
with entry and access and, from my perspective, I have been guided in part by the explanatory 
memorandum that seems to make reasonably clear that was the intention of that particular clause. 
So I do think the powers that are in the Parliamentary Commissioner Act have been incorporated 
into clause 41 but I think, largely speaking, under the explanatory memorandum, that is set out in 
subclause (2) — 

… provides the entry and access powers of the State Ombudsman are to be derived from 
section 11 … 

— which is the delegations power under my Act, and part III of course is the broader investigations 
section of my Act. So it does seem to focus on those entry and access powers, but I would say this, 
Chair: the necessity, I think, in providing that section 38 report, if you are going to talk about and 
make comments upon the work of agencies and their compliance with part 2 of the Bill, if you are 
going to make comments upon the comprehensiveness and adequacy, it must logically suggest that 
there is a possibility that you may be commenting on matters of non-compliance, and matters where 
matters are not as comprehensive as they ought to have been, and are not as adequate as they ought 
to have been. So that obviously must exist as a logical possibility in doing that inspections work, 
and if you were to find that, I would have thought that was effectively the conclusion you formed 
about that, and conclusions based upon findings that you formed, would you make a proactive 
recommendation about that? You may well, however, be making commentary along the lines of—
obviously this level of non-compliance is a level of non-compliance that you would presume would 
need to be addressed and remedied, and I presume everyone would think that when they saw a 
report in relation to non-compliance that it is non-compliant; it ought to be remedied and addressed.  

[12.30 pm] 

The CHAIRMAN: In terms of the reports that you present to Parliament in your capacity as 
Ombudsman, how frequently have you actually made a recommendation to Parliament to amend 
legislation because of a problem that you have identified? 

Mr Field: We make recommendations each year, which we report upon in our reports. I think last 
year there was around 40 or so recommendations — 

Mrs White: And suggestions.  

Mr Field: Yes, so you have matters in the report each year. That is in fact a matter we report on 
every year in the annual report. I also, in my own motion investigations that I table in Parliament—
indeed I tabled a report just yesterday in Parliament in relation to planning for children in care, and 
that contains, for example, 23 recommendations, so it is certainly typical for us both in own motion 
investigations and then in the review of individual cases to make recommendations, and the number 
of recommendations that we make each year is then reported in the annual report. A couple of 
points about recommendations: recommendations, in the time that I have been Ombudsman, 
100 per cent of those have been accepted by agencies. So generally speaking you do not need to 
continue to escalate that process of recommendations because they have been accepted.  

How many recommendations in relation to change of legislation? They would not be the common 
recommendations the Ombudsmen would generally make. It is possible to make a recommendation 
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to suggest that legislation is not operating optimally; that it may well be that a maladministration or 
otherwise identified is possibly more likely to happen because the legislation itself is effectively 
making it more likely to happen, and there may be proper consideration given to some changes in 
the legislation. So it is certainly not outside the bounds of possibility that one could make some 
views about the fact that legislation ultimately could be changed, but it is not, generally speaking, 
the principal type of recommendation that Ombudsmen make. 

The CHAIRMAN: And can you identify a head of power under the bill which would allow you to 
make a recommendation? 

Mr Field: Under this bill? 

The CHAIRMAN: Yes. 

Mr Field: I have not identified a head of power that specifically says you have a power to make a 
recommendation; it would only be if there was such an interpretation of clause 41(2) that suggested 
that it may be that under that there was a power to make a recommendation. I think the bill read as a 
whole, as I read it, puts my powers as reporting powers—clearly, specifically direct reporting 
powers in relation to clause 38. What I will say as a matter of clarity is I do not have a view about 
whether it should or should not have the power to make a recommendation. I have a very strong 
view that as the bill is currently drafted and with the role that it informs me to undertake, the powers 
in there are adequate to do. Should it have a power to make a recommendation or not have a power 
to make a recommendation? Entirely not a matter for me to speculate upon; that will be a matter for 
Parliament.  

The CHAIRMAN: Can I just clarify: when you are considering a complaint that has been 
presented to you, obviously you report on it annually to the Parliament in your annual report, but do 
you provide a separate report to the department on conclusion of your investigation into that matter? 

Mr Field: In relation to — 

The CHAIRMAN: Yes, a specific complaint or an inquiry.  

Mr Field: It will depend on circumstances. We use a process of early resolution of our complaints, 
so a complaint may be resolved at an informal level at a very early stage. The complainant is 
completely satisfied with the outcome and there may be no specific obvious maladministration that 
needs to be learnt from or it might be a one-off matter, a small adjustment that might be made, it 
might be a minor matter, all through—in fact, one end of the spectrum and that is the vast bulk of 
the cases that come to my office—all through to the other end of the spectrum where it might have 
been a very significant investigation, we will have undergone a series of procedural fairness stages, 
you should have a preliminary decision about a matter, ultimately then receiving views about it 
from all the relevant parties the final decision and that decision will have a series of findings and 
potentially a series of recommendations. I must, under the Parliamentary Commissioner Act 1971, 
give those recommendations to the relevant chief officer of the agency or agencies as the case may 
be, and the relevant minister and if those recommendations are not accepted, I can then escalate 
those to bring those matters to the attention of the Premier and then, if they are not accepted at that 
stage, to the Parliament—to both houses of Parliament.  

The CHAIRMAN: Okay, so it would only get to Parliament if you had not been able to resolve the 
issue in terms of the recommendations that you made at those other levels at agency, minister — 

Mr Field: In relation to an individual case, yes. But also keep in mind that we will comprehensively 
report each year in our annual report, which is and must be tabled in Parliament, a clear 
understanding of the activities during the year, and for any major-type case, you will often see that 
they will be put into our reports as case studies, the recommendations will be counted in the report; 
the problems we have identified and the improvements that we achieved will be articulated out in 
the annual report, so it is not as though they are not ultimately reported, There will be almost always 
a level of reporting, particularly the more significant the matters are, the more likely it would be 
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that we would want to give Parliament an understanding of the sort of issues we have identified 
during the year and the sort of recommendations we have made and the sort of changes we have 
been able to achieve, because a lot of matters are not achieved through recommendations; they are 
achieved by voluntary undertakings by a department, so they will have voluntarily undertaken to fix 
that in which case we do not need to make that recommendation, but we would still talk about that 
in our annual report. 

The CHAIRMAN: Do you check if they actually do get around to fixing it?  

Mr Field: Absolutely; monitoring compliance with recommendations is critical. I am not asking 
you for a moment to read it, because you will have plenty of other things to do, but even, for 
example, the report that we tabled yesterday, it is — 

The CHAIRMAN: I have got a copy of it. I have not read it yet. 

Mr Field: Good, it is very clear; we make a very clear statement in there that we will monitor all of 
those recommendations for the record just in terms of implementation but that is a rule we apply to 
every recommendation in the office. I have to say, in the last couple of years, it has been an 
increasing focus of the work to make sure that recommendations are not something that sit on a 
shelf; that they are actually achieving improvements in public administration. Lastly on that, in 
2012 it will be a particular project of ours to go through a series of recommendations and actually 
make sure that we really forensically dig into them and actually say what was the value added by 
that recommendation, what has improved and changed in public administration and I will have my 
administrative improvement team, which is a new team in my office in my time, undertake a fairly 
forensic and detailed piece of work in relation to that.  

The CHAIRMAN: Okay. What is your response to the view that the bill is process-driven rather 
than enabling you to undertake a substantive evaluation of the work and activity of the law 
enforcement agencies; for example, whether there has been a misuse of the control or respective 
authorities or whether the controlled operation provisions are effective in reducing organised crime? 

Mr Field: You may potentially have anticipated my answer to this question and my answer, though, 
is I do not have a view about it. It is not for me as an impartial, independent officer to ever 
speculate on matters that potentially could be partisan views; that would put my office in a very 
awkward position, obviously, particularly because once I come to enforce the legislation, I must be 
perceived as being utterly impartial and utterly independent about all of those matters and the 
contest of ideas and the debates and discussions that went into the formulation of the bill. So, my 
role is very much that Parliament asked me to do it and I do it faithfully and exactly and to the very 
best of my ability as cost efficiently and effectively as I can. But in relation to the views, I do not 
have a view. I am not saying it is not proper to have views, it is just not proper for me to express 
those views. 

[12.40 pm] 

The CHAIRMAN: What is your response to the view that you appear to have no capacity to 
provide advice to the Parliament as to the misuse of controlled operations? 

Mr Field: In relation to that, I will not give exactly the same answer because I think that does go 
back to some of the matters I touched upon before. All I would simply say is, yes, of course, 
generally speaking, I do not have a response to that view. Ultimately, I am not speculating that that 
view is legitimate or illegitimate; it is just not appropriate for me to speculate upon it. It is entirely a 
proper matter for Parliament to determine and then for me to follow as an officer of the Parliament 
what Parliament has determined. All I would say, though, slightly differently to what I said in 
answer to the previous question, is obviously there is some potentiality for consideration of those 
other agencies that may have a proper role in relation to, say, corrupt or criminal or otherwise 
misuse of controlled operations powers. I could envisage, for example, that it may be entirely 
proper for the Corruption and Crime Commission to have a clear interest, for example, in the 
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corrupt use of controlled operations or potentially the police themselves of course if there was 
potentially a criminal misuse of controlled operations powers, so all I can simply say as a matter of 
observation is that I think those other potential matters are about which there is a view even in the 
general community or a view potentially amongst any member of Parliament about that that is not a 
view that I wish to express.  

The CHAIRMAN: Have you ever made an approach to your minister to amend your legislation to 
improve your capacity to fill the objectives of the act? 

Mr Field: Of the Parliamentary Commissioner Act? Not in any way to suggest the first part is even 
a moderately pedantic answer but just an answer of clarification, I do not have a minister as such in 
the sense that I am an officer of the Parliament and directly report to Parliament. So I do not report 
through a minister, but there is a minister who is responsible for the administration of my 
legislation, and that is the Premier. So indeed if I was going to make such a request there would be I 
suppose a couple of ways of doing it. I could approach the Premier. I could also equally approach 
the Parliament to make such a request. 

The CHAIRMAN: It would not be very effective to approach the Parliament because you need a 
minister to actually introduce the bill.  

Mr Field: You mean as a change to the legislation? Yes, absolutely. I mean, there are other 
opportunities; I have parliamentary committees, my appearance directly before the Assembly in 
relation to appropriations hearings. There would be other opportunities potentially for me to raise 
things, but I think the simple answer to the question is, no I have not because I have never seen the 
need to do so. 

The CHAIRMAN: The bill provides the Ombudsman with an oversight power that is limited to 
inspection, rather than empowering the independent body to conduct investigations into particular 
controlled operations. Is it your view that the Ombudsman should have the power to conduct 
investigations into particular controlled operations? 

Mr Field: Well, I will let Parliament decide that and tell me. 

The CHAIRMAN: The committee has received a submission expressing the view that the 
oversight and monitoring powers in the bill would be better exercised by the CCC. Would you 
agree with this view? 

Mr Field: I will let Parliament decide that and tell me. 

The CHAIRMAN: The Bill provides that relevant offences—actually I will not even bother asking 
you this because obviously you are not going to give me an answer.  

A principal concern of controlled operation, because of their very nature, is a possibility of 
corruption. A controlled operation involves the committing of actions that would otherwise be 
criminal by law enforcement officials or persons authorised by law enforcement officials. The 
community is naturally concerned that the power to commit such acts with legal immunity is not 
misused. The CCC’s main purpose is to improve continuously the integrity of and to reduce the 
incident of this conduct in the public sector. The committee has received a submission expressing 
the view that the CCC, by its nature, is more likely than the Ombudsman to pay close attention to, 
take note of, and respond appropriately to possible misuses of controlled operation powers of law 
enforcement agencies. Do you agree with this view? 

Mr Field: Well, I am not going to express a view one way or the other, whether I agree or disagree 
with it. Ultimately, of course, it would be a matter for the Parliament to decide who is the proper 
agency to decide these functions. As it is currently drafted in the Bill, with my office doing so, if 
that was to remain when the Bill became legislation then I would do so, and if it was not, I would 
not. As I say, as an unelected official, as an independent officer of the Parliament, that is not for me 
to speculate on matters which are in the province of elected officials. 
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The CHAIRMAN: Okay. Is it a function within your act to improve the integrity of the public 
service? 

Mr Field: Is it a function of my act? Look, Chair, excellent question. I would say that simply is a 
function of my act to improve the integrity of public administration and public officials. I am a 
member of the Western Australian Integrity Coordinating Group with my fellow integrity agency 
colleagues; the Information Commissioner, the Auditor General, the Public Sector Commissioner 
and the Corruption and Crime Commissioner. In my view, it is proper—there is some debate about 
this, about what you call the integrity arm of government. Some people even speculate this is a 
fourth arm of government now alongside of the Parliament, judiciary and the executive—you do not 
have to necessarily agree or not agree with that—but I do see the Ombudsman as effectively an 
integrity agency sitting alongside such agencies as the Auditor General, the Public Sector 
Commissioner and others, and I do believe it is absolutely a proper role of my agency to see itself 
over time raising the standards of public administration and ensuring integrity and public 
administration are the same. 

The CHAIRMAN: Is it a function of your office to reduce the incidence of misconduct in the 
public sector? 

Mr Field: That is a function of the Corruption and Crime Commission I think, principally. 

The CHAIRMAN: The Ombudsman mission is to improve the standard of public administration. 
The committee has received a submission expressing the view that the focus of the Ombudsman is 
more likely to be on record keeping and efficient administration than on possible misconduct. Do 
you agree with this view? 

Mr Field: Obviously I respect any view that is put in the community. I am not quite sure if that is a 
view talking about just this Bill or — 

The CHAIRMAN: Yes, in relation to the Bill. 

Mr Field: More broadly, of course, my office does clearly have a mandate to improve public 
administration, and does so in a way that considers proper record keeping. That would be one of the 
very many things we consider and would certainly not be a characterisation of the office; that would 
not be a holistic characterisation of what it does. There is also, of course, the State Records 
Commission in this state of which I am one State Records Commissioner who has a role in relation 
to record keeping. In relation to this Bill, I think that goes to what I understand is clearly a partisan 
discussion about this debate and about this Bill. From my reading of Hansard, views have been 
expressed about whether this is about record keeping or a more substantive qualitative role, and it 
would be quite improper for me to speculate upon that potential debate because to do so would 
potentially put me in a position of having a partisan view one way or the other. If I was to disagree, 
it would potentially suggest that I was agreeing with the view that said it was not and if I was to 
agree, then another view. Ultimately, if I am called upon to carry out my obligations and 
responsibilities under the Bill, that would clearly give rise to a potential that if I was actually seen 
as having preformed views about some of these matters, I could be perceived to be, and that would 
fundamentally undermine the independence and impartiality of my office — 

The CHAIRMAN: Okay, do you see the Bill, as it is currently drafted, as giving you the power to 
investigate possible misconduct. 

[12.50 pm] 

Mr Field: Well, I see the Bill as giving me the power to do the things that the Bill does, which is 
clearly to provide a level of independent scrutiny to the granting of retrospective authorities under 
clause 26 It clearly gives me the power to inspect the work and activities of the relevant agencies 
under all of part 2 of the Bill. It clearly requires that work and activity that is being done in relation 
to controlled operations, and a number of very specific things that have to be reported upon that 
have to be continuing on a six-monthly basis. It clearly also requires me to report annually to 
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Parliament in relation to it, and, more specifically, again in relation to that annual report, it gives me 
positive obligations about certain views I have to form; for example, the comprehensiveness and 
adequacy of reports that are given to me. Those are the things it does do. In relation to those other 
matters, I think I have probably already addressed them earlier about potential issues. 

The CHAIRMAN: Now, you have a very broad range of responsibilities across the whole range of 
public administration as well as some very important specific functions such as reviewing certain 
child deaths. Now, with limited resources, you need to decide how best to deploy those resources 
efficiently. Would you agree that it may be difficult for you to give sufficient attention and 
resources to the new tasks of oversight and monitoring that the Bill imposes without some 
additional resources being provided to you? 

Mr Field: Yes, I would. Certainly I would be happy to agree to that, but I would say this; as it 
stands today with those functions that I presently have, I am adequately resourced to undertake the 
matters that Parliament has required to me to undertake, and all of those important functions you 
have articulated—my complaints handling function, my review of certain child deaths. So as we sit 
here today, I have adequate funding to do that. In relation to this Bill, we would certainly require a 
level of additional funding to be able to undertake the functions that are envisaged in this Bill. We 
certainly could not do that from our existing funding. I have not understood any suggestion at this 
stage that we would not be given additional funding to do so, and I say that in a strictly bipartisan 
way. During my time as the Western Australian Ombudsman, both under a Labor Government and 
now with the Liberal–National government in this state, have I ever not been given appropriate 
funding for the functions I am required to undertake. So I do not envisage that being an issue.  

The CHAIRMAN: The Bill provides that the relevant offences are all the offences that carry a 
maximum imprisonment penalty of three years or more, but it also provides for other offences to be 
included under the definition of relevant offences by regulation. Do you envisage that your power 
of oversight actually extends to determining whether it is appropriate to prescribe a particular 
offence in a regulation as a relevant offence? 

Mr Field: Having turned my mind to that question as to whether that is the case or not, I am happy 
to do so — 

The CHAIRMAN: Would you like to take that on notice? 

Mr Field: Happy to take that on notice. Very fair of you to allow me to take that on notice, and I 
would want to give that proper consideration before I give an answer to it. 

The CHAIRMAN: That is fine. One last question from me: the Joint Standing Committee on the 
Corruption and Crime Commission, Report No. 15 into the Corruption Risks of Controlled 
Operations and Informants, dated June 2011, found that if the WA Police are given power to self-
authorise the use of exceptional powers beyond that which presently exist, this will lead to an 
unacceptable and unnecessary erosion of civil liberties in WA and would increase the risk of harm 
to the public. Do you have a comment on that? 

Mr Field: No. 

The CHAIRMAN: Actually, one last question: are there sufficient safeguards in the Bill to guard 
against unacceptable erosion of civil liberties in WA and increased harm to the public? 

Mr Field: I am sure that is a question that Parliament will turn its mind to and make a decision 
about. 

The CHAIRMAN: Members do not have any other questions so I will wrap it up at this point. I 
will provide you with an opportunity to make any concluding comments if you would like to. 

Mr Field: No, look, I can only say thank you. I understand it is a reasonably tight timeframe you 
have got to work in and important matters that you are considering and both myself and my 
principal assistant sincerely thank you for your time. 
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The CHAIRMAN: Thank you. 

Hearing concluded at 12.54 pm 


