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MIDDLE, MR GARRY
Appeals Convenor, Office of Appeals Convenor,
affirmed and examined:

The CHAIR: On behalf of the committee, | welcome you to theeting. Before we begin, | will
ask you to take either the oath or the affirmation.

[Witness took the affirmation.]

The CHAIR: You will have signed a document entitled “Infotioa for Witnesses”. Have you
read and understood that document?

Mr Middle | have.

The CHAIR: These proceedings are being recorded by Hanaadda transcript of your evidence
will be provided to you. To assist the committeal dfiansard, please quote the title of any
document that you refer to during the course of taaring, for the record, and please be aware of
the microphones and try to talk into them. Enshed yyou do not cover them with papers or make
noise near them. | remind you that your transasiitbecome a matter for the public record. If for
some reason you wish to make a confidential statemering today’s proceedings, you should
request that the evidence be taken in closed sesdithe committee grants your request, any
public and media in attendance will be excludednftbe hearing. Please note that until such time
as the transcript of your public evidence is fisadl, it should not be made public. | advise yot tha
the premature publication or disclosure of publitlence may constitute a contempt of Parliament
and may mean that the material published or died@s not subject to parliamentary privilege.

| see that you have prepared for us a documenthwke all have a copy of, and thank you for that.
You have received in advance the questions thabtave prepared for you. As you observed in a
previous session, it is our preference for you itopty address that and take us through that
document. In the first instance, you are invitedrtake more general comments if you wish and,
certainly at the conclusion, any additional commahat you wish to make. So | will hand over to
you and invite you to take us through this, if yie.

Mr Middle: Thank you, Chairman. Just to clarify, | can, asn going through my document, add
supplementary information as it comes to me?

The CHAIR: Yes, absolutely.
Mr Middle: Thank you. It reads —
Firstly, thankyou for the opportunity to address @ommittee on this important issue.

As an overall comment, | note that the questiofsrr® ‘proposals’ as defined under the
Environmental Protection Act 1986 (the EP Act) and not ‘schemes’. My comments will,
therefore, be restricted to proposals only.

The Committee’s first question relates to a suggesthat section 41 of the EP Act be
amended to allow the Tribunal to finally determiagoroceeding the subject of an EPA
assessment but to not implement that decision.

[10.10 am]
| offer the following advice.
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The Office of the Appeals Convenor manages for Nheister for the Environment the

section 45 (of the EP Act) process for deciding implementation of proposals. This
process only commences after the Minister has wéted any appeals against an EPA
assessment report.

It is important to make that point. We do not sthet process until the appeals are determined. The
document continues —

Section 45(1) requires that the Minister for theviEznment consults with decision-making
authorities (DMASs) and if possible agree on whethremot a proposal the subject of an EPA
assessment should proceed or not and if so whatit@ms or procedures should apply.
Where at least one DMA is a Minister, then the Igliei for Environment only needs to get
the agreement of that/those Minister(s), and thenmeo need to get agreement with non-
Ministerial DMAs. It should be noted, based on Swpreme Court decision on the BGC
case (referring to the then Town Planning Appeailsuhal), that whilst SAT is a DMA for
the purposes of section 41 and is thus constraihed,not a DMA for the purposes of
section 45.

By that | mean that the minister does not nee@aahn agreement with SAT if he is the only DMA.
| will get to the reason that | am making that poirhe document continues —

Proposals the subject of EPA assessments are Wiosee the EPA (or the Minister on
appeal) determines that the proposal is environatignsignificant (seeEnvironmental
Impact Assessment (Part 1V Division 1) Administrative Procedures 2002, section 4). Most
proposals, therefore, are not subject to EPA assa#sand the constraints of section 41.

Most planning proposals therefore do not come leetfoe EPA. The document continues —

Section 41 prevents DMAs from making any decistuat tcould have the effect of causing
or allowing the proposal to be implemented” untié tMinister gives a final authorisation
under section 45(7) of the EP Act. It could be adyuhat a DMA could proceed to
investigate a proposal under its own jurisdictiart must stop short of actually making a
final decision. It could be further argued thatorder for a DMA to properly consider the
proposal as part of the section 45 consultatiomust have a proper understanding of the
proposal so it can be informed about whether tlopgsal should proceed or not and if so
what conditions or procedures should apply.

My point is that because the minister needs towbmsth and get agreement with them, one would
think that the DMA should go a long way down thack of understanding the proposal before it.
The document continues —

To gain this level of understanding the DMA woukkd to give considerable consideration
to the proposal through its own processes. Consglgu@a DMA could then quickly make
its own decision once a section 45(7) authorisatias been issued. In short, the other
decision-making processes (including SAT) do noédhéo be ‘back-to-back’ with the
environmental assessment process but can be centimut stopping short of making the
final decision.

In the end, however, whether the constraints on BNt section 41 imposes remains or
not is a government policy question.

| make those observations. The document continues —

The Committee’s second question refers to a suiggest SAT's 2006 Annual Report that
the Minister for the Environment could intervenepiroceedings which concern a proposal
the subject of an EPA assessment. | offer theviafig advice.

This suggestion is a follow-on from the suggestreferred to in question 1, and my
comments made in question 1 apply here. | also tiefollowing additional advice.
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This suggested process would apply where the ectstrs of section 41 are lifted. Given
that section 45 of the EP Act would still apply evesection 41 was amended, it is not clear
why the minister would need to intervene whereappsal is already the subject of an EPA
assessment given that he has his own decisionke mdependent of the SAT process.

The Committee’s third question relates to appeatieu Parts IV and V of the EP Act, and
Question 4 related specifically to appeals undet Yaf the EP Act. | offer the following
advice.

At the start —
This is not surprising —
as the Appeals Convenor, my interest in this issezls to be noted.

| guess my point is that | have an interest - Isguecan be keeping appeals in my possession. To
continue -

As background, | present the following informatimm appeals received by this office.

| provide this information to give you some indicat of the nature of the appeals we get and their
number in both parts IV and V. The first is progesgppeals. It can be a single appeal or multiple
appeals, but an individual proposal. You can satlili and large, up until the clearing regulations

came in, by the far the most number of proposatealed were through part IV of the act. There

were not many appeals under part V of the act. Thahged when the vegetation regulations came
in. You can see that by far the most significardisien appealed was a decision by the EPA to not
assess. When you turn to the actual number of &ppather than the number of proposals

appealed, you can see, in terms of the number péadp received, that reports, recommendations
and the decision not to assess dominate agaireipdht V appeals. The last spike in 2002-03 was
the Coral Coast proposal. That pushed our numbeudgh the roof, as you can see. The part IV

appeals attracted the most public interest. Themeat continues —

In terms of the number of appeals received, thé IRgorocess attracts more public interest
than Part V, with the EPA assessment reports &titache most interest. In terms of
number of proposals appealed, Parts IV and V apaitabhe same since the introduction of
the Clearing Regulations and appeal provisions.

The Part IV appeals include:
* The decision of the EPA to not assess a proposal,
» The level of assessment set by the EPA when itddedb assess a proposal,
* The EPA report and recommendations — includingtarafditions, and
» The final Ministerial Statement.

The first three appeals are subject to third pafpeals, whereas the last appeal type can
only be appealed by the proponent.

Of course, that is an appeal against a ministdeeision.
[10.20 am]

| should add at the end of that, which | did noy & my written statement, that an appeals
committee is a requirement whereby someone appeaaisisterial statement. It is a requirement of
the act that a committee be set up specificallgeal with that because it is against the minister’s
decision. To continue —

The most common appeal type — against the EPA tegpudt recommendations — is,
arguably, not a ‘true’ appeal at all but a subnoisdb the Minister on the EPA assessment.
The appeals process, therefore, is really onemfighing further information to the Minister
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as part of his section 45 considerations. For ribéson alone, SAT is, in my view, not the
most suitable body to deal with these matters dsas not typically have an advisory role to
Ministers.

Am | making clear what that appeal is?
The CHAIR: Yes.
Mr Middle: Thank you. To continue —

The other appeal types, including the Part V appaat, arguably, ‘true’ appeals in that
appellants are objecting to an actual decisiorthis first case (to not assess, the level of
assessment set, the final Ministerial Statementsderisions by the Department of
Environment and Conservation on licences, works@a@b and clearing permits). In my
view there are six reasons why the appeals sheubdin outside the jurisdiction of SAT:

That is, both part IV and part V. To continue —

* The EP Act gives the Minister the power to deterrall appeals other than the final
Ministerial Statement. A decision to change thia rmatter of government policy;

That is getting to, | guess, the intellectual ressd you want to put it that way. To continue —

» If the EP Act remains as giving the Minister themgo to determine most appeals,
any involvement of SAT would be advisory only regphg the role of the Appeals
Convenor. SAT does not typically have that advigolg.

e The early Part IV appeals —
That is, on decision to not assess and the levassdéssment if assessed —
influence the ability of the Minister to have ag@h section 45 of the Act.

By that | mean, for example, if there is an appmgdinst the decision to not assess, and if the
minister upholds that appeal, he is effectivelyisgy“l want to make a decision under section 45
of the act.” To continue —

(to assess or not) and may involve questions ofipubterest. Arguably, the political
process is best equipped to make a call on pulttiezest, and the Minister may also be best
placed to make a call as to whether a proposalldHmi subject to section 45 of the Act
*(and EPA assessment);

That star does not belong there — sorry about Tltontinue —

» There are often strong links between Part V andl IRanotably where a proposal is
subject to an EPA assessment and then later requoks approval and licensing.

A number of the major industries are affected, sagllcoa in Wagerup — part IV then part V. To
continue —

Having a single entity (in this case the Ministéetermining appeals for both Parts of the
EP Act would better ensure consistency of appetragnations and a consistent policy
approach being applied;

That is in relation to whether you drop part V if88T or keep part IV for the minister. That is
addressing that issue. To continue —

» There may be occasions where a Part IV not assessiah is carried out
concurrently with a DEC decision. The decision bé tEPA to ‘not assess’ a
proposal may be based on the ability of Part V émage the proposal (for example,
if the only environmental issue involves the clegrof native vegetation, then Part
V can deal with the proposal).
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This is a common thing that happens with not asskedgcisions, where the EPA in not assessing
says that the only issue is clearing or it mighalveemissions through works approval; therefdre, i
does not need to assess it; it duplicates the wbtke department. Often the EPA will make that
decision, and that is consistent with the admiai&in procedures | quoted earlier. To continue —

Appeals could be received on both decisions andMhmester can determine the
appeal concurrently and consistently; and

* In cases where no Part IV assessment is required Bart V approval is, there will
be cases where a certain policy matter is relewamot was set by the Minister
through an unrelated appeal on a Part IV assessmerfbr example, matters
including Bush Forever or an air quality standakving the same entity
determining these directly unrelated Part V appesans that it is more likely that a
common policy position and related decision maksgdopted.

| guess what | mean there is, for example, withtBksrever, the EPA may assess something
involving Bush Forever and, through appeals, theister determines an appeal and sets a policy
position about that. If the department then deadtls & clearing proposal that has not been subject t
an EPA assessment but is subject to appeal, thistarims conscious of the policy he has made in
other Bush Forever issues, and applies that censiigtto the part V decision as well. It allows for
consistency of decision making. | need to makddhewing point —

In the end, while | have argued a merits-based ttageep Parts IV and V appeals within
jurisdiction of the Minister and the Appeals Coneenthis is really a government policy
matter.

Question 5 relates to third party appeal rightseuritie EP Act, and | offer the following
advice.

By far the vast majority of EP Act appeals are frinind parties. Any move to remove or
reduce these rights will be strongly opposed by ¢cbenmunity. Should SAT be given
jurisdiction over any of the environmental appedlsyould need to adapt its processes and
procedures to deal with these third party appdialg|as been my experience that one of the
reasons why individuals and community groups useptiovisions of Part IV of the EP Act
is that the planning system does not allow thirdypappeal rights. Many appeals against
EPA decisions to not assess proposals are bedagisminmunity has more confidence in
the environmental assessment process than theimigprocess.

| have no other issues | would like to address.
That answers the last question.

Once again, thank you for the opportunity to adsitbe committee on this significant and
important issue.

The CHAIR: That is quite complete and all very clear. Thgald very much for your evidence.
Mr Middle: A pleasure.
Hearing concluded at 10.26 am



