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Hearing commenced at 10.19 am 

 
MACKNAY, QC, MR ROGER 
Corruption and Crime Commissioner, examined: 
 
HERRON, MR MARK 
Acting Commissioner, Corruption and Crime Commission, examined:  
 
HANRAHAN, MR MAURICE 
Chief Finance Officer, Corruption and Crime Commission, examined:  
 
WATSON, MR ROGER 
Director, Corruption Prevention, Corruption and Crime Commission, examined: 
 
SILVERSTONE, MR MICHAEL JOSEPH WILLIAM 
Executive Director, Corruption and Crime Commission, examined: 
 
HARRIES, MS MICHELLE 
General Counsel, Corruption and Crime Commission, examined: 
 
 

The CHAIRMAN: On behalf of the Joint Standing Committee on the Corruption and Crime 
Commission, I would like to thank you for your appearance before us today. The purpose of this 
hearing is for the committee to speak with the Commissioner of the Corruption and Crime 
Commission, the Honourable Roger Macknay, QC, and the CCC’s Acting Commissioner, Mr Mark 
Herron, about the annual report of the Corruption and Crime Commission  2011-12, which was 
tabled in Parliament on 27 September 2012.  

Also joining us this morning is the CCC’s Executive Director, Mr Mike Silverstone; Director of 
Corruption Prevention, Mr Roger Watson; General Counsel, Ms Michelle Harries; and Chief 
Financial Officer, Mr Maurice Hanrahan. I also note the attendance of the Acting Commissioner of 
the Corruption and Crime Commission, Mr Mark Herron.  

Although this morning’s hearing has primarily been convened to facilitate public examination of the 
matters covered in the CCC’s recent annual report, there may also be, time permitting, an 
opportunity for the committee to ask some questions in aid of its current inquiry into how the CCC 
handles allegations of and notifications of police misconduct.  

I take this opportunity to introduce myself as the chair of the committee. To my left is the Deputy 
Chair, Mr John Hyde, MLA, the member for Perth. To his left is Hon Matt Benson-Lidholm, MLC, 
member for the Agricultural Region. To my right is Mr Frank Alban, MLA, member for Swan 
Hills.  

The Joint Standing Committee on the Corruption and Crime Commission is a committee of the 
Parliament of Western Australia. This hearing is a formal proceeding of the Parliament and 
therefore commands the same respect given to proceedings in the houses themselves. Even though 
the committee is not asking witnesses to provide evidence on oath or affirmation, it is important that 
you understand that any deliberate misleading of the committee may be regarded as contempt of 
Parliament. This is a public hearing and Hansard will be making a transcript of the proceedings. If 
you refer to any documents during your evidence, it would assist Hansard if you could provide the 
full title for the record.  
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Before we proceed to the questions we have for you today, I need to ask you a series of preliminary 
questions. Have you completed the “Details of Witness” form?  

The Witnesses: Yes, we have.  

The CHAIRMAN: Do you understand the notes at the bottom of the form about giving evidence to 
a parliamentary committee?  

The Witnesses: Yes.  

The CHAIRMAN: Did you receive and read the information for witnesses briefing sheet provided 
in advance of today’s hearing?  

The Witnesses: Yes.  

The CHAIRMAN: Do you have any questions in relation to being a witness at today’s hearing?  

The Witnesses: No.  

The CHAIRMAN: Would you please state your full name and the capacity in which you appear 
before the committee today?  

Mr Hanrahan: Maurice Hanrahan, Chief Finance Officer of the Corruption and Crime 
Commission.  

Ms Harries: Michelle Susan Harries, General Counsel of the Corruption and Crime Commission.  

Mr Watson: Roger Conrad Watson, Director of Corruption Prevention at the Corruption and Crime 
Commission.  

Mr Herron: Mark Herron, Acting Commissioner of the Corruption and Crime Commission.  

Mr Macknay: Roger Macknay, Commissioner.  

Mr Silverstone: Michael Joseph William Silverstone, Executive Director of the Corruption and 
Crime Commission.  

The CHAIRMAN: Thank you. Commissioner, in the usual way, I propose to have members ask 
questions through you and at your discretion you may invite your colleagues to respond as you 
deem fit. I would like to turn immediately to the annual report that members have a copy of — 

Mr Macknay: If I may, Mr Chairman, before you do, there is regrettably a matter that I must raise 
as a preliminary matter that — 

The CHAIRMAN: Yes, I might just dismiss the media cameras before we continue.  

Mr Macknay: Very well.  

The CHAIRMAN: Please proceed, Commissioner.  

Mr Macknay: It arises in particular, Mr Chairman, from a letter under your hand, dated 
6 November—that is, yesterday—which followed a letter of mine of 5 November, and in that letter 
you refer to certain correspondence, and said that “on the basis of the above, it appears the 
commission has misunderstood the primary purpose of tomorrow’s hearing, notwithstanding my 
self-explanatory correspondence of 19 October 2012”. What I understand you meant by that, and I 
think it is clear, is that the purpose of today’s hearing was for the committee to ask questions of me 
and other officers of the commission in relation to the annual report.  

The committee presently has underway an inquiry in relation to the commission’s exercise of its 
police oversight capacity. I and other officers of the commission gave evidence on 15 August in 
relation to that. Following that evidence, the committee in its wisdom called a number of witnesses, 
some of whom were trenchant in their criticism of the commission. As a result of that evidence, 
very extensive publicity was given to that evidence.  
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Clearly, the commission would ordinarily have an opportunity to give evidence in rebuttal of that. 
That was clearly contemplated. We were advised, as I indicated to you yesterday by letter, that we 
would be given that opportunity today. It came to my notice last week that this committee intends 
tabling that report on 15 November, which is eight days from today, and that gave rise to a concern 
on my part that there might not be sufficient time between us giving evidence today and the release 
of the report for the committee to have a proper opportunity to consider our evidence and also to 
consider the other evidence that had been given in the light of our evidence today. And I expressed 
that concern in a letter to the committee on 2 November—that is, last Friday. I did not receive any 
reply to that letter and it was not until yesterday that I was informed that in fact the committee was 
not meeting today for the purpose of hearing any evidence in rebuttal but, rather, for the purpose 
simply of considering the annual report.  

Now, two matters arise. The first matter which is a matter that stands alone, in the event that the 
committee agreed with me, is that if it be the committee’s intention to deliver a report on 
15 November in relation to this matter, then necessarily that report is in the final stages of 
preparation, given the need for printing, given the fact that this committee is not a group that comes 
together on a daily basis. In those circumstances that report will have been completed to that point 
without having heard from me or other officers of the commission and in those circumstances I 
think it is probably too late for the committee to hear our evidence with a collective open mind, and 
it is regrettable that this apparent error has been made. But when one looks at the record it can be 
seen very plainly that it was in fact the intention originally of this committee for us to be heard in 
relation to the evidence that has been given. That can be demonstrated by a number of things. It can 
be demonstrated by the conversation which took place between Mr Burton and an officer of the 
commission in September; it can be demonstrated by the fact that the committee forwarded to the 
commission transcripts of the evidence of all the witnesses; it can be demonstrated by a letter 
written by the acting commissioner in October to the committee making reference to the fact that 
the commission would deal with certain matters today by way of rebuttal; and, in those 
circumstances, it is clear that there has been some misunderstanding which has resulted in this 
committee arriving at certain almost concluded views as to the evidence without having had the 
benefit of any reply from me or other officers of the commission. In those circumstances I greatly 
regret it is necessary for me to suggest to this committee that, in fact, this whole process has 
miscarried in relation to the inquiry into oversight of police conduct and to say to this committee, 
with respect, that in those circumstances it would not be appropriate for the committee to proceed 
further with the inquiry in relation to police oversight, but, rather, it would be necessary for the 
committee to continue that differently constituted.  

The CHAIRMAN: Commissioner, thank you for drawing those views to our attention. Just so I am 
clear, are you aware of the current status of the drafting of the committee’s report?  

Mr Macknay: I am told—I assume reliably, because it came by way of letter under your hand, 
Mr Chairman—that the report is to be tabled on 15 November.  

The CHAIRMAN: That is correct.  

Mr Macknay: The same letter, Mr Chairman, asked that we provide a response to a particular 
matter, a narrow matter, so that the committee would have time to consider that matter before the 
completion and tabling of the report. The necessary tenor of that letter would seem to be, in those 
circumstances, that the report was nearing completion.  

The CHAIRMAN: Yes, so you — 

Mr Macknay: And I think that was a reasonable assumption for me to make.  

The CHAIRMAN: But at the end of the day, Commissioner, you do not know the current status of 
the drafting of the report.  
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Mr Macknay: Well, I think that is self-evident, with respect. But I am pleased to hear what 
status — 

[10.30 am] 

The CHAIRMAN: Commissioner, can I just interrupt you and say that the Corruption and Crime 
Commission does not know the current status of the drafting of this committee’s report. It is a 
matter for the committee. The committee is not about to reveal its deliberations. The commission is 
not aware of the deliberations of the committee. What the commission is aware of is what is on the 
public record, and today’s hearing is in relation to the annual report of 2011-12. As I have indicated 
at the outset, there will be an opportunity for the committee to ask some further questions in relation 
to its current inquiry. As is always the case, the commission is free to submit a supplementary 
submission if it deems appropriate. Regrettably, we have now spent 15 minutes discussing this 
matter in an introductory fashion when we could actually be asking questions. 

Mr Macknay: Well, Mr Chairman, I assume from that that the committee does not accede to my 
request that the members stand aside. In that case, I now move to my second submission, and, that 
is, given the nature of the evidence that the committee has heard from other people and given the 
extreme publicity given to some of that evidence, that the requirements of procedural fairness, 
which of course vary from case to case—and the committee, of course, is well acquainted for the 
need for procedural fairness—are such that it is not enough for this committee to ask some 
questions of me and other officers of the commission in relation to matters the subject of other 
evidence, but this committee, with respect, has an obligation to give the Corruption and Crime 
Commission a full opportunity to give evidence in rebuttal, and that evidence ought be given in 
rebuttal in an open hearing by way of oral evidence. And it would not be a sufficient acquittal of the 
committee’s obligation to accord procedural fairness for the committee simply to ask some 
questions and then leave it to the commission to file written submissions if it sees fit.  

The CHAIRMAN: I understand that is your view, Commissioner, but that is not the view of the 
committee. The committee’s view is that the commission has already given public evidence in 
relation to this matter on one occasion. The commission has already provided a submission to this 
inquiry. The commission has already provided a supplementary submission to this inquiry. The 
commission has been afforded, by this committee, the opportunity to have all of the evidence 
provided to it up until this time. The commission still has the opportunity after today to provide a 
further supplementary submission. That remains the case. That will be the position of the 
committee, and I would ask that we now proceed to the questions we have in relation to the annual 
report.  

Mr Macknay: I will just say this, Mr Chairman: it is patent, and I am sure you could not disagree, 
that the commission when it gave evidence on 15 August was not aware of the evidence it was 
going to be subsequently given. In those circumstances it is also patent that the commission has not 
had an opportunity to respond to that evidence in open session by way of oral evidence. I see that 
you nod; I assume that means assent on your part.  

The CHAIRMAN: Yes, that is correct.  

Mr Macknay: And in those circumstances I must protest in the strongest terms that the commission 
is being denied procedural fairness by this committee, and in the event that that denial continues, 
then I will have to make comment at some appropriate time.  

The CHAIRMAN: Those comments have been noted, Commissioner. On that basis, I propose that 
we move to the questions we have for you in relation to the annual report, and, in particular, I want 
to move to the section in your report which is at your foreword to the report. Members have copies 
with them, and the “Commissioner’s Foreword” commences at xi. In that foreword, Commissioner, 
you state that: “One of my key priorities since becoming Commissioner has been to progress the 
proposed amendments to the Corruption and Crime Commission Act 2003”. Are you in a position 
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today to elaborate on what resources have been expended by the CCC in the reporting period in 
progressing the mooted amendments?  

Mr Macknay: The commission cooperated with the then Attorney General and responded to the 
Attorney General’s opportunity to the commission to have input in relation to the draft bill as it 
initially was and to make comment on further drafts as they came forward. The resources included 
my time, the time of various commission officers and commission lawyers. There were a number of 
meetings between various commission officers and Mr Robert Cock, as His Honour then was, and 
other officers, and also, I think, perhaps one or two meetings with the then Attorney General.  

The CHAIRMAN: Thank you, Commissioner. At page 87 of your report mention is made of major 
capital projects and that upgrades to the building and the surveillance advice project are both major 
capital works projects that will continue into the next reporting period. I note that we are now in 
that subsequent reporting period. Can you indicate to the committee, absent any amendment to the 
role of the work of the CCC as proposed under the bill that is currently before the Legislative 
Assembly, is there a need to upgrade the building at 186 St Georges Terrace?  

Mr Macknay: The proposal to upgrade was not related to any amendments to the act, 
Mr Chairman. That was simply work that was designed before I attended and was just aimed at 
making the building more efficient.  

The CHAIRMAN: So those works, that upgrade of the building, are required in any event?  

Mr Macknay: Yes.  

The CHAIRMAN: So this goes further to the issue of the potential enhanced organised crime 
function that has been proposed in the mooted reforms. You indicated earlier in your answer that 
there had been a series of meetings and, obviously, an obligation on the part of the commission to 
engage and respond to the executive in terms of those reforms. Is it the type of thing that is capable 
of being quantified to any further extent?  

Mr Macknay: I do not believe so, Mr Chairman.  

The CHAIRMAN: Moving then, Commissioner, to xii of the annual report—still speaking to your 
foreword, and in particular the four paragraphs outlined in the “Organised Crime Function”. It states 
there: “During the reporting period the Commissioner of Police lodged one application to use 
exceptional powers”, but that the commissioner was not satisfied that the grounds described for 
making an exceptional powers finding existed and therefore did not make an exceptional powers 
finding. Are you in a position to disclose—and I note that we are in a public forum—whether that 
application was made for the use of a coercive hearing or for any other specific exceptional power?  

Mr Macknay: Mr Herron dealt with this particular matter. Can I say, with respect, it seems to me 
that the decision made by the commissioner is a quasi-judicial decision and that person ought not be 
called upon to give reasons for it in any forum. But, certainly, in relation to the question you asked, 
Mr Chairman, I have no difficulty in Mr Herron providing a response.  

Mr Herron: Can you ask the question again?  

The CHAIRMAN: The application, was it made for the use of coercive hearing or was it for some 
other specific exceptional power?  

Mr Herron: I am not quite sure I understand the question. It was an application for the commission 
to grant an exceptional powers finding. Had the application been granted thereafter, the police 
would have used exceptional powers, and they would have requested certain exceptional powers. So 
when an application comes to the commission, it is not an application for the use of a specific 
exceptional power, it is an application for a finding that they are entitled to a grant of exceptional 
powers. Whether that would have led to a coercive hearing or some other use of the powers would 
have been a matter operationally for the police to determine.  
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The CHAIRMAN: At a later date?  

Mr Herron: Yes.  

The CHAIRMAN: The committee is aware that in the past the definition of organised crime in the 
act has been problematic for the police in the sense that it has restricted their ability to apply for 
these exceptional powers. To the extent that you can indicate, was that, again, a problem in this 
instance?  

[10.40 am]   

Mr Herron: You are testing my memory, because I think it happened last calendar year. I have 
spoken about this to the committee before, about how there are certain hurdles you have to go over, 
hoops you have to jump through, and it is not an easy power to have access to, and it is something 
the commission does require fairly strict proof of, to grant the police the use of these exceptional 
powers. I think I spoke before the committee perhaps at this time last year to our annual report, 
where because of some of those difficulties the commission had experienced with the standard of 
the application, we set in place a format of some standard procedures, some pro-forma steps we 
were recommending the police go through, and that system was set up, and I think it was happening 
at the time this application was made. So that is a long-winded answer to your question. But, I 
think, yes, a part of why that application did not proceed is because I was not satisfied that what had 
been provided was sufficient to entitle the police a grant of exceptional powers, and they never 
came back to us.  

The CHAIRMAN: Can I ask then that that particular issue be taken on notice, and any further 
particulars that can be usefully provided in relation to that matter be sent to the committee at a later 
date?  

Mr Herron: I can answer it now; I am not sure we need to take it on notice.  

The CHAIRMAN: In particular, I am keen to know if the restrictive definition under the current 
act was a key problem in the application process.  

Mr Herron: I do not think you can answer it in that way. I mean, clearly the police have got to 
satisfy me, or the commissioner who is deciding it, that the criteria of the definition of exceptional 
powers and what entitles them to a grant must be satisfied; so, in that sense, yes. It is not an easy 
definition to work with and to establish, so in that sense, yes, I think the definition does not make it 
easy for an application to be made.  

The CHAIRMAN: Yes.  

Mr Herron: I am not sure that answers your question.  

The CHAIRMAN: In part. 

Mr Herron: I do not think we can give you any more information.  

The CHAIRMAN: Perhaps I can take it further. You would be aware, Acting Commissioner, that 
in what is referred to as the Archer Review, Gail Archer has proposed a form of words to address 
this deficiency in the act. The committee would be interested to know that had that form of words 
existed, would that be the type of thing that would then lead to an application being successful in 
this instance? So would we see a tangible benefit to a reform? Maybe it is not even possible to make 
that explanation.  

Mr Herron: I do not think it is possible to really answer that question because I am not sure we still 
have the evidence that was provided, but my recollection is I was not satisfied the evidence 
established the definition of organised crime. I cannot remember what part of it, because there are 
various parts in the definition. My recollection is that it was not satisfied there was enough evidence 
of certain aspects of the definition.  



Corruption and Crime Commission Wednesday, 7 November 2012 Page 7 

 

Coming back to your question about the Archer recommendations, I cannot remember precisely 
how it is worded, but I think it was proposed, or is proposed, in the bill currently before Parliament 
to change that. I have not discussed this in detail with the commissioner, but my view is that the 
way it was proposed to amend the definition would make it more flexible in use, in an easier 
definition, to adduce evidence of.  

The CHAIRMAN: And it is certainly something that the committee has been on the record of 
supporting.  

One final question on this issue then: through you, Commissioner, or Acting Commissioner, you 
would be aware that there is also a bill before the Parliament, generally referred to as the covert 
powers bill, and, in essence, that particular bill will enable the police commissioner to authorise the 
use of exceptional powers. It would be beneficial for the committee to know if that bill was in force 
at the time of this application being made as referred to in the annual report, and would it have 
been, therefore, unnecessary for the police commissioner to have applied to you in this instance?  

Mr Macknay: I think it flows from what Mr Herron has said, that we would not know, because at 
the time of the application, clearly under the bill that is currently before Parliament, the police 
commissioner cannot authorise a coercive hearing. He can authorise other things, but, given what 
Mr Herron has said, we would not know whether that was something that could have been taken in-
house by the commissioner. 

Mr J.N. HYDE: Commissioner, during the period of the annual report the CCC has been involved 
in a number of very successful undertakings. The inquiry and the resultant work done on the issue 
of the international English language testing system by Curtin University really made major inroads 
into not only exposing corrupt behaviour but also in preventing corrupt behaviour. The prevention 
and education function of the CCC is an ongoing and continuing successful activity. I notice in the 
annual report you also hosted the APSACC conference last November, which had 2 303 or so 
participants, which not only had benefits for us, but also my friends in the Thai anticorruption 
bodies and other bodies around the world that attended as well, and I think that shows the important 
role WA plays in the Asia-Pacific.1  

I also note that this year you held only two Misconduct Resistance Practitioners Forums but 
achieved 600 attendees—so that is 300 to each—which is significant, and the feedback has been 
that they were incredibly good and there is great demand for them.  

I have two specific questions. Do you have a costing for each of the misconduct resistant forums, 
and as there seems to be a high demand for the CCC’s education programs, should there perhaps be 
an increase in the amount of resources devoted to these programs in the future?  

Mr Macknay: We do not presently have a costing, Mr Hyde. Mr Watson, the Director of 
Corruption Prevention, is responsible for the organisation and staging of the corruption prevention 
seminars, so I will ask him to respond.  

Mr Watson: Thanks, Commissioner. I think I am correct in saying there is no costing for the 
MRFs. The question, Mr Hyde, is whether these areas warrant an increase in resources to these 
programs, I think is what you are saying. Perhaps as Director of Corruption Prevention I am the 
wrong person to answer, but any increase in resources would be welcomed, of course. But that 
question has to be balanced against a number of things we do. Misconduct resistance forums are 
particularly successful educative programs which deliver real-life case study experiences to a large 
number of misconduct practitioners in this sector. That is why they are so popular. I am not 
convinced that other forms of education are as popular or as effective as them because of the nature 
of these things, and I am not convinced, necessarily, that devoting more resources to the forums 

                                                           
1 Although Mr Hyde is correctly transcribed as having said “2 303 or so participants,” the figure is incorrect: the correct 
figure is 551 participants. This fact was brought to the attention of the Committee by way of supplementary information 
provided by CCC Commissioner Macknay. 
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and, therefore, I guess doing, say, six a year rather than four a year would necessarily result in the 
same level of traction, if you like, in the public sector. So from my perspective, bearing in mind the 
other things we need to do from a corruption prevention perspective, the resource allocation to that 
area is about right. But if by some stroke of luck I got more resources to the area, we would 
consider putting them there. But from my point of view it is about right.  

[10.50 am] 

Mr J.N. HYDE: So, through you, Commissioner, I am assuming that because next year is not the 
year we are hosting APSACC we would go back to having four of these?  

Mr Watson: Certainly, Mr Hyde. The proposal in any given year is to run them every quarter, and 
we would hope to run four this year, as we would in any other year. The issue of only running two 
last year is absolutely to do with APSACC. APSACC is a very resource-intensive undertaking, as 
you would imagine, and we just could not do everything.  

Mr Macknay: And, Mr Chairman, the costing for them can be obtained if Mr Hyde requires them. I 
can take the question on notice.  

Mr J.N. HYDE: Further to that, part of my reasoning is that one of the arguments put up by the 
government about changing the role of the CCC envisages that perhaps the education function could 
go to another body. I have certainly always maintained, since my involvement in the establishment 
of the CCC, that having the education body intrinsically linked to the investigative and quasi-
judicial role of the CCC is very important. Commissioner, do you have any further views on that, 
given the stalemate in the amendments to the CCC Act at the moment?  

Mr Macknay: It is certainly a function that the commission enjoys carrying out, finds, as you 
indicated Mr Hyde, worthwhile and very rewarding, of course, and we would be disappointed to 
lose it. But if one looks at the bill that was before the house, it would be hard, perhaps, to escape the 
logic that if the line of misconduct function was to go to the Public Sector Commission, and various 
other functions that were part of that bill, it would be hard to escape the logic that the educative 
function ought go as part of that package, so I suppose I recognise that with some sadness.  

The CHAIRMAN: So, just confirming, Commissioner, question on notice 1 will be what was the 
cost of conducting two Misconduct Resistance Practitioners Forums in 2011-12.  

Mr Macknay: Yes.2  

The CHAIRMAN: Can I take you, Commissioner, to page 12 of the report, where reference is 
made to the Integrity Coordinating Group and, in particular, I note that it says that the commission 
contributed to those activities by attending the quarterly meetings. Is that the type of meeting where 
in the event you were on leave yourself or unable to attend that you would send an acting 
commissioner in your place? Perhaps that was not relevant in the reporting period, that you were 
able to attend on each occasion.  

Mr Macknay: It was not, as I recall, Mr Chairman. I think, probably, I would arrange—Mr Watson 
as the Director of Corruption Prevention ordinarily attends with me, and yet it is a two-tier 
organisation, if one can call it that. It is probably too loose a group to call it an organisation, but it is 
operated on two tiers, and the first tier is a group of supporting officers, who include Mr Watson. In 
my absence, Mr Watson would be more than able to represent the commission. I do not see that 
anything would be gained by calling on Mr Herron or the other acting commissioner to attend 
simply to have a brass hat, if I can use military terminology.  

The CHAIRMAN: So, Commissioner, do those two tiers—if we are going to use that phrase—
mean separately?  

                                                           
2 Information in response to this question was provided by the CCC in a letter dated 23 November 2012. This 
information can be found at the end of the transcript. 
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Mr Macknay: Yes, they meet separately and together. The tier that Mr Watson operates does the 
organisation, and then the commissioner, the Information Commissioner, the Ombudsman, 
et cetera, and I all meet on a quarterly basis and make executive decisions where necessary. As I 
say, to call it an organisation is probably to stretch things a bit—but to review what is being done 
and to make any decisions where that is required, to make any plans for the future where that is 
required, but the real work is done at Mr Watson’s level.  

The CHAIRMAN: Can you recall if you have ever needed to be an apology to one of those 
quarterly ICG meetings?  

Mr Macknay: Yes, I was, Mr Watson tells me. I confess I have no recollection of that.  

The CHAIRMAN: Commissioner, in the event that reforms were to move into the area of 
appointing a full-time deputy commissioner, that would be the type of thing you would be able to 
send the deputy commissioner to.  

Mr Macknay: Ideally, yes. In an ideal world the deputy commissioner would undertake most of the 
duties of the commissioner, Mr Chairman.  

The CHAIRMAN: Members, further questions?  

Mr F.A. ALBAN: I have one on page 56 of the annual report, under “Supplies and services”. 
Commissioner, on page 56 under “Supplies and services”, the amount of consultants and 
contractors increased from $1.869 million in 2010-11 to $2.456 million in the current reporting 
period. I have several questions on that. What services are included in the $2.456 million? Why did 
the amount expended on consultants and contractors increase so substantially in those past two 
years? And how has this increased engagement of consultants and contractors enhanced and 
assisted the work of the CCC?  

Mr Macknay: The Executive Director, Mr Silverstone, will respond to that, Mr Chairman.  

Mr Silverstone: I must say that if we look at the increase, it is something of the order of just under 
$600 000. In the first instance, well over half of that, $336 145, arose as a result of APSACC and 
the engagement of consultants through that. The accounts of the commission show the very 
expenses accorded to APSACC, but APSACC is also reflected in our revenue, and the end result is 
our receipts were of the order of about $780 000, of which $130 000 was a profit. So whilst shown 
as a significant expense in the “Consultants and contractors” area is the $336 000, revenue was 
gained which countered that on the other side of the ledger, so we can discount that.  

In regards to other increases that are attributable, our then CFO departed at the end of last financial 
year and we had to engage Deloittes to assist us in the finalisation of our accounts, and that was a 
considerable cost to us of about $197 000. We engaged consultants to assist us in the upgrade of our 
finance and HR system to the value of about $176 000. We engaged consultants to assist us in the 
upgrade of the IT standard operating environment, so that was a one-off periodic change so that our 
commuter systems employed the latest technology. Then we also engaged in an extensive process 
of corruption and prevention business review, and mapping those processes to assist us in 
documenting our processes better, and that was a charge of about $124 000. So they were the 
increases that arose as a result of that.  

There are a range of other standard charges, significant items: for example, security vetting of 
$66 000; the payments of the acting commissioners with the CCC, especially in the lengthy 
interregnum between our standing commissioners; $643 000 on IT software licences and 
maintenance; $91 000 for insurances; $18 000 for major monitoring; $39 000 for accounting 
support; $18 000 for temporary staff; $10 000 for record storage; and $25 000 for security costs. All 
pretty standard charges through that process. 
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Mr F.A. ALBAN: Further to that, Mr Chairman. I am not sure you mentioned it, but how much 
was paid to the public relations firm Mills Wilson Communication Consultants in the course of the 
reporting period, and what services were received in turn for this payment?  

Mr Silverstone: Can we take that question on notice, please?  

The CHAIRMAN: That will be question on notice 2.  

Mr Silverstone: Can I indicate that our relationship with Mills Wilson relates to providing 
coverage for when our media officer is absent on leave, and it is based on how much work they do 
for us. From memory, not a lot was done, but we will get those figures for you.3  

[11.00 am] 

The CHAIRMAN: I want to move to two other brief areas before asking some questions in relation 
to police matters. At page 17 of the report, Commissioner, there is a discussion that reads as 
follows: “Since its inception the Commission has made 211 recommendations in 32 reports. At the 
end of the financial year 201 (95%) of these had been accepted, of which 179 had been 
implemented.” 

That immediately drew my attention to ask: what were the 10 unaccepted recommendations?  

Mr Macknay: We will need to take that on notice as well, Mr Chairman.  

The CHAIRMAN: That will be question on notice 3.4  

Now I would like to ask some questions in relation to conviction rates. At page 26 of the annual 
report a table is presented with respect to conviction rates by persons charged and by charges. If I 
understand the figures outlined in that dialogue, Commissioner, the annual report details that a total 
of 451 charges were preferred against 13 persons. Ten of these 13 persons were convicted on 440 of 
the 451 total charges. Is it possible to know how many of those 440 convictions involve pleas of 
guilty?  

Mr Macknay: Ms Harries is our general counsel and has some information in relation to that, 
Mr Chairman.  

Ms Harries: Unfortunately, Mr Chairman, I do not have those figures with me. I would need to 
take that on notice.  

The CHAIRMAN: It is possible to obtain that, though?  

Ms Harries: Yes.  

The CHAIRMAN: So you are happy to take that on notice?  

Mr Macknay: Yes, of course, Mr Chairman.  

The CHAIRMAN: That will be question on notice 4. And to provide some context for that, my 
recollection is that the DPP separates out its statistics in relation to pleas of guilty and contested 
matters.  

Mr Macknay: Yes.  

The CHAIRMAN: So it would be interesting to know the difference.  

Mr Macknay: Yes, certainly.5  

                                                           
3 Information in response to this question was provided by the CCC in a letter dated 23 November 2012. This 
information can be found at the end of the transcript. 
4 Information in response to this question was provided by the CCC in a letter dated 23 November 2012. This 
information can be found at the end of the transcript. 
5 Information in response to this question was provided by the CCC in a letter dated 23 November 2012. This 
information can be found at the end of the transcript. 
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The CHAIRMAN: On that basis, Commissioner, I want to turn to some questions in relation to the 
Western Australia Police. In particular, I note that in your foreword, at xiv, a discussion takes place 
around the fact that 38 per cent of all investigations conducted by the commission under this 
particular provision of the act correlates with the fact that the WA Police represents six per cent of 
public sector employees. This is more of an observation than a question, but I am happy to receive 
any comment you have, Commissioner. I would read that as saying this is exemplifying how the 
commission is required to take special note of the WA Police and, hence, why such a large 
proportion of investigations relate to what could be considered to be only a small proportion of the 
public sector.  

Mr Macknay: That was the purport of it, Mr Chairman, yes. The question of the diligence with 
which the commission has overseen the WA Police has been a matter of public comment by this 
committee, amongst others, and as the committee is well aware, when I became commissioner I 
expressed a desire to increase commission effort in that area so that the commission could be seen 
to be taking a proactive role in relation to police oversight. There has been, as a result, a general 
increase in activity in relation to that oversight obligation.  

The CHAIRMAN: So, further to the matters relating to the WA Police, Commissioner, on page 14 
of your report discussion ensues on what I understand is referred to as WA Police’s “Briefcase 
system”. Would you be able to elaborate on this Western Australian police Briefcase system, and, 
particularly, provide an update as to the progress of the commission’s inquiries into this system?  

Mr Macknay: I will ask Mr Watson to provide some detail about Briefcase. Mr Chairman, the 
commission’s interest in Briefcase is now, in part, an investigative one, and as the committee is 
aware, the commission is not obliged to provide operational information, and, nonetheless, would, 
where able to. But in relation to that part of the commission’s inquiry, I would prefer not to be 
required to provide information. But the commission’s inquiry is also, in part, a corruption 
prevention one at this stage. I will ask Mr Watson to provide you with information as to the nature 
of the Briefcase system which the police adopted and also to speak to the extent he is able to about 
our corruption prevention inquiry in relation to it.  

Mr Watson: Mr Chairman, the Briefcase system operated by WA Police—you would appreciate I 
am not across the finer detail of it—is essentially an electronic brief management system. So when 
a person is charged with a particular offence or arrested, the relevant brief is managed through this 
electronic system and it tracks briefs from inception through to conclusion in court. It came to light 
through an audit of the system that there were some 10 000 incomplete charges in the system: that 
is, they were entered into the system but they did not come out the other end. Our involvement in 
this initially was to look at the way the police service had itself investigated how that came to pass; 
i.e. how it came to be that 10 000-odd charges in the system had not been dealt with within the 
system and then to make some decisions about whether there were matters of interest for us to 
continue in terms of investigation or otherwise. Clearly, the commission identified that in part that 
has occurred.  

For the balance of those matters in Briefcase, we are currently in the process of reviewing the 
response of WA Police to those matters. They range from what are fairly obvious excuses of 
duplication, for example, or some sort of error in the recording, through to something potentially 
more significant. The overwhelming majority of them seem to be at a fairly low level, and we are at 
this stage, in relation to that second part of the oversight of it, still determining the adequacy of the 
police service’s response to identifying those 10 000-odd incomplete charges in Briefcase.  

The CHAIRMAN: So through you, Commissioner, is it anticipated that at some point in time this 
might manifest itself in a report? 

[11.10 am] 
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Mr Macknay: Obviously, that is a decision that will be made at the relevant time, Mr Chairman, 
but I think at this stage I would say, untutored by advice from Mr Watson and others, that that 
would be likely to be the case, yes.  

Mr J.N. HYDE: Commissioner, on page 14 and 15 it is stated that — 

During the reporting period oversight of WA Health’s processes for managing the 
unexplained loss of schedule four and schedule eight restricted drugs continued to be a 
priority. Unexplained losses — 

Which is theft — 

of schedule four and schedule eight drugs is an area of serious misconduct risk.  

The report obviously addresses a number of activities that you have undertaken. Can I ask whether 
the CCC does suspect that WA Health employees, which of course includes doctors and nurses, are 
stealing schedule 4, which are obviously drugs like adrenaline, codeine, valium, and schedule 8, 
which is the more serious, amphetamines, cocaine, ketamine, methamphetamine et cetera, that they 
are stealing those for personal use, I guess, recreational use or for profit? Has the CCC formed an 
opinion on that? 

Mr Macknay: Unexplained losses can result, of course, from record mismanagement, 
Mr Chairman. They can result from misplacing of drugs, failure to count drugs correctly and so on. 
So, in any individual case it is not possible to say what the cause of the loss was and indeed whether 
in reality there would be a loss, of course. Generally, the matters reported to the commission by WA 
Health have concerned very small quantities of drugs. But the commission has taken the view that 
there is a need for WA Health to adopt a stringent attitude towards reporting of any drug losses and 
the commission has had considerable dealings with WA Health in relation to it. As to your question, 
I think it is probably too early to say at this stage, but again I will call on Mr Watson to see if he 
wishes to add to that.  

Mr Watson: Thank you, Commissioner. I certainly endorse the observations that the unexplained 
loss does not necessarily result in the conclusion that they were stolen, although that might well be 
suspected. Our analysis of the way WA Health deals with those unexplained losses and how it 
accounts for them in some accountable transparent way continues and that is at the core of what we 
are looking at at the moment. That is enough said about that, I think.  

Mr J.N. HYDE: In your report, Commissioner, it says it is an area of serious misconduct risk. I 
certainly know from my time as parliamentary secretary for health, it is an incredibly regimented 
risk area that hospitals look at very seriously, so any sort of a loss within there—and the CCC to my 
recollection actually had instigated some investigations in this area that have resulted in—I am 
wanting to say the word “conviction”, but I believe there was court activity in regard to one of our 
major hospitals and the unexplained loss of pharmaceuticals. So, for you to be making a statement 
that it is an area of serious misconduct risk, my query is: is there any pattern in the losses? Is there 
one particular—be it amphetamine or cocaine or morphine or something that is mysteriously higher 
in the loss risk than anything else?  

Mr Macknay: Mr Watson I think is better placed —  

Mr Watson: Mr Hyde, it is a very good question. Is there any pattern? Currently we are working 
through the unexplained drug losses that we have to hand to determine if there is a pattern. The first 
thing for us to do here was to ensure that WA Health notified us of these unexplained losses. That 
was the critical thing. Now WA Health is notifying us of those unexplained losses. The question 
before us is: is there any pattern to the losses in terms of drugs or hospitals or whatever the case 
may be? Related to that question is the question of: is WA Health’s oversight or the management, if 
you like, of the way these schedule drugs are secured and controlled adequate? Do they know, for 
example, what drugs go missing or do not go missing and if they do know, do they adequately deal 
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with it? Those are the questions before us. As to whether there is any particular pattern to the 
unexplained losses, I am not in a position to say at this point.  

Mr J.N. HYDE: Commissioner, to summarise: are you confident that WA Health is now reporting 
all losses from all its hospitals and venues from around the state?  

Mr Macknay: I think Mr Watson, Mr Chairman, has been very persuasive in his dealings with WA 
Health in making known that it is imperative for WA Health to let us know of drug losses no matter 
how trivial they may seem to be; no matter whether or not it is thought that there is necessarily 
some incident of loss in a very large hospital that deals with a great amount of drugs. As best as we 
can know, of course, WA Health, as Mr Watson has said, is now telling us of all drug losses no 
matter how trivial they might appear to be to WA Health.  

Hon MATT BENSON-LIDHOLM: Commissioner, there is no quantification stipulated in what 
you seek from WA Health? None whatsoever?  

Mr Watson: The quantification is that the unexplained drug losses are unexplained by known 
breakage, known clerical error. If a schedule drug goes missing and that can be explained by some 
logical process—the two obvious ones are a breakage or recording errors—there will be no 
suspicion of misconduct. It is only when they cannot be explained, which does not mean that 
clerical error did not occur. It just means they cannot be explained by the notification that occurs. 
So, the quantification is not on the amount of the loss. The quantification is on the circumstances of 
loss.  

Mr Macknay: Any loss, as I understand our position, if an MS-Contin tablet goes missing, a single 
tablet, we would expect to be told.  

Hon MATT BENSON-LIDHOLM: I understand that. Obviously, down the track some pattern 
may become observable and in the fullness of time that may highlight a significant issue in a 
particular situation. That is why I ask the question.  

Mr Macknay: A tablet a day from a particular ward—it might be an individual feeding a drug habit 
from the hospital pharmacy.  

Hon MATT BENSON-LIDHOLM: I understand where Mr Watson is coming from in the 
explanation he provided and I think that is appropriate.  

The CHAIRMAN: Moving away from health and moving back to the all-important matter of 
police, not to in any way suggest that health is not important, Commissioner, I have asked several 
questions this morning in relation to police and you would be aware that two weeks ago the 
committee heard from the police commissioner in relation to its current inquiry into how the CCC 
handles allegation and notifications of police misconduct. There was a suggestion made during the 
course of that inquiry that an arguable way of reforming the current system would be to make 
the WA Police the first port of call for all complaints and that the CCC basically restrict itself to 
matters pertaining to the level of assistant commissioner and above or officers of the internal affairs 
unit. Can I just indicate to you at this time that we were grateful to receive your submission on that 
point on 2 November and we also received a submission from the acting parliamentary inspector 
Mr Colvin on that point on 31 October. At present the committee is not persuaded to agree with the 
WA Police on that matter. Both yourself and Mr Colvin have made a compelling case that the 
existing flexibility is an important element of the system. Notwithstanding that, can I get an 
indication from you, Commissioner, as to the extent to which the commission presently audits the 
work of the professional standards portfolio within Western Australia Police? 

[11.20 am] 

Mr Macknay: You used the word “audit”, Mr Chairman; I am not sure whether you are speaking 
about regular oversight or whether you mean conducting a formal audit. SBE—systems-based 
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evaluation—is a term dear to Mr Watson’s heart. We have conducted a systems-based evaluation in 
relation to the internal affairs unit, I think within the last two years? 

Mr Watson: Certainly within the last two or three years, yes. 

Mr Macknay: In addition to that, of course, we receive notifications of matters; we oversight some 
of those matters as they progress, and we review others of those matters as they are concluded. We 
now have, as the committee is aware, a dedicated police oversight unit within the corruption 
prevention directorate. The manager of that unit, Mr David Robertson, is in constant and frequent 
contact with the officer in charge of the internal affairs unit, and would ordinarily meet with that 
officer frequently—perhaps once a week at times—and would be, at times, in daily contact with 
that officer. There is a close level of cooperation between those two people in relation to the 
operations of the unit. So we audit the operations in a variety of ways. Mr Watson, do you want to 
add to that? 

Mr Watson: Thanks, Commissioner, yes. I might add that we did audit, for want of a better term, 
the internal affairs unit, as well as what is called the PCAC—the police complaints administration 
centre—in the same round of audits. We identified issues in both of those areas that needed 
attention, and which were subsequently attended to by the police. In the police complaints 
administration area, in particular the process they used to deal with lower level informal complaints 
received by telephone is something we made recommendations to police about. In terms of the 
internal affairs unit, the adoption of quality control processes that, essentially, mirror those at the 
police complaints administration centre was something we recommended to police that they attend 
to, and they subsequently did. 

The CHAIRMAN: Commissioner, at the hearing a fortnight ago with Commissioner of Police 
O’Callaghan, some discussion ensued in relation to the period of time in which he would become 
concerned if a complaint made about the Western Australia Police was not finalised or an outcome 
was not achieved. In essence, to paraphrase, I think we came to the position that Commissioner 
O’Callaghan felt that after six months he would be very concerned if something was still hovering 
around in the system, so to speak. They are my words, not his. Do you have any observations to 
make in relation to the current system within Western Australia Police and the timeliness of their 
resolution of complaints? 

Mr Macknay: Perhaps I will have Mr Watson respond in the first place. 

Mr Watson: I do not have the figures at my fingertips as to how long it takes WA Police to resolve 
complaints, but I think the two figures mentioned by the commissioner were 30 days and 60 days. 
Sixty days for what police would call an assessable file, or I might re-term a more serious 
allegation, and 30 days for a lower level allegation. The category of complaints that fit into the 30 
days are typically dealt with by a process called local complaint resolution, which is essentially a 
restorative justice process. In broad terms, it seeks to put the complainant in the same room as 
potentially the police officer, or certainly his or her supervisor, to work through what the issues are 
and come to some common ground about it; typically an apology might be offered, or some 
explanation of police processes. I would be happy, if you want it on notice, to provide the time we 
think it takes police to do that, but I am fairly confident that that is much closer to 30 days than the 
assessable file observation is to 60 days. These more serious cases take police—I do not say 
unreasonably—quite some considerable time to work through. These internal investigations are, by 
nature, more complex, and more time consuming than many criminal investigations conducted by 
the police. The people involved, on both sides of the coin if you like, are often quite aware of their 
rights, if you like, and exercise them, and often legal advice is required. Often there is a criminal 
component to the investigation and a disciplinary component to the investigation that takes some 
considerable time. Without apologising for the police on that front, I am very confident that the 
average time taken is considerably more than 60 days—considerably more.  
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The CHAIRMAN: I understood the Commissioner of Police to be referring to those more serious 
matters, and when they become complex and protracted that after six months there would be a 
warning sign to him that something is not quite right here and he might need to personally engage in 
the matter. 

Mr Watson: Mr Chairman, I put to you that there would be a significant number of cases in the 
system that would be more than six months old. 

The CHAIRMAN: Is that a point of concern then, Commissioner? 

Mr Macknay: I think Mr Staltari said to the committee, Mr Chairman, that WA Police did not have 
set timelines for IAU investigations, simply because they do all the complex investigations and 
complex investigations take longer. The commission, from time to time, does have a concern with 
the time taken in relation to particular investigations. But in terms of a systemic problem—I must 
say this is a personal view necessarily; it is not one I have consulted colleagues about, but you have 
asked me in this manner in this forum—the police are proactive in terms of bringing into existence 
structures and procedures intended to facilitate a proper and orderly consideration of allegations of 
misconduct against police officers. They have made many changes in that area in recent years, and 
the commission takes some credit for that, as appears from what we said to you on the previous 
occasion and in our written submission. But the police, I think, are to be congratulated for what has 
been done in that area, and I am not aware that we have a particular concern about some systemic 
issue within the IAU or within investigations of matters generally as to the length of time they take. 
As I say, I think particularly the IAU is being well operated, and, as I say, we enjoy a most 
cooperative relationship with the IAU. The officer in charge there, I think, is doing a good job, and 
the police do have an attitude conducive to making necessary change to their systems to ensure that 
they do investigate allegations against police officers as efficiently as possible. 

The CHAIRMAN: Commissioner, if it is the consensus position that complex matters dealt with 
by IAU and the police are, by their nature, such that it results in it being difficult to put a precise 
timeframe on when an investigation can be concluded, would you then argue that the same applies 
to matters taken on by the commission when it decides to independently investigate complaints 
again WA Police on the basis that if they are complex for IAU, the matters the commission must be 
taking on would be at least at the level that IAU would be taking on? 

Mr Macknay: They tend, generally, to be more complex, I think, if one had to make a 
generalisation. Mr Chairman, I also note, I think, that probably Mr Staltari said that once the 
investigation reaches the disciplinary hearings stage, that has the effect of protracting matters as 
well. In the case of the commission, of course, the commission’s activity is not a simple 
investigation of an individual, as it is with a typical IAU investigation; the commission is concerned 
not with finding a prima facie case of an offence against an individual and then charging that 
individual, if there be such evidence. The commission is concerned with misconduct, hence the 
commission’s focus is both multifaceted and more complex. The commission is concerned with 
misconduct, is concerned with systems, is concerned, perhaps, with holding a hearing, and with the 
question of whether or not there needs to be a report and recommendations made. All those things, 
plainly, can prolong an investigation. Obviously, the more complex a matter it is, the longer it is 
likely to take, yes. 

[11.30 am] 

The CHAIRMAN: Commissioner, is there some form of arbitrary time period that you personally 
think becomes a point of concern for you and you say, “The commission has had a complaint about 
the WA Police”, for example, for 12 months and you, as commissioner, say, “12 months causes me 
concern and I would personally like to look at the file.” Is there something like that? 

Mr Macknay: We do not currently have timelines. As you are aware, no doubt, Mr Chairman, 
bodies like courts these days have specific times for conduct of civil litigation, for example, where 
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people have to do things within particular periods. I have brought that idea with me to the 
commission and I have not given it away, but we have made some changes. We now are calling 
matters over before a group, which includes me, to review investigations as we go to make sure that 
they do not get lost. There will be further changes in that area. There is a leading eastern states’ 
integrity agency that I spoke to earlier in the year which has a timeline for an investigation that 
includes a public hearing and a report of 15 months. Obviously, there will be those that take much 
less than that and those that take longer than that, but that would seem to me to be not an 
unreasonable period of time. 

The CHAIRMAN: If it was more than 15 months, Commissioner, would the number of matters 
that would notionally be in the post-15 month category be generally a small number? 

Mr Macknay: At the moment they would be very small indeed. As appears from our report, the 
average time taken for an investigation includes a corruption prevention investigation, a preliminary 
investigation under section 32 and an investigation under section 33. The average time taken was 88 
days, according to our annual report. 

The CHAIRMAN: Is it possible to take on notice the number of live matters at present that are at a 
stage greater than 15 months? 

Mr Macknay: Yes. Can I say, Mr Chairman, obviously data without greater information can be 
misleading. There is one matter that springs to mind, for example, that is either currently, or is to 
be, the subject of a coronial inquest. The commission began an investigation and the coroner 
became involved. In those circumstances it is appropriate for the coroner to complete his task. 
When that has occurred, the matter will come back for active investigation. That matter, from 
memory, is three years old. It has been in abeyance. There is an issue as to how we ought categorise 
something like that; whether we ought regard it as a current investigation or whether it ought go to 
the sidelines, so to speak. 

The CHAIRMAN: That would be question on notice 5. I would be happy to consider the words of 
it but I am suggesting it would be the number of complaints that have not been concluded after 15 
months. 

Mr Silverstone: By our investigations? You are focussed on our major investigations unit, as 
opposed to allegations that come into the commission and then are dealt with by other agencies and 
subsequently come back to the commission. 

The CHAIRMAN: Is it possible to have both sets of data? I appreciate they are two distinct issues. 
Nevertheless, I would have thought that if another agency is taking more than 15 months to deal 
with a matter, once again it might be a point of concern for the commission. 

Mr Macknay: We are able to provide that data.6 

The CHAIRMAN: Members, are there any further questions? 

Hon MATT BENSON-LIDHOLM: Can I just address an issue from page 25 of your report in 
relation to information furnished to independent authorities? If I can just quote from that section, on 
page 25, it says — 

Section 91(2)(d) requires the Commission to report on the general nature and extent of any 
information disseminated under the CCC Act to independent authorities … 

With that in mind, the state coroner’s office is one of those particular authorities mentioned that the 
CCC released information to under the provisions of sections 152 and 18(2)(g) of the act. My 
question, if you are in a position to answer this, in relation to the state coroner’s office is this: was 
the information provided to the state coroner’s office by the CCC related in any way to the matter 

                                                           
6 Information in response to this question was provided by the CCC in a letter dated 14 November 2012. This 
information can be found at the end of the transcript. 
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described in the committee’s 2011 report “Death of a Witness”? Are you in a position to say 
anything in relation to that? 

Mr Macknay: The commission has provided information to the coroner’s office in relation to that 
matter. 

Hon MATT BENSON-LIDHOLM: Can I take that a little bit further? It has been alleged to the 
committee that CCC officers have refused to provide statements to the state coroner in relation to 
that particular matter. I just want to know: is that a correct statement or allegation? 

Mr Macknay: No. As far as I am aware, the coroner’s office has made certain requests for 
information insofar as the commission is legally able, because the commission obviously is subject 
to restraint by various acts of Parliament, including commonwealth acts of Parliament. So far as the 
commission has been able, the commission has fully cooperated in the provision of information. I 
am certainly not aware of any request that has been refused. Obviously it all comes to me and I 
cannot recall having refused. We have endeavoured to cooperate and indeed a request was made—a 
personal letter was directed to me by the solicitors within the last week asking me if the office 
would cooperate and after I responded through the solicitors, I received a further letter of thanks, so 
I am not aware that there is a difficulty there. 

The CHAIRMAN: Commissioner, I believe that concludes the questions from the committee. Do 
you wish to make any closing remarks in relation to either the annual report or the committee’s 
current inquiry? 

Mr Macknay: I do not want to seem difficult but I can assure the committee that I am not here for 
the fun of it. I can think of lots of other things I would rather be doing. I spent the last several days, 
as have a number of commission officers, preparing a response. I was dismayed at some of the 
evidence that was given by people called to give evidence. Some of it is inaccurate, some of it is 
wrong and some of it is really offensive. I am privileged; I can come along and complain but there 
are 150-odd commission officers who simply have to, if I can use the vernacular, “wear” that sort of 
material in the media, and it does become wearing over a period of time. With great respect, it is not 
a sufficient answer to that sort of material given by way of oral evidence and given wide currency in 
the media for the commission to send up a written document tomorrow that is ultimately posted on 
the committee’s website and read by no-one. This committee, rightly, with respect, has placed great 
emphasis on the need for procedural fairness. I might say just by way of interest that in relation to 
the matter concerning the Commissioner of Police, which was dealt with in part in evidence 
recently before you, that in that particular case, written submissions by senior counsel assisting 
were provided to the person who was the subject of the investigation and a copy of the transcript 
was provided to that person in addition to the section 86 process. So there have been some changes 
of procedure, or there were in that particular case, and I am very conscious of the need for 
procedural fairness. I hope I have a reputation for being fair. I also have some experience in relation 
to the question of fairness and I say to you in all sincerity that if this committee does not give me an 
opportunity to spend an hour going through those matters then, with great respect, the commission 
will have been denied procedural fairness. I am conscious of the fact that Parliament is to resume 
shortly and this committee must rise. I understand Parliament will not be sitting on Friday and I 
would invite the committee to consider having a further hearing to give me an opportunity to go 
through the evidence, and with a reasonable amount of time. As I say, I estimate it would take one 
hour to canvass the issues which I and other commission officers consider need to be canvassed in 
relation to the evidence that has been given. 

[11.40 am] 

The CHAIRMAN: Commissioner, can I just indicate then that that will be a matter that the 
committee will deliberate on and I undertake to respond to you accordingly. I take it that in the 
event that the committee was not inclined to hold a further public hearing that in any case you 
would provide a supplementary submission. 
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Mr Macknay: I would act in the way I thought best for the commission, Mr Chairman, trying to 
realise at all times that I was appointed to serve the public good. I trust it will not come to that, Mr 
Chairman, and I look forward to the committee’s communication. 

The CHAIRMAN: Thank you, Commissioner. Is there anything you wish to conclude on? 

Mr Macknay: No, there is not. Thank you, Mr Chairman. 

The CHAIRMAN: In which case, I thank you for your evidence, and each of you here for your 
evidence before the committee today. A transcript of this hearing will be forwarded to you for the 
correction of minor errors. Any such corrections must be made and the transcript returned within 10 
days from the date of the letter attached to the transcript. If the transcript is not returned within this 
period, it will be deemed to be correct. New material cannot be added via these corrections and the 
sense of your evidence cannot be altered. Should you wish to provide additional information or 
elaborate on particular points, please include a supplementary submission for the committee’s 
consideration when you return your corrected transcript of evidence. Thank you. 

Hearing concluded at 11.42 am 

 

 

Supplementary information provided after the hearing 

Subsequent to the hearing, an uncorrected proof of this transcript was provided to the witnesses, 
with the request that this uncorrected proof be checked for transcription errors and inviting the 
witnesses to make a supplementary submission to clarify or elaborate upon any specific points. In 
providing supplementary information to the Committee, Commissioner Macknay advised that: 

Although reference to "2 303 or so participants," (p. 7, Paragraph 8, Lines 6 and 7) by 
Mr J N Hyde has, in my opinion, been correctly transcribed, the figure is incorrect. The 
actual figure is "551" participants. 

This information has been included by way of a footnote within the transcript. 

In addition, The Committee requested further information be provided in relation to five questions 
(identified within the transcript by way of footnotes on pages 8, 10, 10, 10 and 16) for which 
detailed information was not available at the time of the hearing. This information was duly 
provided to the Committee by letters dated 14 and 23 November 2012, and is reproduced as 
provided: 

Question on notice 1 (page 8) 

What was the cost of conducting two Misconduct Practitioners Forums in 2011-2012? 

The first Misconduct Practitioners Forum was held on 27 September 2011 at a cost of $23,272 
(exclusive GST). This Forum was webcast. The second Forum was held on 4 April 2012 at a cost of 
$15,336 (exclusive GST). The total cost of Forums in 2011-2012 was, therefore, $38,608 (exclusive 
GST). 
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Question on notice 2 (page 10) 

How much was paid to the public relations firm Mills Wilson Communication Consultants in the 
course of the reporting period, and what services were received in turn for this payment? 

During the 2011-2012 Financial Year Mills Wilson Communication Consultants was paid $4,620 
(inclusive GST) by the Commission. Of that amount $1,320 was payment for media liaison services 
during the absence (on Annual Leave) of the Media and Liaison Coordinator and $3,300 was 
payment for preparation of a DVD to promote the Australian Public Sector Anti-Corruption 
Conference (APSACC) hosted by the Commission in Fremantle during 15-17 November 2011. The 
Commission recouped the payment for preparation of the DVD from APSACC. Consequently, the 
real cost of engaging Mills Wilson Communication Consultants during the 2011-2012 Financial 
Year was $1,320. 

Question on notice 3 (page 10) 

Since its inception the Commission has made 211 recommendations in 32 reports. At the end of the 
financial year, 201 (95%) of these had been accepted, of which 179 had been implemented. What 
were the 10 unaccepted recommendations? 

The 10 unaccepted recommendations were: 

1. Recommendations 2 and 12 contained in the joint Western Australia Police and Commission 
report entitled Western Australia Police Property Management Practices: Report of a Joint 
Inquiry by Western Australia Police and the Corruption and Crime Commission, tabled in 
the Parliament of Western Australia ("the Parliament") in December 2005. 

2. Recommendation 5 contained in the Commission report entitled Report on Misconduct 
Handling Procedures in the Western Australian Public Sector: Department of Local 
Government and Regional Development, tabled in the Parliament in April 2006. 

3. Recommendations 5 and 6 contained in the Commission report entitled Report on the 
Investigation of Alleged Public Sector Misconduct Linked to the Smiths Beach 
Development at Yallingup, tabled in the Parliament on 5 October 2007. 

4. Recommendations 1 and 2 contained in the Commission report on behalf of the Procedures 
and Privileges Committee of the Legislative Assembly entitled Inquiry Conducted Into 
Alleged Misconduct by Mr John Edwin McGrath, MLA, Mr John Robert Quigley, MLA, 
and Mr Benjamin Sana Wyatt, MLA, tabled in the Parliament on 10 June 2008 by Ms 
Dianne Guise, MLA, Deputy Speaker of the Legislative Assembly. 

5. Recommendation 7 contained in the Commission report entitled Report on the Investigation 
of Alleged Misconduct by Employees of Landgate as a Result of Associations with External 
Clients Involved in the Property Development Industry, tabled in the Parliament on 18 June 
2009. 

6. Recommendations 2 and 5 contained in the Commission report entitled Report on the 
Management of Misconduct by Western Australia Police, tabled in the Parliament on 2 
September 2011. 
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Question on notice 4 (page 10) 

Paragraph [96], page 26, of the Commission 'Annual Report 2011-2012" states that 13 criminal 
prosecutions (of 13 persons) were conducted arising out of the Commission's misconduct function, 
which involved a total of 451 charges. Of the 13 persons charged, 10 were convicted of 440 
offences. How many of those convictions involved pleas of guilty, as opposed to contested matters? 

Each of the 10 persons convicted of the 440 offences pleaded guilty, which demonstrates the 
effectiveness of Commission investigations, undertaken by experienced investigators. 

Question on notice 5 (page 16) 

What is the number of live matters at present that are at a stage greater than 15 months in 
investigative duration? 

 In relation to investigations pursuant to section 33 of the Corruption and Crime Commission 
Act 2003 ("the CCC Act”), one matter is a continuing investigation and one matter is a draft 
report subject to requirements pursuant to section 86 of the CCC Act. 

 The Commission monitors matters referred to appropriate authorities for them to investigate 
upon the completion of which the authority is required to prepare, and provide to the 
Commission, a detailed report on the action it has taken in relation to the allegation pursuant 
to sections 40(1) and 40(2) of the CCC Act. In relation to this, there are 16 matters which fit 
into the category of "15 months or older". The Commission has an active follow-up system 
for these matters. 


