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Hearing commenced at 11.06 am 
 
Ms ROSALINDA FOGLIANI 
State Coroner of Western Australia, Coroner’s Court of Western Australia, sworn and examined: 
 
Mr GARY COOPER 
Principal Registrar, Coroner’s Court of Western Australia, sworn and examined: 
 
Mr TOBY BISHOP 
Counsel Assisting, Coroner’s Court of Western Australia, sworn and examined:  

 

 

The CHAIR: On behalf of the committee, I would like to welcome you to the meeting. Before we 
begin, I must ask you to take either the oath or the affirmation. 

[Witnesses took the oath or affirmation.] 

The CHAIR: You will have signed a document entitled “Information for Witnesses”. Have you read 
and understood that document?   

The WITNESSES: Yes.  

The CHAIR: These proceedings are being recorded by Hansard and broadcast on the internet. 
A transcript of your evidence will be provided to you. To assist the committee and Hansard, please 
quote the full title of any document you refer to during the course of this hearing for the record and 
be aware of the microphones. Try to talk into the microphones and ensure that you do not cover 
the microphones with papers. I remind you that your transcript will become a matter for the public 
record. If for some reason you wish to make a confidential statement during today’s proceedings, 
you should request that the evidence be taken in closed session. If the committee grants your 
request, any public or media in attendance will be excluded from the hearing. Please note that until 
such time as a transcript of your public evidence is finalised, it should not be made public. I advise 
that the publication or disclosure of the uncorrected transcript of evidence may constitute a 
contempt of Parliament and may mean that material published or disclosed is not subject to 
parliamentary privilege.  

I now invite you to make an opening statement to the committee. 

Ms FOGLIANI: No, thank you. Thank you for the opportunity, but I do not need to. 

The CHAIR: We have a few questions so we will get straight into them. How does your office collect 
data on workplace fatalities?  

Ms FOGLIANI: I will just say, as a general point, that we do not have a case management system, an 
electronic case management system, but through some of the office’s records there is some data 
collected and kept by the NCIS, the National Coronial Information System. That is a broad outline. 
In terms of the machinations of it, Mr Cooper will answer that. 

[11.10 am] 

Mr COOPER: For every death that is reported to the coroner, we are basically notified by the police 
service. They have to submit a form to us called the P98, which is a mortuary admission form. On 
that form are the details of the deceased person and circumstances attending the death, and from 
that we glean the nature of the death, whether it is a traffic crash or a suicide—that kind of thing. 
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Clearly, in a workplace setting we know that the death is a workplace death. That information, as 
the State Coroner mentioned, is placed on the NCIS system. We have a local case management 
system and all it is is a repository for information and details about the deceased and the very brief 
circumstances attending the death. Following the death, if it is a workplace death, generally 
speaking WorkSafe and the Department of Mines, Industry Regulation and Safety, or other such 
agencies if they have an interest from an investigative or prosecution point of view, will notify the 
State Coroner in writing that they are investigating the death and we will note that on our system.  

The CHAIR: Would you be able to provide the committee with the number of workers fatally injured 
on worksites in Western Australia for each of the last 10 years?   

Mr COOPER: I could provide that information, but I would have to take that on notice and then 
provide it to the committee at a later date.  

The CHAIR: That will be question on notice 1.  

You state on page four of your submission that WorkSafe has admitted to you that it is prohibited 
by law from providing records of compelled interviews to the coroner. Has WorkSafe specified which 
law prohibits it from sharing these records with the State Coroner? 

Ms FOGLIANI: I am not sure whether WorkSafe has formally specified. I have certainly received legal 
advice. That advice is privileged, but I am prepared to say that the WorkSafe compelled interviews 
are undertaken under section 43 of the Occupational Safety and Health Act. The basic premise is 
that when you are using that section to compel an interview, it has to be for that purpose, for the 
purpose of that investigation.  

The CHAIR: You have also submitted that a coroner’s investigator should be allowed to attend and 
participate as an interviewer in a compelled interview being conducted by a WorkSafe inspector. 
Why would this be beneficial?  

Ms FOGLIANI: There are a number of areas. One of them relates to, I suppose, the unique knowledge 
and skills that a WorkSafe inspector has in conducting an inquiry in relation to a workplace death. 
Having the ability to sit in on and listen to that process and understand it is going to generate 
information for the coroner that is of a better quality than may be able to be produced by a coroner’s 
investigator, so that is one aspect of it. The other aspect of it is that it can avoid duplication of effort, 
meaning that if a person is subjected to a compelled interview and the coroner’s investigator then 
questions the person again, there are number of things that arise. One of them may be, for example, 
just that duplication of effort and more people questioning. The other may be that some workplace 
deaths are particularly traumatic and it means the person needs to be questioned twice and needs 
to go over all of that a second time and that can be less than ideal on occasion. 

The CHAIR: Does the coroner have the power to conduct a compelled interview of a person? 

Ms FOGLIANI: No, not a compelled interview. Obviously, the coroner can summons a person to 
come to court. 

The CHAIR: Is the coroner of the view that the compelled interviews taken by WorkSafe should be 
provided to the coroner even if they are self-incriminating? 

Ms FOGLIANI: That is a good point. There are protections at inquests. There is section 47 that can 
allow the coroner to essentially indemnify a person giving evidence at an inquest, but if the 
interview itself is self-incriminating, I do not see a reason that the coroner cannot have that. 

The CHAIR: I thought it was not a purpose of the coroner to find who was at fault for the accident—
of guilt. 
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Ms FOGLIANI: What I am saying is that if that component is contained within the interview and 
there are other relevant aspects in the interview, I do not see a reason that the coroner should not 
have the interview because there is a self-incriminating aspect. The coroner does not have a 
function in addressing that, but as to whether it ought to stop the coroner from having that 
document, at present I do not think that is a reason not to provide it to the coroner. 

The CHAIR: Section 47(3) of the OSH act makes answers in compelled interviews inadmissible in civil 
and criminal proceedings, other than proceedings for perjury or for an offence under the OSH act 
for giving false and misleading information. Does the Coroners Act have a similar provision? 

Ms FOGLIANI: No, the Coroners Act will only have our section 47, which applies in the context of an 
inquest. Essentially, what that section provides is that a person who is called at an inquest can 
decline to answer a question on the ground that the answer will incriminate or tend to incriminate 
that person, and the coroner may, after taking matters into consideration, tell the person that if 
they answer the question, the coroner will grant a certificate. Once they have that certificate, if it is 
granted, they can no longer refuse to answer questions on the basis of incrimination and basically 
that evidence is not admissible in criminal proceedings other than a prosecution for perjury. 

The CHAIR: How would you get over the hurdle under the OSH act that inspectors are only able to 
conduct a compelled interview for the purposes of the OSH act if there is a coroner’s investigator 
sitting in the room obtaining evidence for the purposes of the coronial inquest? 

Ms FOGLIANI: That is a good question. Under the present legislation you cannot get over it, so it 
would require review or legislative change if any of that would happen. 

The CHAIR: Do you believe that the protections that are currently in the Coroners Act would be 
sufficient? 

Ms FOGLIANI: To my mind I do believe they would be sufficient, but one aspect I am considering is 
that section 47 is a protection that applies at inquest stage, so I would have to give some further 
thought, if the matter is not the subject of an inquest, as to what level of protection there would 
be. 

The CHAIR: Does the coroner mind if I put that question to the counsel assisting the Coroner’s 
Court? 

Ms FOGLIANI: Yes, of course do. 

The CHAIR: Do you have a view about this? 

Mr BISHOP: About the use of the compelled interviews and having a coroner’s investigator sitting? 

The CHAIR: Yes, and they being sufficient protection in the Coroners Act, as exists under the OSH 
act? 

Mr BISHOP: Certainly, I think at inquest stage the protection is there. I understand the 
State Coroner’s view about matters being investigated that do not go to inquest stage, but for 
inquest stage, yes, the nature of the investigation the counsel assists the coroner with leading to an 
inquest, if that is determined, is not, as the State Coroner said, to find the cause or blame aspect of 
it. It would not be uncommon to have evidence of that nature, which forms part of a brief, that had 
not necessarily come from WorkSafe, it had come from other areas related to WorkSafe, and that 
evidence can be dealt with properly if the person needs protection. On some occasions a person 
does not need protection, but it is there and I think what we have at the moment is sufficient.  

[11.20 am] 



Public Administration Monday, 9 October 2017 — Session One Page 4 

 

The CHAIR: But your view is that there may need to be some amendment to the state Coroners Act 
to ensure that there is sufficient protection in those situations when the matter does not go to 
inquest?  

Mr BISHOP: Outside of an inquest, I think that requires some consideration. Possibly knowing 
practically how that evidence is dealt with, it is difficult on the spot, at the moment, to see a situation 
where that evidence would be released and would be detrimental to that person outside an inquest 
in any event; but, certainly, some further thought could be given to that.  

The CHAIR: Are you aware whether coroner’s investigators in other jurisdictions are able to sit in on 
and/or participate in compelled interviews conducted by the equivalent of WorkSafe in those 
jurisdictions?  

Ms FOGLIANI: No, I am not aware.  

The CHAIR: Are coroner’s investigators public servants under part 3 of the Public Sector 
Management Act 1994?  

Ms FOGLIANI: Every police officer is a coroner’s investigator, so if the person is a police officer—
that is under section 14. 

The CHAIR: Is counsel assisting able to answer that question? I do not think that they are. 

Mr BISHOP: I have not considered that point. 

Ms FOGLIANI: Any member of the police force is contemporaneously a coroner’s investigator; so, it 
is a police officer.  

The CHAIR: The reason I ask that question is that section 42A of the OHS Act provides the 
commissioner with the ability to appoint restricted inspectors, and they can have the full powers of 
an inspector. I am just curious as to whether there has been any discussion with WorkSafe about 
appointing coroner’s investigators as restricted inspectors under the OHS Act, which would actually 
do away with a lot of the complications?  

Ms FOGLIANI: Yes. I think that that is a legal way in which it could be achieved if a police officer is 
able to actually assume that role and responsibility. I think that needs to be looked at, because I am 
not sure whether a police officer by reason of their appointment would be able to assume another 
role, but that is something that could be considered.  

The CHAIR: But has there been no discussion with WorkSafe on that point?  

Ms FOGLIANI: No. I think the issue is more a threshold issue based more philosophically on the aim 
of a WorkSafe investigation and the fact that it is a confidential process.  

The CHAIR: At page 3 of your submission it states that WorkSafe inspectors and coroner’s 
investigators should be able to conduct joint investigations into workplace fatalities. You mentioned 
that there is unnecessary duplication of inquiries and investigations—you touched on that earlier. 
Did you want to expand on that at all, because, surely, if each of those investigations are looking for 
different things and have different objectives in mind, there would not necessarily be a lot of 
duplication?  

Ms FOGLIANI: I will do it in a few ways. I will answer that at a more general level and then invite 
Mr Cooper and Mr Bishop to respond. When there is a workplace fatality, there is a lot of 
information that the WorkSafe inspector can understand about occupational health and safety—
the machinations of, essentially, workplace duties. There may be expertise in relation to how 
machinery operates and expertise in, say, construction—a range of things. All of those things have 
the potential to be very relevant to the question of how the person died. It would not necessarily 
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answer the ultimate question, but it can be a subset of what could be very important information 
for the coroner to understand how particular machinery has operated or failed to operate. Without 
the benefit of that information, it may be that we would need to engage our own independent 
expert to provide that. It could well be information that we could conveniently and helpfully source 
from the inspector that has undertaken the inquiry. That is an example at a general level. Whilst it 
is true that the WorkSafe investigation is, of course, aimed at understanding it from the viewpoint 
of a safe work environment, that information could be very helpful to the coroner. Would you like 
to add to that?  

Mr COOPER: Yes. I think the State Coroner has covered that very well. In fact, when the investigation 
is initiated, there is a common purpose. Fundamentally, we need to try to find out why a person has 
died in the workplace. Obviously, police officers do a fantastic job—there is no getting away from 
that—but there are boundaries to their expertise and technical ability that one would expect is 
properly vested in WorkSafe, and that is what we are looking at. Apart from providing information 
so that the State Coroner can make a determination about how and why the death occurred, sitting 
behind that are families who also need answers. Sometimes the police investigation, with the best 
will in the world, falls short because they do not have the technical ability or expertise to go in depth 
into the causation factors behind an industrial accident, whereas the expectation is that WorkSafe 
does. It is about bringing those two factions together to try to provide answers on how the death 
occurred and what caused the death.  

The CHAIR: Mr Cooper, did you want to add to that?  

Mr COOPER: No, thank you.  

The CHAIR: You have suggested that it may be beneficial for WorkSafe inspectors and investigators 
from the coroner’s office to work together on investigations and to share information. Can you 
explain to the committee what has been happening to date in relation to conducting your 
investigations and how much interaction there has been with WorkSafe to date?  

Ms FOGLIANI: I will start by giving a general comment and then I will ask Mr Cooper to give the 
details because he has looked at that. Before I took up my appointment—I am not sure how long 
before—the inspectors’ reports were provided to the coroner. My understanding is that under that 
paradigm, it appears to me, that there was a higher level of cooperation. By saying that I am not 
saying that there is no cooperation now. There are different legal principles and different ways of 
interpreting the legislation that are applying now, a result of which is that we do not get that 
additional information. However, in terms of how the cooperation on the ground is going, I will ask 
Mr Cooper to respond.  

Mr COOPER: Generally speaking, at an operational level when there is an incident or a scene 
running, the cooperation is very good. Invariably, the police are the first agency on the scene 
because they are the first people usually notified about the death, so sometimes WorkSafe is playing 
catch-up when they gets there. The feedback is that we get very good cooperation between the 
various investigators, the police and the WorkSafe people, because, as I said, they are trying to 
achieve a common goal—to find out what went wrong and why somebody has died. What happens 
sometimes—not on every occasion, but sometimes—afterwards, when one agency or the other, 
predominantly it is WorkSafe, has taken statements and then the police ask for copies of those 
statements, there is reluctance on behalf of WorkSafe to provide those statements. It is not usually 
at an operational investigator level; it is when we go up a level when it gets to the lawyers. They 
cast a legal eye over it, which is their call, clearly, but sometimes it can frustrate the police 
investigation because perhaps WorkSafe investigators have information that would be very useful 
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in a coronial sense for the coroner and also the police so that they can understand how and why the 
death has occurred.  

[11.30 am] 

The other issue, too, is that we sometimes get cases where a workplace accident occurs that does 
not immediately result in a death. So the WorkSafe investigators will attend and it could be a week 
or two later that the poor person dies, then the police attend, by which time the investigation of 
the scene has taken place, statements have been obtained, all this kind of thing. Then again, when 
the police ask for the copies of those statements WorkSafe will turn around and say, “I’m sorry we 
can’t provide those.” Therefore, the police then have to embark and pursue their own inquiries and 
take statements of witnesses on a second occasion, which is duplicity. Sometimes you find this 
reticence by witnesses to say, “Well I’ve already given a statement, I don’t wish to give another 
statement.” You cannot compel people to give witness statements. It is not really the done thing, 
especially as the State Coroner said, when people have been traumatised, possibly by what has 
occurred on the site or wherever the deaths occurred.  

Hon KYLE McGINN: I am just curious in that space there; obviously, if the death happens later, at 
the site where the incident originally occurred, WorkSafe would do an investigation of that incident, 
so the police would not have an opportunity to actually see the scene at all. Do they provide 
evidence on the scene or anything at all?  

Mr COOPER: No, invariably not. As I say, the police are disadvantaged because the scene is over and 
done with, so that there is nothing in situ any more. The person has been taken away, the site has 
been cleared up, the debris has been moved or the machinery has been moved so that they are 
really at a disadvantage. They are playing catch-up. This is why we should be working together so 
that we achieve this common purpose of sharing of information to save duplicity, so that the 
information gleaned from the investigation serves all parties’ need—both WorkSafe and the 
State Coroner, fundamentally, because the primary objective of the State Coroner is to find out how 
and why the person died. If we do not get the information, unfortunately, the State Coroner is 
disadvantaged but so are families and those people who need to know why a death has occurred.  

Hon KYLE McGINN: In that case, would it be the right statement to say that the police would then 
complete an investigation without identifying the original incident?  

Mr COOPER: By and large, I would not say it would be absolutely correct but they would certainly 
be at a disadvantage because things would have changed. The evidence would no longer be there 
and things would be totally different. Even if we went to the locus in quo, it would be totally different 
because the person is not there, the machine is not there, so they are definitely disadvantaged. You 
are reliant on other agencies to provide the information.  

Hon DARREN WEST: I come from an industrial background, so I am a little bit surprised at this. 
I presumed that everybody would be involved in an investigation from the start, albeit for different 
reasons. I can see an obvious advantage in a change. In your opinion, do you find that WorkSafe is 
a helpful or cooperative organisation to you?  

Ms FOGLIANI: I think there is a range of answers. It may have to do with the interaction that 
happens. From my perspective, and I have said this in a number of forums, I would like the 
inspector’s report. I would like to have it. I think it would help the coroner quite significantly. Now, 
with WorkSafe saying, “Look we’ve got legal impediments in providing it to you”, I do not see that 
as a lack of cooperation, I simply see that as they have formed a view on legal advice. I undertook 
some research into it as well but the outcome for the coroner is that we cannot have it. I can see 
that some people say, “Well, it looks like you’re not getting the cooperation”, but from that 
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perspective I think there is that legal issue. In relation to the day-to-day functions of the office and 
obtaining material from WorkSafe, we have agreed on, I suppose, some protocols that involve 
notification of certain matters to me at certain critical stages of the WorkSafe investigation, and that 
works well. The issue, though, that I think Mr Cooper and Mr Bishop can more usefully answer is on 
a more day-to-day basis when requests are made for information, the process that is undertaken to 
(a) ask for it and (b) obtain it or be informed that it is not possible to have it.  

Hon DARREN WEST: I understand that there is a legal impediment to giving you the report; that is 
not obstructionist or lacking cooperation, but I would imagine there may be some kinds of legal 
avenues where they could perhaps provide you with a briefing or other material that is not 
specifically the report. Is that the case?  

Ms FOGLIANI: The way I see it, and this is all now a matter of legal interpretation and I may not be 
the one to give legal advice on it, is that if the claim is that there is legal professional privilege or 
public interest immunity in relation to a document, it would seem to me—I could be wrong—that 
that person is then the person that can lift it, can voluntarily say, “Well, I won’t make the LPP claim 
or I won’t make the PII claim.” There is that side to it as well, but I would not have enough detailed 
knowledge as to why it is not being lifted. It could be, and we all know that in relation to legal 
professional privilege at a certain point, if a person decides not to claim legal professional privilege 
in relation to one entity, they may lose it in relation to a range of other entities, so it gets a little bit 
complex. On a more day-to-day basis, if you would like that response, Mr Cooper or Mr Bishop can 
give you that information.  

Mr COOPER: I think it would be incorrect to say that WorkSafe is not cooperative. They are 
cooperative within the bounds of the legal impediments, for want of a better word. As the State 
Coroner said, we do have in existence, as a result of dialogue and exchange of letters with our 
respective officers, a protocol in place whereby we can obtain a limited amount of information from 
WorkSafe. The procedure, very basically, is that we can identify what documents we require. We 
would send off correspondence to WorkSafe specifying the documents we require from them. They 
would seek to get the bundle of papers together and they would also respond back if there were 
any documents that we requested that they took exception to that they did not want us or could 
not provide to us. Once they have identified those documents and got back to us to tell us that the 
documents are ready, then, basically, we have to then serve one of our warrants, a form 8 warrant 
under our act and we will arrange a mutually convenient time for somebody to go down to WorkSafe 
offices and collect those. It is very formal in the nicest possible way but, unfortunately, we have to 
result to using the powers of warrant to obtain the documentation, but there is a process.  

Ms FOGLIANI: Mr Bishop, I think from a counsel’s perspective could also add to that.  

Mr BISHOP: Under that form 8 compulsion, we will not receive a compelled record of interview. It 
probably seems quite clear from the evidence so far that we will not receive the inspector’s report. 
The way those can be helpful—I have had a matter, which is an older matter, where an inspector’s 
report was on the file and it identified very quickly technical matters within the province of the 
inspector’s knowledge that assisted greatly in terms of advancing our investigation, so it is certainly 
something that does assist.  

If I can leave that for a moment and touch back on Hon Kyle McGinn’s question about securing the 
site and having access to the evidence, at the point at which the warrant or the form 8 is issued by 
a coroner to WorkSafe, that can contain some information such as photographs or voluntary records 
of interview or statements that would give an indication about the state of the site at the time if the 
coronial investigator was not there. But it is not always a complete story because of the inability to 
obtain the compelled records of interview. As the State Coroner was stating in her evidence before 
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you, the duplication of that is that, essentially, if a WorkSafe inspector is asking what happened, and 
that is contained in a compelled record of interview, that duplication can or may be that then the 
coronial investigator simply asks the same question. Whilst it is a simple question, it might be a long 
answer; there is a lot of evidence that can go to what happened.  

[11.40 am] 

The CHAIR: If the State Coroner was able to access all of WorkSafe’s investigation documents, 
including compel interviews and voluntary interviews, would there be any need for WA Police to 
also undertake an investigation? 

Ms FOGLIANI: That will be looked at on a case-by-case basis because the WorkSafe investigation 
will be aimed at work practices, safety and so forth. The manner in which the person died and all 
the circumstances attending the death may be broader than that. There will be some work for the 
coroner’s investigators, meaning the police, to do but obviously it will be a lot less work. 

The CHAIR: What is the level of cooperation, though, between the two groups? That would indicate 
to me that if it is done on a case-by-case basis, it would require a lot of flexibility between the two—
between WorkSafe inspectors and the WA Police in undertaking that investigation. 

Ms FOGLIANI: What I mean by case by case is that every death has different circumstances 
surrounding it. With some deaths, the WorkSafe investigation may be a subset of the information 
that you need in order to address all the circumstances attending the death. In some investigations, 
it will be a greater subset and in others it will be a lesser subset, so there is still work to be done. In 
terms of the cooperation, if the flow of information can be more readily provided in exchange, that 
would properly then limit the amount of work that the coroner’s investigator has to do. 

Mr Cooper also looked like he wanted to add something. 

Mr COOPER: I concur. If there was the exchange of information, police could take comfort in the 
fact that at some stage that information that has been garnered by WorkSafe could be released 
ultimately to the coroner to make a determination about the death. At the moment because we are 
working in this environment where there is this lack of cooperation at a grassroots level, obviously 
police are usually the first attenders and they will scoop everything up and take a lot of statements 
that they possibly can. Having said that, there is a level of cooperation that if WorkSafe request 
copies of the police statements, we will sanction that because we know that they have got their job 
to do so we will not fetter their investigation because it would be unfair. The thing is, too, we are 
also mindful of the fact that we do not pester the same witness twice. It would alleviate a lot of 
work for the police if they were confident that WorkSafe were going to a death and do the bulk of 
the investigation. There would still be a need for police attendance, clearly, because they have got 
certain roles and functions to do. For example, the primary one is to identify the deceased person 
for the coroner, notify loved ones and arrange the post-mortem examination and things like that 
through our office. The main state of the investigation—the who, what, where, when and how—if 
that was undertaken by WorkSafe and there was this confidence that that information would be 
later shared, it would certainly be less than the amount of work that police would have to do at the 
death scene. 

Hon DARREN WEST: I would like to explore that fact. I am just getting my head around this. 
WorkSafe will do investigations into accidents, deaths and accidents where death was subsequent 
or later. You do not obviously do injuries and accidents but do you do an inquiry into every 
workplace death? 

Mr COOPER: Yes. 

Hon DARREN WEST: Okay. So every single workplace death, there is this disconnect between — 
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Mr COOPER: Absolutely. 

Hon DARREN WEST: If there is a WorkSafe investigation ongoing, do you run your investigation 
concurrently or do you need to wait for — 

Mr COOPER: Sorry to interrupt. The investigations can run concurrently but the only thing we cannot 
do once WorkSafe writes to the State Coroner to say that there is a prosecution on foot, is we have 
to wait until their prosecution is finished until such time as the coroner can then finalise that matter 
either by way of administrative filing or, if necessary, an inquest. 

Ms FOGLIANI: There has been a slight change in that some deaths, even if the prosecution is 
ongoing, consideration will be given as to whether they can be finalised in any event because there 
is no statutory impediment to doing so. The issue arises where WorkSafe has laid charges that have 
a cause death component. Obviously then you would want to wait. There are a range of charges 
that can be laid and some of them relate to the safety of the workplace. In practical terms, what 
Mr Cooper says is correct in that quite a number of them do need to wait. 

Hon DARREN WEST: I presume that these can be quite lengthy time periods. Can we get a bit of an 
idea of from how long to how long these have taken, in your experience? Coming back to the families 
and people left behind, it must be frustrating for them to have this delay in your work. 

Mr COOPER: That is right. It can be a number of years. As you are probably aware, under the OSH 
legislation, they have three years to commence an action. As the State Coroner said, if they are 
laying charges that may have caused or contributed to the death of the person, we cannot do 
anything until their matter is completed. 

The CHAIR: Can we go back to the main list of questions, because some of these matters are covered 
in the main list of questions. Just following on from that, WorkSafe’s investigation time frames 
actually impede the functions of the State Coroner? 

Ms FOGLIANI: It means that we would want to wait and it can sometimes be an exercise of 
discretion. If I look at the investigation period, well, yes, there are three years there. Hypothetically, 
charges may be laid before that period. Then there is the actual prosecution and then there may be 
appeals from that, so that is one process. In terms of what the coroner needs to look at, this is done 
on a case-by-case basis. If I take the cause death charges and put them to one side, we would 
obviously want to await an outcome, and sensibly so. If we look at the other charges, which relate 
to whether a workplace is safe and you ask yourself the question, “Does the coroner need to wait?”, 
that becomes a case-by-case consideration because the quality of the evidence before the coroner 
on the brief may be such that, in fact, the coroner may, at his or her discretion, decide that they can 
complete that or they may not. That is where there is some consideration given so they are not 
automatically placed in a holding pattern. In terms of what the coroner would take into account, 
the sorts of things that we would be taking into account would include whether the prosecution is 
likely to generate evidence that is relevant to the coroner in making findings, more likely, on the 
manner of death and all the circumstances attending the death. If the situation is that the coroner 
cannot have certain information until the prosecution has ended, then there is a period of time that 
has to apply there. 

I think Mr Bishop could add to that in relation to the process that is undertaken once the coroner is 
advised that either no charges are going to be laid or that the prosecution is completed. 

[11.50 am] 

Mr BISHOP: That is absolutely correct in terms of the coroner’s discretion is made on an individual 
basis per file. If the discretion is exercised to continue with the investigation, from counsel assisting’s 
perspective in assisting that coroner to gather the information when it comes to WorkSafe, a 
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request can be made. We get all those things under a form 8 that was previously described. Whether 
that is adequate to carry on with the investigation, if it is going to proceed to an inquest in particular, 
it is really made by the coroner on that case-by-case basis.  

I cannot recall a file specifically where the absence or the delay—I am sure it is not a delay—but 
where an investigation that is ongoing by WorkSafe has particularly held up a coroner’s investigation 
because the WorkSafe investigation is ongoing. But I am aware of situations where certainly the 
coroner is very interested in the information that WorkSafe has, and how that has played into the 
coroner’s discretion to make that judgement call I cannot tell you at this stage, but I can easily 
foresee a situation where a coroner is attempting to exercise that discretion and having had 
discussions with coroners about how a matter is to move forward and whether there is going to be 
that decision made to wait on a WorkSafe investigation to be finalised is on a case-by-case basis. 
But certainly I can foresee that could occur. 

The CHAIR: Let me just step this out so that we are clear. WorkSafe conducts an investigation. It 
then makes a decision whether to prosecute or not. If it makes a decision not to prosecute, is the 
State Coroner more easily able to access the evidence collected by WorkSafe during its 
investigation? 

Mr BISHOP: No. 

The CHAIR: Okay. I was expecting a yes to that. 

Mr BISHOP: No, the information, as I understand it, from WorkSafe to the Coroner’s Court is that at 
the time of gathering the information, the decision to lay a charge has not been made and therefore 
the predominant purpose is for making that decision, and that attracts the privilege. So once that 
decision has been made that an investigation has concluded and no charge will be laid by WorkSafe, 
that privilege remains and WorkSafe holds onto that privilege, regardless of the charge or not. 

The CHAIR: Why? 

Mr BISHOP: That is a matter for WorkSafe. 

The CHAIR: Let us just look at the situation where it makes a decision to prosecute and so the reason 
it is not giving you access to that information is obviously that it does not want to compromise its 
prosecution case. At the conclusion of that prosecution, is it easier then to access that information? 

Mr BISHOP: I have not been faced with that situation. I have not seen that, where a prosecution has 
been concluded and the coroner’s investigation is ongoing or waiting for that outcome. I cannot 
second-guess what it might do in that situation, but it is not dissimilar to not charging at all. 

The CHAIR: Okay. Mr Cooper, did you want to add to that? 

Mr COOPER: Thank you, yes. It does not make it any easier just because there has not been a 
prosecution. I know from my own experience that we have tried to elicit documents, especially 
investigation documents, and it was a causation issue and they were not able to assist or provide 
any answer to that, and it was a matter that did not go to prosecution. So it does not make it any 
easier. We have the protocol and, as Mr Bishop said, they do not waive privilege. 

Hon DARREN WEST: Just on that, can I ask if any of you have an opinion on a recommendation that 
may assist with this, as to which piece of legislation? I think we have referred to section 43 of the 
Occupational Safety and Health Act, and to the Coroners Act. Do you have an opinion on the way 
that this bit of a deadlock might be changed to allow you better access to information that I would 
have thought was very important and also to help alleviate these time delays and make your inquiry 
more expedient? 
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Ms FOGLIANI: I can answer that in two ways, and then I will ask Mr Cooper and Mr Bishop as well. 
That is the sort of question I would like to reflect on and take on notice, but the area that I would 
be looking at is the subsistence of LPP or PII—legal professional privilege or public interest 
immunity—after an entity has decided not to lay charges or an entity has concluded their 
prosecution, so that is what I am thinking about at the moment, but there could also be other 
aspects of the legislation. If the committee is content, I could provide something in writing on that. 

The CHAIR: We will take that as question on notice 2. 

Ms FOGLIANI: Thank you. But I think Mr Cooper and Mr Bishop would also have some very valid and 
valuable opinions on that point. 

Mr COOPER: This is just my opinion, but with the WorkSafe material and then reports, when such 
material is provided to a coroner it has been given to a trusted recipient. It should be borne in mind 
that it is one of the coroner’s roles to establish some manner of death, and the only way a coroner 
can realistically do that is by the provision of information. The coroner was not at the scene; the 
investigators were, so it is imperative, really, that that information is imparted to the coroner so 
that the coroner may make a determination about the death. When it gets to the coroner and the 
information is released to the coroner’s office, that is where that information remains. As you know, 
we are a court of inquiry; we do not find fault, blame or guilt. The coroner is specifically precluded 
from doing so, so it is not as if that report is handed to the coroner and then the coroner is at liberty 
to then distribute that document or that information to all and sundry. The important thing is that 
the coroner informs him or herself about the circumstances attendant upon the death. The coroner 
may or may not choose to use that information, or may use it in any way they see fit; but certainly, 
and clearly, they would not use it in a way that would either compromise WorkSafe or embarrass 
any person. It is there for information purposes only; that is what we are seeking. 

Hon DARREN WEST: Or a potential trial? 

Mr COOPER: With any potential trial, what you usually find in the hierarchy of things anyway is that 
all proceedings have been dealt with before it comes to the Coroner’s Court. We are usually the last 
in the hierarchy of courts to perform our function because, as stated in the act, the finding of a 
coroner cannot be in conflict with the finding of another court. 

The CHAIR: Mr Bishop, do you want to add anything? 

Mr BISHOP: With regard to the inspector’s report, I am not sure, but those compelled records of 
interview, it seems the mechanism required is a legislative change, because that is the restriction 
that WorkSafe has on them at the moment. 

The CHAIR: Yes. There might be a few other issues as well, like right to silence, in terms of the police 
taking the evidence. Putting that to one side, can you please explain to the committee how the 
coroner’s powers of investigation under section 32 and powers of entry and inspection under 
section 33 of the Coroners Act are used in practice during a coronial investigation? 

Ms FOGLIANI: I will start. I will invite Mr Cooper to respond in relation to section 32, as he has a 
delegation to undertake that function. In relation to section 33, I will respond and then Mr Cooper 
or Mr Bishop may want to add to that. In relation to the operation of section 33, you will see that 
under section 33(1), a coroner who has jurisdiction may enter. I suppose that is fairly axiomatic; it 
is the coroner’s investigation and the coroner can always undertake the function within that 
statutory framework and limitation. The one that is most commonly exercised is section 33(2a). That 
is the one where the coroner has investigated, the police officer enters and takes possession, so 
most of the information that is provided to the coroner, or a lot of it, will be gathered under 
section 33(2a). When it is considered that a coroner’s authorisation is needed, the legislation does 



Public Administration Monday, 9 October 2017 — Session One Page 12 

 

not actually use the word “warrant”, but it is considered as if it were one by some. It is a coroner’s 
authorisation and that is section 33(3). That is where the coroner will authorise the coroner’s 
investigator to enter, inspect and take things, including copies of things, and that is done by a form 8 
coroner’s authorisation. That is essentially the section. If there is anything within section 33 that 
you want me to give more detail on, I am happy to do that, but that is essentially how it operates. 

The CHAIR: That is fine, thank you. Mr Cooper? 

Mr COOPER: Yes, section 32. This gives the police the power to restrict access to premises where 
death has occurred. If the death is a crime, for example, then they would use the Criminal Procedure 
Act rather than the Coroners Act. The provisions of section 32 are purely and simply for when there 
is a non-criminal death. So, say, for example, somebody has fallen through a skylight of a factory 
and killed themselves; it is not a crime. They need to preserve the scene, for obvious reasons. Ideally, 
if police wish to close off the scene, they must notify the coroner within six hours, and then the 
coroner can give an authority to restrict access to those premises for as long as is reasonably 
practicable or necessary. That is generally so that police can do the forensic work—gather evidence, 
take photographs, et cetera—but, as soon as is reasonably practicable, that authority must be taken 
off. Sometimes, what will happen is that police will wait six hours before contacting the coroner, 
and that basically expunges the power. They are supposed to do it before the six hours expire, 
because if they contact you after six hours to make the determination that they wish to close off 
the scene, then they lose that power entirely, so it is important for police to contact the coroner’s 
office as soon as they reasonably believe that they need to close of access to those premises. 

[12 noon] 

The CHAIR: And in relation to section 32—that has covered everything?  

Mr COOPER: That is section 32, Madam Chair, yes. 

Hon KYLE McGINN: In a circumstance in which it is not an immediate death, and that happens later 
on, obviously WorkSafe is the body that would be involved, not the police. Can you tell me how that 
fits with section 32 at all, or is that simply for police investigation? 

Mr COOPER: It is a little bit tricky for some hours after the body has been removed, because the 
whole idea really is to preserve the scene where the body is, but generally speaking, you only get 
one shot, under section 32, and if the body is gone, and it is some time—it could be days after the 
event—it is really going to be difficult to restrict access to the premises, especially if they have been 
used again. It might be a shop premises, for example, and there have been people trampling all over 
the scene and that kind of thing. It is to try and preserve the scene as much as possible, so that we 
can get some forensic evidence from it. 

The CHAIR: Has the Coroner’s Court exercised its statutory powers under section 33 of the Coroners 
Act to compel WorkSafe to produce documents during a coronial investigation; and, if so, what was 
the outcome? Is this the form 8 that was mentioned earlier? 

Ms FOGLIANI: The form 8—I talked about protocols between the Coroner’s Court and WorkSafe—
when the WorkSafe entity advises that it is either not going to prosecute, or has concluded its 
prosecution, the process is then able to begin of the coroner issuing the form 8. In relation to the 
form 8, if those matters are going to inquest, then Mr Bishop would be best placed to let you know 
what the responses are to those form 8s. 

Mr BISHOP: Yes, form 8s have been used for matters going to inquest, and WorkSafe will provide to 
the court those documents that they are able to provide—that is, the ones that are not restricted 
by their legislation or, alternatively, their claim of privilege. 
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The CHAIR: And they have never actually considered waiving that privilege? 

Mr BISHOP: I do not know that the privilege has been challenged, but it certainly has not been 
waived voluntarily. 

The CHAIR: There are a number of other government agencies that undertake investigations of 
workplace fatalities. Do those other agencies or investigatory bodies decline to provide information 
to the State Coroner? 

Ms FOGLIANI: I am thinking at the moment, for example, of EnergySafety. We get those 
investigators’ reports. Mr Cooper has probably got a broader understanding. 

Mr COOPER: As the State Coroner said, we work with EnergySafety and also the Department of 
Mines, Industry Regulation and Safety. Without really having to ask for anything, they voluntarily 
provide copies of their investigation reports when the investigation is complete, and also notify us 
of any other documents they may have in their possession, saying that the State Coroner is more 
than welcome to have copies of these documents if you wish. I am sorry to say it is only WorkSafe 
that we have any real difficulty with. 

The CHAIR: Do those other agencies have the power to prosecute, arising from their investigations? 

Mr COOPER: Yes. 

The CHAIR: And so there is no concern by those other agencies that releasing that information to 
the State Coroner could somehow jeopardise or put the prosecution at risk? 

Mr COOPER: No. 

Ms FOGLIANI: None that has been communicated to me. 

Hon KYLE McGINN: Just on the comment that you are not aware of any challenge to the privilege, 
is it possible to maybe take that on notice and see if there has been a challenge at all. I am just 
curious to see if that has happened. 

Ms FOGLIANI: Since I took up my appointment it has been the situation that privilege is claimed. 
That has not been challenged, because I then sought the legal advice from our lawyers, and they 
essentially said that I am not entitled to the section 43 compelled interviews, and that when there 
is a claim about legal professional privilege, the only way that that can be addressed through 
legislation is through clear and unambiguous language abrogating legal professional privilege, which 
is rarely done, and would certainly not—the idea would be that it would be most unlikely that that 
sort of provision would ever be brought into the Coroners Act. Is there anything more on that that 
you — 

Mr COOPER: No. 

The CHAIR: So the coroner’s office has never sought to take legal action against WorkSafe for 
refusing to release a document under section 33 of the Coroners Act, once you have issued a form 8? 

Ms FOGLIANI: That is the case, based on the fact that—I am trying to think of how best to put this. 
When the court needs legal advice we go to the State Solicitor’s Office, and the State Solicitor’s 
Office has also given the legal advice to WorkSafe. When I have sought legal advice in relation to it, 
the upshot has been that that is the legal advice—that there is a legal professional privilege claim 
and that there is the public interest immunity claim. 

Hon KYLE McGINN: Just to pick up on your comments, did you say that, prior to when you started, 
it was not an issue? Are you aware of any legislative change or something that created the change — 

The CHAIR: There was a practice change, which we will get to. That is okay; I have got questions on 
that. There was a review that was undertaken. 
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You mentioned on page 3 of your submission that WorkSafe has told you that the annexures to the 
inspectors’ reports are protected by legal professional privilege and public interest immunity. Has 
WorkSafe given you any other justifications for not complying with section 33 of the Coroners Act? 

Ms FOGLIANI: No; I am advised that they have those protections but that in terms of the legal advice 
itself that gave rise to that thinking, that I am obviously not entitled to it. 

The CHAIR: I might direct this one to counsel assisting. Does counsel assisting agree that legal 
professional privilege does not apply to in-house lawyers? The committee has heard from WorkSafe 
that they use in-house lawyers to form their legal advice and to handle their prosecutions. 

Mr BISHOP: I do not want to give legal advice that would be contrary to theirs. 

The CHAIR: Are you prepared to at least say that it is a very contentious issue, as to whether legal 
professional privilege applies to advice provided by in-house lawyers?  

[12.10 pm] 

Mr BISHOP: Certainly, I have seen case law on it that makes it a contentious issue. 

The CHAIR: And you have not considered testing those claims by WorkSafe to legal professional 
privilege in the courts? 

Ms FOGLIANI: Yes; that is on the basis of the legal advice that I received. 

The CHAIR: When WorkSafe claims the public interest immunity for refusing to provide the 
coroner’s office with evidence, does WorkSafe provide reasons for taking this position? Do they 
justify the public interest immunity? 

Ms FOGLIANI: I think that goes back to the initial point, being that, as I understand it, it has been 
done by WorkSafe on the basis of their legal advice, and I am not entitled to their legal advice so I 
have not been provided with any legal outline. I can think of why, but nobody has confirmed it. 

The CHAIR: I would have thought that you would need to make that assessment on a case-by-case 
basis, rather than rely on blanket legal advice that was provided at some point in time, and apply it 
to every single case. 

Ms FOGLIANI: Yes. 

The CHAIR: WorkSafe has told the committee that it does not produce investigator reports and that 
WorkSafe investigators write documents requesting legal advice instead of reports, and WorkSafe 
are saying that those documents are protected by legal professional privilege and cannot be shared 
with anyone outside of WorkSafe. Is this what WorkSafe has expressed to you—that they no longer 
write inspector reports? 

Mr COOPER: Yes. I had a series of meetings in the not-too-distant past with WorkSafe and this is 
what was said to me. In the past, we used to get the investigation reports but, apparently, there is 
a change of complexion with the way they investigate. I was basically told that, as you have just said 
there, that they do not produce investigation reports per se. They are briefs with the view to 
prosecution. They say that even their commissioner does not make findings in relation to how 
deaths occur in a workplace setting. It is purely and simply—to put things in a nutshell—they see 
themselves as a Director of Public Prosecutions for workplace deaths. 

Ms FOGLIANI: If I can just add to that, I believe what has happened is that it used to be called an 
inspector’s report, but the inspector’s report is now considered to be a memorandum of instruction 
written by the investigating inspector to WorkSafe. 

The CHAIR: Now, your submission refers to a previous arrangement between the coroner’s office 
and WorkSafe where copies of WorkSafe inspectors’ reports were provided to the coroner and that 
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this practice ceased after a review. Do you know what the review was about and the title of the 
review?  

Ms FOGLIANI: No. 

The CHAIR: And when it was conducted? 

Ms FOGLIANI: No. Mr Cooper, who has been at the court during the time when the reports were 
provided, could respond to that. 

Mr COOPER: Yes, it was around about 2007 or 2008, under the tenure of the previous State Coroner, 
Mr Hope, that we were approached by WorkSafe. The then commissioner came down—I cannot 
remember the lady’s name—with several lawyers. We had a meeting and it was just their view that 
they had received this legal opinion from State Solicitor’s that their investigation reports were not 
investigation reports, they were part of a legal brief, and in future they were going to claim legal 
professional privilege and public interest immunity and they would no longer be providing the 
reports to the Coroner’s Court. 

The CHAIR: When the coroner’s office makes a request to WorkSafe to access documents, you might 
make it very early on in the process and if the response is, “No, we are going to prosecute”, do you 
then go back to WorkSafe at the conclusion of that prosecution and again make that request to 
access those documents?  

Ms FOGLIANI: This goes back to the protocol. WorkSafe will, in fact, advise me of a matter, whether 
they are going to lay charges, and when the prosecution is complete. So, they notify the court and 
that then generates the request. 

The CHAIR: You could actually make the request to WorkSafe at a number of stages through that 
investigation time line? 

Mr COOPER: Yes. 

Ms FOGLIANI: Yes. Nothing stops the court from making a request at any time. This is a protocol—
it is not a law—but the protocol is what has been applied, so when they write in to the court, then 
that will generate the request at those particular stages. 

Mr COOPER: One thing that will also act as a trigger, as you can appreciate, we have got the coronial 
investigation to be completed and quite often we will be contacted by families asking for an update 
on what is happening with their loved one’s death. We have to reply to them, “Well, we’re waiting 
for WorkSafe”, which then will generate an inquiry with WorkSafe asking them for an update on the 
status of their investigation so that we can then get back to the families. 

The CHAIR: And are you provided with the status of their investigation by WorkSafe? 

Mr COOPER: Invariably, yes. It is usually pending legal advice or something of that nature. 

The CHAIR: Does the coroner’s office monitor the implementation of its recommendations by 
government departments and by industry? 

Ms FOGLIANI: It is a very big question. The coroner does not have an implementation role, 
obviously. We are not elected representatives, so the only thing the coroner can do is make a 
recommendation. The recommendations are made in inquests as a result of a public inquest. So, 
they are not made under the administrative findings. They ought not be made in that process. Then, 
routinely, the practice is that the finding is sent to the relevant minister whose office administers 
the legislation that relates to it. They are informed of the recommendation. They are informed that 
a response is sought to that and that if they provide a response, I may refer to it in the annual report 
and, furthermore, that I will put it on to the website. So, all ministerial responses go onto the website 
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and in terms of monitoring, all ministerial responses come to me and it is very clear whether the 
responses have been given or not. There is not at present a time frame in relation to responses and 
responses cannot be compelled either. 

The CHAIR: But the response could be, “We are looking into it”? 

Ms FOGLIANI: Exactly. It can range from, “We are looking into it”, to, “This is what we have done”, 
and everything else along the spectrum. But the responses are uploaded onto the website next to 
the finding. 

The CHAIR: Does the coroner’s office monitor public education by WorkSafe of the coroner’s 
findings and recommendations arising from a workplace death? 

Ms FOGLIANI: This is a matter that I will ask Mr Cooper to address because there are instances 
where we have engaged with WorkSafe or another entity such as Farmsafe so that certain alerts or 
warnings can be given with the aim of preventing deaths arising from similar circumstances. I will 
have Mr Cooper answer.  

Mr COOPER: We do have a mechanism with WorkSafe. If a case has not proceeded to a public 
inquest and it has gone to an administrative finding, but the coroner is desirous to get a message 
from that death out into the broader community, then WorkSafe can issue what we call a safety 
alert—we have done this on at least a couple of occasions and there are some more scheduled—
where we provide a briefing about the death. It is de-identified, obviously, to save embarrassment 
and grief for the parties involved. Essentially, the message from the Coroner’s Court through its 
safety alert serves to educate the wider community about the perils of certain activities that could 
potentially lead to a death in the future. That works fairly well. 

[12.20 pm] 

The CHAIR: What role has WorkSafe played in ensuring that industry implements the coroners’ 
recommendations, if any at all? 

Ms FOGLIANI: None that I can directly think of, because once the coroner makes the 
recommendation, the coroner does not, for want of a better word, agitate for implementation. The 
coroner ought to recommend and leave it to the other entities to decide whether it is appropriate. 

The CHAIR: Have there been any recent examples where a coronial inquest into a workplace death 
has resulted in recommendations in relation to WorkSafe; and, if so, what was the outcome of those 
recommendations? 

Ms FOGLIANI: The one I am thinking of relates to Mr Serjeant. There is a recommendation and there 
is a response on the website. I think what I would like to say, though, is that it is my practice not to 
comment on individual coronial findings, be they mine or those of another coroner. The coroners 
are all independent judicial officers. In answer to your question, the one that I can think of is the 
inquest into the death of Mr Robert Serjeant. It is on the website and the response is on the website. 

The CHAIR: I know the one—yes. We will just look at the website. 

Ms FOGLIANI: Yes. 

The CHAIR: Has WorkSafe told the Coroner’s Court at any time to apply under FOI for evidence or 
information that it is seeking to obtain? 

Ms FOGLIANI: That has not been conveyed to me. Has that been conveyed to you? 

Mr COOPER: No, I am not aware of that. 

The CHAIR: During the course of today’s hearing, you have raised some changes that you would like 
to see in terms of being given access, to compel interviews and being able to have the coronial 
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investigators participate in those compelled interviews. Have you discussed these issues with the 
Attorney General—present or past—and what has been the response? It seems to me that these 
are matters within the Attorney General’s ability to change. 

Ms FOGLIANI: No, I have not had the direct discussion about legislative change itself. I am not in a 
position to talk about the detail of this, but in terms of the Law Reform Commission review of the 
Coroners Act, that is an ongoing process. To my mind, it would assist in our legislation if there were 
a section—I cannot remember the number of the section under the Victorian legislation, but it is 
essentially a section that talks about avoiding duplication of effort and that sort of statement of 
intention. That is a matter that I have raised with the department. 

Hon KYLE McGINN: It would be good if we could get what section of the Victorian legislation that 
was under. 

Ms FOGLIANI: I am pretty sure it is Victorian. 

The CHAIR: We will take that that as question on notice 3. 

Ms FOGLIANI: Question on notice. Yes, where that section comes from. 

The CHAIR: Do you have a view about the current culture within the WorkSafe that you would like 
to comment on or to provide the committee with? 

Ms FOGLIANI: I will start by saying that my dealings have been at a very high level, obviously, with 
the commissioner. There is a protocol so, from my perspective, I am not in a position to comment 
on the day-to-day culture. The interactions with the commissioner have produced a protocol. 
I cannot really say anything more than that. I think that Mr Cooper and Mr Bishop are better placed 
because they are on the ground and dealing with people, if they would like to do that. I thank you, 
also, for saying that if they would like to express that, they could. 

Mr COOPER: Personally I think they have been as cooperative as they can be, as I said earlier, within 
the constraints of the legal impediment that has been placed upon them. I do not think it is driven 
out of being awkward or sheer bloody-mindedness. It is just that that is the legal advice they have 
been given and they are just applying that. 

The CHAIR: There is nothing within the OSH act that prevents WorkSafe from preparing an 
investigator’s report. 

Mr COOPER: No. 

The CHAIR: One could question why that change came about — 

Mr COOPER: Yes. 

The CHAIR: — where they have stopped producing an investigator’s report in preference of a legal 
brief. Okay. I take your comment. 

Ms FOGLIANI: Mr Bishop? 

Mr BISHOP: I do not have anything to add. I am not aware of the culture inside WorkSafe at the 
moment. 

The CHAIR: Okay. Do you consider that WorkSafe is working with you and your office to ensure that 
workplace fatalities are not repeated? 

Ms FOGLIANI: To my mind, there are two aspects there. The way in which WorkSafe would work 
with the office to avoid deaths arising in similar circumstances is when either an administrative 
finding is finalised—as Mr Cooper has stated, we engage with WorkSafe for an alert—or when a 
coroner makes a recommendation that involves any work being undertaken by WorkSafe. From my 
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perspective, the process is there. I have not seen any reason for WorkSafe not working with the 
coroner. In fact, there are matters that Mr Cooper referred to. The fact is that there are not any 
outstanding recommendations that involve WorkSafe so that I could answer that question by 
reference to facts. What I am saying is that I have no doubt that WorkSafe would want to work with 
the Coroner’s Court to avoid deaths arising in similar circumstances. 

The CHAIR: How could WorkSafe improve their relationship with the Coroner’s Court? 

Ms FOGLIANI: I understand that—reasonable minds may differ—there is, I think, some more 
information that could be provided to me, if WorkSafe felt they could provide it to me, about an 
inspector’s report and why it is that once a prosecution is finished or you are not laying charges that 
I could not have it. Or, if it is now called a memorandum of instruction or something else. Essentially, 
the WorkSafe analysis and perhaps, through that better understanding, there may be some further 
consideration given to the legal professional privilege or public interest immunity could be lifted 
and/or waived . That is the only thing that I can think of at the moment. I am not suggesting that it 
be lifted or waived when there is an intention to prosecute or there is a prosecution that is ongoing 
and before its conclusion. At present, that is the only thing that I can think of.  

[12.30 pm] 

The CHAIR: Do either of you want to add anything further? 

Mr COOPER: I do not think I can usefully add anything more than what the State Coroner has just 
said, actually. 

Ms FOGLIANI: Mr Bishop? 

Mr BISHOP: No, I cannot add anything to that, thank you. 

The CHAIR: Any other questions? No? Anything further that you would like to add? 

Ms FOGLIANI: No. Thank you again for the opportunity. There is one thing I would like to ask the 
committee though. In relation to the questions on notice and the workplace deaths, I believe that 
what we will need to do is communicate with the NCIS in order to get that information. That will 
involve communicating with another entity about this or just asking the question, but is it the 
committee’s preference that when the request is made of the NCIS that there be no communication 
about the purpose, being for the use of the committee? 

The CHAIR: That is a fair question, and I am grateful you have asked it. The committee would need 
to consider that question and come back to you. 

Ms FOGLIANI: Yes. 

The CHAIR: I cannot just make a decision off my own bat on that. 

Ms FOGLIANI: Yes. 

The CHAIR: We will provide you with a copy of the transcript of today’s hearing for you to check in 
terms of any typographical errors or transcription errors. Together with that transcript we will 
confirm the questions that have been taken on notice, and we will respond to your question in that 
letter so that you are clear on what you can and cannot do. 

Ms FOGLIANI: So, too, the NCIS. There is one more issue, and I will just ask Mr Cooper to address 
this because it may affect the quality of the information concerning the workplace deaths. The area 
that I ask Mr Cooper to comment on is this: in order for the information to be fed into the NCIS, 
there is a basic case recording system. I will just ask Mr Cooper to give the committee some 
information about how it could be captured that what we are dealing with is a workplace death so 
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that that information is then fed into NCIS so the committee has an understanding of how it is 
sourced. 

Mr COOPER: Yes. At the office we have a local version of the NCIS; it is the local case management 
system. It is purely and simply a repository for information. We cannot interrogate it to any great 
degree. It is basically a names-based system, so if I put a person’s name in it will bring me back the 
full file, but I cannot ask it how many of a certain type. Those sorts of queries have to be facilitated 
by the NCIS in Victoria. Every night, when we put in data in Perth, all our data is uploaded to Victoria 
and they produce all sorts of reports. They can break it down into various different categories for 
us. For example, it could be a workplace death or it might be a mine site death or it could be even 
recorded as an incineration if somebody has been burnt on a site. They can provide the information 
in a tabular form, so it would be with some narrative about the death and the circumstances, or it 
could be purely and simply statistical on a spreadsheet to give you some numbers, which I think, 
with due respect, is that what you were after, and how many for the last 10 years. 

The CHAIR: It is, yes. The statistical data is what we are after.  

Mr COOPER: So if just some broadbrush data would be sufficient for the committee, then I think 
that would not take them as long as it would if they were looking at each case individually and trying 
to tease out the issues. 

The CHAIR: No, I think the statistical data will suit our purposes just fine. Are there any other matters 
that you wanted to raise? 

Ms FOGLIANI: No, thank you. 

The CHAIR: If not, I thank the three of you for attending today; it has been a most useful session. 
I just remind you that the transcripts will be provided to you for correction. It is usual that we ask 
for questions on notice to be replied to in the same time frame, but obviously if you need to go to 
Victoria the committee will provide you with additional time for that and we will specify the time in 
the letter. If at any time you want to provide additional information to the committee or elaborate 
on any of the answers provided to the committee, feel free to do so. Thank you very much. That 
concludes today’s hearing.  

Hearing concluded at 12.34 pm 

__________ 
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