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Hearing commenced at 10.07 am

BARKER, HON JUSTICE MICHAEL
President, State Administrative Tribunal,
affirmed and examined:

WATT, MR ALEXANDER
Executive Officer, State Administrative Tribunal,
sworn and examined:

CHANEY, HISHONOUR JUDGE JOHN
Deputy President, State Administrative Tribunal,
sworn and examined:

CHAIR: Good morning again. On behalf of the committegelcome you to the meeting today.
Before we begin I will ask you to take either athoar an affirmation.

[Hon Justice Barker took the affirmation.]
[Mr Watt took the oath.]

CHAIR: Thank you. | now ask you to state the capacitywhich you appear before the
committee.

Justice Barker: | am a judge of the Supreme Court of Westerntrialia and President of the State
Administrative Tribunal, in which particular capci appear today.

Mr Watt: | appear as the Executive Officer of the Stadenfistrative Tribunal.

CHAIR: Thank you. You will have signed a document teadi “Information for Witnesses”.
Have you read and understood that document?

Justice Barker: Yes, | have.
Mr Watt: Yes, | have.

CHAIR: Thank you. These proceedings are being recobgeHansard. A transcript of your
evidence will be provided to you. To assist thenpottee and Hansard, please quote the full title of
any document you refer to during the course of ligiaring for the record. Please be aware of the
microphones and try to talk into them, and enshat you do not cover them with papers or make
noise near them. | remind you that your transaxifitbecome a matter for the public record. If fo
some reason you wish to make a confidential staterering today’s proceedings, you should
request that the evidence be taken in private @essif the committee grants your request, any
public and media in attendance will be excludednftbe hearing. Please note that until such time
as the transcript of your public evidence is fisadl, it should not be made public. | advise yat th
premature publication or disclosure of public enicke may constitute a contempt of Parliament and
may mean that the material published or disclosewbi subject to parliamentary privilege.

What we propose to do today - and thank you verghriar the documents that you have provided
to the committee - firstly, in terms of timing weeaenvisaging that if we are still going at 11.30 a

we will take a short break then and continue on se®l how we go beyond that time. In terms of
the procedure for today’s hearing we will inviteuyto speak to the document that you have
presented to us and to take the committee throbhgh t As questions arise, members of the
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committee may well ask you to further expand omessthat are raised. So | will hand it over to
you and invite you to address the committee ondbatiment.

Justice Barker: Thanks very much, Mr Chairman. | should alsp that, as on the last occasion,

we had hoped today that my Deputy President, Judga Chaney, would be in attendance. He,
however, at 9.30 am got called away to an urgamictions hearing and he is still hoping to get
here; so he may arrive a little later, if thatégseptable.

CHAIR: Yes.

Justice Barker: At the table here this morning, as we have ndted president of the tribunal and
the tribunal’'s Executive Officer, Alex Watt, appeardeal with any questions. Alex, | think, as on
the last occasion, is particularly able to touchamything that has a particularly administrative
aspect to it, and there might be some issues bhttare that he can add to or assist with duitieg t
course of this presentation. The tribunal, asiptesly, is very pleased to be able to meet with the
members of the committee and deal with any of thestions that you might have of me or us. We,
of course, have provided you, for the purposesisfrhorning, with a document which is described
as the tribunal’s answers to the further questioNg have taken each of the questions as they were
asked and gone through them from one to the eiheé. nimber of the last one was 78; so there is a
little but not much repetition in there. | thinki$ probably easier, as you suggest Mr Chairnn, t
go through and perhaps | can mention the mattdrreaal fully all of the questions, and perhaps
speak to some of the answers.

CHAIR: Sure.

Justice Barker: And you can tell me if you want me to lingertbere are any questions, because
some answers are longer than others. The vetygfiesstion draws attention to the tribunal’s 2007 -
last year’s - annual report, which indicated ti&t average time for lodgement to completion of an
application in the development and resources stréhen vocational regulation stream and the
commercial and civil stream had increased sligbilgr the figures provided in the previous year, as
explained in the 2006 annual report. There is ssore of question the president of course is
always asking himself and of others as far as gegation of the tribunal is concerned: why is that
happening? | think the reasons are relatively Bmprhe 2007 report was for sort of the third
reporting period in the tribunal, so we were narethree years old at that point, and the tribimal
that sense is still finding its statistical fedt.do not think the increases in times are of argl re
significance; they simply demonstrate the ebbsflmve, | think, that we will see from year to year
in the flow of work. For example, we have pointed in relation to the development and resources
stream that there is a significant increase invtbekload. Indeed in similar sorts of tribunal work
around the country it is a common feature that Wwowkcan go up and down depending on the state
of the economy. If building and development wddt,example, slows down because of economic
contraction, tribunals see fewer review applicationin Western Australia, as we all know, at the
moment we are in a boom period, and we are innévg year as well - and it will come out in the
next annual report - seeing more applications coeethe D & R section, as we call it. So there
are other more particular issues. We had a few,loomplex applications that took a little more
time and we have also made a point of saying lagre there are other questions about it, that some
of the matters we have in that area are affectedusyinability to finalise matters which are the
subject of environmental impact assessment anldeoEhvironmental Protection Act. We, like any
other decision maker, cannot move on anything, @anrake a decision, while something is the
subject of environmental impact assessment. Saf #filose matters in relation to development and
resources decision making conspired to push theageetime up. But, as | said earlier, | do not
think it is a matter of any particular significance

In the vocational regulation stream it is simplynatter of an increased number of more complex
and longer matters. As the tribunal was estaldisineearly '05 and we have progressed, the
matters keep coming in. Certainly we are seeingpgational matters some quite big and complex
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matters coming, particularly in relation to medicegulation. There are a number of matters, which
| usually manage in the tribunal, which involve noadl practitioners who are the subject of

applications which involve numerous allegationsmewous parties and there is a broad public
interest in relation to the matters; and they aequickly or easily resolved and often involve a

number of expert witnesses. So, in that area iticpéar you usually do not get quick resolution.

Additionally, in many areas of vocational regulatiwhen parties are the subject of an application
to the tribunal, they very often are in a sensdquted by professional indemnity insurance, which
means their rights are subrogated to the insur@isey are legally represented and usually their
legal representatives seek to take great careorlet tinything happen in the course of disciplinary
proceedings that might affect the outcome of crahor civil proceedings that are related.

There is also in general terms a range of mattetsdome before the tribunal in VR matters, for
example in relation to nursing matters - not omlyelation to nursing matters - where people have
actually been charged with criminal offences.

[10.20 am]

The tribunal cannot move in fairness to the rigiithhose persons in those other proceedings. Until
those other proceedings are out of the way, pexgo@ot be obliged, in any sense, to incriminate
themselves when they have a pending criminal pdingeagainst them. That often slows us down.
Over the past two and a half years, to the endhaf teporting period, more of these matters have
come into the system and we are starting to getoal gense of how quickly, on average, matters
can be completed in the tribunal.

In the commercial and civil stream there was anlaqgtion provided in the 2007 annual report
about why there have been some changes, and thenatipn is set out in the answer. One
interesting area that the tribunal handles is Wl building control matters in relation to ldca
government decisions. These are matters in whedplp have not complied with building plans or
they have departed from the building plans andllgogernment has issued notices. In the pre-
SAT days, those matters went to the Minister focdloGovernment, who was advised by an
official in the department, and they were then giwe the tribunal and we looked for some quick
ways of dealing with them because there was a hgge backlog in the department. Many of
those matters were quite old. Our initial approaeis to really push people to conclusion quickly.
In the previous 12 months of the last reportingiquerwe discovered that, in effect, local
governments and parties wanted to adopt a procdategave them greater opportunity to talk,
cooperate and then come back to us to try to resilg matter. We often encourage parties to
come to their own resolution of the matter. Theuheof amending our approach was to cause the
determination period to go out a little bit. Irfesdt, it happened with the consent of the usual
stakeholders in those areas. The tribunal reaBsdencourage parties to try to resolve their own
matters. There are a range of matters, and loatte to an example later, in which we sometimes
invite the primary decision maker to reconsidereaision because we think it is often appropriate
for the primary decision maker to take full respbitisy for a decision.

The commercial and civil area also involves comnaétenancy matters, and from time to time in
any year we will get a big, complex commercial teyamatter and such matters take more time.
The other area is the Building Disputes Tribun#bu will have noted in a later question that the
tribunal has experienced difficulties with the Biuilg Disputes Tribunal post decision-making
processes. We are dependent on having from thenal a set of reasons for its decision so we can
decide whether it is a matter in respect of whighshould give leave for further argument in the
tribunal. | am not sure that | have explicitly dai in anything | have said to the committee
previously or in this particular set of submissiobst | am personally coming to the view that the
functions of the Building Disputes Tribunal woulé bisefully integrated with those of the State
Administrative Tribunal. We have other examplestlwdt. You could replicate the system of
having primary decision making with a further ravjeas we currently have by the State
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Administrative Tribunal, wholly within the tribunalYou could have State Administrative Tribunal

members, with all of the appropriate expertisejdieg these matters in the tribunal. If somebody
wanted to have a further second-tier review, youlctdave that, for example, before a judicial

member and other relevant members of the State Wdirative Tribunal. That is what happens in

relation to a lot of planning and development decisnaking, for example, where a non-legally

trained member, if they make a decision and treeequestion of law involved, can seek review by
the president. | deal with a number of such matter

In the guardianship and administration area, ifratial decision is made by a member, you can
seek review within the tribunal by a full triburafl three people. This is the notion of first-teerd
second-tier review. | think it would be serioushprth considering that in respect of the Building
Disputes Tribunal. The reason | am coming to thedv and expressing it now is that there was
uncertainty, | suppose is one way of putting itthegt time of the SAT task force, which | chaired
back in 2002, as to what the right answer wasaitgbint. Do you leave the BDT on its own with
the appeal through to the tribunal or do you bring? The reality is the BDT is comprised largely
of part-time people. One of the important reagongstablishing the State Administrative Tribunal
was that you were able to have full-time people wieoe able to act expeditiously. The BDT, once
it makes a decision and then has to prepare reasoiependent on, very often, the part-time
member getting the job done. It can take some.tin® a very recent example, following a
discussion | had the other day about this withsds@ior member Mr Raymond in the tribunal, who
often hears a lot of the review applications tht@ne through, we received a letter from the BDT
explaining that it was terribly sorry that the reas for its decision could not come through because
the part-time member, who is a barrister, | thinkas engaged on other important professional
matters, which meant that the reasons could ngelnerated quickly enough. That just slows us
down, and | do not think that, in the end, havinggat-time tribunal in relation to building matters
actually serves the people of the state who geghdaup in that sort of disputation.

That is a very long way of saying | might answeortlly some of the questions, Mr Chairman, but
that is question one. Is there anything you wdikkelme to deal with about that?

Hon GEORGE CASH: Mr Chairman, through you - this is really a dqies firstly, Justice
Barker, to the committee - would it be conveniantus to ask Justice Barker to formally write in
respect of this matter or do we rely on what has peen said? | am concerned that we must get
what he believes appropriate in the proper terivean wondering whether sufficient has been said
for us to get that in proper terms or whether icavenient to ask Justice Barker to put his
suggestion in writing.

Justice Barker: Mr Chairman, | am more than happy to put it intwg, and | could in that sense
slightly formalise the proposal.

CHAIR: We would invite you to do that, if you feel theed. We have just heard evidence, so |
think we have enough to at least raise that, buight be appropriate for you to formalise that.

Justice Barker: Just to document the proposal.
CHAIR: Yes, to formalise that, and you might look ta ashy further arguments in support.

Justice Barker: Yes. | would not really say much more, but lulebjust spell it out in a few
simple paragraphs because it is a simple propasitio

I will move to the second question. Again, théuanal’'s annual report - and | am pleased to see
that our annual report is at least read by somelpdén the community, and read seriously - states
that in every case the directions hearing or hgaria used to determine whether it is appropriate
for the matter to be referred to a mediation oompulsory conference. The question that follows
then is: what process in a directions hearing &lue determine whether mediation or compulsory
conference is appropriate to the matter?
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| notice, Mr Chairman, that the Deputy Presidentjgé John Chaney, has just arrived. Do you
want to swear him in?

CHAIR: We might invite Judge Chaney, firstly, to takiner an oath or affirmation.
[Witness took the oath.]

CHAIR: Can you please state your full name and theaigpen which you appear before the
committee?

Judge Chaney: John Anthony Chaney, and | appear as the Depugsident of the State
Administrative Tribunal.

CHAIR: You have signed a document entitled “Informafimnwitnesses”?
Judge Chaney: | have.

CHAIR: Have you read and understood that document?

Judge Chaney: | have.

CHAIR: These proceedings are being recorded by Hangatdanscript of your evidence will be
provided to you. To assist the committee and Hahgdease quote the full title of any document
you refer to during the course of this hearingtfar record. Please be aware of the microphones
and try to talk into them, and ensure that you dbaover them with papers or make noise near
them. | remind you that your transcript will beara matter for the public record. If for some
reason you wish to make a confidential statemennhguoday’s proceedings, you should request
that the evidence be taken in closed sessionheltbmmittee grants your request, any public and
media in attendance will be excluded from the mgari Please note that until such time as the
transcript of your public evidence is finalisedshould not be made public. | advise you that
premature publication or disclosure of public enicke may constitute a contempt of Parliament and
may mean that the material published or disclosewi subject to parliamentary privilege.

Judge Chaney, we are going through the documenh#ésabeen provided to the committee by you.
Justice Barker is taking us through that documedt\ae are actually on the second page and the
second question; we have just commenced that.

[10.30 am]
Judge Chaney: Can | just apologise -
CHAIR You have not missed too much.

Judge Chaney: | am pleased to hear it. | apologise for memhatss. | was tied up in a hearing that
went a little longer than | anticipated.

Justice Barker: Thank you very much. The second question, whigfst read out, asked about
the process that is used in a directions hearingetermine whether something should go to
mediation or to a compulsory conference. You ma¢ a small point, but it is probably an
important point, in reminding members of the cont@aitabout that. That particular comment was
drawn from discussion about what happens in thenoermial and civil stream. Nonetheless, it is
generally relevant throughout the tribunal, becdaosmany, many areas we go to a first directions
hearing quite quickly. That is where we start ¢ot ®ut what sort of treatment and what sort of
decision-making approach we should take in relatioa matter that is before us. One of the first
guestions that comes up is whether a matter shmeilceferred to mediation. | think I may have
touched on this on the last occasion, but you aplbreciate that compulsory conferences do not
happen a lot in the tribunal. We, ourselves, usedonder what the difference should be between a
mediation and a compulsory conference and we haserithed it in various ways. We sometimes
use a compulsory conference if we think that aypanght to sit down and talk with the other with
the assistance of a tribunal member and is ungilicndo so, or there is a particular task that seed
to be undertaken and we want in that conferen@® tmuch more direct in relation to a matter than
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you might be when conducting a traditional medmtia which you are trying to facilitate
discussion between the parties. Practice in thartal, though, has developed to a point where we
expect that if a matter goes to something like @gah or a compulsory conference - some non-
final hearing method of trying to resolve a matteérwill be mediation. Also in that process, we a
fortified by our own experience that an enormousiber of matters do resolve at mediation. We
have tried to develop, and | think successfullycudture within the tribunal in many areas that
mediation is an important part of the process.ti®aand their professional advisers often arrive a
the tribunal having had some experience of theutdb and with an understanding that a matter
might go to mediation. A question will often behyvshould it not go? There are occasions when
matters do not go to mediation - when the part@sthat it is a strictly legal question, that the
matter needs to be resolved or that it is sometbing test case - and the quickest way home in
resolving the matter is to list it for a final hiesy and to decide it. That is fine. In many other
cases, the quickest way home is to get the padieslk. We look at the nature of the matter. Of
course, at the first directions hearing for mostie& matters, for example, we already have the
decision that has been made by the primary decisiaker. We can take a planning matter as an
example, which many of us would be familiar witithe local government has already issued a
statement of its reasons for a decision, so yousearthe primary issues; for example, the building
is too high and it will make too much noise. Yowool the primary issues. At the directions
hearing we have not put the applicant to the t@alold expense of having to respond to all of that -
the party has just filed an application primariaymg that he does not agree with that decisian - s
we will put the matter into mediation. Not all neas go to mediation. | will just ask Judge Chaney
to comment in a moment about what are called clagdanning matters, which are the more
complex ones that involve bigger and more experg@xelopment, if you like, and the number that
go to mediation. The question is explicitly addex$ in directions hearings. In other streams, for
example the vocational stream, mediation is vetgrofisked for. The parties are often legally
represented along the lines | suggested earlibereTmight be a Medical Board matter or a nursing
matter or the like and the parties ask to go toiatesh. Experience again shows that if they get to
mediation, they can have a frank discussion, wbitén will be, “Look, we accept that something
has happened here. What really is the appropoiatisome?” They can then have that discussion
there. A lot of matters are referred to mediatitmthe directions hearing, someone will sometimes
ask, “What is it about?” This happens particulaflit is a self-represented party who has never
been in the tribunal before. We take time to expiato them. When we order mediation, we send
them a brochure that tells them what to expectetiation. As | say, the outcomes from our point
of view are very good. | will invite Judge Chaneycomment particularly on the class 2, more
complex planning and development matters.

Judge Chaney: In terms of numbers - | do not think that we fxke® accurate statistic - in the range
of 80 per cent of matters that come in would berrefl to mediation very quickly. Those that are
not referred to mediation are usually because #nggs tell us that they have already been through
a lengthy process of discussion, that the issuat dhe left after those discussions are really
irreconcilable between them and are narrowly defirad that there is nothing more to be gained
by talking. It is more efficient to just get thos®tters resolved. Frequently, parties will saat th
they have been talking and that they do not watdltoany more. That is not enough, because we
find that the process of having a tribunal memlberé managing their discussions adds a great
deal. Many things that have been discussed atHearg not resolved on the spot. Sometimes you
can tell that the issue is just of a nature wheye gre just going to be wasting time by putting
people through more talking, so you go an alteveatbute. | would be surprised if it is more than
20 per cent of cases for which we do not givetiya

Justice Barker: Thank you. There are some areas in which waatousually raise mediation

because it is going to prevent getting home in dhiekest way. For example, most decision
making under the Guardianship and Administrationn ikadone at a final hearing, which is listed
soon after the application comes in, such that meeadle to finalise a very high number of the
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numerous applications in guardianship and admatistn within eight weeks. Our target is to deal
with about 80 per cent of those applications witsight weeks. | think we often run at 85 to 90 per
cent of all applications being decided within ttiate. Occasionally you get a matter that justscall
out for some management and mediation - you kn@awiths not a matter that can be decided in
one hearing in that short period. It might invols@mplex family arrangements, disputation or a
large estate in an administration context, or experdence might be required about a person’s
capacity. You sometimes need to sit down and nedi#/e are always at great pains to point out
that mediation is not just negotiation; it is nas{ talking. It is different, as Judge Chaney has
intimated, from whatever discussions people mighveh had across a counter at the local
government about why they have not got what thegtedor whatever. It is a structured process
that seeks really to identify issues and to getesaational discussion about them. It often removes
a number of the clogs and enables a matter to therbeanaged thereafter. We do use it in other
areas like guardianship and administration, buthmmore sparingly. The quickest way home is
usually to develop systems within the final hearitngit use the facilitator, decision-making
techniques that are used in mediation so that pemgl treated with respect and are able to explore
the issues in a non-adversarial setting, and shidtei way we proceed. For a range of other matters
particularly the more administrative applicatiohgttcome up in commercial tenancy, we simply
decide the matter on the papers in a couple of.ddediation has been identified as appropriate
for a whole range of matters in the tribunal. Higece is now showing that it works. We keep
monitoring it and refining it.

Unless there are any more questions on numbewi| inove to number 3. | should say for the

benefit of Judge Chaney, who may not have heard Whast said to the committee about the
Building Disputes Tribunal, that | have alreadydsiai relation to question 1 that | have lately come
to the view that it would be sensible public polityhe functions of the Building Disputes Tribunal

were in fact conferred on the State Administrativéunal.

[10.40am]

| think the first and second-tier decision-makingogesses that currently operate could be
incorporated within the tribunal's functions, anteps along these lines would remove the
inefficient operations, as | perceive them, of magpects of the Building Disputes Tribunal.

Having said that, the answer that we have alreadsyngas to the problems we have had and the
delays we have had were anticipated by that p#aticlbservation | make to you.

We have taken real steps over the last three yeansprove the position so far as the provision of
information that has to come to us in a BDT maiiezoncerned. The observations | make about
conferring that jurisdiction on the tribunal aret 3@ much born of any sense of frustration, but a
practical realisation, as | said to you earlieattivhen you try to run tribunals on a part-timeikas
you have these built-in inefficiencies. | do naink that you can easily overcome them, and that is
as | said earlier, one of the big reasons for stabdishing of the State Administrative Tribunal.
You are able to be very professional, you are &blae very timely, you get consistency, you have
resources to get things done, and you actually leaeeything within the one jurisdiction, the one
ministerial portfolio, the one reporting processRarliament - BDT is actually within consumer
affairs - and so on and so forth. | really woulat say anything more about the answer we have
given to question 3. We have explained what weehared to do to rectify the delay, but we
continue to experience difficulties.

The fourth question also usefully draws on our lashual report, where we noted that the
development and resources stream had been coestiaynts ability to achieve the objective stated
in section 9A to act speedily in relation to proglesthat are the subject of environmental
assessment or review under the Environment Proteéttt. It is noted that SAT has recommended
the amendment of section 41 of the EP act, bugthernment had not taken up that suggestion,
and SAT proposes that consideration should be giwehto enable the tribunal to adhere to its
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statutory objectives. The question then was: hawe recommendations or steps been taken or
proposed since?

We set out in our answer what we have said aboirt the past, including the suggestion by
reference to New South Wales that you could perlapse up with a system whereby the
legislation says, “Well, the State Administrativeiblinal can proceed to make a decision, but it
won't have any effect until the concurring othethaities make a decision as well”. At least that
way, SAT'’s view of things would be known and we Wbihave made our decision. It would
certainly be nice from a statistical point of viewbe able to say, “We’ve cleaned that matter up
from our point of view and got it out of the roadHiowever, | think it underlies a further question
that is asked on more than one occasion througe thilher questions as to the relationship between
the environmental impact assessment process uhdeER act and planning and development
decision making under the Planning and Developmehtand indeed other legislation that comes
through to the tribunal on review. That is a diit matter and there are other questions raised
later, which | think are worth touching on at tiigint so it is dealt with a little more holisticgll
about whether certain decision-making or reviewctioms under the EP act should not be given to
the State Administrative Tribunal. | would remimetmbers, | think, of what | said on the previous
occasion - we repeat in here elsewhere - thatariabk force report back in 2002, this question was
addressed. It was recommended there that so fdmea# you like, pollution licensing functions
under the EP act are concerned, and appeals thagadhrough to the minister in relation to
licensing, that review function could be given e {State Administrative Tribunal. The task force
report did not recommend that environmental impesgessment decisions, however, should be
reviewed by the tribunal. There is still policysdussion, as we can see from some of the
submissions you have received, about that, anch@eoessarily partisan. You do not necessarily
find green interests, if | can put it that way, @ng for or against it and industry interests figbt

for or against it; sometimes, everyone is wantogde a different system and arguing for it to come
to the tribunal.

What | always say about this, and remind peopleighbse that the system of environmental impact
assessment in Western Australia is different,ikhfrom all - certainly most - other jurisdictioms
Australia. When the act came into play, | thinkl®87, the terms of it enabled any development
that is likely to have an impact on the environmenbe referred to the EPA. Then, different levels
of assessment can be required. There can be appgalnst EPA decisions about whether
something should be assessed and at what levalseEsment it should be assessed. Then, if the
matter goes on and a report is then produced acdmmendations made, there are further
opportunities for citizens to seek review of recoemaiations in a report or conditions proposed -
very broad rights of review, and they have alwayerb handled through, eventually, the
environment appeals coordinator, going throughhi® Minister for the Environment. In other
words, in Western Australia we have a huge rangeamaftters in the environmental impact
assessment process which can be the subject efwevuf you simply said, “Well, that can all now
be the subject of review in the State Administmfivibunal”, it would be a very, very, very - and |
think a fourth “very” would be justified - large ea of review in the tribunal. You see, in other
states it works differently. In New South Walesdear the Environmental Planning and Assessment
Act, there is an obligation, | think under partf4fwat act, for decision makers across the boara wh
make decisions concerning resource matters to @engie environmental impact assessment. Itis
really a matter of judicial review there. If someohas not complied with their obligation to
conduct an environmental impact assessment, yoweao the Land and Environment Court, as
many people did in the early days in relation tee$try commissioners and so on, to say, “You
can't take out that entire section of state forathhout doing an environmental impact assessment.”
The Land and Environment Court said, “Well, whesdt?” and | would say, “We haven’t done
one”, and they would say, “Well, go away and db However, that is judicial review making sure
a system works; they are not actually involvedhe Land and Environment Court in conducting
that assessment.
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So, | have always thought that, at a very practieaél, it is difficult to say the whole of the
environmental impact assessment review procedwegust be put in the tribunal. However, |
have thought - and we said so in the task forcertepthat the licensing processes that are often
involved and related to industrial processes aedlite are much more technical in nature, and |
think the time has arrived when an expert bodye like tribunal, could conduct review of those
matters. It gives that degree of impartiality axgertise to a much more scientific area in refatio
to industrial and resource processes. | sensehbet is a degree of support from both sides of
these sorts of debates in relation to that. At tinee, the attitude of the Minister for the
Environment to the task force was that there IEatiot of linkage between licensing of industrial
and resource processes and environmental assessmeéntthink there is certainly a lot of weight
in that. You often have the environmental impag$egsment looking at a particular proposal,
including what they are actually going to be doorgthe ground to carry something out, and that
can lead to and dictate the licensing requireme8tsthe argument against giving licensing review
to the State Administrative Tribunal is that licewgscan be inextricably involved in environmental
impact assessments, so let us leave it all in gowent. It is a difficult matter. | am never too
nervous about expressing my view bluntly when lehawery clear view about it. This is a difficult
public policy issue, and | do not have a concludedv about what the right answer is. However, it
has not changed, for me, from what was said byakle force in its report in 2002. | am not sure,
Mr Chairman, whether there are any questions comingf that general proposition.

[10.50 am]

CHAIR: No.

Justice Barker: Thank you.

The fifth question is still with the SAT annual ,gp We proposed that section 37 be amended -

to permit the Minister for the Environment to intervene in proceedings which concern a
proposal which has been referred to the EPA for environmental assessment. This would
enable all environmental planning issues to be determined in a single proceeding.

Reference is also made to the answer that we prelyiprovided. There are questions about what
action has been taken to pursue this amendmerdt gliestion is tied up in the same proposition as
| was just talking about, really. We have lookeddeal with this issue about harmonising our
responsibilities in making planning decisions wiitie decision making that goes on under the EP
Act in relation to environmental assessment. A wajooking at this is not just to say, “Let us
make a decision, and then it does not have efigidtthe other bodies make their decisions.” The
other way we thought about it was to say, “Welkhags the Minister for Environment can become,
in effect, party to these proceedings, and we @atoldl things.” That would assist everybody, we
thought. There is no doubt that some proposalsageght up under the EP Act, and do seem to
take an awfully long time to be resolved. Therghmibe good reasons for that if one looks very
closely, but our experience is that we have mattersing on, being called on, or we put them off
for six months, they come back on and we arewséilting to find out what is going to happen under
the EP Act. We just see that as an inefficientess. That was another way of trying to skin that
cat: to say that perhaps the Minister for Environh@an come down here and argue their case. Itis
probably a pious hope, but it was just a thoughhae.

Needless to say, while we make a lot of decisia@shave not, in any sense, tried to supplant the
responsibilities you have as legislators. We apeddent upon the government to initiate things
and for you to decide whether a law should be chdng

Question 6, still with the last annual report: ati@n is drawn to section 150 of the SAT Act. We
are asked, there, to keep an eye on the extenhithvprimary decision makers comply with their
obligations to notify people, when they make dexcisi that they have the right of review in the
tribunal, and to give written reasons for their idens. This was an important public
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accountability measure introduced through the SAT. AJntil that was done, in Western Australia
you did not have a general right to get reasons fdecision makers. In fact, the common law-
general law position was that you were not entitiethem. Only if the statute said, could you get
them. Everybody who is affected by SAT in our esvijurisdiction has to meet those obligations,
and we had to deal with our response to that dfdigao report on compliance in our very first
annual report for the first six months, back atJ8@e 2005. We simply considered then, and we
still consider now, in the course of looking atiesv applications when they come before us in the
tribunal, whether decision makers met that respitgi In most cases they do. If there is ever
any citizen or affected person who has not beeargilie reasons for decision and has not been told
about their rights, you can expect that they vatl s know that it is not happening. We, | think,
can say fairly confidently - | know it is somethidgdge Chaney and | have talked about each year
when the annual report comes up - that it has wbrkell. Decision makers have been well
advised across the public sector, and they letlpdomw what their rights and responsibilities are.
We think that is working well. No reason to thithiat it is not.

The seventh question is to do with a point toucbadin the answers we provided on the last
occasion, where we stated -

Normally, hearings of the Tribunal are conducted in public. The Tribunal may, however
decide that all or part of a hearing is conducted in private and that only certain persons
may be present. Such an order can only be made by a legally qualified member or by the
presiding member.

We are asked to explain, when a hearing is madeatpri what processes are used to inform the
parties about the reasons for that, and are wsfigatiwith the effectiveness of the process. The
answers are all there, and | would just make thistpvery rarely does the tribunal sit in private.
Section 61 of the SAT Act actually governs the winstances in which we can take evidence
privately or suppress people’s names and suchghinthey are, in the end, all good reasons of
public interest. We do, from time to time, makeers for non-publication of the parties’ names.
To give an example: there is a matter that | haaenbdealing with in the vocational regulation
stream, where the Medical Board of Western Austriaéis made application to discipline a medical
practitioner. It is one of these big matters thatve referred to. | have made orders that the
practitioner's name not be published. That wasedom the basis, and indeed there is an express
provision in section 61, where there is a concerrte physical or mental condition of the persons
concerned. There was psychiatric evidence frorh bles that the practitioner would be at risk of
self-harm if his name were to be published. | hanantained an order of that kind in that case. It
seems to me entirely appropriate, and a propeceeeof the power Parliament has given us, to do
that. In fact, the Attorney General has intervetiedeek to have that restriction lifted because th
relevant public health authorities wanted to bes dblgive publicity to the nature of the complaint
they had made in respect of the practitioner, bbhave maintained the non-publication order in
view of the evidence before the tribunal.

There are other areas where we do not publish psopbmes. Under the Guardianship and
Administration Act and the Mental Health Act, tharlpmmentary requirements in the statute are
that we maintain confidentiality, in any event. efé are other areas where it would be inimical to
the proper administration of justice for a person&me to be published. In respect of closed
hearings, it rarely happens. There might be sornterce that is taken occasionally, but | will ask
Judge Chaney whether, as he is sitting there thgn&bout this, whether he can offer any example
where he has done it. | am struggling to thinkpycase, where | have done it.

There is an example provided, in a sense, in onthefquestions asked because there was an
administration hearing in Exmouth that the tribunahducted, partly by video conference and
partly in person. There were some interested psrgeeople who knew and had been, in the past,
friendly with the represented person, who was teeliciary of a large estate but who was also in
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need of an administrator to manage their affairfhere were some tensions between that
represented person and these old friends. Thentlldecided to request the interested persons to
remain outside the hearing room. To that exténtas a private hearing so far as those interested
persons were concerned. That was the subjectropleants by those persons, or at least one of
them, to the President about the way that tribinealring was conducted. | investigated it and |
responded and | held the view then, and | holdoiv,nthat it was an appropriate exercise of
discretion to advance the proper interests of #aihg and everyone involved, to have made that
order. That is still rare.

In some areas of decision making, in guardianshigh the mental health ones, where to make
proper decisions and to fully respect the rightslbbf the people involved, you sometimes might
need to ask people not to be in a hearing room@amave a private hearing at least for part of the
matter. It is often a difficult matter and it hasbe exercised carefully and with caution. | ek
Judge Chaney whether he can think of any other pbemmor whether he thinks it happens terribly
often in his case.

[11.00 am]

Judge Chaney: | am searching my memory, and one hesitatepealks categorically, but I am
confident that | have not made any orders for peileearings. Nor am | aware, in the areas that |
have direct responsibility for - the developmentl aasources area and the commercial and civil
area as well - of it having been done at all.inkht is extremely rare in my experience.

Justice Barker: Our answer goes on to point out of course fthhis issue comes up, ordinarily all
the parties concerned are there and people can mdkuissions about it, and then we make a
decision and we give our reasons for making a aetisOften, our reasons will be a little bit like
the sort of exchange one has here this morningaill on transcript and we can order the transcrip
and give it to the parties if they require it allndeed, that is what happened in relation to the
Attorney General's intervention in the case | meméid. The transcript is sent off and all the parti
know in writing the reasons why | maintain thaterdMr Chairman, can | go on to number 87

CHAIR: Please.

Justice Barker: That also refers to that earlier submission whee stated that the president
considers the staffing profile requires review battthere are additional higher level managers,
additional staff and greater opportunities for potion within the tribunal. You asked what the
status of the issue is. | am pleased to repdthewagh nothing happens fast in the public sedtor,
keep discovering - that things are happening. déywartment has accepted that it is important to
look closely at this issue, and | understand thatane soon to pursue a review with an externally
engaged consultant to look at the way we work apeet of those very issues. There is some action
and, from my perspective, some light through soumné¢l a lot longer than the Graham Farmer
tunnel.

Hon GEORGE CASH: If | might ask a question through you, Mr Chaam to Justice Barker:
Justice Barker, have you got adequate resouraes@spect of that, | have heard what you have just
said that there might be light at the end of thn&h. | have heard that before, as you have heard
before, in life and the expected light never reatiynes through. In the report that was produced by
Ross Elliott, a review of the tribunal support @sses, in February 2007, the executive summary
states that the implementation of the technologgupport the tribunal operation has not met the
expectations set when the tribunal was establislaegely due to limited funding and resources;
and, secondly, the human rights stream staff adempressure, and particular focus to alleviate the
pressure is required. You did mention or makeresfee to this general area when we last met, but
the bottom line is: are you being properly resodfce

Justice Barker: When you are managing an organisation, Mr Caslyou will appreciate, you can
always do with more resources. | do not want topadiny what might be considered a cheap



Legislation Friday, 15 February 2008 Page 12

position about these matters, because | recognisecbhmplex funding of the public sector is right
across the board. From a purely institutional yeint of the State Administrative Tribunal, |
believe the sort of staffing profile that we reguiequires additional funding. We do not have
enough people at higher levels with the range sitjpms that | think are needed to be established
to support our hardworking executive officer. Aseault of our current structure, my view is, and |
have made this very clear to the department, trexidive officer is advised to take on more
responsibility than ought to be the case in a pigmaganised institution at the staffing levelher
institutional review that | understand will soonurederway will look at that, and if it is markedtpu
one would hope that the appropriate submissionshg&ilmade to Treasury. | am sure that any
person who has been involved in government, whe#f®era minister or equivalent or as a
hardworking member of Parliament or as a membeh@fpublic sector, knows the processes that
have to be gone through to get Treasury to makecegtact and eventually put a signature on a
cheque. | do not quibble with that; it is the wg system rightly works. When you are a new
organisation like we were three years ago and akiéwn the block, the government has a more
active interest in what you are doing, and as yecome older and there are newer kids on the
block, you know you are still loved but you see éewigns of affection. We are perhaps in that
position. The work we do right across the boarnisortant. No citizen should have to wait or be
prejudiced in any area of what the tribunal does,tbere are obviously some areas - for example,
persons who have decision-making difficulties innta¢ health or particularly guardianship and
administration - where we want to do the quickest best job we possibly can. We did, in fact, at
about the time or perhaps just before these isesapge up last time, divert resources to better
support the guardianship and administration staéfds, and | will ask Mr Watt in a moment to add
anything that he might to this. Over the threergeaf the tribunal, our staff numbers have
increased. | think we started with around about 69

Mr Watt: Fifty-five and 69.

Justice Barker: There has been an increase and we are doingdajgio. We would never want to
argue that any deficiency in a performance at ang ts just due to that, but the reality is that we
am sure like many other organisations, could deéebet we had more people. There are other
iIssues associated with all of this, | hasten to, dg@d¢ause it is not an easy matter; it is complex.
However, attracting appropriate staff and retairapgropriate staff are all difficult matters, | wou
understand, right through the public sector antigges right through the economy.

Hon GEORGE CASH: Justice Barker, thank you for the comment irpees of that particular
area. Could you now move towards the e-technolrg@a? When we had a briefing on your
premises some time ago, you expressed a very lasaral interest in this area.

Justice Barker: Yes. The Elliott report touches on that.
Hon GEORGE CASH: Yes, it does.

Justice Barker: The position has not actually advanced in tesfimsur capabilities at this moment.
When the tribunal was established, you may recall perhaps during that visit to the tribunal,
saying that | had hoped and believed that withialatively short period of time we should be able
to have electronic lodgement of process right dnéocomputer of the tribunal. Currently, you can
go onto the tribunal’'s website, you can hit the SéZard, you can bring up the Dog Act, you can
prepare your review application, and you then hawverint it off and you can post it in, bring it in
to the tribunal, fax it in, email it in - we let @ele in special circumstances do that. Howevet jsf
emailed in, it does not actually go onto a compaystem; it just arrives in an email, an applicatio
has to be printed out and we then have to do tleerdentation and handle it. What | had always
wanted, and what | still want, is a capacity fdratizens to prepare that application on the SAT
wizard and then hit the button that says “subniike you can do in so many other areas of the
business economy today, and it would go straighd onr computer. Some preliminary work has
been done in relation to e-lodgements of procedbarDistrict Court. Things are happening, but
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the Department of the Attorney General submittedegustice plan to Treasury in the previous
period. | was reasonably closely involved in thetause | have sat on the joint courts and trilsunal
technology committee for some years now, at leasthie past three, until | recently handed over to
Judge Chaney.

[11.10 am]

Justice Barker: We pressed hard to get a department-wide ecpugtan in place, because there is
no doubt that if one is not careful, this statel fall behind the electronic - it is not so much a

revolution - daily way of doing business, and my@ern is that we are falling behind and that there
Is a lack of appreciation within government of hiomportant it is that courts and tribunals like ours
have the capacity to complement the capacities arfiynof the organisations with whom we are

dealing. In many cases they have got it, and ley tcannot directly communicate with us

electronically in the way we ought to be able toitdoTo answer the member’s question, things
have not happened. The department is pushingdratdonsultants are looking at how we match
up against other parts of Australia in this regaMy own personal view is that it is pretty clear

what ought to be done. Sure, it costs money. Whto be proceeding more quickly.

Hon GEORGE CASH: Justice Barker, you indicated in your commehtt tyou were aware of
the Ross Elliott report of February 2007. It hésoaeen indicated to me that that report was
provided to the members of this committee as aeate document, so it would be wrong for me to
go any further into the particular words in theaepbut we recognise what you said at our earlier
meeting about the benefits of the e-tribunal.

Justice Barker: Yes, | am pleased. | think it really is almasself-evident proposition. As | say,

it costs money, but the concern is that a stage\Wllestern Australia, which has the capability to be
the leading light in so many areas, really showtfall behind. However, against that | recognise
the interests of the State Administrative Tribuawadl perhaps courts more generally as but one part
of the public sector that has to be funded.

Judge Chaney: Might | make comment on that, as | have now ndow¢o the position on the joint
courts and tribunals technology committee? | trankajor issue in terms of SAT moving forward
electronically is its dependence upon the electraituation of the whole of the justice system,
particularly in relation to the case managementesyswhich stretches across all the courts and
tribunals. It is not just the system we have, ibig all part of a single system, so that we have
step in line with the other courts in terms of wkdments of the case management system get
worked on at a particular time and developed. lifhigation in that respect is the rejection lasaye

of the department’s e-plan. | understand thatithad be put up again in the next round of funding
requests, but so long as that is held back, waelteback because we really go along with the rest
of the system.

Hon GEORGE CASH: There is a flow-through effect.
Judge Chaney: Yes.

Justice Barker: | do not argue against that. | think | haveddaéfore that | am a strong supporter

of a new governance model for courts and tribumdiereby we would actually establish in this

state a courts administration authority, and judgestribunals like ours would in fact be managing
their own affairs with staff that report directly the authority. | hope that something might happe

in that regard. That is the way to achieve the bescomes across the board. No doubt if our
tribunal operated on its own, we could act idiosgtically perhaps; we might even have got further
ahead in some areas, but | do not think that isssarily the right public policy response.

Hon GIZ WATSON: While we are touching on these two questiomsnlinterested in the human
rights stream. | wonder whether you can providg more information. | understand that most of
that workload comes under the guardianship andradiration area. Is that because there are more
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applications, or that they are more complicated®nder what you see as the primary cause of that
additional stress.

Justice Barker: The additional stress in relation to -
Hon GIZ WATSON: The human rights stream being under more presguhat is correct.

Justice Barker: Yes, | thank the member for the question. Tdeson has to do with the nature of
the decision-making at two levels which are quédkated. We are very close, with the increasing
number of applications in the tribunal, to havin@@® applications in the next reporting period
ending 30 June this year. Just less than haliadd - a little under 3 000 - are going to be under
the Guardianship and Administration Act. Most loé fparties involved in those proceedings are
self-represented. All of the matters involve coaxphuestions about individuals’ capacities to
make decisions for themselves and to look aftar then affairs. Some are about their day-to-day
decisions, and guardianship is an issue. For stirerelation to the management of their financial
affairs, administration is an issue. In many bat all of these cases there is, as | said earlier,
disputation often between siblings about what isdgfor their parents, but a range of other people
become involved as well, including neighbours wheélived down the street for many years and
who are much more attentive to the needs of thgetiple than the children are. It is an area in
which the tribunal, under the Guardianship and Adstiation Act, has to be satisfied about a
number of principles that are spelt out in the ant] we cannot and should not make orders if there
is any less restrictive alternative than makingoesher, because people’s human rights need to be
respected. Itis an area, then, where the inguisitnature of the tribunal’s functions is accexiad
compared with, say, a planning and development, edsere parties are separately represented and
it is much more adversarial. In guardianship weehi@ have the information in front of us from
medical practitioners, nurses and other healthegsibnals to decide some of those questions. We
also have to deal with a range of self-represeptadons and interested parties who are always
going to be self-represented and who want answeggestions. The nature of the process, then, is
that we need staff members who go out and chasgfanmation. We need staff members who can
also respond to the reasonable questions of padpiehave never been caught up in such a system,
and who treat us - perhaps not unfairly - as jusitteer government department, and they want
answers in areas where the subject matter of ttisides we have to make can be very difficult and
very emotional. Stress comes in because therdaigea volume of work in relation to sometimes
very difficult matters where we have to take a vacjyive case management role. We need many
more staff members working in guardianship and adtriation than we do in VR, DR or CC. In
fact, our staff in some of those other areas sermore than one stream, whereas we need people
who are experienced and capable, and more of tteedeal with guardianship in particular. The
human rights stream picks up equal opportunity rmedtal health as well. In some ways they are
not all that different either. Many of the peoplko finish up pressing equal opportunity matters in
the tribunal are the ones who have not been sugghdt the Commissioner for Equal Opportunity
following investigation at that earlier level. Thean often be self-represented and have similar
sorts of demands on the tribunal, but it is prialipthe guardianship and administration areas It
making sure that we have the requisite number a@iplgethere. My concern as the ultimate
administrator of the tribunal is that we keep etldng in kilter; we recognise that in every ardf, a
citizens using the tribunal are entitled to anmpliservice, and | do not want anything to getajut
kilter. But | hope that explains, Ms Watson, why want to give very close regard to what
happens in that area.

Hon GIZ WATSON: For the sake of clarification, is that workloadd stress greater than what
was anticipated?

[11.20 am]

Justice Barker: No, | do not think so. | think if one were tid down and run the ruler over the
whole process, the tribunal probably was givenfew people across the board in the beginning.
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What happened was, more or less, the people whkeddor various existing bodies such as the
Guardianship Administration Board, the Town Plagnitppeals Tribunal, the Strata Titles Referee,
the Commercial Tribunal were given like jobs in thibunal and it was probably generally thought
that if you brought in all those people servicihgge old decision makers they would adequately
service the new tribunal. In some ways the tribim#hat area is a victim of its own success. You
are doing a good job, there is an expectation,areurying to move quicker and faster than people
did in the old days, but you suddenly discoveract fthe early supply of staffing resources was not
sufficient and then you discover difficulties; s@ \moved people from other areas to back up the
human rights staffing needs. That, of course, tleneffects elsewhere in the organisation. We are
better off than we were. We have gone from the bemmAlex Watt mentioned to 69. We
obviously could do better with more.

Hon GIZ WATSON: Does it affect things like the timeliness of @eans and that sort of thing?

Justice Barker: 1 do not think it does. This is an interestintanagement issue. The old
Guardianship Administration Board at the time ldnme president of it, before SAT was set up in
April 2004, operated on the basis that it did nst &nything before what were then part-time
members until staff said “We’ve done all of ourgodnd we are ready”. As a result of that listing
process, dependent on staff saying that, the obgedf trying to decide 75 per cent of all
applications within eight weeks had not been mestome years. When | became president of the
old board and was confronted with this statistiaak of performance, | said, “Well, why don’t we
just say we’ll tell people that their applicatiowdl be listed and finalised within the eight-week
period, save for the complex ones that we can sethe face of it are complex.” That is what
started to happen. We listed and suddenly, p&atiguunder the new tribunal following the same
procedure, we have been running at the 85 to 9@gmdrwithin eight weeks. The result is though,
that staff certainly have had to respond in a meuiféerent from the manner in which they had
previously. It is a question of both staff expéota training, adequate numbers and the nature of
the work that can reduce stress. Certainly evamnkplace is a place in which people have to worry
about the effect of the work on the people who wibeee, who want the workplace to be a happy
place where people are not being asked to do ni@e what is reasonably appropriate. We
undoubtedly could do with more resources. As d $aiMr Cash earlier, | personally do not want
to sound as though | am bleating about these rsattet | think it is a responsible approach in this
tribunal in areas like that, because the decisiaking function is quite different from what
happens in courts and the like. We need adequatkirained staff. Thank you.

The next question, Mr Chairman, is No 9. The cottaaireceived a particular submission that
raised issues about being given advice about wdyggpdns on the hearing day and so on. We have
given a response about the variety of informatioat is available. My concern is when | see a
guestion like that attributed to a particular perdioat it suggests that all parties in the tribuaral
blissfully ignorant of actually what goes on wh&om the very outset, we have worked very hard
to try to make everyone fully aware of how it wark®ur website is full of information. We have
got these sorts of pamphlets. We have shown tbs imndevelopment and resources because that is
where that particular submitter was involved, t@whust what we do give people. What is
incredibly important to understand is that a lopebple do not understand the visual processes and
what will happen. That underpins the approach aeehaken from the outset; that is, we want to
get everyone to an initial directions hearing agEkijy as we can so that we can start talking about
exactly what this case is all about, and work d& best way to handle it. There is a lot of
information about it, and | think we have providixt information to you with the material we
have been given.

Judge Chaney: | might just add that what is not built withinet written answer is a very common

practice where a matter is going in those claskdning matters or minor planning matters. They
have the initial directions hearing and it does nesblve and it is going to a hearing. | know that
the member will very often take the applicant - thepondent is usually a council that does it all
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the time - into the hearing room, show them thenrpexplain where everyone will be sitting and go
through the process orally as well as provide th&gem material, which | think is very useful.

Justice Barker: We hope increasingly - it is another matter tovdth resources, | suppose - to
keep developing all sorts of tools that we putlmweb site - videos as to what happens - and so on
and so forth. The Commissioner of State Revenaffise not long ago wanted to improve the
training of its officers so that they could betparticipate in tribunal proceedings in the workythe
do before matters get to the tribunal, and prepareddeo. | think | must have been away ill
because Judge Chaney takes on a Robert Redforuh tthiis video; he is in virtually every frame! |
am hoping that if | can put myself into a couplelef frames after the event, we can adapt the video
and put it on the website. It is actually quitefus and made me realise that a visual presentation
of what goes on in a room can help people a Idtat presentation to the public is sort of second
phase, but an important phase to get to.

Hon GEORGE CASH: Justice Barker, you obviously did not realisdgiiChaney waited for you
to be sick before he commissioned it!

Justice Barker: | cannot imagine that would be the case, Mr Cash
Judge Chaney: It would be unfair to say there is an ongointjeohess about it!
Justice Barker: It is not resolved yet; we will deal with it!

The tenth question is about the comments of thalilisy Services Commission, which thinks the
tribunal has more difficulty dealing with more coleyp matters involving such issues as domestic
violence, significant family conflict and issues alfuse, and submits that examples of difficulties
not appropriately handled by SAT include addresshm power dynamics between victims and
perpetrators, and lack of access to support oraabyoby people with disabilities, particularly in
some country areas, among other difficulties.

The tribunal has said in answer to the questioruatanether we think these are valid and what
problems there are and how we support people,cpéatly in country areas, that we think we are
doing a pretty good job. | am surprised to see ¢bmment. There are some other comments about
which we have been a little surprised. It has maderealise that | have to keep encouraging a
range of primary decision makers and people who il the tribunal to come in more regularly
than they currently do to see us and tell us abmogs. This is not a matter that DSC has ever
raised with us, and we would hope that people wobid that is not the point. If there were
difficulties along these lines, we would be needimgleal with them. | do not think it is the case.
One does not want to be unnecessarily defensivetabe, but the sort of concerns that the
Disability Services Commission has will be in ouR Hirea, typically in our guardianship and
administration area, and some other related aréldsee members who work in those areas are
particularly well suited by both background andrirzg in their decision making to deal with just
these sorts of things. It is the sort of comméat makes you want to sit down and discover more
about it - just what is the example or circumstatizg has led to a comment like this being made.
We really take very seriously our job in respondiagpeople with disability problems, any power
imbalance problems or anything that makes themerable in the decision-making process.

[11.30 am]

We try to create - to use jargon - level playinglds. We try to take out of play anything that
suggests that someone will not be able to progmtyicipate in the proceedings. We consciously
adopt a therapeutic jurisprudence approach to idecmaking here, so that people benefit from the
process and will speak well of it. The party syrvéhave given you that was conducted earlier,
comforts me in that, in most respects, as far@slsee, there are good responses. By the way, we
are just about to have an on-line constant pantyesuin place, so that when the parties finish an
action we write to them and say “Go onto the websitfill out this form and tell us your answers

to all these questions.” It is the sort of commidatt inspires me and the tribunal to examine its
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performance and to ask what the issue is, butnktie need to talk to the Disability Services
Commission to understand it better, because it rhase been something in the country that
perhaps happened, and it might be that if we faurtdnore we would be better informed. Let me
make this point. The tribunal goes to country sreado business wherever it seems appropriate.
We do it quite often in respect of, say, guardigmsind administration matters, going to major
regional centres. But we do not want to sit in Kagoorlie courthouse to deal with a matter like
this, or any other courthouse. They are intimiatplaces; totally inappropriate for what our
decision making involves, and so we will sit in @ttplaces. In guardianship, you will finish up
perhaps at the hospital, and they will say “Thera room down the end of the corridor available
for you.” This produces all sorts of problems, andeed it happened in Kalgoorlie on one
occasion. There is no way out apart from the wayand if people become upset, and you do not
have security available, and even if you do, itasa good place to be. If you choose that place a
someone is disabled, and they have to attend tinregre just using someone else’s premises.
They are not always well designed from a numbepasSpectives. | suspect that there are some
difficulties in holding hearings in regional placé®cause there are not adequate facilities. Judge
Chaney is now sitting on two steering committeeseiation to the development of new justice
complexes in Kalgoorlie and Carnarvon. Our hopé¢éhaét as they develop these new court and
tribunal facilities, they will actually bear the & Administrative Tribunal in mind, and create
rooms, settings and mediation facilities and fesguhat are like our tribunal is in Perth, and not
like a courthouse as they currently are in thoaegs. | think it can be improved in the longer.run

Hon SALLY TALBOT: Can | ask you to clarify a matter for the conteg? In your written
response at 10(a), you say that the Disability iBesvCommission has not raised these matters,
notwithstanding opportunities to do so. Can yat putline what those opportunities would have
been?

Justice Barker: | have not met with them directly, but the hunmgyits stream, through the senior
member Ms Jill Toohey, in particular, meets withaage of people and has meetings from time to
time. | cannot tell you this morning in detail what meetings she may have had with them, but
there is certainly a range of public informatiossiens we hold for people in all streams, where we
try to explain tribunal processes. We invite pedpl and we invite questions. | think it is rg&dl
reference to that. The tribunal runs a public/camity relations program - we have a general
manager of that - and we seek to have everyondvieda@ome to the tribunal. We invite them to
tell us what they think. The point | am makinghsat, despite these various things we have done,
no-one has been brave enough to tell us what tredly thought.

Hon SALLY TALBOT: So the commission would have been includedasd¢meetings?

Justice Barker: It certainly would have been invited. | am amgwy they will have been. | have
conducted some difficult guardianship hearings e @omes to mind in particular - where the
Disability Services Commission was represented,aandmber of other organisations. A hearing, |
suppose, is not the best place for someone to sas® issues, but if there ever is an issue in
relation to one of the parties, you expect it torésed in a hearing. If there is a particulauéss
with someone with a disability, you say “Can yousdanething about this?” As | say, my approach
to all of these thing is to say that if somebodpkk there is an issue, we want to know more about
it, and we need to find out from them just what tbal concern is. It sounds to me as though it
might have been some problem in some country arghjt may well be out of our control, but it
emphasises the need to have appropriate faciiie=xever we go. | do not think there is much
more | can say about that.

Hon SALLY TALBOT: Thank you for that.

CHAIR: 1 might call a short break now - just lookingthe time, for maybe 10 minutes. Justice
Barker, looking at the time programming for todagim not sure what your constraints are, in terms
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of needing to be away. We have members who wélbrte finish up here today at around 2.00 or
2.30 pm, if we are still going then, and | anti¢goave probably will be.

Justice Barker: That is fine.

CHAIR: My view of the document is that it is very comig, and the answers, in the main, address
the questions raised with you. | know members hgwestions that arise out of some of the
answers, and the time we have available might Isé Umed in focussing on those things that you
particularly need to add to the answers you have, lsnd the questions that members have, based
on the responses you have given. It would be toi@dlocate more time to these things, because we
can always get more information, but it is a madfetrying to fit it in.

Justice Barker: | am in a bit of a position here of counsel vdppear before me and the tribunal.

| tell them | have read their submissions, but somes they do not believe me, so | am happy to go
through it in some detail. | suggest that, whenoeeme back in, | will take up your offer, but
particularly, from my point of view, there are aupte of things here that | think you might be
particularly interested in. | will tell you whatey are, and then you can fire your questions.at us

CHAIR: That is probably a good approach. We will breakl0 minutes.
Proceedings suspended from 11.38to 11.49 am
CHAIR: Mr Justice Barker?

Justice Barker: Thanks very much. Can | just correct, in a vaigior way, one thing | said in my
evidence earlier about closed hearings? | waggiling to remember when | ever closed a hearing.
As we had a coffee just now, my associate, Amant@aldy, reminded me that about two months
ago | did in fact close a hearing. It was a vawal matter involving a person who, the evidence
showed, was suffering from a number of difficultiescluding psychiatric problems. In the
circumstances | closed the hearing while we helaatl matter. | later made orders and made an
order for non-publication of that person’s name wioeders were made affecting her. That is an
example of when it has happened.

Mr Chairman, if | can then go to your invitation to a sense, identify particular matters thatyrfro
my point of view, | think the tribunal would ward emphasise from a number of questions asked
and that, from my point of view at least, are iagting and broader issues. | think on the last
occasion | was here, again in these answers, | tedpoint that the tribunal’s view, and certainly
my view, is that vocational regulatory bodies, ttagious boards that oversee various professions
and vocations in the community, should all haveiaomdisciplinary function. All of the health-
related VRBs now have it - the Medical Board, theird¢s and Midwives Board, the
Physiotherapists Board etc. | do not see any reagwny architects, veterinary surgeons, land
surveyors and all the ones who do not have it @&ead left out should not have it; | think they
should. From my point of view that is not an issliehas been raised at various times. | supgport
recommendation, in effect, to the committee that be supported.

The question of mediation has come up in many ctsiteWe discussed it again today. | just
wanted to say something. | think it is in the aesthat has been advanced by me. It is, this year,
to undertake a project which will actually resulta major paper being presented to the national
mediation conference in Perth later in the yeauabite SAT brand of mediation. There is a lot of
interest amongst users of the tribunal as to hownediate. There is a lot of theory and a lot of
practice from bodies such as LEADR and IAMA andWestern Australian group that brings all of
the people involved in mediation or, alternativalispute resolution together hearing what we do
and how we do it, because we, of course, have &lwduch is a little of a variation on some other
voluntary models of mediation in that we have adktime members and some sessional members
as mediators. They come to mediations with knogdeof the matter. They are trained mediators.
We are developing our own process. We want tobbe ta look closely, statistically, at what we
are doing, the methods, consistency, scale, ancbmgs. We want to be able to produce for
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ourselves, so that we can refine our own process)wch data as we can. That will happen during
the course of this year and culminate in a majpepa hope, in about August, | think. | wanted to
mention that to the committee. That will be instireg.

There are some questions that are raised in diffgskaces about the process or the rules that
govern review proceedings where, say, the Commmssiof State Revenue is involved. | should
preface my comments by saying | greatly apprecigbedperiodic regular meetings that Judge
Chaney and | have with the Commissioner of StateeRae and his officers who come along and
representatives of the State Solicitor's Officé.hds been a prime example of how it is important
for the tribunal at our levels to meet with impaottalecision-makers who become involved in
tribunal proceedings. We are able to discuss geraf policy matters. It is very important in that
area because until the State Administrative Tribwees set up very few matters in relation to state
revenue went on appeal, under the old system, @éoStlpreme Court. It was said, putting it
colloquially, the commissioner could control thegess and there were a lot of disincentives in that
process for an applicant to go very far, becausgght be an interesting issue but if they lostythe
would be visited with a big bill for costs awardaghinst them.

The proceedings in the tribunal, of course, aré-freg, and we have resisted, including the revenue
area in a few matters, making cost orders. On§prheone acts badly, egregiously, will that ever
happen. We have resisted doing that. The reaslbleen that there have been a large number - an
exponential increase, compared with the previoas-ef review applications in revenue matters.
The issue that then arose and has arisen for thensioner is that he comes to the tribunal in the
same situation as everybody else who is a decisi@ker comes to the tribunal on a review matter.
Application is made by a person to seek reviewhef decision. The tribunal’s obligation is to
consider the matter de novo. Despite the curréngfQustice’s desire not to see Latin used in any
context, the legislation actually uses here, g8 itour collective fault and, | suppose, not his or
mine on this occasion! That simply means that t@edsin the shoes of the decision-maker. We
start afresh, we consider the evidence as it igyt@hd we make a decision as of today. We need to
be persuaded that it is right and proper that dleatsion be reviewed. The commissioner wants a
provision in his act, which we would then have &spect, that says the onus in state revenue
reviews is on the taxpayer. That was raised wstmwarious ways and in discussions that we have
with the commissioner. We have said to the comongs consistently that we do not see how
adding an onus provision actually changes the gahie commissioner has the view that it might
assist in certain areas. It might mean that higcefdoes not need to make such detailed
investigations in some areas, because if the anas the taxpayer to prove something, then he will
just sit back and see what the taxpayer produces.

| think, without wanting to be too short and misesgent the commissioner’s proposal - he may
well have made, | think, more detailed submissiaingut that - | am not personally convinced that
it makes any difference. We have to have inforomtiefore us to say that the commissioner’s
decision was wrong. We have to decide what theecoand preferable decision is. | do not think
it matters if there is an onus provision. Theransonus provision in some other states. The teade
in this would have been the commonwealth, becaheg were the first to come up with an
administrative appeals tribunal, and revenue ndtatas then, and still is everywhere, of great
moment.

[12 noon]

It does not matter who is in government. Peopld Hre in government are looking after the
community’s interest and want to make sure thapfsewho have to pay their taxes pay them. The
commissioner has got a very weighty responsibtlityespect the revenue, as the tribunal does |
should add, when we stand in his shoes.

| do not see why an onus provision will make arffedence. | might be wrong about that but it has
not been demonstrated to me in any decision thavé made. Judge Chaney and I, | think, have
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made nearly all of the revenue decisions, a nurob&rhich have gone on appeal to the Court of
Appeal. We have found, earlier on, for the commissr in some cases; we have found against the
commissioner in others. The commissioner has dostappeals when he has won before the
tribunal. | do not know whether he has won on appéen he has lost in the tribunal yet, Judge
Chaney, but the system is working. | will ask Jeidthaney to say whether he disagrees with us or
not, but | do not think he does. We have not ds@an the existence of an onus provision will
actually make any difference to our decision making

Judge Chaney: | agree with that. | think in practical termamakes no difference at all because
the parties come to you, the taxpayer is therestsyade you the decision was wrong and, if they
do not bring forward adequate material to demotestilaat, as a practical onus they fail. So the
imposition of a legal onus, | suspect, will makedifberence.

Justice Barker: A practical example, so you can understand gsume we get quite technical, is
that a range of revenue decisions come but a \argufite one at the moment is in respect of
payroll tax. Who knows if payroll tax will survivevenue reforms in Australia? It would be nice
if it went and we did not have to worry about ittie tribunal, but the issue usually is - always is
whether a person to whom a putative employer isimgaayments is in a relationship of employer
and employee with the person, or whether the gikeson is truly an independent contractor. The
commissioner says that they are on wages, theyeally employees, they are not independent
contractors. The applicant comes to us and sagt ithwrong, they are really independent
contractors. Then what does an onus provisiorabaut that? If the applicant is going to win, they
are going to have to call a whole lot of evidenzemake out their case. The commissioner in a
sense does not have to do a lot at all. He céytaiants information, wants to be able to tackle
them, and the tribunal can do all of that. Thieumal has full powers to say to an applicant, “You
need to produce this, this and this. You shoul@dm®vering these questions.” So we can cause a
full investigation to happen. An onus provisioalhgis irrelevant in my view.

| did write a letter - | think | might have beertida to the tax review that has been referred to to
express a view. My views were represented oneovayother to the tax review because | spoke to
the head of the tax review who makes submissiortheéayovernment about those matters, and |
think what | have said today is consistent with ilh@ave said throughout.

Hon GEORGE CASH: Justice Barker, you might be interested to kmloat some of the members

of this committee have been involved in the consitien of taxation administration bills in the past
when we have had considerable representations tlienCommissioner for Revenue, and some of
us took the view that the commissioner should pettaxpayers as second-class citizens; that they
should have, where reasonably possible, equalsiigimd it seems to me that what you have said
would appear to support that general view.

Justice Barker: Yes. | think it is, with respect Mr Cash, noy mole to make that more detailed
policy analysis, but what | can say at a techriea| is if | thought the state revenue was losing
because there was a deficiency in the act, | wealdso and say so clearly, and we are not seeing
it; that is the point.

The other issue that came up, which is also meation the questions in these discussions we have
had with the commissioner, has been in relatiowhether documents that would be the subject of
legal professional privilege that are in the consiiser’'s possession should be given to the tribunal
as part of the obligation of the primary decisioaker to give us all the documents they have got
that are relevant to the matter in question. Lettake you back just a step to remind you about
what the rules are that govern these sorts ofwepi®ceedings in the tribunal.

Because we are the substitute decision maker pliilesophical and practical idea behind the
legislation is that when somebody makes an apphicdor review, in effect, the primary decision

maker calls in the delivery van and puts in it dbistdy everything they have got that touches on the
guestion and sends it down to the tribunal - wesHfavmal rules in place that say they should give
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us those documents within so many days. They alledcthe section 24 documents, because
section 24 says that they should give us their oh@tus. There has been a question lurking around
the place about whether the documents they hage/¢ous include those which, if they were in the
Supreme Court in some proceedings, would be thecubf legal professional privilege. My view

is - and | have said this to the State Solicit@féice, which, on behalf of the commissioner, made
representations to the Attorney on this point andsponded in the course of all of that - that |
think, if you read the act, as a primary decisicaker you have to give us everything you have got,
and that includes the legally professionally peggd matters. What we do with them is another
guestion, but if we are the substitute decisionenake are obviously intended to have everything.

The commissioner considers that the legal adviaehb has got should not have to come to us. It
is not so much that there is a stand-off abouidbge, because it has not actually become an issue,
in a practical sense, in the tribunal. Every tithe commissioner, through his solicitors, lodges
documents, there is some notation somewhere osetti®n 24 bundle that says, “We’re not giving
you these”, so they sort of maintain their positioRerhaps there would be a day when we say,
“Well, we want to see them.” There might be cirsiamces where one wants to, and the view that
| have adopted, as a matter of philosophy, if yike,lis that the Parliament has set up this
administrative review process. We are the subbstiti@ecision maker. We are supposed to see all
those documents. If a primary decision maker didehsome document - for example, lawyer’s
advice - that did tell them something, and the Wy had acted was in fact quite contrary to what
they had been advised, as a matter of public atability the tribunal should be able to read those
documents and make some comment about public astnaition in relation to that decision maker.
That would be a very, very rare occasion, but tieeeproper logic behind the idea that everything
should come to us. If the position is to be othsew again, the Office of State Revenue is thg onl
body that | know of that has actively raised tlsuie, although the State Solicitor’'s Office perhaps
in voicing its view, purports to speak for a rargfgoublic sector bodies that it often appears for -
then | think the legislation should be made explisWhat | have said very succinctly in the answers
Is that in the tribunal’s view, legally professitiggrivileged documents do have to be given to us
under section 24. If it is thought the positioroskl be otherwise as a matter of policy, then this
committee should make a recommendation to thatteffedo not support it.

| think at this point it would be best for me todpgiet, Mr Chairman, and invite your questions.

Hon GEORGE CASH: | was interested in legal professional privilegeéhich has now been
covered as far as the tribunal is concerned. Therarea that | thought would be helpful to hear
from Justice Barker on is the area of the Officahaf Public Advocate. A number of questions
have been taken from the submission of the Pubdicodate. There are answers to those various
guestions. The question that | have is that ieapgd that the Public Advocate did not have regular
meetings with the tribunal, from the way in whidhetquestions that were contained in the
submission were framed. However, from our eadiscussions between the committee and Justice
Barker, it seemed to me that there was a ratheedlelationship between the two bodies. Perhaps
Justice Barker might wish to comment on the pasitibthe Public Advocate and the tribunal.

[12.10 pm]

Justice Barker: Thank you very much. Let me say immediatelyt tha relationship between the
tribunal and the Public Advocate is critical to tpeoper working of the Guardianship and
Administration Act. The Public Advocate performery important roles in the community. In
general terms, the Public Advocate comes to exprbss an appropriate outcome is in relation to
guardianship and administration decisions in comphlses. The tribunal has the power to ask the
Public Advocate to investigate matters. The PuBlidvocate has the power to look at every
application that comes in and to decide whetherPhblic Advocate should be involved in those
proceedings. We have, you might say, a symbiefiationship. At times, we probably have the
relationship that close siblings have; that isyttle not always agree with each other fully butlov
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each other dearly. The relationship between tH#i¢®®Advocate and the tribunal, in my view, has
been very close from the outset. Just to backupato that you understand it, | hark back to the
time when | was appointed president of the Guastigmand Administration Board in April 2004.
The first thing that | did was to go to the PubNdvocate’s office to meet the Public Advocate -
who was then and was until recently Ms Michelle t§osho has done an outstanding job in that
office - to understand just what the needs andireopents of that office are. The Public Advocate
has jobs that go beyond turning up to the tribtoadvocate about matters. The Public Advocate
must also disseminate matters more generally iptidic sphere. There are resource issues for the
Public Advocate. The Public Advocate could not kvproperly if the tribunal referred every
application it got to the Public Advocate. Thesea need for liaison and there is a need for
discussion. That was always recognised. As sedheatribunal was established, we followed an
example that the Victorian Civil and Administratiiegibunal had been trialling for some time,
which was to have a liaison officer between the lieuAdvocate and the tribunal. That was
established in 2005 and continues to this day.ré fea relationship with an officer of the Public
Advocate’s office who comes in, meets people ares ddes and referrals that are made. It is
practical liaison. On top of that, we have reguhmetings between staff as well.

Mr Watt: Between managers of both offices.

Justice Barker: The managers at the staff level meet regulafligen there are quarterly meetings
between the senior member - Deputy President, J&dgert, is very often involved - and the
Public Advocate or the people immediately below herthat office. There is quite a lot of
dialogue. To take your point, Mr Cash, | thinkstprobably unfortunate that the issue about the
importance of communication is raised in a way thaggests that we do not talk. To the contrary.
What | think the question reveals is a reality thathis very difficult and challenging area of
decision making, as | explained to Ms Watson earkehere public agencies like the Public
Advocate and the tribunal have distinct jobs tottere needs to be a lot of discussion. Sometimes
there is not complete agreement. Sometimes weheuPublic Advocate under pressure about
things. Sometimes the Public Advocate thinks tlat should not have perhaps requested an
investigation. Sometimes we might be consideretiadwe asked for responses from the Public
Advocate within time frames that are difficult fire Public Advocate to meet. We need to talk
about and get proper responses to all of thosetipgh@dministrative issues, because it is a
resourcing issue on both sides. There are timenhe tribunal falls down because we wanted to
get an order made to the Public Advocate prontoiahds taken, through our administrative error,
more time than it should have taken, and we carproperly criticised for that. We have
mechanisms in place that are designed to keegdkiisgas closely as we need to, to make sure that
everybody gets the best possible outcomes. Tlraare been times over the past three years when |
have specifically asked the executive officer toetm@nd discuss processes so that we harmonise
them properly between our two offices. For example introduced email communications early
on when there was reluctance by people to use @maimunications, but it is reliable and quick.

It is all about making sure that we have relialrld quick communications. That, | think, led to the
establishment of the managers’ regular meetingmFny perspective, we have got good processes
in place. That is not to say that it will remov#fidulties, but it is there to facilitate the rewed of
difficulties.

Hon GEORGE CASH: Thank you.

CHAIR: What occasions prompted you to specifically ek executive officer? Was that just
because of changing procedures - a new way of dhings - or was it a breakdown of some sort?

Justice Barker: Yes, it was two things. | will ask Alex Watt tespond. Early on there were
guestions about just how the process worked. dltsaflex, “Look, rather than have someone more
junior go, let’s try and deal with this up-frontPerhaps Alex could comment.
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Mr Watt: Yes, an example might be where reports are geaviby the Office of the Public
Advocate to the tribunal. Between the tribunal #mel Public Advocate we established a protocol
for the delivery of reports from the Public Advaedlty email and the acceptance of those reports by
email. Additionally, we have protocols for the igtety of information to the Office of the Public
Advocate and the timeliness of that as well. Weehsome process mapping around that and some
procedures that are attached to each processhentidave been shared with the Public Advocate.

Justice Barker: The other example early on that Alex would remathat we were very keen to
make sure that we met that historic benchmark gbefScent of matters determined within eight
weeks. | pushed it up to 80 per cent and we airydeetter than that. When we first started doing
that, there were actually some complaints that weevmoving too fast. The Public Advocate does
have a job to do, an investigation, and if we tdsél matters for the Public Advocate six or seven
weeks out, they would be struggling to meet it. Wéxised a process whereby we consult with
them appropriately and make sure that we list mateéethe outside part of that period so that they
get the maximum time to do their job but we stilve a chance of meeting the citizens’
requirements of getting an order as quickly as tay have it. So far as the Public Advocate and
the tribunal are concerned, we will continue tk @bout the exact same issues, with variations of
them, in the years to come.

Hon GEORGE CASH: The next area that | wanted Justice Barker twsicler was that of the
Public Trustee. As you are aware, the Public Beistas made a number of submissions and has
raised a number of points within those submissiohs particular, | refer to question 31, which
discusses confidential information and the Publiusiee’s view on the release of certain
information. | also direct you to question 26, erhiseems to be more of an irritation than a
complaint. Question 26 is in respect of the cdsihedical reports and question 31 relates to the
release of what they say is confidential informatibut also refers generally to your relationship
with the Public Trustee. Some of the issues hppear to be irritations, which you would normally
expect to be taken up with the tribunal. Otheespanlicy issues, which they are certainly entitied
raise, and have.

Justice Barker: Mr Cash, thanks for raising that. My perceptminthe relationship with the
Public Trustee is that it is very good. We are @noousins with the Public Trustee than close
siblings.

Hon GIZ WATSON: First or second cousins?

Justice Barker: Probably distant first cousins. What happenshin tribunal is that the Public
Trustee comes into the game when there is nobagyveho can be appointed as administrator. The
job of the Public Trustee is extremely challengitigerefore, because it is an administrator of last
resort. Some of the most defenceless people inctimemunity finish up having their affairs
handled by the Public Trustee. The Public Trustiée, the rest of us in this sector, has a
challenging job. There are staff attraction antémton issues. The Public Trustee has been
responding in the last year or two to the neepfm@ach administration in more modern ways than
were perhaps available to the office in the past.

[12.20 pm]

The creation of the State Administrative Tribunisloamarked off the responsibility of the Public
Trustee in many areas, such that the tribunal ngdn as the Guardianship and Administration
Board before it did, actually managed the estate® @dministration orders were made, and acted
on its own initiative whether to chase up admiaisirs and do this and do that. The Public Trustee
supervises the review of administrators’ activitesl also acts as an administrator, and they are on
their own.

We have regular meetings, in which the Public Addecand the Public Trustee come to the
tribunal. 1 usually attend those - not always, liut am not there, in any event Judge Eckert,
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Deputy President, will be there, and Ms Jill Toghsgnior member in the area, will be there. We
have extremely cordial relations and we get on .well agree, with respect, with Mr Cash’s
observation that these are the sort of thingsshatild just be taken up. Indeed, | am surprisey th
have not been. Some have already been resolvkohkl They seem to me to reflect a particular
issue that a particular officer had on a particutaatter, and they are not, to my knowledge,
systemic issues. The question that you first ifledt | think, was 31, was it?

Hon GEORGE CASH: Thirty-one, in respect to confidential informaati

Justice Barker: It is one of those questions which, when we rigaahd if we had more time, we
could go - well, it is not appropriate for us, uthe future if we had more time we could go back
and talk to the Public Trustee about just whatiskae really is. Our response is simply to say, tha
look, if there is something in the tribunal thatafves parties, we are obliged, as a matter ofrahtu
justice/obvious good decision-making process, ferreelevant information to all relevant parties.
That is what we do. | am not sure exactly whatdiewhich caused the Public Trustee to fear that
confidential information was being misused, busia little bit like the discussion earlier abol t
Disability Services Commission. | think, for me, flags a need just to maintain our good
discussions and encourage people, if they havieulifes, to tell us. We try to have our arms very
open; we do not want to be in any big brother, sigjer or big cousin role. We want people to
come and tell us if we are annoying them or if m@endone something that upsets them. | am not
aware of it being an issue, Mr Cash, really.

Hon GEORGE CASH: Twenty-six | think you have generally coverdak telationship between
the tribunal and the Public Trustee, and that theeeregular meetings. | am sure some of the other
issues -

Justice Barker: Yes. What we would love to do is the last seo¢ein the answer, because it is a
big issue. Medical practitioners - | do not thibk Talbot always liked getting a call from the
tribunal saying, “Could you let us have a medieglart, please, about” -

Hon SALLY TALBOT: No, | am a real doctor. Just for the recordyrl a real doctor, not a
medical one.

Justice Barker: | am sorry. You will appreciate the point thetou are sitting there and the
tribunal rings and asks you to give a report, ymi@erhaps wondering, if you are not a part of the
public sector, “Who is going to pay for this?” Mea practitioners, fortunately, are very
professional in their dealings, but we think it webbe great if you could get the commonwealth,
through the Medicare system, just to pay a feetherissuing of this report. That would mean,
amongst others, that the Public Trustee, too, wooldbe complaining about having to shell out
some dollars. The Public Trustee gets criticisechftime to time, and over the years, because they
get to manage an estate as an administrator, igbtaa certain amount of money in it, and they
have charged interest, or their usual fees, arwrit take away the body of the estate they are
managing. So they are trying to be prudent, artley have to spend money, they would prefer
somebody else to do it, but we do not have the mmémspend on it either. So it would be good if
we could get Medicare to pay.

Hon GEORGE CASH: Yes, yes.

Hon GIZ WATSON: | notice there are a number of questions witther elaboration around the
issue of local government and planning and devedspirapplications.

Justice Barker: Yes

Hon GIZ WATSON: The further answers are useful. | just wanteduiz you on a recent query
which | had with a particular local authority, whienade the comment that the trend they were
finding is that the developers were using the that SAT was there and that almost automatically
things were going to end up in the tribunal, to g@huinely negotiate with the local authority ie th
first instance. | am not sure whether you are &bleomment on that. The particular council was
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then saying that this also led to a lot of expenSame of the comments from the WA Local
Government Association seemed to reflect the sdnmg.t The local authorities were ending up
having to spend a lot of time and resources atttioeinal, dealing with those development
applications in that forum, whereas they previousdyl, kind of, dealt with them, in their view,
adequately at that first instance.

Justice Barker: Yes.

Hon GIZ WATSON: 1 guess it will all depend on which side of fleace you are looking at that
from, whether you are a developer or a local cdunci

Justice Barker: Partly, yes. If | could make some commentsd dudge Chaney will need also to
respond to this. There might be more than onditegie impression about all of this because, as
you have just said, it might depend where you taeding in relation to it. Just to hearken back to
my comments about the former system of review irgjab state revenue matters, which used to be
controlled by the commissioner entirely, he coubdkpl the fence and carry a shotgun and virtually
not let anyone over it. If you were a citizen, yanuld not do too much. The situation in relation
the planning and development review processes éas different from that for some time, before
the ministerial appeals were removed a few yeaosaagl everything then went to the refashioned
Town Planning Appeals Tribunal. The process probaypically involved local government
making a decision, they understood that if somedidenot like it, they could appeal it, and the
processes of appeal usually were that things jestw a final hearing. Things like mediation did
not really exist. Certainly, in the earlier daydtee old Town Planning Tribunal, that was the case
The system, though, has developed, evolved, oeeydlrs. | was appointed chairman of the old
Town Planning Tribunal in 1989, and occupied thagifpon for about four years - | think until the
end of 1993. One of the first things | did wasl @almeeting of all the different industry and
involved groups to say, “What do you think abougaging in mediation?” It was a new thing in
1989, but | was interested in it then and readtafidhe literature and investigated the practices.
There was a lot of support, particularly from inglys The reason was, as | have always perceived
it, that industry values the opportunity to sit doand talk about some proposals, and not just have
them dealt with on papers or by, from their pergec less than useful communications, and
believed that if you could just sit down and ta#nsibly about some conditions or whatever, that
you might find some common ground. As you will knfsom everything | have previously written
and said on this topic, | strongly believe in thedmtion processes in relation to all sorts of
different matters. There is no doubt, from a logavernment point of view, the growth of
mediation and the reliance on it in the tribunal,aasignificant alternative to just going to final
hearings, has caused some difficulties. It isangle of culture, it requires a different engagement
and it requires people who come to the tribunalvking what it is about. We expect people to
engage with us and to engage with others to tafluiateal issues. The result is, as our statistics
show that we have laid out for you, a significantniber of matters, both in the class 1 processes,
which engage people pretty much in mediation fromdutset, and in class 2 matters - | mean, we
do not go to final hearings all that often, by camgon, and certainly by comparison with the old
days. My feeling about this is that we have atyualoved through the transitionary period, and
that there has been some unhappiness about mediatio local governments in particular because
they feel a little disempowered in the procedure.

[12.30 pm]

If you are a decision maker trying to resist thpl@gant interests, probably a much better positon
try to get to is where the Commissioner of StatedRee used to be, standing on the fence with a
gun and saying, “If you try and climb over that ayed review, look out!” - it might have been more
convenient for local governments to say, as | tlsoike of them have said, “Why don’t things just
get listed for final hearing?” We just do not ek that is an optimal procedure. We believe that
when you get people to sit down and talk about issales, you can find common ground. We are
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not forcing people to do it, but many matters gealyi resolve because the parties are happy with
that outcome. It means, from a cost perspectnat,douncil officers may need to be up to speed, or
their consultants need to be up to speed, andribeyg to genuinely engage in the process. They
might need to come in and talk on more than onason about a matter. Class 1 decision making
will often involve - we still call them directionisearings, rather than mediations straight; | think
they can be referred to as mediations proper ds-ywebple coming in on one, two or perhaps three
occasions to work through still some quite compiegatters. However, the result is that you can
come to a professional understanding that parkirapngements like this would be satisfactory; you
know, height would not be a problem if you did thedher things. It takes a bit more time, more
involvement from a council’s point of view and umdbedly, in a number of cases, some more
expense. The result, though, is that you do rest fimish up going in so many cases to what might
be a three or a four-day final planning hearingerehthey might actually feel obliged at that point
to go and call lawyers. The system has changed,lathink a lot of people have come to
understand it. There is no doubt that the devetwynindustry, Ms Watson, appreciates that
process. | think there are a number of plannintaities that have come to understand it and be
engaged in it very well, including the WA Planni@g@mmission. The culture is changing. Quite
unapologetically, as president of the tribunahihk it is a good thing, and it is consistent withat

we do right across the tribunal. It can possibbntlead to a perception, the one that was conveyed
to you by a local government official, that thisans that industry can simply say, “Oh, we’re not
going to be terribly interested in you in the eatfys because we’re going to finish up in SAT and
we’re going to do it all down there.” | would like think that that does not happen. | do not know
that it does. Undoubtedly, though, if you are apli@ant or a person representing an applicant’s
interests, and a local government, from their pegtpe, is being difficult about something, they
might say, “Well, look, you know, we can talk abahis in the tribunal eventually!” Maybe that
happens; | do not know. However, if the triburgatioing a good job - and, again, it might be that i
is, in that sense, not so much a victim of our eascin that regard, but that people sometimes
choose forums where they think real issues areggoiine properly dealt with and they are going to
get administrative justice - it can go both ways.

Hon GIZ WATSON: So, is there a requirement that there has bgemaine attempt to come to a
resolution ahead of time with the local authority?

Justice Barker: There is, yes. Section - it has just gone éuyhead for the moment -
Judge Chaney: Section 87(3).

Justice Barker: Section 87(3) says that -

Judge Chaney: | think it is section 87(4).

Justice Barker: There are two provisions, actually, in sectioh 80ne says that the decision
maker has to have seriously dealt with somethirtjtha other one is that the parties affected have
to have properly been involved. Our powers in tegiard are that if we really think that someone
has just abused the process and tried to bypasgrih@ry decision maker, we can invite
reconsideration by the primary decision maker. ph#gosophy of the tribunal is very clear about
this. We take our role as a substitute decisioRemaeriously. We are not a primary decision
maker. There are a range of matters, right thrahgtiribunal, where we will send something back
to a primary decision maker if we think they hawseib cut out of the game, because primary
decision makers are the ones who make all thesemws decisions that enable the whole system
to work. We are there as a backup to look at fffecult cases. We are not there to become
primary decision makers. | will ask Judge Chanéether he is aware of any particular examples
to substantiate it.

Hon GIZ WATSON: And perhaps whether it is an issue that pasditylarises in this area of
planning and development applications.
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Justice Barker: |If it does, this will be the only area becaubker¢ is so much money and
contention and historic battle. It is the sameuatbthe country, | think.

Judge Chaney: | have heard that concern expressed, | thirtkénforums we have held with local
governments. From time to time that has arisearassue and a concern, so | am alive to it in
looking at applications that are coming throughthihk that the prospect of taking a matter to the
tribunal probably looms larger in the stage thaapplication is going through in council now than
it did in the days of the former tribunal. So @snsuch as deemed refusal provisions are being used
a lot, where under a town planning scheme a loo#thagity has to make a decision within,
commonly, 90 days. They are being, | am sure,imuhe marketplace, held over the heads of
council by developers who are saying, “Well, yowkn if you haven’t done it by the due date,
we’re offl” The concern, as | understand it, iattithe developer is really not making a bona fide
attempt to present everything that needs to bespted at that first stage on the basis of, “Wedll d

it all later and see what the tribunal says”, aadtdn the light of the mediation, and so on. ol bt
observe that to be the case. | have not seen cases through that are half baked and are
developed in the course of the hearing. Somettimeg are amended and varied in the course of
our processes, but they start from a position iickvthey are capable of approval, | think.

Two weeks ago, | dismissed an application by a ldpee on the basis that - it was a planning
commission one rather than a local authority -glning commission had not actually made a
reviewable decision. That was a case, which ig afla sign of the times - there is clearly a grea
shortage of town planners in this state. Locahauties are having real difficulty attracting or
retaining people, because as soon as they areamty the private profession picks them up. The
commission is under immense pressure within itarptay department and the result is they take a
long time. This was a case, and it was a good, eelsere there was - because it came out in the
evidence that | heard before | dismissed the thimdpt of talk of, “Well, make a decision or weear
going to appeal. Make a decision”, and the comrissaying, “Well, we need to do a whole lot of
things before we do”, and it was alleged in thattegt that they actually did make a decision. |
said, “No, you didn’t and so back you go.”

In a sense, | think there is an appreciation amodgselopers that our processes work and get
quick results. | think there is probably a congsitess that this might be a step people are going t
take and they are quite happy to take. My peroapst that the sort of notion that “We won’t even
bother to try and get approval first up from thedbauthorities” is not born out by experience.
However, | think there is pressure on local autiesibecause of their shortages of staff, andnkthi

it is a real danger that if that situation continue worsen - | think it has worsened in the three
years that | have been closely watching it - that risk; that what the councils fear could manifes
itself as a reality. However, | do not think we @nere yet. If we got to that point, we do hawe t
sanction under section 87 in respect of costgedtiple do take that course, they could be lumped
with a costs order. In any event, if that is tlesippon when it comes to us, and it is evidentnthe
we would at least manage our processes to makeraitrthe local authority had proper opportunity
to form its view, and, you know, whether you refeback under section 31 or simply take it
through the process where they get a proposal whigy take back to council and it is considered
at that stage, in the end council makes a decthimugh the mediation process.

There are ways in which the decision ultimately aera with the primary decision-maker, even if
there is an attempt to abuse the process in theenauggested.

[12.40 pm]

Justice Barker: We take the point, Ms Watson, in relation tonplimg matters, and not

infrequently seek to get the matter back to thallgovernment so they can make a decision.
Sometimes, perhaps, they do not like that, busipart of respecting the fact that the local
government in so many situations ought to be mathiatydecision, so if at an appropriate juncture
in the proceedings at the tribunal we think tharéhis either new information that has come up or
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proposals that have come out of mediations or dhiegs, we will try to get that back to the
primary decision-maker so they can have a propesideration of that. We are not, in that sense,
supplanting their primary responsibilities. It magt be the best example of all of this, but hat

a bad one: when the Steve’s Hotel redevelopment avass height, it came before me and |
eventually invited the local government concernedeiconsider that decision. It did not have to,
but it did, and it made a decision. It seemed éotonbe important from the basis of local autonomy
that they should have that opportunity in a cadsethat.

Hon GIZ WATSON: If I could add another piece of informationwiais not so much that there

was a criticism of the mediation of that processyas that that particular local authority had & se
of conditions on a particular development and opeapto SAT - | think there were 50 conditions
and only 30 were upheld - they felt that had weaketheir attempt to have a sustainable
development.

Justice Barker: One becomes topic-specific at that point -

Hon GIZ WATSON: Yes. | do not have any further detail, butduase that that would have been
because the other criteria were considered to baga met, even though in the council’s view they
had not been met.

Justice Barker: | think we are bound to say that our decisiorkimg would have been entirely
rational!

Hon GIZ WATSON: Yes!

Justice Barker: | do not want to sound glib about it, but thatwhy we believe in constant
communication with all sorts of interest groupsrtigalarly local governments. We met with
representatives of the WA Local Government Assamiat An interesting thing, for example, came
out of that. There had been some misunderstaraiiogt mediation. We invited, on occasions,
members of local governments to come to mediatiorisy to improve the communication flows,
and there was some misunderstanding about whatese @oing and the like. In fact, we addressed
some of those points in these answers. As a re$utiat meeting we immediately fashioned a
standard order which is to invite the presiderd shire or the mayor of a municipality to nominate
a person, if they wish, to participate in the médim That properly expressed what we always
wanted to express. It was an invitation. It is kbcal government, through its usual processes, th
decides who comes; it is not some rump in the dbuhat can decide to come down and
misrepresent the council’s position or whateveirtfesars might have been. It was not a personal
invitation to a particular councillor to do thaytht is through those discussions with appropriate
bodies that we get the feedback, we keep listenamgl we continue to hold those meetings
regularly. In fact, | think next month we starhamber of major local government consultations,
both in regional areas and in the city, with logavernments.

Hon GEORGE CASH: When the original bill was introduced into Pantient, in the Legislative
Council in particular there were very substantimeadments made to the bill which later became
the SAT act.

Justice Barker: Yes.

Hon GEORGE CASH: Can you tell the committee, Justice Barker, tees President of SAT,
whether those amendments have enabled the actriobetter, and if there is any need for any
other adjustments to the amendments that were méunigarticular, | refer you to your answer to
guestion 78. At 78 (b) you were asked -

Are there any amendments to the SAT Act, SAT Reguia or the SAT Rules which you
consider are warranted?

The answer to question 78 (b) states -
Apart from the matters in train referred to in (@),other amendments are required.
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That would seem to lead me to believe that the 8&tTis working pretty well. Perhaps you would
like to make some general comments in that redard] recognise that in a number of the answers
contained in this document - for instance 71, 7@ &h - SAT agrees with the need to amend some
other acts. That is just an example of some ahth®ight through the report there are examples of
where you generally agree with the need to amentesather acts, in some cases simply to have
greater clarification of various issues that hagerbraised in other areas. | have to say that | am
led to believe in general terms that SAT appeaiset®ve that the SAT act is working reasonably
well, but that is for me to believe and for youet the committee whether that is reasonable.

Justice Barker: Yes, there are a number of components to thebagmquestion. The very first
one invites an analysis of the amendments that imenaduced during the earlier legislative process
and the contribution they have made or might beghbto have made to the working of the act, as
well as an invitation to say how the SAT act isrmgpi In answering the question as you have put it
out, Mr Cash, there are two aspects to the SATimetsense. There is the SAT act proper, with its
regulations and rules, and it enables the tribtmdb its job. Then there are all of the enabhots

of which we are now up to about 150, and if theran inconsistency between the enabling act and
the SAT act, the enabling act prevails. So, faregle, there are special tribunal constitutiongule
as to who sits in a legal practice matter. | haveit in certain cases and so on, and my usual
discretion as to who should sit on the matter istrmdled by the Legal Practice Act. One needs to
look, in some situations, at how that primary aotks and the sort of regulatory scheme it sets out.
We have not brought too much into that, but | calhthe committee that we have, through the
CTAC - | am not sure what it stands for, but itaddo with strata titles; it might be STAC -

Mr Watt: If | may correct that?

Justice Barker: Please.

Mr Watt: It is the Community Titles Advisory Committee.
Justice Barker: Thank you. Mr Watt is right up on that!

We have - particularly through our senior membdiveCRaymond, who is on that committee -
made contributions to the committee as to the wgrlkdf the Strata Titles Act, but we have also,
through me, made express tribunal recommendatient® dow the Strata Titles Act might be
improved. We have not, in these submissions, brougthat substantive issue in many cases.
There is for example, as | mentioned last timepgkimg group of the Public Advocate’s Office, the
tribunal and the State Solicitor’s Office to lookthe Guardianship and Administration Act, which
requires a review, and that is a real job on it®.olrom time to time we see something in an act
that we think could be improved and we will puttti@o our annual report. What we said in
answer to question 78 is that by and large, with tibcent proposals in the Acts Amendment
(Justice) Bill 2007, we are happy that the bits pretes we think can be tidied up are being tidied

up.
[12.50 pm]

A point was raised last time by the Chairman, amagreed that the act could be amended in that
regard.

Looking at some of the amendments now in the ampgsed and adopted in the earlier legislative
process, it was not my job at the time to be aroedte in relation to all of that. Thankfully, | sva
tucked away deciding civil and occasional crimimaatters down in the Supreme Court and
mercifully spared having to debate any of the isswih the then members of the committee that
looked at it. | have to say that | was not sui ththought all of them were desperately needed.
However, by and large, with one exception | willntien, | think it has worked. For example, it
was useful | think to have an amendment that edalneat the tribunal to deputise a magistrate to
deal with a SAT matter - a good sensible suggestisit turns out, we have used it only once in a
guardianship matter, as Mr Watt says. | thoughtweee going to use it in relation to a firearms
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matter at Carnarvon on one occasion, but | thiokwhatever reason, the listing was cancelled or a
magistrate was not available. The reality has le¢nat area that, whilst the Chief Magistrate and
| earlier on had established an understanding@aadhrequired, and it was put in place, it has not
often been used. Itis a good idea but in practieetribunal believes in its own product andha t
processes it has developed. It believes that wihean it ought to decide matters itself, use wide
conferencing and go to that place. We want ciszeverywhere to get the benefit of what we are
doing. Magistrates are not trained in what wedomg. We can use it; it is a good back-up to
have. There are times when | think about it batehare usually a whole lot of practical reasons it
will not work. The Chief Magistrate will say, “Wiewe can’t deal with that matter in Meekatharra
until magistrate X is there on circuit in AugustWe say, “Well, hang on, we need to deal with it
immediately.” So it does not happen. That wasrdaeresting addition, worth having, but, in
practice, it has not been of great assistance greait use.

One thing that was put in was the minor matterggulare, under section 93(2), concerning matters
that have a value of less than $7 500 -

At or before an initial directions hearing in a mirproceeding the applicant may make one
or more of the following elections in relation teetproceeding -

(@) a no legal representation election;
(b) a no hearings election;
(©) a no appeals election.

If 1 had been invited and been able to come to @hdier committee discussions about that
provision, | would have strongly opposed it. Ifuyare inviting me now to think of something |
would prefer not to be in the act, it would be thadvision. My view about the legislation in a
number of areas - not all areas - is that youitaté a tribunal like ours to operate fairly buuyare
best to avoid being overly prescriptive. It usyalhuses problems down the track as much as it
might satisfy some strongly held view of a legistabr the legislature at a particular time. At a
very practical level, to enable a person to sayloh’t want a hearing here” and to be able to @all
veto on a proceeding might actually be inimicathe interests of justice for that party themselves.
There is a belief in some quarters that gettindingd of hearings and dealing with things only on
documents is a much better way - quicker, cheaperb&tter - but experience shows us that it is
not. By way of example, | had a matter in a stateenue review from what seemed to be a citizen
with a very small claim and concern. This pers@s \Wslamic and did not speak very good English
and was assisted by her son. After the mattermpnesented to me at some directions hearings, they
said, “Deal with it on the documents.” Everyoneesmgl | should deal with it on the documents.
When | started to write the decision and get ibfaroperly, | suddenly discovered it was not quite
so simple. | brought the matter back on and heleearing. She came and gave some proper
evidence; we had interpreters in and suddenly deseal it was quite different. | made a decision
that actually supported the taxpayer’'s positiony tBe end of that hearing the commissioner’s
position fully accepted, without any begrudgingtatte, the rightness of that decision. It taugkt m

- | think many of us have had this experience t jirst doing something on the documents without
a hearing is not necessarily always the best waptoTherefore, my view is informed by that and |
do not think it is a good idea to let a party dagttthere is not going to be a hearing; that partie
cannot be represented; or that there cannot b@@eah The ideas behind all of that are that you
get quicker decision making. Do you get quickenauiistrative justice? | do not think so. | would
always say that you can leave it in and include@mroa and say “subject to the decision of the
President”.

CHAIR: Were the documents themselves suggestive thaimmyght want to have a hearing; is that
what led you to that belief?
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Justice Barker: When | sat down to write the decision, suddeell questions, lack of evidence
and an inability to decide the case on the matebalcame clear. The same problem evidenced
itself very quickly under the old strata titles pess. It was thought by the old Strata Titles Refe

| imagine correctly, that the act as it used toelffectively required him to decide matters on
documents. However, when you have to deal wittutdaisputes and people are obliged to give
you just documents, they are not all trained adwescar trained writers; they do not always know
what you want to know to make the decision. Theydt always appreciate what the critical issue
iIs under the act. We like to be able to fashioe thecision-making process to suit the
circumstances. What is better is to be able totlsalythis case is obviously ready for decision on
documents, and if everyone agrees, let us go awdyda it. On a whole lot of issues, we do that,
but not have it prescribed by the legislation aadainly not have it prescribed by the legislation
that a party can oblige a particular process.

Hon GEORGE CASH: Are you aware of how many occasions 93(2) has hsed?
Justice Barker: Very, very few.

Hon GEORGE CASH: That is helpful. Are you suggesting that peshdphe words “with the
consent of the president” were inserted prior tenathe appropriate place in 93(2) - | do not have
the act before me - would perhaps overcome thetssu

Justice Barker: If there was discretion to cancel the veto, thatld be a way forward short of
removing it.

Hon GEORGE CASH: It will depend on the Parliament. If the Parlent does not agree to the
removal of 93(2), perhaps the opportunity for desion will improve the situation?

Justice Barker: There are different ways of expressing it. @oald say a party in such a case
may request, subject to the approval of the presidéhe same thing. Thank you.

Apart from that - | had not really sat down to stilkde benefits of the committee review process on
the earlier occasion - | can say that it workedtprevell with respect to all of those who were
involved.

CHAIR: My perception was that we raised this the firste you gave evidence to us, but it has
been triggered again with your reference to thddig Disputes Tribunal being brought under
SAT. Are there any other bodies that would bedbetin under the SAT umbrella?

Justice Barker: The task force report identified a number of qioifities, some we excluded
immediately for a range of philosophical and pi@dtreasons; for example, we did not think that
WorkCover should be included.

[1.00 pm]

| have actually realised that, in theory, lots gfamisations of an administrative nature couldrbe i
the tribunal, but we said no. A body like WorkCoweould not be included, the main reason being
that it has a huge responsibility, and if you pubio a body like the tribunal, there would prolyab
be a move within six months to rename the State iAditnative Tribunal “WorkCover”, because
that would seem to be the main thing it does. \idendt imagine that would come in. Industrial
relations was left out, but | have to say that wilth demise, effectively, of state-based industrial
relations processes and their movement to the dedphere, | read in the paper that one well-
known industrial relations lawyer in Perth thougjirit what was left should be given to the State
Administrative Tribunal. | took that as a complm@bout us, but we were not particularly seeking
to have that come to us.

CHAIR: It might trigger more use of your compulsory nagidn power.

Justice Barker: It would, and | think that is where that expreascame from, and there it is; there
might be occasions. So | do not think that. Tiveas a question about teachers at one point, and |
see that in the new teaching legislation thererigtd of re-hearing in the District Court.
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CHAIR: Is it the College of Teaching you are talkingpat?

Justice Barker: Yes, the college of teaching act. We said inanswers explicitly about that, that
there was no reason in principle that we shouldhaoie it. | cannot see why the District Court
should have it; it does not fit with the generadhy. We just want to make sure that, if it contes
us, it comes with a cheque, so that we can contmde our jobs.

CHAIR: That was one of those bills that | think wenbtigh before you were established.
Justice Barker: Yes. There is no reason in principle -
CHAIR: | always thought that the tribunal might be agal where it would better fit.

Justice Barker: Yes. Synergy raised a question about licensiatjers. Again, | think that should
be in the tribunal. That is after, probably, thskt force report. There was a discussion about a
number of areas that the Local Court and the Magest Court exercise, and the Small Claims
Tribunal. We said to leave that for a couple adrge Our thinking was always the same in respect
of residential tenancies and other matters thatddoel in the tribunal. Liquor licensing was then i

a separate body, and my thought back in 2002 wastthequired either deregulation or new forms
of regulation. That has happened, so there ishimptto transfer to us. In regard to the Racing
Penalties Appeal Tribunal, metaphorically, a cougdleountry race meetings worth of horses were
sent to gallop around the task force and made auatise that we decided we did not want to have
them in the tribunal, so we allowed them to gahihk there is probably a philosophical case for
them to be in the tribunal but | cannot get tooitextcabout it. We recommended at the time, and it
was part of the original bill, that the Mental H&aReview Board’s functions be in the tribunal.
You know that the president of that board and kaghat the functions should be in the tribunal,
supported, | think, by the community law servideunderstand that the Attorney General, who is
also the Minister for Health, has accepted thabmenendation in principle. | think that will be an
important and very sensible step forward. | hawa&enmy comments about the Building Disputes
Tribunal. It was umm-ing and ahh-ing about thet besy to go there. History has shown, | think,
that it would be good to have them in from a citizgooint of view.

There have been proposals around this Parliamemation to freedom of information. | think |
made a comment somewhere that we believe that if/@re given jurisdiction, the tribunal would
exercise it very efficiently. Under the proposals they were put up, as | understand, the FOI
commissioner would be maintained and have an irapbrnediation role, to filter out all but the
most intractable matters that would come throughth®tribunal. | certainly see that as a very
practical and feasible way forward. Queenslarmmbisducting a review through a special task force
chaired by Mr David Solomon into the Queenslandce&oen of Information Act 1992. | received a
copy of the discussion paper it has just issuedther day. It draws attention to the prospective
Western Australian position as being realistic, @nd noted that VCAT and the commonwealth
AAT are currently engaged in FOI decision makimglo not have a strong view about that. That is
a policy matter.

There are probably no other matters or organissitibat immediately come to mind. We are not in
the business, and | am certainly not in the busings any sense, of empire building. It is a
guestion of what is sensible public policy at tmel @f the day, and anything that comes to the
tribunal must come with appropriate resources tatdorhere are some jurisdictions that, if we
were given them, would accentuate our current hede in new premises suitable for us to operate
in for the next 15 or 20 years. We do need tolvesihat issue.

Hon GEORGE CASH: Just a general question about the PrisonerseReBoard -
Justice Barker: No thanks!

Hon GEORGE CASH: The “no thanks” related to the fact that it i€raninal matter, and it is
better handled elsewhere. Could you just advisenugour reluctance?
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Justice Barker: | expressed it too quickly - | gave my positeway! | cannot remember now, but

| think we may have been invited to comment abbig, tand | probably did represent my position
to government in a formal way at one stage. | vench see the parole process as still being
inextricably linked to the criminal processes d# ttourts, whilst they can be seen as administrative
processes afterwards. | think that is one aret hltha such discrete issues as to whether in a
theoretical sense they are exercising an admitiigrafunction. | see it as so tied to the whole
process of sentencing and the administration deseing that it ought to remain separate. It might
be a little like the WorkCover example | gave thié tribunal were simply to be known in the public
eye as the organisation that deals with parolel@ase decisions involved in sentencing, | think it
would be most unfortunate. It is one of the fewlibs that | think in practice and in theory doet no
have a natural alignment with the functions ofttiiteunal as it is.

Judge Chaney: If | may make a comment, | know that there ipravision in the legislation
affecting that body that provides that it is najured to extend natural justice in its delibenasio
They, in fact, invited me to come and talk to thabout what that means. | think it actually
indicates something of the fundamental differemceharacter between the two functions, and it is
this role within the criminal justice system thaftjuires special and different considerations from
the type of administrative decision making thataxme generally involved in, which | think does set
it apart in theory.

Hon GEORGE CASH: Thank you. Just on some other boards and tilsuhat exist, it may be
convenient later for the committee to approach $tate Administrative Tribunal to seek an
expression in respect of a number of tribunals Wetnay be considering so that you might give us
a brief answer as to whether you believe they wditlevithin the organisation or not. That is
something that may come up in due course. There@ne other areas that we still have to pursue.

CHAIR: We may also come back to you with some concehwit the areas you have already
identified as being desirable. That might be a@ss of ongoing dialogue with you.

We do not have any further questions for you todiaymight be that we do not see you again as
part of this process of the review of the act. nkhgou very much for the evidence you have given
us today. We appreciate the evidence you havengiwveprevious occasions, and all the support
and assistance you have provided to enable usve foovard with our review.

Justice Barker: Thank you very much, again, for the opportundyexplain the jurisdiction and
the operation of the tribunal. 1 think this progdsas been very important and useful. It has
certainly helped us to keep focusing closely ontwigdo. In the course of it all, | came to realis
that we are probably the most publicly account@iddce-related organisation in the entire country.
We have enjoyed, when all is said an done - enjoyguaobably not the right word, but we have
appreciated the value of engaging in this procasthank you for giving us the opportunity.

CHAIR: Thank you very much. That concludes the heaodgy.
Hearing concluded at 1.11 pm



