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Hearing commenced at 10.13 am 

 

MACKNAY, QC, MR ROGER 
Commissioner, Corruption and Crime Commission, examined: 

 

SILVERSTONE, MR MICHAEL 
Executive Director, Corruption and Crime Commission, examined: 

 

WATSON, MR ROGER 
Director, Corruption Prevention, Corruption and Crime Commission, examined: 

 

SUTTON, MR ROBERT 
Acting Director, Operations, Corruption and Crime Commission, examined: 

 

 

The CHAIRMAN: Commissioner, just before we start, I might indicate that the media have been 
invited to take certain footage just for the first minute or two of our hearing, and once I conclude 
my opening statement they will be dismissed. 

Mr Macknay: Thank you. 

The CHAIRMAN: On behalf of the Joint Standing Committee on the Corruption and Crime 
Commission, I would like to thank you for your appearance before us today. The purpose of this 
hearing is for the committee to speak with the Commissioner of the Corruption and Crime 
Commission, Hon Roger Macknay, QC, in aid of the committee’s inquiry into how the CCC 
handles allegations and notifications of police misconduct. Also joining us today is the executive 
director of the CCC, Mr Mike Silverstone; the CCC’s acting director of operations, Mr Robert 
Sutton; and the CCC’s director of corruption prevention, Mr Roger Watson. This is the first formal 
hearing convened by the committee in aid of this inquiry. Further public hearings are scheduled to 
take place in September, and details of those hearings will be released by the committee in due 
course. I take this opportunity to introduce myself as the chair of the committee. To my left is the 
deputy chairman, Mr John Hyde, MLA, the member for Perth; to his left is Hon Matt Benson-
Lidholm, MLC, a member for the Agricultural Region; and to my right is Mr Frank Alban, the 
member for Swan Hills. 

The Joint Standing Committee on the Corruption and Crime Commission is a committee of the 
Parliament of Western Australia. This hearing is a formal procedure of the Parliament and therefore 
commands the same respect given to proceedings in the houses themselves. Even though the 
committee is not asking witnesses to provide evidence on oath or affirmation, it is important that 
you understand that any deliberate misleading of the committee may be regarded as a contempt of 
Parliament. This is a public hearing and Hansard will be making a transcript of the proceedings. If 
you refer to any documents during your evidence, it would assist Hansard if you could provide the 
full title for the record. Before we proceed to the questions we have for you today, I do need to ask 
each of you a series of preliminary questions. Firstly, have you completed the “Details of Witness” 
form? 

The Witnesses: Yes. 

The CHAIRMAN: Do you understand the notes at the bottom of the form about giving evidence to 
a parliamentary committee? 
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The Witnesses: Yes. 

The CHAIRMAN: Did you receive and read the information for witnesses briefing sheet provided 
in advance of today’s hearing? 

The Witnesses: Yes. 

The CHAIRMAN: Do you have any questions in relation to being a witness at today’s hearing? 

The Witnesses: No. 

The CHAIRMAN: At this point the media are dismissed. Those in the public gallery are welcome 
to stay. 

Commissioner, in the usual way, when we proceed to the questions from the committee, I will 
direct them through you and, at your discretion, you will direct them to your officers as you deem 
fit. 

Mr Macknay: Yes, of course. 

The CHAIRMAN: But before we proceed to those questions, would you like to make any opening 
remarks? 

Mr Macknay: Yes, thank you, Mr Chairman. The committee, I trust, have received a submission 
from the Corruption and Crime Commission dated 20 July 2012. 

The CHAIRMAN: Yes, that is right. 

Mr Macknay: However, as the committee have deemed that this ought be a public hearing, it 
seems to me that for the benefit of those present I ought briefly speak to that submission, which I 
intend to do, to provide some background. 

The CHAIRMAN: Perhaps, Commissioner, at this point—I will welcome you to do that—I will 
just indicate that the committee has resolved this morning to make that particular submission 
available publicly on its website. 

Mr Macknay: Yes, very well. Yes, thank you. Before I turn to the submission, Mr Chairman, in 
relation to commission oversight of allegations of use of force on the part of members of the 
Western Australia Police, as that matter is something that has aroused some interest, and indeed 
perhaps some controversy, in recent times, there is one thing I would like to say in relation to that, 
and I think it is an important point to make. You will recall, Mr Chairman, that the parliamentary 
inspector made some criticism of the commission in relation to the number of investigations the 
commission had carried out into allegations involving the use of force. Although this was 
information which was provided by the commission, I think it is probably fair to say that the 
commission provided the information in a way which perhaps did not give proper significance to it, 
and by doing so, it seems to me that the commission probably did itself a disservice; and that is, in 
addition to its investigation function, the commission, pursuant to section 41 of the Corruption and 
Crime Commission Act 2003, also has a capacity to review investigations carried out by other 
agencies. In many cases the difference between a review and an investigation really comes down 
only to the fact that when the initial investigation is carried out, it is necessary for statements from 
various witnesses to be taken in order to conduct the investigation. Now, as I am sure you would 
appreciate, in most cases the taking of statements is what could be described as a mundane task. 
Once the statements have been taken and the other evidence is assembled and some conclusion is 
reached, of course, the investigation is completed. The commission, although it did not itself 
conduct investigations except in the case referred to, routinely reviewed dozens of such 
investigations each year. Now, very often a review of an investigation will be equally as revealing 
as the initial investigation itself. 

If I can use an analogy arising from my past, a solicitor will assemble a brief in a case—will obtain 
statements from witnesses, will obtain exhibits and so on and put that into a brief, and then take that 
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brief along to counsel, and counsel will then look at the brief. Once counsel has looked at the brief, 
counsel, in many, many cases, is as well equipped to form a view about the efficacy of what is said 
to have occurred in a particular case as the solicitor who assembled the brief was. The statistics in 
relation to section 41 reviews of allegations of excessive use of force are quite revealing. In the 
2008 financial year there were 206 such reviews; in the 2009 year there were 77 reviews; in the 
2010 financial year there were 60 reviews; and in the 2011 year there were 82 such reviews; and in 
the year which came to an end on 30 June last there were 85 such reviews. Now, they were all 
reviews of matters where there had been a notification of allegations of excessive use of force. I 
should say in relation to the year just gone that, in relation to notifications, there were 1 007 
notifications involving police officers, with a total of about 1 500 separate allegations in those 
1000-odd notifications. Twenty-six per cent concerned reviewable police action only—that is, of 
the allegations. In other words, that is under section 21A, and that is something which, of course, is 
not an assertion of misconduct; it is conduct of the kind described as reviewable police action. Of 
those notifications and allegations, there were in total 316 cases which were reviewed. So that is 
over 40 per cent of the notifications involved a section 41 review by the commission. There were, 
of course, other cases where the commission conducted the review itself. 

The CHAIRMAN: Commissioner, 300 for the financial year? 

Mr Macknay: Yes—316, Mr Chairman, reviews. We point out at the commencement of our 
submissions the relevant extract from the Kennedy royal commission, when Hon Geoffrey 
Kennedy, QC, in his interim report of December 2002, said that — 

… it is generally accepted that Commissioners of Police should bear the primary 
responsibility for the maintenance of discipline within their police services. That 
responsibility carries with it the primary obligation to investigate misconduct. 

And, of course, his Honour went on to say, consistent with that approach, the role of an external 
oversight agency is the oversight of those operations, carrying out its own investigations, of course, 
where considered appropriate. Section 7B of the Corruption and Crime Commission Act then 
embodies that philosophy in that statement made by his Honour when it states in subsection (3) 
that — 

The Commission is to help public authorities to deal effectively and appropriately with 
misconduct by increasing their capacity to do so while retaining power to itself investigate 
cases of misconduct, particularly serious misconduct. 

There is nothing, of course, remotely controversial in that statement of principle, and oversight 
bodies like the Corruption and Crime Commission throughout Australia, of course, conduct their 
activities so as to embody that principle that the important thing to do is to have a situation where 
bodies like WA Police have an effective mechanism and culture which enables them to investigate 
allegations of misconduct within their own ranks themselves, and that the commission’s job is to 
build up that capacity and at the same time to maintain oversight by investigating and reviewing 
police investigations where it considers appropriate. 

Now, on page 3, Mr Chairman, we point out that in the financial year just gone we conducted 33 
investigations ourselves—that represented 38 per cent of all section 33 investigations conducted by 
the commission—and 14 investigations were done by way of preliminary investigation. In relation 
to the overall operational effort, more than a quarter of the operational effort was focused on 
dealing with issues of police misconduct. We deal, of course, with how we go about considering a 
notification—an allegation—when we receive it, but there is a rigorous process which can be 
understood as a preliminary investigation or inquiry insofar as there is an assessment of the 
evidence prior to a decision being made as to whether the matter ought be returned or not. 

On page 5 we state that that decision is guided by various criteria, which include seriousness and 
complexity, whether our particular expertise or powers are required, the seniority of the police 
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officer involved, whether serious misconduct has occurred and whether there is any reason why it 
would be inappropriate to return the matter to the WA Police. Commission resources are obviously 
a relevant factor. We point out that where a matter has been referred to the Commissioner of Police 
for investigation, the commission can monitor the progress of that investigation through a number 
of activities, including examination of files, the requirement for, and the provision of, regular 
reports by the police to the commission, formal and informal status updates, monitoring of the time 
taken and meetings with the superintendent in charge of the internal affairs unit where appropriate; 
and that where we consider such should occur, we can direct the police to discontinue their 
investigation and take the matter over ourselves.  

Then on page 6 we deal with reviews under section 41 and point out some of the matters that can 
and will be usually addressed; whether all relevant issues and areas of inquiry have been addressed; 
whether all reasonably available evidence and information has been obtained and analysed; whether 
all relevant witnesses and complainants have been interviewed; whether the evidence has been 
considered objectively; what other action has been taken and whether that is appropriate; whether 
various policies that are relevant have been considered; what systemic issues have been identified 
and how have they been dealt with, and recommendations and the implementation of 
recommendations; and we may, pursuant to our review process, refer particular issues back, make 
further inquiries ourselves or obtain additional evidence. 

[10.30 am] 

On the following page we point out that we also undertake various proactive activities ourselves. In 
relation to that, we conduct systems-based evaluations, and in relation to that we conducted 
systems-based evaluations and random investigation file audits in all 14 police districts between 
March 2010 and September last year. We also conducted a similar evaluation and audit of the 
internal affairs unit and the specialist crime portfolio during that period. 

In relation to the reports, they cover the appointment and role of governance officers—they are 
police officers designated with the task of supervising and seeing that investigations of misconduct 
are conducted in an orderly way; the management of investigation files referred from the police 
complaints administration centre—that is, PCAC—through the quality assurance process is applied 
to completed investigations; the assessment and management of conflict of interest; use and 
perception of managerial action plans—that is, MAPS; use of force including prevalence of 
reporting; the implementation of the Criminal Investigation Act in 2009; allegations of misconduct 
by non-sworn police staff; and other local issues. 

In relation to other proactive oversight, between 2010 and 2011 we conducted an examination of all 
closed-circuit television footage for a three-month period in the Northbridge and central business 
district Perth areas looking for incidents where the police had used force. We found approximately 
600* such incidents—police officers, of course, have an obligation to notify where there has been 
use of force—and we then went to the police files to see what notification had been made in relation 
to each of those approximately 600* incidents. I should say, with one exception, we found that in 
fact the reporting of the use of force did occur and was consistent with what was observed on the 
closed-circuit television footage. And after we examined the case where that had not occurred and I 
viewed the footage, we eventually resolved that no further action would be taken. And other 
proactive activity that we have done is to identify 11 high-risk areas of possible misconduct to 
examine each, and we are now embarking on an exercise of looking for those things to see what 
misconduct, if any, follows from that. So they are examples of the proactive matters that we have 
done. 

Since I commenced as commissioner eight or nine months ago, we have doubled the amount of 
resources that we have spent in relation to the police oversight area. We have completed eight 

                                                           
* Although 600 was the figure stated during the hearing, the correct figure is 428. See the end of the transcript. 
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primary investigations ourselves in relation to allegations of police excessive use of force, and I 
think we currently have two further such investigations underway; so, that is a total of 10 
investigations ourselves. They were undertaken as a result of a decision by me that we ought simply 
to be seen to be more active in the area, given the criticism that had resulted from our earlier 
activities, and that we ought to engage in some flag-waving, if you like. I am pleased to say that in 
none of the cases completed so far did we arrive at the conclusion that there had been an excessive 
use of force; in other words, in each case we did not find that there was prima facie evidence of 
misconduct on the part of the police officers who were the persons of interest in each case. 

Mr J.N. HYDE: Commissioner, can I just clarify that? You said that you have monitored 600† 
cases of use of force in Northbridge. 

Mr Macknay: Yes, and the Perth central business district; that was over a three-month period. 

Mr J.N. HYDE: A three-month period? 

Mr Macknay: Yes, on Friday and Saturday nights. 

Mr J.N. HYDE: So just Friday and Saturday nights? 

Mr Macknay: Yes, it was over a three-month period. It was obviously a very time-consuming, 
exhaustive task to look at all of the footage from all of the cameras in the Northbridge CBD area for 
a three-month period. 

Mr J.N. HYDE: Was that from all of the police and the Perth city council CCTVs? 

Mr Macknay: Yes. 

Mr J.N. HYDE: Any private CCTV? 

Mr Macknay: Perhaps I will let Mr Watson answer. 

Mr Watson: So, obviously on Perth city council and the police CCTV there were 600* interactions 
between police and the public, and they were not all involving the use of force. We looked at all of 
those 600 interactions to identify where use of force was, and then from that to determine whether 
we thought use of force was reasonable or otherwise and reportable or otherwise. 

Mr J.N. HYDE: I am sorry, can I just clarify that—interactions? 

Mr Watson: Yes, where a police officer arrested somebody or talked to somebody; you know, 
police interact with members of the public all the time. 

Mr J.N. HYDE: So it is not necessarily force. 

Mr Watson: Not all of the cases involved force, no. So, there were 600* interactions between 
police and people and we reviewed all of those interactions to see if force was used. And from the 
cases where force was used we looked at the use of force and the reporting of the force. 

Mr Macknay: And as part of our capacity development work we have recently established, as 
appears on page 7, a police capacity development team. We are currently conducting an 
investigation into the WA Police briefcase system, which is the system for recording and 
progressing charges against alleged offenders. That stems from the identification of the system-
wide failures to progress around 9 000 charges involving initially the Newman Police Station but 
subsequently police stations across police districts. And in partnership with a number of universities 
and academics, we are also having specific research carried out focused on corruption risks 
associated with policing and use of force reporting. We consider that this addresses the second of 
the committee’s terms of reference. We consider that the commission’s activities have brought 
about change by two principal means, firstly, by making specific recommendations for change, and 
in that regard the police complaints administration centre is something that is related to the 

                                                           
† A more accurate figure for “use of force” incidents in this period is 60. See the end of the transcript. 
* Although 600 was the figure stated during the hearing, the correct figure is 428. See the end of the transcript. 
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commission’s activities. In relation to internal affairs unit investigations, as a result of the 
commission’s influence, changes have been made to the IAU charter requiring that particular cases, 
which previously could be investigated in police districts, are now investigated by the IAU as a 
matter of course. Further, PCAC review the quality of all investigations conducted by IAU and have 
a far greater and more effective oversight and review role within WA Police, including oversighting 
all investigations conducted at the district level and reviewing them on completion. That has 
improved the general timeliness and quality of investigations conducted by WAPOL and has 
contributed to transparency and accountability, and there is also more effective communication 
between PCAC and police districts. A number of changes have been made to the local complaints 
resolution short format investigation and desktop resolutions in relation to the WA Police’s 
management of those things through the commission’s influence. And in regard to disciplinary and 
managerial action, WAPOL has made changes towards its approach and is increasingly responding 
to problematic behaviour before it manifests as misconduct or corruption, using disciplinary 
provisions or managerial options, and again that has flowed from the commission’s activities in the 
area. On page 12 we set out in bullet point form the significance of the areas in terms of the 
beneficial changes to WA Police. 

In relation to WA Police misconduct and corruption resistance, on page 12 we also set out a number 
of particular items or programs that have flowed either from the Kennedy royal commission alone 
and then in harness with the commission’s activities, or have flowed from the commission’s 
activities alone, including property management framework and improved Taser weapon use. 

On page 13, Mr Chairman, we deal with the practices of the Corruption and Crime Commission in 
relation to police oversight bodies in other jurisdictions. I can say that, having recently returned 
from a trip to Brisbane and Sydney where I spoke with the relevant agencies in each of those cities, 
I came away with the view that the work of the commission in WA compares favourably with the 
work done in those places, and that we certainly do not lag behind. As is pointed out in a report of 
the commonwealth Parliamentary Joint Committee on the Australian Commission for Law 
Enforcement Integrity, the state-based oversight integrity agencies do differ quite markedly, and of 
course that makes it difficult to compare the activities of the various agencies. But there is an annex 
to our submission, which does provide a table taken from 2011 annual reports in relation to 
allegations of police misconduct, police internal investigations oversighted as a percentage of 
allegations received and number of police investigations conducted by the oversight agency. I might 
point out, for example, that in Western Australia we conducted 33 investigations ourselves in the 
last financial year. That compares, for example, with Victoria where 13 investigations were 
conducted by the Office of Police Integrity; nine investigations conducted by the Police Integrity 
Commission in New South Wales; the percentage in Western Australia is 21 per cent; and in 
Queensland, of course, there is a greater number but there were four times the number of allegations 
of police misconduct. So, those figures would indicate that we are as active as the most active and 
more active than most in relation to conducting investigations ourselves. 

So, they were the matters that I wanted to particularly draw your attention to, Mr Chairman, and 
members of the committee. 

The CHAIRMAN: Thank you, Commissioner. For the benefit of yourself and your officers, and 
since this is the first of the public hearings in relation to this inquiry, I just indicate that from the 
committee’s perspective the genesis of this inquiry was a report that was tabled by the commission 
on 4 October 2010 into the use of Tasers by WA police officers. Commissioner, you would be 
aware that that is now often referred to as the Spratt matter. However, my understanding, 
Commissioner, and I seek your confirmation of this, is that the report that was tabled on 4 October 
2010 was actually a report that was prepared by the education arm of the commission. 

[10.45 am] 
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Mr Macknay: Yes, that is so. The report colloquially known as the Spratt report is one which was 
delivered to Parliament early this year, as I recall, Mr Chairman. The 2010—late last year, 
Mr Watson suggests. I will have Mr Watson speak to your inquiry, Mr Chairman. The report of 
2010 resulted from a general inquiry by the commission in relation to Taser use by WA Police, but 
did include reference to the particular use involving the man Spratt and as a result the commission 
then conducted a separate investigation in relation to that particular use and then tabled a separate 
report, which dealt only with the Taser use involving the man Spratt. There is a difference of 
opinion at the bar table, so to speak. I thought it was early this year. Mr Watson thinks that it was 
tabled in Parliament late last year.  

The CHAIRMAN: I believe the date was 16 April this year.  

Mr Macknay: I am pleased to see that I have some vestiges of a memory left, Mr Chairman. I am 
grateful to you for that. Mr Watson is somewhat less grateful!  

The CHAIRMAN: Commissioner, thank you for that clarification. The education arm tabled a 
report on 4 October 2010 and it is in relation to the general use of Tasers by WA Police officers. 
Subsequent to that, the commission initiated an inquiry on 12 November 2010—this is just over a 
month later—specifically in relation to what is now referred to as the Spratt matter. This is pertinent 
to the committee’s inquiry, Commissioner, because my understanding is that Western Australia 
Police provided notice to the commission under section 21(a) and section 28 of the act as far back 
as 16 September 2008. The Spratt Taser incident at the Perth watch-house took place on 31 August 
2008. I guess I am seeking clarification from you as to why it would be the case that the 
commission would initiate an inquiry on 12 November 2010 two years and two months after it 
received notice from the WA Police. I appreciate, Commissioner, you were not there at the time.  

Mr Macknay: I say two things in relation to my own involvement. I commenced my duties on 
21 November last year and, perhaps more relevantly, pursuant to section 13 of the act, on 
commencing those duties I signed a declaration indicating that due to pressure of other work I 
would not complete that investigation, but Acting Commissioner Herron would complete that 
particular matter. The report that subsequently was tabled in Parliament was tabled under Acting 
Commissioner Herron’s name. But in relation to the historic data that you seek, it might be that we 
will need to, to some extent, take that on notice, but I will ask Mr Watson whether he is in a 
position to provide a response.  

Mr Watson: It is relevant to the time frame that police undertook an internal investigation into this 
case and that internal investigation took some considerable time. Subsequently, we reviewed the 
adequacy of the police internal investigation and we determined that the police internal 
investigation was insufficient or inadequate and that prompted — 

The CHAIRMAN: When you say “subsequently”, is that before or after the inquiry was launched 
on 12 November 2010?  

Mr Watson: That is before the inquiry. So, the time frame is jumbled up, if you like, with the 
conclusion of our Taser research report and the launch of our inquiry into the Spratt incident. It is 
on the basis of the inadequacies in the police internal investigation, which I think were 
demonstrably clear to everybody, that the commission decided to conduct its own investigation into 
it. This is the system working as anticipated by the act. The police conduct an internal investigation. 
We monitored and reviewed that police internal investigation, formed a view that the police internal 
investigation was inadequate and, subsequently, decided to conduct our own investigation. As you 
might appreciate, the time frames for police internal investigations vary and they vary significantly 
according to the difficulty of investigating these cases. I imagine the police service found this a 
difficult one to investigate.  
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The CHAIRMAN: Commissioner, through you, hearing what Mr Watson has indicated, is it the 
case that two months and two weeks‡ is too long before the commission decides to undertake its 
own inquiry? If the police are taking too long and procrastinating, if you like, is it too long under 
your leadership now at the commission that we will be engaging sooner?  

Mr Macknay: Clearly, the commission will not organise its affairs to permit a period of two years 
to go by before—I make that as a general statement, not in relation to this particular matter, 
Mr Chairman, simply because I am not conversant of all the details of this particular matter. 
Mr Silverstone can add something further to this question.  

Mr Silverstone: I might add that right from the start the police brought the matter to our attention. 
We were aware of the seriousness of it. That awareness of that particular matter folded into our 
concerns about the use of Tasers generally and so you see in the commission’s approach we took a 
policy and procedural approach to analysing what was going on in policing in regards to this, 
including the dealings with Mr Spratt as part of that process. So we were actually involved in 
monitoring and dealing with it right from the start. As we concluded we held up finalising our 
position on Mr Spratt as we finalised our report so we could be very clear about what was our view 
of the way the Western Australia Police approached the use of Tasers. Having concluded that view 
and having a range of interactions with the police about general policy and having specifically 
monitored their approach to dealing with this matter, we tabled the report, which included the 
revelations about the treatment of Mr Spratt and then continued into a more formal investigation 
dealing with that. It is a matter of holding police to account and coming to an outcome that was, I 
think, in the end an appropriate outcome. The police ultimately accepted our recommendations 
coming out of a very important analytical process that was looking at the police use of Tasers.  

The CHAIRMAN: Through you, Mr Silverstone, I accept that, but is two years and two months 
too long? All that work was done, but it just troubles me somewhat that in the report that was tabled 
by Acting Commissioner Herron, in essence, he says that any reasonable person who looks at the 
footage would be troubled by it. Now, I assume then that that footage was in the possession of the 
commission at some earlier point in time and, therefore, reasonable people in the commission would 
be troubled by it and want to take action about that. It just seems that two years and two months is 
too long.  

Mr Macknay: Can I say, for the reasons I mentioned I am not personally conversant with this 
particular matter. Clearly, it is something that concerns the committee equally. Clearly, I would like 
to be able to provide a proper response to it. In those circumstances I would like to take the question 
on notice, if I may, so that I can have a look at it and then provide a response. If it be the case that if 
there was, as a result of decisions made in good faith at the time, a situation where with the benefit 
of hindsight perhaps some further course might usefully have been adopted, I will provide that 
response. I would like the opportunity, given that you are asking for a concession. I think if a 
concession is to be made, it ought to be made by me on behalf of the commission rather than a 
commission officer. Clearly, I am not a position to consider whether that concession ought to be 
made at the moment.  

Hon MATT BENSON-LIDHOLM: Commissioner, you may or may not be in a position to answer 
this, but it is interesting to note that then Commissioner Len Roberts-Smith stated that he did not 
see the video surveillance for some 10 months after the incident occurred. Are you in a position to 
make any comment about why that was the case and what CCC officers perhaps did see the 
footage?  

Mr Macknay: Clearly, it would be complete conjecture on my part, but I would not expect the 
commissioner necessarily to see an item of footage. The commissioner does not personally review 

                                                           
‡ Although “two months and two weeks” was stated during the hearing, the correct figure is “two years and two 
months”. 
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the evidence that comes in in relation to a particular matter. It would only be if there was some 
exceptional reason that the commissioner would be involved in examining evidence that comes into 
the commission.  

Hon MATT BENSON-LIDHOLM: Perhaps, it would be pertinent to our inquiry here that we 
substantiate who in the CCC did see the footage and what decision-making processes were put in 
place at that point in time.  

Mr Macknay: As part of my review I would provide some explanation in relation to that.  

The CHAIRMAN: We are going to move to a new point, but just to conclude on that point, you are 
taking that on notice and you will revert to us with regards to a time frame. So, we are all on the 
same page as to the purpose of that, the inquiry here is how the CCC handles complaints against the 
police. So, although this is an isolated incident—one hopes it is an isolated incident—it will help to 
inform about the practices that the commission has. In that regard commissioner, we have received 
a submission from the parliamentary inspector and he informs us that subsequent to discussions 
with yourself — 

Mr Macknay: Can I ask which one?  

The CHAIRMAN: The submission?  

Mr Macknay: No, which parliamentary inspector? We have had a few.  

The CHAIRMAN: Hon Chris Steytler, QC. He has indicated to us that the commission has under 
your leadership done a number of things and he lists eight of those matters, but the one that interests 
me particularly for the time being is that he says that you have created a research team, comprising 
officers experienced in research, to conduct it in consultation with the police capacity development 
team into specific matters relating to police. This team is currently conducting research into the use 
of force by police. He goes on later to indicate that as a result of this research project, the 
commission has identified three matters in which excessive force by police was suspected and they 
are currently being investigated by the commission. I raise that in the context of you taking this 
matter on notice, because it seems to me that I do not have a problem as the chair of this committee 
if the response comes back to indicate that there may have been a deficiency in the past, but now 
this is the process.  

Mr Macknay: Can I say, it would be wrong of me to suggest there were deficiencies in the past. 
My opening remarks were intended to address a perception that was the case. I think I have said this 
before to the committee; when I commenced my task, it seemed to be that as a result of discussions 
I had with various people, including the then Attorney General, in reading of reports of this 
committee and of the then parliamentary inspector, Hon Chris Steytler, that there was perhaps a 
perception that the commission could be more active in the area of looking at allegations of 
excessive use of force on the part of the police. Given that public perception, it was important that 
there be maintenance of confidence in the commission in terms of the task that it has been given to 
do. For that reason I decided that there ought to be a greater involvement for a time at least by the 
commission itself in the investigation of excessive-use-of-force matters. What commenced then and 
what still continues, although in a slightly modified form, is that every notification involving an 
allegation of excessive use of force is brought before me. I personally look at the brief details in 
relation to it, look at the recommendation that is made in relation to it as to whether it be 
investigated by the police with a review by us or without a review by us or whether we investigate it 
ourselves. That practice continues today, and I assume, Mr Chairman, that the three matters that 
Mr Steytler referred to simply represented the state of play whenever Mr Steytler made that 
submission to you. 

[11.00 am]  

The CHAIRMAN: Yes. 
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Mr Macknay: As I say, I think we are now up to 10 in the period since I have been there. I should 
say in relation to timelines that a notification received by the commission, according to the 
timelines established by Mr Watson in the corruption prevention directorate, is to be assessed 
within a 14-day period. The figures I have seen—Mr Watson can speak to you in relation to that if 
you so wish—indicate that generally that is the case. 

Mr Watson: Yes, that is the case. 

Mr Macknay: We are given these figures monthly, on an update basis, as to the time taken and the 
status of assessment. So the possibility of a matter being received by us and being left for an 
extended period, I think, is a remote one, unless it fell between the cracks in the floorboards. 

The CHAIRMAN: So is that 14-day period a new procedure?  

Mr Macknay: Mr Watson can speak to that.  

Mr Watson: No, it is not; it has been the procedure we have had since the beginning to try to turn 
these things around in 14 days. In this financial year that was the time it took us to assess all the 
allegations we received. 

The CHAIRMAN: So the 14-day assessment period would have applied in the Spratt matter then? 

Mr Watson: Yes, it would have applied in the Spratt matter, but I think it is important to bear in 
mind that the assessment of the Spratt allegation—I do not know how long that took to assess 
specifically, but that is a different question to when the video footage and so on was viewed. 

The CHAIRMAN: It has been taken on notice, so we will leave it at that.  

Mr J.N. HYDE: I would like to turn to another matter. Clearly, the first term of reference in this 
inquiry is how the commission deals with allegations and notifications of WAPOL misconduct. I do 
want to refer to this week’s report on the investigation of alleged public sector misconduct by the 
Commissioner of Police. It seems to me that this report goes to the heart of not only the committee, 
but also the public understanding of how it is the commission acts. I have three particular areas I 
would like you to address, so as we can get some understanding of your triage process when dealing 
with an allegation like this. I will summarise my concerns and if we can deal with them 
independently.  

The first issue is that clearly you have allowed the perception to be put out by the Commissioner of 
Police and others that you have exonerated him and given him a clean bill of faith on this issue. 
Now, in your report you rightly point out that none of the allegations and issues that you have 
proven that occurred relating to credit card use met the threshold of misconduct under sections 3 
and 4. But in previous reports of the commission you have often gone further, with 
recommendations on how to strongly improve a situation, and, particularly, if somebody was a 
minister or in a position of leadership, how the importance of their activities are into the culture of 
the organisation. In your recommendations we do not seem to have gone to that level, and certainly 
there has not been comment by the commission. The second issue I have — 

Mr Macknay: Can I deal with that, Mr Hyde?  

Mr J.N. HYDE: Okay. 

Mr Macknay: With respect, I think it would be inappropriate for the commission to embellish the 
report. The report sets out the findings, summary of evidence, and recommendations made by the 
commission, and if I was to seek to add to that material, in my view, with respect, that would not be 
appropriate. Had we thought it was necessary to make some specific further recommendation, then 
clearly we would have done so. That was the position we reached on the material we had. Having 
said that, clearly we made what I think are quite strong recommendations in relation to a variety of 
issues, including credit card use, and, as I recall, in relation to the recording of travel—the keeping 
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of a proper record of official travel, particularly to overseas destinations—which really did deal 
with the particular matters raised on the evidence before us in that particular matter.  

Mr J.N. HYDE: But, Commissioner, do you not have a duty to embellish? You clearly say in 
section 233 “a number of anomalous practices in relation to the use of WAPOL Corporate Credit 
Cards were identified”, and that these “are all matters, in the opinion of the Commission, which are 
cause for concern”. In section 234, when you are referring to the $3 995 private use of the credit 
card in consequence of the official travel, you have described this as being “unsatisfactory”, 
although the “available evidence does not support a finding”.  

Hand in hand with that are your earlier comments, where you do not reveal the name of the original 
whistleblower who came to you, and you certainly name Mr Italiano. You then state that — 

Mr Italiano did not ultimately identify any particular matter, transaction or series of 
transactions in support of his concerns. 

So you are not able, in this report, to validate his concerns, yet his name and the concerns are 
named.  

The whole issue around the triaging is that you get vexatious complaints all the time and we get 
vexatious complaints from people who are demanding you have not investigated things, and 
99.9 per cent of the time this committee and the inspector back your reading of things, that they are 
things that you just should not have wasted your time investigating. For some reason you have 
investigated this issue. From the report, you have not validated the issues that Mr Italiano has 
raised, yet you name him; and, coupled with that, is that this is a report that has gone to the Premier. 
You are an independent body that is supposed to report to the Parliament, and there has been 
reporting that you have requested that the Premier might consider not releasing this publicly. I have 
very, very strong concerns. Why did you even bother to do this report? Surely in the early triage 
stage, if you established that the evidence by Mr Italiano was not going to go anywhere, why do the 
report?  

Mr Macknay: With respect, I think you have raised about 10 matters of inquiry, Mr Hyde; I am not 
sure where I ought embark on a response. I have already said that I think the report speaks for itself. 
In my view it is inappropriate for me to provide a supplementary oral report. It is quite wrong, with 
respect, to suggest that the commission has an obligation to report to Parliament. The relevant 
section, which I think from memory is section 89 of the Corruption and Crime Commission Act, 
provides very clearly that if the commission considers it appropriate to do so, the commission can 
report to a minister. So it is Parliament’s wish that when we consider it appropriate, we report to a 
minister; it is not some idiosyncratic decision made on my part. 

Mr J.N. HYDE: No, but it is quite appropriate that you are asked to detail why you thought it was 
appropriate. 

Mr Macknay: And the suggestion that we approached the Premier and asked the Premier not to 
release it publicly is certainly outside my area of knowledge, and I find the suggestion a bizarre one. 
I am not sure why we would ask the Premier not to release it. The accompanying letter to the report 
provides the explanation why it was. Perhaps I can say that I seem to recall coming here fairly early 
in my tenure—not that I regard my tenure as a long one—and having the commission criticised, and 
trenchantly criticised, might I say so, in a subsequent report, and not necessarily fairly in my 
respectful view, in relation to the conducting of public hearings. Now, in this particular case, in 
order to preserve the reputation of people, a report was provided not publicly, and yet I find myself 
being criticised for having undertaken that course. So I am not sure what it is you think that we 
ought do.  

Mr J.N. HYDE: No, well, very clearly you are damned if you do and dammed if you do not. 

Mr Macknay: Seemingly so, Mr Hyde, yes. 
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Mr J.N. HYDE: But you have actually done something, so that is what we have to — 

Mr Macknay: With respect, you asked me 10 questions; I am not sure which one you want me to 
answer. 

Mr J.N. HYDE: All of them. 

Mr Macknay: You will have to repeat them, clearly.  

Mr J.N. HYDE: Look, can I just go to the crux of the matter, Commissioner? Let us look at a 
whistleblower in the police service in WA today. If they have seen the way that Mr Italiano has 
been treated in this report by having his comments there—everything there. If you were a 
whistleblower—I actually refer to paragraph 99, where your report states — 

… Mr Italiano felt were questionable and his description of a “loss of an ethical compass” 
were never matters that were directly raised with Dr O’Callaghan (or any person) to be 
identified … 

That is sending a clear message to whistleblowers that if you actually have not raised your concerns 
within the organisation or with the boss, who you think has done something shonky, then the CCC 
is not going to take it seriously. I am very, very concerned at the message that not only that 
paragraph, but this report, sends to whistleblowers. 

Mr Macknay: There was an examination involving evidence given by Mr Italiano. At the 
completion of that examination senior counsel assisting made formal submissions, and after due 
consideration the commission accepted those submissions in relation to the evidence of Mr Italiano. 
I cannot take the matter further than that, with respect. The report is not a report intended to provide 
advice to whistleblowers; the report is the statement of completion of the process embarked on by 
the commission involving the application of various legal rules, including onus of proof, the extent 
of that onus and where that onus lies, and a consideration of the evidence given by particular 
witnesses. It is not intended to be a caution to whistleblowers, nor advice to whistleblowers about 
how they go about their task, and it ought not be regarded as such. With great respect, I do not think 
it would be regarded as such. I am not really able to add to that. 

The CHAIRMAN: I think the member for Swan Hills has a question. 

Mr F.A. ALBAN: With regard to the public’s ability to contact the CCC with concerns of undue 
force, what would your advice be to persons who wish to make a complaint about some particular 
incidence of interaction between themselves and an officer of the Western Australian police force, 
bearing in mind that not all incidents have CCTV footage?  

Mr Macknay: In terms of how they ought go about it; Mr Watson, obviously they have choices? 

Mr Watson: They have two choices; they can take the matter up directly with the commission by 
making an allegation or a report of misconduct, and they can do that in a number of ways. They can 
contact the office on our 1800 number or they can contact us through the telephone book. They can 
log onto our website and log an allegation through an electronic complaint form; they can speak to 
one of our case officers by coming into the office to make their allegation. In the end they can 
simply ring up and say, “I was assaulted by police on such and such a date at such and such a time”, 
and leave it that. Alternatively, they can raise their allegation at the local police station or through 
the police complaints administration centre, where the complaint is recorded in the police systems 
and notified to the commission in the usual way. So their options are to either approach the 
commission, in short, or to approach the police service, in short; or if they are concerned about 
retribution, they can seek someone to approach on their behalf, such as a solicitor or some other 
person.  

[11.15 am] 
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Indeed, if they are concerned with their anonymity, they can use an intermediary or an anonymous 
email account, if you like, to ensure their anonymity is retained but still give us access to it. So, in 
fact, there are a number of ways they can do that. There are brochures and the website articulates 
that. The police website and police brochures articulate the same thing, so that is fairly clear.  

The CHAIRMAN: Going on to a new topic, and it may not seem immediately apparent why it is 
relevant, but it is in relation to the commission in some cases recommending that charges be laid or 
consideration be given to the laying of charges compared with other instances in which the CCC 
proceeds to lay the charges. The reason I ask that question—as I say, it may not be immediately 
apparent—is because in the Spratt matter my understanding is that a recommendation was made 
rather than a decision by the commission to lay the charges. I am not asking you to go into specific 
details on the Spratt matter because, as you have indicated, you are taking that on notice and I 
respect that, but I am interested to know why it is that in some matters you recommend and in 
others matters you proceed directly. Has that got anything to do with the fact that it is a police 
misconduct matter?  

Mr Sutton: It depends on the circumstances of each particular case. The investigators at the CCC 
have all the powers of a police officer  

The CHAIRMAN: Of a special constable? 

Mr Sutton: Yes, under section 184 of our act and also as a special constable under the Police Act. 
There are occasions in which it is necessary to conduct an arrest, and in those cases we go ahead. 
So, in an arrest situation, that person is obviously charged by the commission. There will be other 
cases in which, either during or towards the end or at the end of an investigation, it becomes very, 
very clear that it appears a criminal act has been conducted. As I said, it depends on the 
circumstances of each particular case. In those circumstances, it may be considered that it is in the 
public interest to have that person brought before the court in a more than timely fashion, so we 
would proceed to charge within the commission, as opposed to other cases in which either during or 
towards the end of an investigation, there is an opinion that a prima facie case may exist against a 
person in relation to a criminal matter and it may or may not be in the public interest to proceed 
with those. Normally in those cases, we would send them across to the DPP for an opinion. It has 
occurred in the past that our views differ to that of the DPP; so it is where we think that there may 
be any difference in relation to that or there is a question that we would typically refer that across to 
the DPP.  

The CHAIRMAN: Through you, Commissioner, is it the case that the more confident the 
commission is about the likelihood of success of a prosecution, the more likely the commission will 
lay the charges directly than if there is some potential ambiguity? Of course, in the law, 
commissioner, you will appreciate there is always plenty of ambiguity, so then a more cautious 
approach is taken. Is that a reasonable summary? 

Mr Sutton: I think it is reasonable to say that is one of the things taken into consideration but, as I 
said, every circumstance is different, so we try and take all the circumstances of the case.  

The CHAIRMAN: Commissioner, again through you, I assume that one of the circumstances that 
is not taken into account is that this particular matter before you is a matter of police misconduct 
and because it is a matter of police misconduct, therefore, the commission will not lay charges 
directly.  

Mr Macknay: I understand that the commission has in the past directly charged police officers 
where it considered appropriate to do so. So there is no policy nor any rule that the commission will 
not charge police officers but only make a recommendation; that is not the case  
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The CHAIRMAN: To the extent that you are able—I appreciate your earlier caveats about the 
Spratt matter—my understanding is that in the Spratt matter, according to my notes, the internal 
investigation by WA Police resulted in fines totalling $1 900§ to the two officers.  

Mr Macknay: By way of disciplinary actions taken within WA Police, I think.  

The CHAIRMAN: So, when there is that type of internal disciplinary action that has already been 
taken, would that be a factor that the commission may take into account to say, “Before we go off 
and charge someone, someone needs to take a look at that in a more holistic sense”?  

Mr Macknay: The Director of Public Prosecutions in Western Australia has prosecution 
guidelines, and we would, of course, be guided by them. Whether there is within those guidelines a 
provision which says one should take into account actual red tape, I am not sure. Mr Sutton, can 
you remember whether the DPP guidelines would say the fact that a person has already undergone a 
disciplinary process is a matter relevant to the laying of the charge?  

Mr Sutton: I am not sure.  

Mr Macknay: Can I say two things in relation to the Spratt matter? One is the specific provisions 
made in our act for a report to contain recommendations, so the fact there is a recommendation in a 
report is not anything exceptional. I am told that in the Spratt case the matter was already with the 
Director of Public Prosecutions, and no doubt that would have been a very significant factor in 
whether a recommendation was made as opposed to charges being laid. I would have thought, at 
first blush at least, if the director was considering the matter that it would probably not be 
appropriate and perhaps the director would not be particularly thankful if the commission had 
jumped in and laid charges in relation to these particular police officers.  

The CHAIRMAN: Would it be possible, Commissioner, for you to take that matter on notice as 
well?  

Mr Macknay: We will incorporate that in our response as well.  

The CHAIRMAN: The response will deal with the timing issue and then the decision whether to 
lay charges or to recommend.  

Mr Macknay: Yes.  

The CHAIRMAN: Do members have further questions? We still have time if members have 
further questions.  

Mr F.A. ALBAN: This is still related to the Spratt case, Commissioner, which I know is on notice 
but there are some facts that bother me.  

Mr Macknay: Perhaps I will send Mr Herron along tomorrow! I am sure he would be delighted to 
reprise his role.  

Mr F.A. ALBAN: Excuse me, if you would answer the questions. Why did it take 355 working 
days to produce; that is, a total of 521 days? I know at that point there was no substantive 
commissioner, but I would like to point out that the CCC costs the taxpayer $100 000 per working 
day; and also I note that Acting Commissioner Herron, from 27 January to 30 June 2011, was paid 
an amount of $273 000, and surely that is a fair amount of working time for the CCC, in that period, 
to have been able to have dealt with that issue?  

Mr Macknay: It is certainly substantially more money than I am being paid, Mr Alban; but that is 
by the by. Can I take that on board?  

Mr F.A. ALBAN: Yes, we can expect that on notice as well.  

The CHAIRMAN: That is all part of matters we are taking on notice.  

                                                           
§ Although $1900 was the figure stated during the hearing, the correct figure is $1950. 
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Mr Macknay: Mr Hyde just mentioned one matter. The person that he mentioned, of course, was 
not a whistleblower—to use the term he used—and without going too much into operational 
matters, we became aware of him as a person who had possible knowledge in the course of our 
preliminary investigation. He was then required, pursuant to section 94 of the act, to provide 
answers pursuant to a notice which set out a series of questions. He was not a volunteer in relation 
to the information he gave to the commission; he was a person who was required to provide 
information in that way.  

Mr J.N. HYDE: Can I just go a bit further on that. In terms of the policy of the CCC, when you 
compel somebody, do you discuss the issue of whether you should name that person publicly in a 
report? I would have thought that was an issue you would put your mind to.  

Mr Macknay: Can I say that reports associated with me are few in number; there are two of them. 
Before any person is named in a report or any statement made about a person in a report which is 
detrimental to that person’s reputation, I hope I would think long and hard. In relation to that 
particular report, clearly the nature of the allegations made and the result arrived at did give rise to 
very serious questions as to the way in which the report ought be structured and as to the 
information which ought go into the report. The report only went forward in the way it did after that 
review and on the basis that, after discussing the matter with various people, including senior 
counsel assisting, I came to the view that it was necessary in order provide a sufficient background 
to the reasons for the commission having gone about its task as it did to include that information. 
That was not done lightly, and I take responsibility for that. If others think that was a mistake, then 
that is a burden I have to bear. But I can only say it was not done lightly, Mr Hyde.  

Mr J.N. HYDE: I appreciate that. Can I try to clarify another matter. It was in your own CCC 
media release into the bushfires inquiry that you revealed or alerted that there was this further 
inquiry into credit card issues associated with the commissioner. It seems to me, in your letter at the 
front of the report into the commissioner, in which you say — 

The decision to make a report to you —  

That is, choosing to make it to the Premier rather than the public or the Parliament as you did with 
the bushfire report— 

arose…in circumstances where the matters investigated were not in the public domain and 
no finding of misconduct was made…  

It seems to me that by your earlier press release you were putting it in the public domain. I know 
there was a discussion about there being a leak.  

Mr Macknay: The press release, as I recall was on 16 June, simply stated that the commission had 
conducted an investigation in relation to credit card allegations and had not made any finding of 
misconduct. There was no announcement that any report would be provided. My understanding is 
that the commission had advised the Attorney General that, as a result of a decision made by me, 
disclosure would be in the public interest—to the Attorney General—and the fact there would be a 
second report and it was intended initially to make it to the Attorney General or to the Minister for 
Police perhaps. The Attorney General had been apprised of that. My understanding is that a 
decision was then made by someone within government to announce that a second report was 
expected. That was not an announcement made by the commission, nor did I intend that such an 
announcement be made, because although there had been a statement that we were looking at that, 
the detail was not something that was in the public domain. There are issues, of course, of privacy 
in relation to such matters where there is no finding of misconduct.  

[11.30 am] 

The CHAIRMAN: Commissioner, just on that, but for the announcement by the government, 
would there have been a written report, in any event? 
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Mr Macknay: Yes, it was my intention to make such a report. Clearly there are matters in the 
report which raised significant concerns about the way in which credit card acquittals were 
occurring within the police department. The Treasurer’s instructions were plainly not being 
observed, amongst other things, and plainly it was necessary, if for no other reason, to provide a 
report so that that be rectified, together with the other matters set forth. 

The CHAIRMAN: We might look to conclude on this final note, Commissioner. I just draw to 
your attention that the submission to this inquiry by the parliamentary inspector, which is dated 21 
June, is now available on our website, as is the submission from yourself, which you have referred 
to this morning. The third submission that we have made public and is on our website is the 
submission by the WA Police. In due course, when I conclude this morning in the usual way, I will 
be inviting you to make any supplementary submission that you deem fit, and you may want to take 
account of those two submissions when you do so. 

Can I conclude by asking you this final question: in the parliamentary inspector’s submission to our 
inquiry he has made the following comment: “Save for institutionalised corruption, the use of 
excessive force by police can be regarded as the most serious form of police misconduct because of 
its very real impact on affected citizens and because of its wider impact on society’s confidence in 
those entrusted to uphold the law.” Would you concur with that statement by the former 
parliamentary inspector? 

Mr Macknay: With great respect to Mr Steytler, I am not sure I necessarily would. I think there is a 
whole range of misconduct, which, depending on its seriousness and prevalence, could be regarded 
as of equal seriousness. That is not in the least to say that misconduct involving excessive use of 
force is other than extremely serious, and I hope that the way in which the commission is operating 
demonstrates a view on my part that that is the case. That involves physical pain and the possibility 
of physical inquiry. There are other forms of misconduct which would involve loss of reputation 
and loss of rights. It is a value judgement, with respect. It perhaps depends on one’s level of 
stoicism, whether one prefers a loss of reputation to some pain. I would simply say the commission 
regards it as an extremely serious form of misconduct and certainly in terms of the amount of effort 
we put into it, I think there is no other area where we put greater effort, at the moment, than in 
relation to excessive use of force. Perhaps on the ground that might represent an assent with the 
former parliamentary inspector’s comments. 

The CHAIRMAN: Yes. On that basis, Commissioner and gentlemen, I thank you for your 
evidence before the committee today. A transcription of this hearing will be forwarded to you for 
the correction of any minor errors. Any such corrections must be made and the transcript returned 
within 10 days from the date of the letter attached to the transcript. If the transcript is not returned 
within this period, it will be deemed to be correct. New material cannot be added via these 
corrections and the sense of your evidence cannot be altered. Should you wish to provide additional 
information or elaborate on particular points, please include a supplementary submission for the 
committee’s consideration when you return your corrected transcript of evidence. In that regard, 
perhaps I can say, to conclude, Commissioner, that it is understood that the return of the transcript 
in this instance may yet be followed by a further response from you in relation to those matters you 
have taken on notice. 

Mr Macknay: Yes, thank you. 

The CHAIRMAN: Thank you. 

Hearing concluded at 11.34 am 
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Supplementary information provided after the hearing 

Subsequent to the hearing, an uncorrected proof of this transcript was provided to the witnesses, 
with the request that this uncorrected proof be checked for transcription errors and inviting the 
witnesses to make a supplementary submission to clarify or elaborate upon any specific points. In 
response, CCC Commissioner Macknay provided the following clarifications: 

Although my reference to “600 such incidents”…and “600 Incidents” (p.4…) has been correctly 
transcribed, the information itself is incorrect. The actual figure is “428” in both cases. This also 
applies to Mr Watson's reference to “600 interactions” on p.5… Finally, Mr Hyde's reference to 
“600 cases of use of force in Northbridge” (p.5…), with which I concurred, whilst again correctly 
recorded, is factually incorrect. The actual figure is “around 60”. 

These corrections are highlighted by way of footnotes within the transcript. 


