STANDING COMMITTEE ON LEGISLATION

INQUIRY INTO THE JURISDICTION AND OPERATION OF THE
ADMINISTRATIVE TRIBUNAL

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
WEDNESDAY, 30 APRIL 2008

SESSION THREE

Members

Hon Graham Giffard (Chair)
Hon Giz Watson (Deputy Chair)
Hon Ken Baston
Hon Sally Talbot

Hon George Cash (Substitute member for Hon Peter Giger)

STATE



Legislation Wednesday, 30 April 2008 -- Session Three Page 1

Hearing commenced at 11.25 am

POUSTIE, MR CAMERON
Principal Solicitor, Environmental Defender’s Office of Western Australia (Inc),
sworn and examined:

The CHAIR: On behalf of the committee | would like to weloemou to the meeting. Before we
begin, | will ask you to take either the oath a& Hifirmation.

[Witness took the affirmation.]

The CHAIR: Can you please state your full name, your cordddress and the capacity in which
you appear before the committee?

Mr Poustie: Cameron Poustie from the Environmental Defend®ffece. | represent both the EDO
and the Conservation Council.

The CHAIR: You will have signed a document entitled “Infotioa for Witnesses”. Have you
read and understood that document?

Mr Poustie: Yes.

The CHAIR: These proceedings are being recorded by Han&ardnscript of your evidence will
be provided to you. To assist the committee andshiah) please quote the full title of any document
you refer to during the course of this hearingtfa record, and please be aware of the microphones
and try to talk into them. Ensure you do not cotresm with papers or make noise into them. |
remind you that your transcript will become a nratte the public record. If for some reason you
wish to make a confidential statement during todgy’oceedings, you should request that the
evidence be taken in closed session. If the coreengrants your request, any public and media in
attendance will be excluded from the hearing. Rlesde that until such time as a transcript of your
public evidence is finalised, it should not be madblic. | advise you that premature publication or
disclosure of public evidence may constitute a @t of Parliament and may mean that material
published or disclosed is not subject to parliamnprivilege. | will invite you in a moment to
make any general comments that you feel are apptept notice you have handed a two-sided
document to the committee and we invite you to mahke relevant comments to that. You have
been provided with a list of four questions in attva of today’s hearing. | will not recite each one;
| will just invite you to talk through them, andetihwe will see what arises from that.

Mr Poustie: Thank you, Mr Chairman. | understand that we cargquote from the transcript of
today until it has been finalised, or until the goittee reports.

The CHAIR: Yes, the transcript will, in a relatively shogase of time, be a public record. Until
such time as it becomes finalised, your evidendlitocommittee is not protected by parliamentary
privilege, so you should not be out there attrifogittvhat you say. You can have opinions on things
that you give evidence on, but you should not ketloere attributing your evidence until such time
as it becomes a public record. In that sense,sixi®f one, half a dozen of the other; you calh sti
have the same opinion, but you cannot say, “My eawi& to the committee is ... ”. That is
probably what you should steer away from. It do&sgag you from having views on these things.
Mr Poustie: Is the submission we made in September lastpalic yet?

The CHAIR: Yes, that is a public document, so you are artibtoday and at any other time to
discuss that.

Mr Poustie: We consulted a number of our constituent growgfere we produced that, because |
wanted to send them the final version of the subioins

The CHAIR: Yes, it is public.

Mr Poustie: By way of introduction, the Environmental DefendeOffice is not a particularly
well-known organisation among the conservation a@ecso | will introduce us. We are a
community legal centre comprising three staff. Wacuk exclusively on public interest
environmental legal matters, which largely takeadvice work, but to some extent law reform
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issues as well. That is our brief; it extends tkimg suggestions in this context. | have to say tha
the submission we wrote last September was dorfenaat fairly short time frame, among various
other urgent sorts of things we were dealing withthee time, so | very much appreciate the
opportunity to expand on our comments. As | will go to outline, because of the way the WA
system is currently set up, there are not many ppidies at all for community involvement at the
State Administrative Tribunal, so | am not comirgréhaving appeared at SAT, but there is the
theoretical possibility that the EDO could reprasdients at SAT, although it has a fairly narrow
scope of operations. We obviously have a great oleakperience with the current process of EP
act appeals to the minister. The Conservation Aband the EDO sought feedback from a number
of constituent groups and came up with the positi@t we put forward on 7 September last year,
which essentially was that recommended by the Badsk force in 2002. In our submission of
September last year, we made the comment that wévbe prepared to make further submissions
and be involved in further consultation, and tkisme of the few times that | have made a comment
like that in a government submission and the opmitst has been taken up, so | thank the
committee for that.
The CHAIR : Groundbreakers!
Mr Poustie: In terms of question 1, | will start by sayingitlwgreat respect to whoever was the
author of the SAT annual report, that there areadt two sentences that are not that clear to me.
We understand the thrust of the question and Heapoint is that SAT might be permitted to make
a final decision that perhaps the proponent caimptement prior to the EP act process being
finalised. | thought that would be interesting &ise. On the second page, the second sentence of
the second paragraph begins —

Even if the partieswere in agreement . . .
It is not clear to me quite what that means. I¢atkd that to the committee clerks and they didecte
me to some transcripts of earlier proceedings isfecbmmittee. | still was not quite sure what was
intended by that particular sentence, but as | lsag) really just noting that | am comfortable with
the thrust of what the proposals are.

[11.30 am]

Similarly, with the entire last paragraph on pagétBink what has been done there is that it qaiote
essentially from that Burns case. When | look & tblevant paragraph of the Burns case, that
paragraph is also unclear to me. It is not sugggstnything inappropriate is happening at the SAT
level where they have sort of confused matters there is a question mark there over quite how
the New South Wales system operates. Anyway, ktthat is not relevant for our deliberations in
terms of just whether or not the SAT might be empi@adl to make a decision that has effect and
that therefore it has some sort of exception totwhaurrently section 41 of the Environmental
Protection Act. Essentially, our position is tha¢ \do not support amendments being made to
section 41 along these lines.

We are very conscious of the fact that the SATahksenness to make very quick decisions, and we
very much support that in any decision maker, huaddition to the SAT act section 9 setting out
that decisions should be made as speedily as abtsi obviously the other key SAT objective is
to make or review decisions fairly and accordinghi substantial merits of the case. | note that Hi
Honour Justice Barker, at page 14 of the 21 Septe@®07 transcript, says, “To give proper time
you just cannot do those things too quickly.” &ZiestBarker, on the same day, at pages 13 to 23,
outlines a series of matters that are too compedetide quickly. |1 cannot recall whether it is his
honour’s phrase or a phrase | am suggesting toifythe SAT is bound to wait on the outcome of a
parallel proceeding, then obviously there is ordynsuch it can do about the speed of the actual
SAT process itself. With great respect, his hormapproach of effectively suggesting that SAT’s
performance might be evaluated by reference to fasivit deals with 80 per cent of its matters is
probably the way to deal with that. The alternatixauld be that when looking at the effectiveness
of SAT as a jurisdiction, if it is waiting on a pélel process, then it sort of stops the clock;abi
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like, and does not count any time that effluxesaa®sult of parallel proceedings. We note that
Justice Barker, at page 13 of the 21 Septembesdrigm, says that on some occasions, apart from
waiting for EP act procedures and sometimes waitorgthe Magistrates Court or the District
Court, obviously very serious matters need to lataath first. We would then say that if the SAT
was evaluated through lenses that had due regatthdee parallel proceedings blowing out time
lines, if you like, there is no need to change Emvironmental Protection Act primacy over the
SAT legislation and, indeed, over all other Westkustralian legislation.

Justice Barker, on 15 February 2008, at pages ®aisb acknowledges that part IV matters—that
IS, matters that are subject to formal environmemgaessment—would very much slow down the
SAT. If those EPA processes are in train withimeitthe DEP or the EPA—or the minister, as is
currently the case—we acknowledge that to waitiose outcomes will slow down the SAT. We
do agree with Senior Member Parry’s interpretatiorthe Burns case that section 41 has this
impact. We think that is beyond dispute, but we th&ye are very good reasons why other decision
makers wait for the EPA process and that, essntthe EP act is quite clear at section 5 that it
overrides other legislation. That was acknowledigetthe Burns case at paragraph 27. | might just
take you to that. Notwithstanding that the Burnsec#s quoted in the SAT annual report as
authority for recognising that there is this apparproblem with section 41, we say that at
paragraph 27 Senior Member Parry acknowledgesifinal sentence of the paragraph there —

Reading the word “could” as referring to a potdrgigent or situation and thus having broad
effect is consistent with the express object of EReAct “to protect the environment of the
State” having regard to the principles of ecolollycaustainable development . .. and the
supremacy of the EP Act over inconsistent provisiohother written laws . . .

We would say that the clear legislative hierardhypu like, is that the Environmental Protection
Act is the superior act. From a governance perseate urge that that situation be maintained. It
is important that the larger public interest issaesdealt with and considered to be predominant as
against the relatively minor issues. In this céfsspmething does go to the EPA and is considered
significant enough for formal assessment, thes @ppropriate that that larger-scale question gets
resolved before the planning considerations, foangXe, are dealt with. That is usually the
interaction that we are talking about in the coht#fxenvironmental matters when it comes to the
EPA on one hand and the SAT on the other. It isi@stion of planning matters waiting to be
determined until such time as the environmentatenshave been determined.

| am conscious of the fact that you have been addrt | think, by the DEC and the Appeals
Convenor’s office today. | did not have a chancedme along and listen to their evidence. | hope |
am not treading over well-trodden ground.

The CHAIR: No, we are interested in your evidence and wbathave to say.

Mr Poustie: From the governance point of view, again we dat the biggest public interest
decision is the most important one to resolve fiestsentially, the question could be asked: what
would be the point of having the SAT express arii@fe view of the planning aspects of a matter
that might ultimately not even get environmentgdrapal? | would be interested in the committee’s
feedback if there is a good answer to that questiam not sure that there is.

[11.40 am]

Also from the governance point of view, we would agy the SAT should be exempted from the
operation of section 41 given that section 41 a&gpto all other decision-makers, including the
DEC itself. So in the context of the DEC, for exdepf there was a proposal to build a large
factory and part of that factory involved the ndéeda pollution licence in respect of one of their
stacks, the DEC cannot issue a pollution licencefe of those stacks until the whole proposal for
the factory has been passed through. Similarlyaskewhy the SAT should be given an exemption
if the decision-maker whose decision they are wewvig actually does not benefit from the



Legislation Wednesday, 30 April 2008 -- Session Three Page 4

exemption. | believe it is pretty clear that SATsispposed to literally step into the shoes of the
original decision-maker and have the capacity toalke a decision—that is the essence of merits
review. It would be odd, we would suggest, for gogential to exist for the reviewer, the merits
review body, to have a slightly different capac¢tynake a decision from the actual body in respect
of which it is reviewing the decision. Again, wéeayou to the last sentence of paragraph 49 of the
Burns case —

Furthermore, in the absence of any additional powéravailable to the Commissioner . . .
In that case, the Commissioner of Soil and Lands€oration —

... the Tribunal is subject to the same limitaticas the Commissioner in making the
reviewable decision.

It would obviously be a fairly significant governmntedecision to look to upset that status quo. |
wonder whether there would be the potential att lEagperverse, unintended consequences, in that
potentially if someone was very, very keen to h#war proposal move through the process as
quickly as possible, they might appeal to SAT anygwanowing that SAT was not subject to the
limitation of having to wait for the EP act processThat might result in more matters going to
SAT that essentially were not necessary to appsalnerits and they were really just being
appealed on the basis of trying to speed up thesidaemaking process. | think that would be an
unintended consequence of addressing the appasert nere.

Assuming the EP act processes are more appropoisie finalised first, we would ask why in fact
the planning matter needs to be listed within SARIek—while the EP act processes are in train.
Perhaps the appeal just needs to be lodged andhtbeappeal can be properly dealt with once the
EP act matter is dealt with. If it is appropriatattit should be listed, presumably it would béelis
for fairly long adjournment periods with the capgador any of the parties to apply to bring the
matter on faster if the EP act process was findligée have, for example, a Warden’s Court matter
like that, that is adjourned on a yearly basis. rizmee is waiting on the proponent actually to
produce some more environmental studies. Oncedteeglone, then the Warden’s Court matter will
be resuscitated and will go forward to a full hegri

| should finally note that if you were minded tacapt our recommendation in respect of the part V
trial—which | will talk more about in a minute—thehere is obviously no need to change section
41 in respect of part V anyway. It is just a quasf what you might do in relation to part IV. Tha
is all I propose to say about the first questigrthit a point to take questions from the comnfittee

The CHAIR: Members will jump in as they feel the need. We laappy for you to walk us through
the list of questions and they will take the oppoity if and when it presents.

Mr Poustie: | turn then to question 2 on page 3. Firstlyisitnoted that there is a right for the
Attorney General to intervene in proceedings. | eadme back to talk about that more in a moment.
Again, with great respect to the author of the S&finual report, we feel it is necessary to
understand a bit more about what is actually pregas this context and we had a look at the
transcripts and were not able to get that levaledéil. | can talk you through some of the question
marks | think that are there at the moment. DoesSAT consider, for example, that the minister
may intervene after a proposal has been referreédobiore the EPA has expressed a view on
whether or not to assess it? If that is the cédmset,would seem, with great respect, to be too emly
the EPA may decide not to assess it. In any chsantnister is not involved at that stage.

Possibly what is contemplated instead is that ti@ster could intervene after a decision not to
assess has been made and before the period faal @gaenst that decision has expired, or after an
appeal against a refusal to assess has been lbdgbefore it has been determined. In both cases
again, though, the minister has not been involuettha stage yet. The point | am getting to here,
which | think is fairly self-evident, is that if is contemplated that the minister might intervane,
would make sense, we would say, that the ministridvintervene only once the minister actually
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was dealing with the matter at some level, andetlage a number of stages in the process when the
minister is not involved at all, or at least notaived unless there is an appeal against the tevel
assessment, which the minister does determinatfis the case, then it is really the EPA that is
dealing with the assessment process at that ge@énhaps then what is contemplated, instead of the
right of the Minister for the Environment to interne, would be the right of intervention by either
the EPA or the Appeals Convenor or the ministepedding on where the process is up to. |
imagine that would be complex to contemplate andpiex to draft, but that possibly is really the
intention of the SAT proposal. That said, if thenisier has made a decision, then section 41 will
generally not apply at all. If the minister is imved, other than in respect of an appeal against a
level of assessment, section 41 often does noyappess we are in that gap period between the
minister making a decision on appeals and therstiisequent issuing of conditions in relation to
the proposal.

With the Wagerup expansion, for example, sometitheslecision is made on the appeals and then
implementation conditions—as they are called urttier EP act—are issued pretty much at the
same time. On the other hand, sometimes thersign#dicant delay. In the Gorgon proposal, there
was a decision made in December 2006 about thealpprd then there was a delay of some nine
months before the implementation conditions wemuad. If that circumstance applies, then
potentially the minister could intervene in thabeimonth period to update SAT on how quickly
the matter is proceeding or whatever else, soSAdthas an idea of how long further adjournments
would need to take.

We should note, however, that such interventiomoiscurrently contemplated under the Warden’s
Court jurisdiction or in relation to any local goaenent. It is not considered appropriate that the
minister can jump in at a local government levetha context of assisting local government with
making a decision that might be considered to lsastatewide consequence. Perhaps what instead
Is contemplated is a limited right of interventiamen important legal questions are being dealt
with that have sufficiently large public interest.

When this committee looked at what was then the $#TI understand it looked at this issue and
it was noted that section 37(1) was really abowraging public interest matters, and that was a
very limited opportunity for the Attorney Generalihtervene. We would say it is perhaps not the
original intention of section 37 anyway that theveuld be intervention just for the sake of

speeding matters along; it is really just limitedthe prospect of the issues being dealt with &k SA

being of statewide significance or at least broalolip interest.

With great respect to His Honour Justice Barkepaage 9 of the 15 February 2008 submissions he
gives the appearance, we would say, of being upfaiitical of the EPA in terms of the time to
deal with some of these matters. That may not bat whs Honour intended, and | speak very
carefully in relation to justices of the Supremeu@oOften delays occur under the EP act purely
and simply as a result of scientific uncertaintyareas that are very unusual and technically
complex. Lots of proposals in the Pilbara at thenmant involve stygofauna and troglofauna and all
sorts of things that are at the cutting edge afrsm. If delays are to do with that, then it is fai

say that the EPA will take some time and proponetiltgake some time.

| mentioned earlier that the delays regarding treed&n’s Court matter that we are dealing with at
the moment are exclusively as a result of waitiogféirther work to be done by the proponents.
Sometimes the impression you get with these isstidglay is that it is really about the decision-
maker not responding quickly enough to the issue.

[11.50 am]

He might have a question mark about whether heifiscently well funded or whether he has
enough staff. Often the delay is a result of th@ppnent taking a long time to get his head around
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fairly complex engineering challenges or environtakoonstraints. In short, our submission is that
we cannot at this stage see how SAT would be abtkeal with these matters faster than the EPA
and the Appeals Convenor currently deal with thassuming that both parties have the same
resources to make those assessments. Again, amlarsiote to the first question, there is no need
to provide for such ministerial intervention abpatt V appeals if a suggested trial is adopted.

Moving then to question 3, | wonder if | can justar back to the submission we made. | am not
sure whether members have a copy of that with tlieisinot essential if you do not.

The CHAIR: Just give us a moment.

Mr Poustie: | probably should have brought eight copies .of it

Hon GIZ WATSON : No; we should have brought our homework.

The CHAIR: What page is it?

Mr Poustie: | was going to take you to page 2 to revise tia ¢toncept we are talking about.
The CHAIR: Are you on question 3 now?

Mr Poustie: Yes. We are talking about the trial in the cohteixpart V decisions. Perhaps at the
start | should have outlined for your benefit, duyare not familiar with them, what the scope of
those decisions is. Part V decisions that are otlyraubject of appeals to the minister include the
granting or refusal of clearing permits, the coodi of the clearing permits, other aspects regatin
to clearing permits and, importantly, works apptevand pollution licences and other matters
relating to the amendment and transfer of thoseogrthat list, the key items of the numerical
workload that | imagine would be transferred to S&this trial basis are the granting or refusal of
clearing permits, works approval and pollution tces.

| now take members to page 3. When | looked atghimnission again, it occurred to me that when
we said that the application form should be as Erapd as user-friendly as possible, we meant that
the application form should include space for theugds of appeal. Perhaps that is overly obvious,
but we certainly do not support a system that alawerson to just tick a box and say he objects to
a proposal. He would have to state the groundbifoobjection. Using clearing as an example, the
EP act provides a list of clearing principles aghiwhich clearing permit applications are
evaluated. Presumably, every objection or appeainagthose types of applications would argue
that the principles had been applied incorrectlihivzse cases.

The second point in the middle of page 3 esseptmiihat the current process involves the drafting
of a letter that appeals against the clearing pesmiwe continue to use that example—but the
level of documentation required is more akin tolthesl of documentation required in a court; that
is, multiple copies of documents must be providedlk parties and that sort of thing. We would not
support a move in that direction because that wagskentially turn what is currently a fairly
community accessible process into something thaildvgeem more like a court process and
potentially would be likely to inappropriately seawff applicants.

Moving to page 4, another important point in theosel bullet point at the top of the page is that
appeals should cost no more than they do curreAppeals relating to clearing permits are free
and it costs $50 for an appeal against works appr@vd pollution licences. We appreciate that that
recommendation has a budgetary consequence angAfiatvould need to be appropriately funded.
My clients and constituent bodies have made itrctbat we should support this trial only if it
moves to a system that is comparable to the cuskestém in terms of access and cost.

The second sentence of the fourth paragraph on pagéers to one way of assisting not only
applicants, but also the person who has applied foearing permit. The existing opportunity in
SAT to have the matters dealt with solely on theiva@f documents tendered will assist with
making that process fairly speedy and accessibls. lery much the case that some community
members would be prepared to write their concerrestwo or three-page letter, but they might be
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intimidated by a process such as this committeerdfbre, it is appropriate for them to have an
opportunity to have the matter dealt with on theuwtonents.

The CHAIR: How could anyone be intimidated!

Mr Poustie: It is hard to imagine how anyone would be intiat&t by this process, but | am sure
that it can be the case.

| refer to the last paragraph on page 4. The letivg changes to move in the direction of thidl tria
would be a good opportunity to address some issiteshe current Environmental Protection Act.

| am not sure whether that takes you outside tbpesof your brief when you are looking into the
SAT legislation, but if you are able to make refhitecommendations about other acts, there is a
current lack of logic whereby any person can appealrefusal by the EPA to assess a proposal
under part IV, but they are unable to appeal agaditeer the refusal to grant approval or the
conditions of a works approval; they can appeay ¢timé grant or works approval. Sorry, | got that
wrong. They are able to appeal only the conditioha works approval and not the granting of a
works approval. We also note that that approadneagplicably different to the way that part V
deals with clearing permits, in relation to whichygperson can generally appeal the grant of a
permit. | will stop there on that submission foe time being.

The committee has given us the opportunity to nfakiher comments about the trial. | want to
again note that at the time we made our submissierfelt that we had a reasonable understanding
of what our constituent groups thought. We did feal that we had covered the field. | had not
heard about the matter for a few months and wasranghether the proposal had legs, but then we
got the opportunity to attend this hearing todajhave some new staff and have not had an
opportunity to consult with all the appropriate gps. Chris Tallentire from the Conservation
Council has quite publicly been involved in numesralistractions recently that members are aware
of, so we have not had the opportunity to consuither. Essentially, we are seeking today an
undertaking that | will go to some of those enviramt groups in the next few weeks and try to
develop some final submissions. | have some subbmssbout some aspects of the trial, but | can
undertake to consult more. The committee might beded to recommend that the state
government proceed with the trial on the basisirst fssuing a discussion paper to say what the
government proposes to do and then to seek sulmmgsgin that. | am conscious that when
submissions were sought about the committee’s @gilons, it was seeking submissions on the
SAT act in general and not on this particular trigiat is a suggestion that we would respectfully
make to the committee. We have no firm view on Whagency or body is the best to issue such a
paper and consider public submissions. Howevegrgihat the EPA, the Appeals Convenor, the
Minister for the Environment and SAT each haverdarest in the current system and what it might
be, potentially the Department of the Attorney Gaheés the appropriate department to run such a
process. In the meantime, if the committee is nioided to recommend that a discussion paper be
released, | will talk through more aspects of tid.t

| should explain that we are keen for a trial dcetalace rather than to move to the new system.
[12 noon.]

We support the rationale of the task force in 2@@2ich was conducted by Barker, QC, as he was
then. We understand the rationale that essentiadiiters should go to SAT unless there is a good
reason for them not to go to SAT. We accept thabgly part V matters are appropriate matters
for SAT rather than the minister. However, on tlibeo hand, part IV matters are probably too
political; that is, they are too much about poétiudgements and high-level policy judgements that
are more appropriately made by the minister. Howewe would say also that that assumption
needs to be road tested. Therefore, we would sujpaor V matters going to SAT on a two-year
trial basis. Perhaps then the trial could proceedhe basis that SAT would have the power to
refuse to hear a part V matter if it realised whigs matter came to it that it was more appropriate
for the minister to deal with that matter. It midig, as | have said, that the matter was considered
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to be too political or too much about high-levelipp making. It might also be a pollution licence
matter, for example, where a proper decision onighee could not really be made because there
was an absence of appropriate EPA policy. Thereamainly a number of areas in which there is
an absence of detailed EPA policy. Therefore, SAghinsay it does not really have the criteria
against which to properly consider the matter. Puesty, the minister would have just made the
call on the basis of what was in the public interdsSAT was confronted with a matter like that
during the trial, we would suggest that the legistashould not give SAT the power to essentially
refer the matter back to the minister to be deailh w that way. We would say that such an
approach would be better than having everythingpg®AT, but with the minister having the power
to claw a matter back out of SAT if it was thougppropriate, because that would essentially give
the minister the opportunity to politicise somethithat was not necessarily appropriately
politicised but was more appropriately dealt with ®BAT. We would say that the converse that
would be appropriate would be for SAT to have thpacity to say, “This is beyond the scope of
our decision making. We will send it to the minisigr the minister’s political judgement.”

In short, the trial we are suggesting is a preigniicant one in terms of governance on

environmental issues in Western Australia. Apaoimfrquestion marks about whether the SAT
process will be dealing with matters that are ader®d to be too political or too high level, | have
already indicated that the risk from the point @w of my clients is that the process will be too

legalistic and too intimidating for community mem&eTherefore, part of what should be trialled is
whether SAT was well set up to handle communityebdaappeals and applications, and was
appropriately informal or appropriately not intiratthg.

| turn now to question 4—which | guess is throwihgpen to any other issues—and | want to take
you back, if I may, to the submission that we mad8eptember. | have talked about the trial in the
context of part V of the EPA act. | now want toktabout planning matters. | will talk first about
some key matters at pages 5 and 6 of our submigdsisome ways, when we look at the current
EPA process as against the planning process, Iy rgmows into stark relief some of what we
would say are the deficiencies of the current plagniprocess. For example, any person can go to
the EPA and say that a proposal should have beprafly assessed. However, it is not the case that
any person can currently go to SAT about a planmiadter. A person cannot appeal a planning
matter to SAT unless that is specifically providied in the relevant local government town
planning scheme. Albany had two planning schemas dhe now administered by the City of
Albany. The shire town planning scheme has a thady planning right. | think that is the only
jurisdiction out of the 140-odd local governmeritattstill provides that power. We would say that
it is a very significant problem that the plannpr@cess is shut out from a community perspective.
A neighbour who may be directly and immediately atigd upon by the consequences of a
particular planning proposal—such as a changend lese, adding a few storeys to a building, or
whatever—is given the opportunity to be notifieddao participate in the local government’s
decision making. However, when that decision hanleade, the person who is proposing to build
that excessively large building, or whatever, igegithe opportunity to appeal that decision to SAT,
but the neighbour is not. If a proponent does dpe8AT, the neighbour can seek to intervene.
However, it is a fairly restrictive opportunitywill talk more about that in a moment. As | have
said in the last two paragraphs on page 5, a peraonseek to intervene, and that person will
technically be a party at that stage. However, as mcently observed in the Court of Appeal, an
intervener, unlike a party, will ordinarily be alled only to support or oppose the position
contended for by one of the other parties. An irgeer will not be permitted to expand on the
issues that have been decided. Therefore, it i meich a limited right to participate. The person
essentially needs to demonstrate that he can addtsimg extra to the proceedings, but he can do
that only in relation to a matter that has alrebegn dealt with by SAT.

If I can turn now to page 6, | would say simplytteaen the terminology “intervener” suggests that
that person is a second-class citizen in the SAtqedings. If | can take you then to paragraph
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four, the alternative approach that we would vemycimrecommend is that SAT be given an
unrestricted capacity to hear from any third partibat apply for the opportunity to make a
submission. If a party was accepted in this waywad defined as a party under the SAT act, any
misuse of that opportunity could be more than adtsiy dealt with under SAT’s existing powers.
In a lot of public interest environmental mattensl @lanning matters, there is often a concernithat
we open the door to all these crazy communitydittg, they will block up the system and introduce
all sorts of vexatious and frivolous claims. Wéfle courts already have the capacity to deal with
frivolous and vexatious claims. SAT also has thpacday to deal with frivolous and vexatious
claims. If a person came to SAT and essentiallytedhgveryone’s time, SAT would have the
power to make an order for costs against that perdée would say that would be a sufficient
deterrent against misuse of the so-called operdstgrprovisions or third-party provisions. The
legislation itself should provide an unlimited opjpmity for people to at least have their voices
heard at SAT.

The CHAIR: What would happen in a proceeding if an intervesrea third party was a $2 shelf
company that was worth nothing? Who would pay tss?

Mr Poustie: | do not know what the answer would be underSAd act. However, in the context
of the court, | think potentially costs would be aded against the person behind the shelf
company. | am sure the Supreme Court has the piowd that, so | would be surprised if that was
not also the case with SAT.

The CHAIR: | do not remember the circumstances of the apip@alwas lodged by that particular
coastal residents action group, but | understaatdgioup was pretty well penniless.

Mr Poustie: Apart from the power to make orders against peowhich | think does exist, it is
certainly the case that if there was a concern tath@ucapacity of a group to pay, the court could
make orders upfront to get security for costs. Agwnity group could be required to put up
$10 000 or $20 000, or whatever, essentially iatfrim case that money needed to be accessed.

The CHAIR: There are ways around it.

Mr Poustie: Yes. Those types of orders are problematic frbm point of view of my clients;
however, the power to make those orders alreadstsexihe capacity to control the misuse of the
SAT process also already exists. Therefore, we dveay that the legislation should be changed so
that neighbours and interested community groups—ewdioit might be—will at least have the
capacity to go to SAT on appeal, or go to SAT whenappeal has been lodged, and participate
equally as a party and have their voices heardhanl¢vel, in the same way that that opportunity is
currently extended only to the proponent.

[12.10 pm]
Paragraph 5—actually, | think | probably have l&geade that point.

| guess the last sentence there is that apart\rersay the strong logical and sort of merit-bagfed,
you like, reasons for moving to third party plarmiappeals—I should take you to the two-page
document | supplied to you today, which is a litd# out of date in some respects but | am
confident it is not out of date in any significamay. That document illustrates that WA is the only
jurisdiction that does not have at least some échiiorm of third party appeal rights. So, even the
Northern Territory, you can say because they weeddst to come on board, has been progressive
enough to recognise the community interest in plepmmatters and provide at least in that case a
limited opportunity for third party planning appgafome jurisdictions will say any person can take
the appeal; some of them will say you must havéigyaated in an earlier stage of the process in
order for you to have a subsequent appeal rightnEsuch an approach would still be a great
advance on what the WA system currently is. Theesfowe would say that WA is behind the eight
ball in that respect.
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| apologise, | do not have this document here,lbzdn get it to you later. | ran out of time to
actually read the report. | did not want to talbleoiyou unless | had read it, but | am aware of an
Independent Commission Against Corruption reporfléw South Wales late last year and one of
its key recommendations was—and | should say NewttS@/ales already has third party appeals
in relation to planning matters—they actually thiat an improvement and expansion of those third
party rights was a way to reduce corruption atcallgovernment level. | will get that report to you
but at this stage, for the purposes of Hansaiid,thie New South Wales Independent Commission
Against Corruption report 2007. It is an additionedson, we would say, to support that move, to
improve democracy, | suppose, at that grassroots| land minimise the extent to which
inappropriate decisions can be made.

| should also note that Dr Janet Woollard in thgikkative Assembly has introduced a bill and |
actually do not know off the top of my head whaig#t it is at, whether it has been read in or
whether it is a draft bill, but you may be awareitadinyway. It is the Planning and Development
Amendment (Third Party) Bill 2007. In short, it c;omends the introduction of third party
planning rights. We have made a submission in respto Dr Woollard’s bill and the short version
is that we largely support the proposal. Therevaags in which we say her bill could be improved
and expanded in the direction of maximising comnyumput but it is a worthy bill we would say
and maybe one that the committee should have adgakit is so minded, to make some findings
about third party rights in the planning contexhihk that is all I had by way of my submissioq, s

| am happy to take questions.

The CHAIR: | have one additional question. | will read itytmu, but you will also receive a written
copy because it is a lengthy question.

Mr Poustie: A question without notice.
The CHAIR: Itis. | ask whether you are in a position to coemt on this today —

The Committee understands that under Bianning and Development Act 2005, the
provisions regarding compensation for injuriouseefiion allow disputes to be determined
by arbitration under th€ommercial Arbitration Act 1985, by referral to the SAT or by
some other method agreed by the parties. Therbéd®s a suggestion that all questions of
compensation for injurious affection (including thaluation of the affected land and the
compensation which should be payable) should kerméted by the SAT.

Are you in a position to comment on that today?

Mr Poustie: | would actually like to take that on notice, liftcould. My convenor, Dr Hannes
Schoombee, has done a lot of work about injuridtecton, so it would be well placed to come up
with an answer.

The CHAIR: All right, we will look forward to a response froyou.
Mr Poustie: What would be the time frame—just as soon asipless

The CHAIR: As soon as practically you can. We are not umadsinocking time frame—we do not
have one of these limited time referrals—but, d¢elya if we can get that from you in an
approximate time from receiving your evidence thatild obviously assist us.

It has been pointed out to me that this table yawelpresented, the third party appeal rights—you
made the point earlier about SAT’s merit reviewdiion. These other state jurisdictions, are they
merit reviews? Are they all merit reviews? | notya® mentioned Victoria, but —

Mr Poustie: | believe so, yes.
The CHAIR: So, across the board we are talking about meriews here?
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Mr Poustie: My understanding is yes, merit review third paafypeals exist in every jurisdiction
except Western Australia. There are also supedmiad party rights, certainly in New South Wales,
for judicial review, but this table is about meniéview.

The CHAIR: Okay, thanks for that.

Hon GIZ WATSON: : | just had a question with regards to the faet this appeal right has been

available in other states and judges for varyingams of time, and | note in New South Wales
since 1979. Is there any evidence of the right mgfeal being abused in a way that we were
discussing before in terms of seeking to frustpateesses or vexatious use of the appeal process?

Mr Poustie: Not that | am aware of. | am not aware of anguppose, commission of inquiry or
anything of that nature that has had that soreobmmendation, other than this New South Wales
commission | mentioned, which was recommendingettgansion of rights. | am sure it is the case
that there would be industry representatives inesofrthese jurisdictions who would say that there
should not be any third party rights and they aobably able to point to examples of what they say
are inappropriate uses of those rights. | am swakis the case but there are plenty of examples in
the Western Australian context where there is smmal right to take matters that seem clearly to
me to be good candidates for merits-based appsald,is frustrating to advise people here that
they—just by sort of legislative accident, | supgpesdo not have that right here but if they were in
South Australia or New South Wales they would.

Hon GEORGE CASH: | have a question on the proposed trial that bludtie mentioned. Do you
have a view on the argument that can be put thgbuf separate the part IV and V that you get
inconsistencies coming through, perhaps a lacKfmiiencies, that general line that is often used?
What is your view in response to that?

Mr Poustie: Essentially, | think with respect, Barker QC’swi in 2002 was the right approach;
that the SAT would have the capacity, when deahity the part V matter, to consider what was
happening about the related part IV matter. In, fatttink the EP act is pretty clear that those par
decisions must be consistent with the part IV can@pwvay. So, | think the SAT would simply be
placed in that position of having that restriction its jurisdiction and, certainly, it would be
required to but also obviously very strongly inelihto make decisions that were consistent with
part IV.

Hon GEORGE CASH: You do not see a significant issue in that area?
Mr Poustie: No.

Hon GIZ WATSON:': If | could also, you mentioned the case of they @f Albany or shire—
whatever it is—

Mr Poustie: It is the city these days, yes.

Hon GIZ WATSON: : | think it is the City of Albany these days. Thituation there, which | am
familiar with because my parents were actually sofmghe people involved, but the SAT was able
to hear from third party, | guess, appellants gares to a planning decision. | do not know whether
you could give more information, but it seems to timet was because the city, by virtue of having
amalgamated with the shire, had adopted that poovis its own law. Does that mean that other
councils could do the same thing?

[12.20 pm]

Mr Poustie: Yes. | would have to confess that | am not 100 gat sure whether that—are we
talking about the Earl Street apartment buildinga@mnething?

Hon GIZ WATSON': Yes, an Earl Street apartment.

Mr Poustie: | am not 100 per cent sure whether that was amele of third party planning rights,
but it is certainly the case that Albany has heldmthese third party planning rights—in one ef it
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schemes anyway. The last | heard there were mames there to expand that right across both the
schemes that the city administers, producing a s&veme to replace the two existing ones. It is
open to any local government to seek to introdtae fparty planning appeal rights. It would then
be Minister MacTiernan’s power to allow that oralisw that. There is no right to introduce it
without the minister’s involvement, but | think teewas a point a few years back when the minister
was asked whether or not those Albany provisiomsbearetained and she was happy to have those
retained. | am not sure what her current view mudlexpanding third party appeal rights.

The CHAIR: Thank you very much for your evidence today. \Weklforward to hearing from you
with respect to the question that we asked youybatare taking away and the report that you are
going to investigate for us from ICAC. Thank youywenuch. That concludes today’s hearing.

Hearing concluded at 12.21 pm.



