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Hearing commenced at 9.20 am

NEILSON, MS REBECCA
Senior Legislation Officer,
Department for Planning and Infrastructure, examined:

HAY, SERGEANT GREG
Police Sergeant, WA Police Traffic Enforcement,
State Traffic Coordination, examined:

KARMELICH, MS ALISON
Policy Advisor, Office of Minister for Police, examned:

The CHAIRMAN : Good morning and welcome to our hearing, whglfocusing on the referral
of the Road Traffic Amendment Bill (No. 2) 2007.irdely, could you introduce yourself, stating
your name, your contact address and the capacityich you appear before the committee?

Ms Neilson My name is Rebecca Neilson. | am the senidslation officer with the Department
for Planning and Infrastructure, and | was theruwting officer for the amendments that we are
going to discuss this morning. My contact addieggll Murray Street, Perth.

The CHAIRMAN : Thanks, Ms Neilson.

Sergeant Hay My name is Sergeant Greg Hay. | am attachedriaffic Enforcement
Technologies with the WA Police. | was the techhadvising officer to the legislation, and | am
also the member of the National Committee for Enide Breathalysers. My contact address is
State Traffic Coordination, 2-4 Wellington Strdeast Perth.

The CHAIRMAN : Thank you.

Ms Karmelich: | am Alison Karmelich. | am policy adviser toilvkter Kobelke for both police
and road safety. My contact address is level 90,3t Georges Terrace, Perth.

The CHAIRMAN : | see that all witnesses have completed a doctrestitled “Committee
Hearings - Information for Witnesses”. Did youdesnd understand the form?

The Witnesses Yes.

The CHAIRMAN : These proceedings are being recorded by Hareadlda transcript of this
hearing will be provided to you. You are askegtovide any necessary corrections by return of
that transcript, with the corrections indicatedaldo indicate to you that this hearing is opeth&®
public; however, if there is any need to go intoseld session, we can do that upon request. The
evidence that you give specifically to the comneitteow is subject to privilege, and therefore
should not be discussed publicly outside the hgauimtil the committee has reported, because that
may breach or otherwise affect that parliamentamjlpge.

The bill before us has been referred to us becdlnse are some aspects that reflect the
implementation of an intergovernmental agreememégcslate in a uniform way, though there are
other parts of the bill that fall outside that amb&o our focus is rather narrow, even though we
may touch on some of the other parts of the bilpassing. Perhaps | could invite one of the
witnesses, perhaps Ms Neilson, to indicate, by imgeremarks, what parts of the bill are subject to
intergovernmental agreement, please.
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Ms Neilson Thank you, Mr Chairman. Some of what | am gdimgay is a little bit pre-emptive
and we will move to the questions shortly, | unthard, but | am grateful for the opportunity to just
make an opening statement to set the context forespponses. The most important context-setting
remark that | could make is that the provisiong tha are talking about this morning are contained
in part 2, division 2, and they relate to breathlgsis. The reason that we are here is actually no
because we are required to implement these amensinieatause of an intergovernmental
agreement, but in fact because we have a requitenmemd Sergeant Hay is the expert so | will
hand over to him when the time is right. We havecamstitutional obligation to - the
commonwealth Constitution enables the commonwealimpose requirements as to weights and
measures. In addition to the Constitution, Augrad a signatory to some international treaties in
relation to legal metrology, which | understand nmdegal units of measurement and legal
measurement. The amendments are in order to abagt a national standard, which is actually an
international standard, in relation to breath asiaglyneasuring devices that are going to be used for
a legal purpose; i.e. where the result is goingpdarequired to be used in court as evidence that
someone has committed an offence. So it is nausEcof an intergovernmental agreement, but it
is actually attached to our international treatyigattions and also pursuant to the commonwealth
Constitution. Sergeant Hay will give a bit of dtbe explanation than that.

The only other thing | would say - and | know wdlwrobably deal with it when we get to the
guestions - is that the standard that Sergeanwlatalk about is actually a standard that relates
the breath measuring device itself; it is just thatrelevant part, the reason that we needed ke ma
amendments, is that that standard requires a camgphreath - they call them “evidential breath
analysers”, EBAs - the standard requires an EBAprioduce a result in a particular unit of
measurement. Our act currently does not talk abmitunit of measurement, so we need these
amendments in order to enable us to use that @inmteasurement. The actual devices themselves
are procured by police and approved by the ministed there are provisions in the act that already
enable that to occur, regardless of whether hisdevice or the existing one. Thanks, Mr Chair.

The CHAIRMAN : Thanks for those opening remarks and for puttiveg into context. So if we
look at the scope of the bill that could be seenraform legislation, we are looking at, | thinkwyo
said, part 2, Amendments to the Road Traffic Act -

Ms Neilson Mr Chair, could | also say - sorry to interrygotu -
The CHAIRMAN : No, please go ahead.

Ms Neilson Part 2, division 2 is the relevant part of thi, but in fact not all of the sections
contained within division 2 are relevant to theio@l standard, or the international standard.
There are some terminology changes, where we Hliegaabout very technical sorts of changes.
We decided that it would be better to use moreegerferminology - we refer to blood alcohol
content and we stop referring to percentage - ey tire not really necessary for the purposes of
implementing the standard. The part that is re&llgvant, | think the most important part, is clau

10 of the bill. That is the part that is doing whee need it to do.

The CHAIRMAN : Perhaps we will zero in on clause 10. The camemihas already noted that
much of the preceding parts of part 2, divisior® éhanging the terminology about how we define
percentage of alcohol in the blood, so we will @iolly touch on that just to clarify it for the house

| know you have already briefed a number of membétse house about technical aspects, but it
probably will not hurt to have that in the commetteport to confirm it.

Ms Neilson Sure.
The CHAIRMAN : So we will focus then on clause 10.

You mentioned that there are some imperativesraitianal level, or by international agreement,
for us to make the changes that are expressedusell0. What are those changes?

Ms Neilson | might hand over to my technical expert here.
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The CHAIRMAN : Thanks. Sergeant Hay.
[9.30 am]

Sergeant Hay Under section 51(xv) of the Constitution, thentoonwealth has the right to dictate

weights and measures to the states. In 1999, dmemonwealth government amended the
legislation - the National Measurement Act - froot only for the purposes of trade, to read for any
legal purpose, which encumbers this on us now. géten opinion from the then State Solicitor to
say that we would have to comply with the commontheaue to section 109 of the Constitution:

if there is a difference between the state legmiatand the commonwealth legislation; the

commonwealth legislation overrides the state’sskagjion. That was the basis of this all, starting
many years ago, to change.

Australia became a signatory to the Internationglaization of Legal Metrology in the late 1980s,
and it produced its document called R 126 thattedldao evidential breathalysers. The national
representative on the committee brought that bacthé¢ then National Standards Commission,
which then contacted all the police jurisdictiomsd all state jurisdictions have been actively
involved in the bringing about of this change.

The CHAIRMAN : Has there been any particular push by a min@teouncil meeting or some
other imperative that has now brought this on?

Sergeant Hay Yes. This was brought up at the Australasiait@inisters’ Council meeting - |
think it was the senior officers group - and it veassagenda item for some time.

The CHAIRMAN : What | am looking for is some form of intergonerental agreement or memo
of understanding between state jurisdictions amdcthbmmonwealth, perhaps, to demonstrate that
this change is necessary. Is there any such iteated, perhaps?

Sergeant Hay | do not think so, sir. | really do not think.s Again, it has been driven by the
National Measurement Institute and the police licisons because, if we were challenged with the
current measurement - the percentage system wedatgresent - under the National Measurement
Act, we are actually reporting to the courts in stimng that is not an Australian legal unit of
measurement. That could cause us some grief nding the convictions for drink-driving in the
state at this time.

The CHAIRMAN : Thanks. That has anticipated my question, sevilecome to that point now.
You mentioned section 109 of the Constitution earlil think from what you just said, there is a
fear that if we do not -

Sergeant Hay Comply with the national -

The CHAIRMAN : - comply with the national formulation, ours taie subject to challenge by
some clever lawyer in a courtroom or somewherghdsabout the strength of it?

Sergeant Hay That is correct, sir.

Hon DONNA FARAGHER : | would just like to ask, with respect to whatuyhave just said, are
we aware of whether other state jurisdictions -pdesthe fact there is no intergovernmental
agreement as such, but that they have to followcthestitutional requirements - have actually
implemented this change or are we the last, tedirsomewhere in between?

Sergeant Hay We are about the middle. Victoria and Southtfals have already implemented
and, because it is at this stage, the New Soutle$\Rbads and Traffic Authority rang me the other
day wanting a copy of our proposed legislationijtgs in the process. In Queensland, | think the
bill has gone through, and it is waiting for a gamcation date. All the states, driven by the pwlic
because of this fear of not being able to conwctfink-driving, have been pushing it through thei
houses.
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The CHAIRMAN : That is a very pertinent question; thanks fat tinformation. Are there any
proposals to introduce amendments to this bill?

Ms Neilson No, Mr Chair.

The CHAIRMAN : Are any of these amendments in whole or parttdugny deficiencies in the
drafting of the current legislation?

Ms Neilson Again, | would say no, Mr Chair. The provisigms they are currently, are perfectly
fine except for the new unit of measurement thet ititernational/national standard requires us to
use.

Hon SHEILA MILLS : Given the urgency of this, has no lawyer in shete got onto the fact that
there is a problem?

Sergeant Hay No, not at this stage.
Hon SHEILA MILLS : Not at this stage. | hope you do not leak!

Sergeant Hay The National Measurement Institute, in considtatvith the police - when we first
started we realised the potential for this to gblipu The standard has - they used a legal-speak
term - actually been invoked but not published., \Be are moving to comply, but they have not
provided a copy of the standard outside the matwfais and the police jurisdictions. | think if
people ask for it, they get a copy of the titleethegt present, mainly so that we can hold bacK unti
we are in place. We have actually negotiated wuhitn National Measurement Institute for a
grandfathering clause, in which we can actuallyndfather a sunset clause for our existing
instruments, realising the time that it will take roll out 1 400 evidential breathalysers around
Australia. So, we have also sort of addressedvlthta sunset clause for our older instruments.

Hon SHEILA MILLS : Thanks.
Hon DONNA FARAGHER : How long will that roll-out take?

Sergeant Hay We placed our order for 200 and, hopefully, bg &nd of the year we will be in
position. NMI has given an undertaking that th&uakstandard will not be published until July
2008.

Hon SHEILA MILLS : Further to that, once this legislation hits fParliament, that is going to
flag it, is it not?

Sergeant Hay We are prepared. Well, | am prepared, | thihkam the one who has to give the
evidence.

Hon SHEILA MILLS : Okay.

The CHAIRMAN : | want to turn now to that question of the comeement date. Are there any
retrospective elements in this bill?

Sergeant Hay No. You just might have to hold there, Mr Chdiecause | think it has been
drafted so that the existing instruments can Iséilin operation for a time, so it covers that aff.we
The drafting covers the transitional period, saehs a bit of a retrospective element; the exgstin
instruments can still function until they are reygd.

The CHAIRMAN : Right, so it is more of a transitional arrangeimen overlap.
Sergeant Hay A transitional period rather than a retrospectiwes.

The CHAIRMAN : Although we have made some remarks about thsilgesdeficiencies in the
current legislation because of definition incoresisty with the national standard, | would hope that
no-one has been using this technicality as a defendrink-driving cases so far.

Sergeant Hay Not at this stage.




Uniform Legislation and Statutes Review ThursdayA8@ust 2007 Page 5

The CHAIRMAN : Do you think that there is any real danger tivatthe meantime, someone
might try to use that successfully?

Sergeant Hay Yes. | have to answer yes to that questionaidgoecause it has been in the public
arena in Queensland, South Australia and Victasia, have been waiting, but it just has not
occurred yet.

Hon SHEILA MILLS : Perhaps the lawyers in this state are not thatts

The CHAIRMAN : Order! Let us return to the bill. You have itieed clause 10 specifically as
the clause that provides the uniform aspect t&€#dn you please just discuss that clause and explai
to the committee what it is about?

Ms Neilson Certainly, Mr Chair. The standard, as | mengrearlier, relates to the EBA - the
evidential breath analyser - that is; the pieceaiipment into which the person blows his or her
breath sample. The standard requires that in dodean EBA to comply with the standard, one of
the things that it must do is produce the resuli imnit of measurement that is so many grams of
alcohol per 210 litres of breath. At the momeni, act contemplates units of measurement that are
grams of alcohol per 100 millilitres of blood. Tle&planatory memorandum explains that it is
considered scientifically and legally much morerappiate for a breath sample to be measured in a
unit of measurement that has breath as the sulestas®pposed to blood. However, the quantity -
210 litres of breath - has been selected spedificdcause the number of grams of alcohol in
210 litres of breath would correlate at the samatga time with the number of grams of alcohol
that are in 100 millilitres of blood. Thereforehat proposed section 65A will do, if clause 10 is
passed as it is currently drafted, is that it wdly - it is a deeming clause effectively. The oeas
that we need it is that we continue to expressoffi@nce provisions throughout the act in terms of
the number of grams of alcohol in 100ml of a peiséood. There are a number of ways that we
could have done the amendment: rather than regetinnoughout the act to the number of grams per
100ml of blood and per 210 litres of breath evamnetwe talk about an offence we have stuck with
blood because it is the alcohol in a person’s bldwt affects his or her ability to control the
vehicle. The breath is just an indicator of whatn the blood, so we have stuck with blood, but
what we are saying is that if a device measuresrsop’s sample of breath, and it gives a reading
using the unit of measurement of 210 litres of thre#& will be deemed to be regarded as the
number of grams in 100ml of blood, whether the deviself gives that reading or if it is derived by
the deeming provision. That will enable us to oy transition effectively to the new equipment -
for a period of time we will have two lots of eqmpnt in operation - but also, when we have the
new equipment in place that always produces aafnmeasurement using 210 litres of breath, to
make that meaningful for the purpose of decidingthbr someone has committed an offence that
says you cannot drive a vehicle if you have moentt05 grams of alcohol in 100ml of blood.
Sorry if that was a little bit confusing.

[9.44 am]

The CHAIRMAN : No, that seems to be a very good and succirgiieation. The next question
that obviously flows from that is: how closely withe breath measure under the proposed
legislation correlate with the existing expressiograms of alcohol per 100 millilitres of blood?

Ms Neilson That is the pertinent question.
The CHAIRMAN : To distil the question right down - .08 willlsthe called .08?

Ms Neilson Absolutely. This is the reason Mr Chair for tbleoice of this weird number -
210 litres of breath. We do not want to have tange anything. We certainly could change things
but it would not really be worth doing so, becaaserybody thinks in terms of .05 and .08 and .02.
The number of grams in 210 litres of breath - arctg8ant Hay will be able to confirm this as the
technical expert - but if | have .05 grams of aldoin 210 litres of my breath at this minute, and
you do a blood test, you will find that | have @ams of alcohol in 100 millilitres of my blood.




Uniform Legislation and Statutes Review ThursdayA8@ust 2007 Page 6

The CHAIRMAN : | just want to establish for the record - anttlihk that you now have, and that
Sergeant Hay is about to confirm it - that .08 unithe existing legislation is going to have an
identical or very near identical equivalent undwer proposed legislation.

Sergeant Hay The blood-breath coefficient, as it is called@search, is dictated to range between
2 100:1 through to about 2 300:1. That is, theladt in the blood is 23 hundred-times higher than
what it is in the breath. That is why we have kegihg the 210 figure. It was identified from day

one that it was imperative - as Rebecca has daitteep .05 and .08 for that community education
purpose that we have pumped millions of dollars,ithroughout this country. We have erred on
the side of caution. At 2 100 we are on the loslesso we would never overestimate a person’s
blood alcohol concentration at the time it is meadu The Australian Standard for personal-use
breathalysers actually dictates a coefficient &0R:1. That would basically produce a reading
10 per cent higher than an evidential breathalyd#fe have always erred on the side of caution.
The research that has been conducted from the @@fislthrough to last year has produced very
consistent numbers that fall within that varyingga. There might be a few that fall around 2 000,
but again we have in-built safety measures withmaximum permissible errors. We would not

over estimate a person’s blood alcohol concentratidhe time it is measured.

The CHAIRMAN : Okay.

Sergeant Hay It is very close, but we are erring on the lowigle rather than on the higher side of
the blood alcohol concentration readings.

The CHAIRMAN : | would have thought that the use of the terrhO'Htres of breath” probably
gets us closer than perhaps the acceptable mérgmon on the machines anyway.

Sergeant Hay Again, internationally they have accepted thdi0Q:1 coefficient. It has been
signed-off in the international treaties. In reaims it is fairly close. | think they have putiwn
to 2 100 plus or minus 34 parts per million - omgdhing similar from memory.

The CHAIRMAN : If that is indicative it tells us that 34 paptsr million would be insignificant in
the context of what we are talking about. Do ahgg colleagues have any further questions?

Hon DONNA FARAGHER: 1 wish to ask a question about the fact that peed to purchase
more equipment. Am | right in assuming that theippent used to initially test drivers will
remain the same, but that the new equipment yogairgy to purchase will be located in the booze
bus and will be used to test drivers after thaahih-car test?

Sergeant Hay Yes. The evidential breathalyser is the oné W& produce in court. If you are
driving along and get stopped by a booze bus, tigem@ screening instrument - we call them
preliminary breath tests. They purely provide raghgation to the police officer that the person may
be over the limit indicating that an evidential ditealyser test is required.

Hon DONNA FARAGHER: That is the one that is inside the booze bus?

Sergeant Hay Yes. The breathalyser inside the booze busside the police station provides an
evidential result.

Hon DONNA FARAGHER: Thank you.

Sergeant Hay Having said that; the preliminary breathalyssts will provide a result reading in
“grams per 210 litres per breath”. It is only atteaof changing a sticker from a per cent siga to
“grams per 210 litres of breath” for consistency.

Hon DONNA FARAGHER: So you do not need to get new preliminary bréesting equipment
- you just have to change the sticker.

Sergeant Hay Yes.
The CHAIRMAN : Would that everything were so simple!
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Sergeant Hay If only.

The CHAIRMAN : If only! 1 just want to ask you about the puspoof the EBA reading as
opposed to a blood sample reading. This follows$rom the last question. Which reading would
be used in a court proceeding as evidence - both?

Sergeant Hay Both. The other bill that went through the h@gsmpared the driving laws. Once
the blood sample is taken, if there is an alcobatimg in excess of the prescribed levels the perso
can be charged on the basis of that blood redéilthe person chooses to undergo an evidential
breath test - they can be charged on the restiiabftest. The can be charged as a result ofreithe
breath or blood.

The CHAIRMAN : Okay. What if the readings conflict? What d@inseone has a breath test and
blows over the limit - to use the common vernaculand then asks for a blood test which shows
that they might be below the limit? What would pap in that situation?

Sergeant Hay Under 66(7) the person only has the right tateie have either a breath or blood
test. There is significant case law dealing withod samples that have been obtained after a breath
test - in regards to legal precedent.

The CHAIRMAN : So if someone were to blow over the limit asétre - not in a roadside random
test but in an evidential breath test; that is thkegt to use the Evidential Breath Assessmenttest
the police station - and then having discovered thay are over the limit according to that
apparatus, they then go off to a doctor and habkad sample taken. What has been the police
experience, in real life, of that tactic?

Sergeant Hay The problem is that when they actually take@blsample you can do humerous
things to a blood sample to release the ethanoi fte blood - microwave ovens, leaving it on the
dashboard of your car. Plus there is the natliralreation by the human body of the alcohol out of
the system. It is set down in section 71, whicpr@bably an underestimate of what it really igj an
if it was taken within the four hours and usingtthack calculation, the results can conflict quite
considerably.

The CHAIRMAN : Thank you for that. Would any of my colleagliks to ask a question?

Hon DONNA FARAGHER: Just one and | suppose that it is a side issVe. are going to be
having random roadside drug testing very shortly laappreciate that how that will be done will be
different to how a normal alcohol breath test isnelo However, can | presume that the
measurements and related issues - in terms ofiabh drug test - are in order? | appreciate that
there are differences, but are any changes requitekink it is pertinent to ask the question now.

Sergeant Hay The oral fluid testing is presence-based. Thgyanly has to be present. Itis a
gualitative test rather than a quantitative tekhboratories will naturally do a quantitative test
because we have cut-off detection thresholds gmattiag thresholds. However, that testing is for
the laboratory to do. The laboratory will repast the police that delta-9 tetrahydrocannabinol,
meth-amphetamines and ecstasy were present imatmge. There is no quantification of it.

Hon DONNA FARAGHER: Okay.

The CHAIRMAN : Have you received any submissions about therbith law societies or other
interested stake-holders?

Ms Karmelich: No.

The CHAIRMAN : Have you invited any submissions?

Ms Karmelich: No, we have not.

Hon DONNA FARAGHER : What is the estimated cost of the new equipment?
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Sergeant Hay The total, over the whole project, is approxiehat$2 million. | wrote a discussion
paper on this matter for the APMC many years agd,vee costed it at $23 million nationally.

Hon DONNA FARAGHER: Really?

The CHAIRMAN : That seems rather a lot of money just to compti an international standard
that we are already complying with.

Sergeant Hay | have to say yes.

The CHAIRMAN : | would not expect you to comment on that.

Sergeant Hay | am biting my tongue very hard!

The CHAIRMAN : | am sorry if | am the cause of that.

Hon SHEILA MILLS : This is another takeover of the states by tderf® government.
The CHAIRMAN : Well, those are policy matters best reservedterhouse.

The CHAIRMAN : | would like to record my appreciation to outmasses for coming in today to
assist the committee - particularly at such shotice - in order to enable the committee to report
promptly to the house. Ms Neilson, Ms Karmelicld &ergeant Hay - thank you once again and on
behalf of the committee | bid you all good morning.

The Witnesses: Thank you very much.
Hearing concluded at 9.55 am




