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Hearing commenced at 10.15 am 

 
HERRON, MR MARK EDWARD 
Acting Commissioner, Corruption and Crime Commission, examined: 
 
SILVERSTONE, MR MICHAEL JOSEPH WILLIAM 
Executive Director, Corruption and Crime Commission, examined: 
 
MABBS, MS PETA MAREE 
Director, Corruption and Crime Commission, examined: 
 
O’CONNOR, MR PAUL RICHARD 
Director, Legal Services, Corruption and Crime Commission, examined: 
 
SUTTON, MR ROBERT  
Acting Director, Operations, Corruption and Crime Commission, examined: 
 
WATSON, MR ROGER 
Director, Corruption Prevention, Corruption and Crime Commission, examined: 

 

 

The CHAIRMAN: Before we start, I will just let you know that I have allowed media cameras to 
be present for a few moments before we get started, but they will be dismissed before we start the 
formal proceedings. 

Mr Herron: Thank you, Mr Chairman. 

The CHAIRMAN: Acting Commissioner, on behalf of the Joint Standing Committee on the 
Corruption and Crime Commission, I would like to thank you for your appearance before us today. 
The purpose of this hearing is to speak with you, as acting commissioner, and also with the 
commission’s executive team about the CCC’s annual report for 2010–11 which was tabled in 
Parliament on 28 September 2011. The Joint Standing Committee on the Corruption and Crime 
Commission is a committee of the Parliament of Western Australia. This hearing is a formal 
procedure of the Parliament and therefore commands the same respect given to proceedings in the 
houses themselves. Even though the committee is not asking witnesses to provide evidence on oath 
or affirmation, it is important that you understand that any deliberate misleading of the committee 
may be regarded as a contempt of Parliament. This is a public hearing and Hansard will be making 
a transcript of the proceedings. If you refer to any document during your evidence, it would assist 
Hansard if you could provide the full title for the record. 

Before we proceed to the questions we have for you today, I do have a series of preliminary ones. 
Firstly, have you completed the “Details of Witness” form? 

The Witnesses: I have. 

The CHAIRMAN: Do you understand the notes at the bottom of the form about giving evidence to 
a parliamentary committee? 

The Witnesses: I do. 

The CHAIRMAN: Did you receive and read the information for witnesses briefing sheet provided 
in advance of today’s hearing? 

The Witnesses: I did. 
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The CHAIRMAN: Do you have any questions in relation to being a witness at today’s hearing? 

The Witnesses: No. 

The CHAIRMAN: Acting Commissioner, in the usual way, the committee will direct its questions 
via you and, of course, at your discretion, please involve your staff as required. The first question I 
have in relation to the reporting period 2010–11 relates to committee report 15. That report is 
entitled “Corruption Risks of Controlled Operations and Informants” and was tabled in the 
Legislative Assembly on 16 June 2011 and in the Legislative Council on 21 June 2011. Two of the 
findings that the committee made relate to undertakings that were provided by the commission. I 
just wanted to follow up with you on that some four months later just to see about progress. The 
first finding was that the CCC has undertaken to conduct a corruption prevention review of the 
operational activities, policies and processes of the WA Police in relation to the Prostitution Act 
2000. I just ask for your comment on the current progress of that. 

Mr Herron: We have obviously discussed it within the commission and there have been some 
preliminary discussions with WAPOL. It is proposed that we be more actively pursuing that 
recommendation at the beginning of 2012. As the committee is aware, there is the APSAC 
conference on next week. That has used a lot of our corruption prevention resources. It is a fairly 
intense period at the moment, so once we get next week out of the way, we will then start to focus 
more on that. The plan at this stage is certainly that at the beginning of 2012, we will be focused on 
pursuing that recommendation, which of course the commission has accepted. 

The CHAIRMAN: Thank you. So that the committee does not burden the commission in 2012 
with further unnecessary follow-ups, when would you anticipate this would likely be completed 
next year? 

Mr Herron: I do not have a time line on it, but I would like to think in certainly the first half of 
2012. Certainly, if that is not realistic, we will keep the standing committee informed as to where 
we are at about that. 

The CHAIRMAN: Yes, that would be appreciated. If I can then move to the second matter, which 
reads as follows — 

The CCC has undertaken to conduct a corruption prevention review of the operational 
activities, policies and processes of the WA Police in relation to the Misuse of Drugs Act 
1981. 

Is that also at the same phase or status as the other matter? 

Mr Herron: It is, Mr Chairman. 

Mr J.N. HYDE: On pages 20 and 21 of the annual report, you make the following observations in 
relation to allegations of police misconduct —  

There was an 18% decline in reviewable police action notifications received during the 
reporting period. This decline is consistent with an overall 15% decline in all allegations 
received relating to WAPOL … 

It goes on to say — 

Part, but by no means all, of this decline is attributable to the way WAPOL has recorded and 
notified the Commission of minor allegations in recent years. To resolve this, the 
Commission has made recommendations to WAPOL. 

I then quote your next sentence — 

It is unclear what other factors are behind these falling allegation levels. 
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I would really like to drill down into this, because I think the comment that could be made by the 
casual observer is: “Is this falling number of allegations being made to the CCC about the WA 
Police indicative of a lack of public confidence in the CCC’s oversight role of the police?” 

Mr Herron: Certainly not. You would be aware we tabled a report in relation to how we deal with 
misconduct with the police on, I think, 2 September. We examined it in far more detail in that 
report. If you recall, we looked at three different levels of allegations—the serious allegations, the 
medium-risk allegations and the low risk. I think in that report we made some recommendations and 
some criticisms of how police were dealing with lower level misconduct, because we now no longer 
deal with individual misconduct; we deal with it on a more systematic basis. There were some 
concerns about whether that lower level misconduct was being properly recorded and properly 
addressed by police. I think what we have said here reflects that concern. These are ongoing 
communications we are having with police and we will continue to report on our contact with 
police. No, it is not an issue that, in my view, suggests there is any lack of public confidence in the 
way in which the commission continues to oversight police. 

Mr J.N. HYDE: But your own statement says that it is unclear what the factors are. If it is 
definitely not a lack of confidence, what other factors could it be? 

Mr Herron: It is unclear. So it is a matter we are continuing to examine and continuing to analyse. 
Also, there are ongoing discussions and communications with police about it. I should say—I think 
we make the point in the report we tabled on 2 September—that, generally speaking, police 
themselves deal with allegations of misconduct very well. We think a part of the reason they deal 
with that well is our vigorous and rigorous oversighting of them. A large percentage of the work 
that we do is our oversighting of police. That is the reason why we are confident that the police are 
generally dealing with these matters well, which is not to say there is not room for improvement. 

Mr F.A. ALBAN: Mr Herron, on page xix of your foreword in your annual report, it is stated that 
the CCC conducted hearings by way of examinations into 11 misconduct matters over 52 hearing 
days, including four public hearings, with examinations of witnesses over 29 days, and seven 
private hearings, with examinations of witnesses over 23 days. Given that the default position in the 
CCC act is that hearings are to be conducted in private, is the fact that more than half of your actual 
hearings were held in public something of a novelty, particularly since this issue has been so 
contentious recently? 

Mr Herron: No, not at all. The four public hearings that have been held were quite complex 
hearings. They involved a number of witnesses examining a number of issues. Because of the issues 
they examined and the complexity involved, there were probably more witnesses who were 
examined in those public hearings than in the private hearings, which are typically more confined 
and you do not have the same number of witnesses coming to private hearings. So, no. I made the 
point when I appeared before this committee at a public hearing in relation to our public 
examination powers that our approach, and certainly my approach since I have been acting 
commissioner—you are aware, of course, that I sat in on two public hearings—is very stringent. It 
is not something we approach lightly when making a decision to hold a public hearing. There are 
the criteria set out in sections 139 and 140. It is a matter that we, and certainly I personally, weigh 
very carefully in deciding whether to hold a public hearing. There are generally a lot of 
considerations that we go through. Those considerations are addressed in detail at the 
commencement of a public hearing. It is a matter that takes a lot of consideration before deciding 
whether to hold a public hearing. 

I suppose the further point I should make is that, even once a decision is made to hold a public 
hearing, that decision is constantly reviewed during the course of a public hearing in relation to 
each witness who is summonsed to appear before it, as there may be occasions when it is not 
appropriate that an individual witness be examined in public. So, you might then revert to a private 
hearing in relation to individual witnesses during the course of a public hearing. It is not, in my 
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experience, unusual to have private hearings in tandem with the public hearings as a part of the 
overall investigation. 

Mr F.A. ALBAN: So, if my understanding is right, if somewhere in the process in a public hearing 
you find that something is wrong, you would switch to a private hearing in the middle of one or for 
some portion of that hearing? 

[10.30 am] 

Mr Herron: Yes. You would be aware we have made quite detailed written submissions about the 
public hearing investigation, if that is the correct word, that this committee is looking into. We have 
addressed it in considerable detail there, and I have addressed it in oral submissions to this 
committee when I appeared at the public examination. But section 140(2) is the central section here, 
and it sets out the criteria that we have to constantly weigh when deciding to hold a public hearing. 
Those criteria—that weighing exercise—is continuously applied during the course of a hearing to 
each individual witness. It is something we look at at the beginning of each day. Say it is a five-day 
hearing, we meet at the beginning of each day, address each witness who is proposed to be called 
that day, and I will go through that weighing exercise that I am required to go through under 
section 140(2) in relation to each individual witness before that witness is called. Again, that may 
change during the course of their evidence; there may be reasons why it is necessary to go into a 
private hearing during a part of the public hearing. It is something that is constantly at the forefront 
of my consideration, and certainly the commission’s considerations, throughout the decision to hold 
a public hearing. It is not something we do lightly. 

Mr F.A. ALBAN: Thank you.  

The CHAIRMAN: Acting commissioner, can I just turn to the issue of organised crime, and in 
particular if I can just ask you, in your annual report, to turn to page xii in paragraph 8. I quote from 
there — 

Access to the use of exceptional powers remains problematic, given the low number of 
applications received from the Western Australia Police (WAPOL). Much of the difficulty 
lies in the current definition of organised crime under the CCC Act, making it difficult for 
the Commissioner of Police to achieve the threshold required for an application to be 
granted. 

Without going into the debate as to whether the commission should have an organised crime 
investigative function, or an enhanced one, or not—obviously the committee’s views on that are 
well known—rather, what I would be interested to know is, given that my reading of paragraph 8 
there is that it is causing operational difficulties for the commission and given that the government 
has recently announced that it has deferred its reforms until the new year, would you see merit in 
the reforms being dealt with in two phases? Firstly, dealing with this definition of organised crime, 
which I understand has broad consensus; certainly you have referred to it here, the committee has 
previously been in concurrence on that, the parliamentary inspector has been in concurrence, and I 
think it something that Gail Archer, SC, referred to in her review. Could the government perhaps do 
that first, and then deal with the more contentious issue at some subsequent stage, once there is a 
new commissioner appointed and so forth? Could you see the benefit for the operations if that was 
done? 

Mr Herron: Mr Chairman, I am reluctant to—I think it is inappropriate for me to get, with respect, 
into any discussion about what the government should do; it is a matter for the government, and it is 
not a matter for the commission to enter into. We will do what the government requires us to do, 
and whatever form any amendment to the act takes, we will obviously discharge the functions that 
we are required to discharge. I think, with respect, it is inappropriate for us to get involved in what 
may be a political issue. It is a matter for Parliament, it is a matter for the government, and I think it 
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is an issue I would prefer to keep out of, because we will do what we are told to do. I do not think it 
is appropriate that we express any views. 

The CHAIRMAN: I can understand that, Acting Commissioner. But can I just get it clear, though, 
that the evidence that the committee is receiving in terms of the annual report is that the current 
definition of organised crime is creating operational difficulties in the sense that, as you say, their 
“Access to the use of exceptional powers remains problematic.” So, once that is addressed, that will 
resolve that current problem? 

Mr Herron: The point we are making in that annual report is that it is not causing us any 
operational difficulties. It is a power that is rarely used because I think the hurdle that the police 
have to overcome is quite high. 

The CHAIRMAN: Yes. 

Mr Herron: It is a complex definition. If we go to the provisions of the act that the police have to 
satisfy me of before I am satisfied it is appropriate to grant an application for the use of exceptional 
powers, it is a fairly high threshold they have to overcome in the sense that they have to establish 
that the traditional police investigative powers and their normal statutory powers are not sufficient 
to be able to investigate organised crime. I think it just creates some day-to-day operational 
difficulties for police. My experience has been that that section of the police that is involved in 
making applications to us under the organised crime power are not experienced in using these 
powers on a day-to-day basis, so an application is made, and then it might not be until six months 
later that another application is made, and the people who have the experience in knowing how to 
make the application, the issues they have to address, the hurdle they have to overcome, have 
moved on, so you are dealing with a whole new bunch of people who are not that experienced. We 
have addressed that since I have been there because of some of these issues by establishing some 
standard operating procedures with the police, by preparing some precedents that go through the 
criteria they have to establish, and setting out templates that help them address the criteria with us. 
But it is a bit of a complex definition of organised crime and the various things they have to 
address. It does not create operational difficulties for us because it is the police use of powers that 
we oversee; we do not actually use the powers. 

The CHAIRMAN: So that I am clear: it does not create operational difficulties for the 
commission? 

Mr Herron: No. 

The CHAIRMAN: But it does create, I think you said, day-to-day difficulties for the police? 

Mr Herron: Yes—well, I cannot speak on behalf of the police, but our experience is, I think when 
it is explained to them that they need to address these criteria, they baulk a little bit at that because 
of the things they have to address and satisfy us of before we will grant them the powers. They have 
to file affidavits or statutory declarations that address the various things they have to address. In a 
sense they have to show that their normal statutory powers are not sufficient, and it just takes time 
to do. There will be occasions when they need to move quickly, and sometimes it just does not 
operate in a very operationally efficient way. 

The CHAIRMAN: So, would you say it is reasonable to suggest that the quicker the definitional 
issue is addressed, the better for the day-to-day operations of the police? 

Mr Herron: Again, I am loath to enter into a debate about amendments to our act and what is 
preferable and what is not, but, yes, if it is a simpler definition that makes it easier for the police to 
access exceptional powers, then it probably logically follows that they may be persuaded to use 
those powers more frequently than they currently do. The impact it has on them operationally, I, 
obviously, cannot speak for.  
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Hon MATT BENSON-LIDHOLM: Mr Herron, can I just seek your understanding of 
investigations in terms of length and costs? I will just quote a few figures. The tables on pages 81 to 
83 would indicate that the average time taken to complete a misconduct investigation has increased 
from 130 days in 2009-10, to 149 days in the following year, in 2010-11. This is set against a target 
of 87. I would like your view on that, as I would also on the costs of the investigations, because 
they have risen from $112 800 in 2009-10, to $154 000-odd, against a target of $95 000. Those 
two figures would seem to indicate a significant change. Maybe this is circumstantial—I do not 
know; this is where I am seeking your understanding of that—or do those particular figures seem to 
indicate perhaps a change in methodology or focus by the commission? Can you give us some sort 
of an understanding of both of those variations for us? 

Mr Herron: Certainly Mr Benson, and if Mr Silverstone or Mr Watson need to add to my 
explanation, they are certainly welcome to. But those figures take into account, obviously, this 
financial period for this report, and the figures fluctuate a bit depending upon when an investigation 
has been completed. So, the average days that these tables indicate and the average costs that these 
tables indicate depend upon the number of investigations that are formally finalised during that 
reporting period. Now, if we have had investigations running over, let us say, three years, that is not 
included in this reporting period. But if a three-year investigation was finalised during the reporting 
period, then that is included in this report; that would then blow out the average days for an 
investigation and it would also blow out the cost. 

Hon MATT BENSON-LIDHOLM: Would there be some point, then, in including in your annual 
report some statement to that effect? Because obviously it blows averages out of water at that rate, 
hence my question. My question was, does the difference, or the variation from the suggested 
target, come into existence because of unforeseen circumstances or something like that? 

Mr Herron: Yes. 

Hon MATT BENSON-LIDHOLM: You are saying it does. My suggestion then would be, would 
it not be a good idea, in relation to the annual report, to actually highlight that, because the figures 
by themselves, to this particular committee, are a cause for concern? 

Mr Herron: Yes, well, in terms of the explanation, can I refer you, Mr Benson, please, to 
paragraphs 201 and 202 on page 83, which explain what I think I have just explained to you. The 
second sentence in paragraph 201 says — 

This is mainly due to the fact that a number of relevant investigations could not be classified 
as closed until the completion of other ancillary events such as submission of parliamentary 
reports and the completion of judicial proceedings. 

So that explains what I have just explained to you. Then in 202 — 

Another causal factor for this increase is that the Commission continues to give priority to 
investigations of greater complexity and magnitude, which often result in criminal charges. 
These investigations, by nature, usually take longer periods to complete and many culminate 
in criminal proceedings that may take a number of years to finalise in the criminal justice 
system. 

So that extends the time for investigations to be completed. In terms of our active investigation, that 
will have ceased some time before, but because we cannot actually complete the investigation until 
the court criminal proceedings have been completed, that extends the time, but we are not actually 
physically doing a great deal. 

Hon MATT BENSON-LIDHOLM: Is possible for you, then, to give us some sort of an idea as 
to—without, obviously, telling us what these investigations were—particular numbers that I 
suppose were either equal to or less than the 87 days, or is that an unrealistic request? 
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Mr Herron: We can take that on notice and address that, and we may well be able to provide that 
information. 

Hon MATT BENSON-LIDHOLM: Obviously, in turn, that would then reflect the significantly 
decreased cost target that I have referred to as well, as being something of the order of $95 000-odd. 

Mr Herron: Yes, it has that same effect. 

Hon MATT BENSON-LIDHOLM: That would tend to go with the territory of a significantly less 
number of days to complete an investigation? 

Mr Herron: Yes; certainly.  

[10 45 am] 

Mr J.N. HYDE: Commissioner, on page 55 under “Income from state government”, the CCC 
received “resources received free of charge” from Landgate to the amount of $307 000, which is up 
from just $7 000 a year before, so it is about a 4 200 per cent increase. It says that the variation in 
resources received free of charge reflects a high digital data volume received from Landgate. Can 
you explain why there is such an increase in this level and how this resource is put to use by the 
CCC? 

Mr Herron: I cannot explain too much how the resource is put to use by the CCC for operational 
reasons, but what I can explain is that, earlier this calendar year, and during the course of this 
reporting year, there was a one-off acquisition of data to assist in the establishment of new 
operational capability. Essentially the data we got from Landgate was geospatial data and we put 
that onto our system and it assists with our investigative and operational planning. So it was really a 
one-off acquisition that is unlikely to be repeated. I should also advise the committee that since 1 
July this year, it is my understanding that Landgate will now charge commercial rates rather than 
this virtual cost that is not a cost to the commission. We did not actually pay that amount, it was just 
a bookkeeping entry, but from now on there will be a commercial cost, so if we need to update data 
that we now have access to in our system, the cost in the future might well be more than it has been 
in the past. We do not quite know how that is going to work out yet. 

Mr J.N. HYDE: Commissioner, the CCC is responsible for oversight of Landgate; that is correct, is 
it not? 

Mr Herron: Yes; it is a public authority. 

Mr J.N. HYDE: Do you think is appropriate to be getting freebies from public sector bodies that 
the commission is responsible for oversighting? 

Mr Herron: It is not a freebie; my understanding is that it is a way government departments 
operate amongst themselves. It is a recognised way that government departments operate. So, it is 
not a freebie at all. It is not something that they grant only to us, and it is a way that they would do 
it with government departments generally. As I say, that, as I understand it, has changed from July 
this year. 

Mr J.N. HYDE: Well, the fact that there has been a change is significant and I am certainly aware 
other agencies that have been changed, are charging. Are there any other government bodies that 
you oversight that you get free-of-charge services from? 

Mr Herron: Again that is not a matter I can answer off the top of my head, but it is a matter I think 
we would take on notice. The only other matters we have addressed in our accounting are on that 
page; you can see we have explained that as well. We have included, for instance, the State 
Solicitor’s Office and again, I am aware that the State Solicitor’s Office, in terms of advice that they 
provide government departments, keep a time record of it and keep a costing of it, but they do not 
actually invoice you for it like a private firm might. 
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Mr J.N. HYDE: Just in terms of best practice though, we are looking at the excellent work that you 
have done in hospitals in terms of the Auditor General, and also looking at doctors who are taking 
freebies in terms of trips and other services from pharmaceutical companies. In terms of perception, 
could it not be argued that the CCC should not be accepting or negotiating—it is not so much the 
accepting, whatever the rigmarole is, but it means somebody from your organisation is going to 
Landgate and negotiating, saying, “We need these services, whatever they are costing. Are you 
going to give them to us for free or are we getting them for free?” How does it work? 

Mr Herron: My understanding is that that is not how it works at all. This is no different than how 
Landgate would treat any other statutory authority; it is a standard way in which they have operated. 

Mr J.N. HYDE: Well, any member of Parliament or anybody in the Electoral Commission who is 
seeking information in terms of electoral districts are always charged and that is done transparently.  

Mr Herron: I cannot comment. As I say, my understanding is that this is how most government 
departments have operated up until 30 June this year. So, in answer to your question, it is entirely 
transparent. I mean, it is in the figures; there is no lack of transparency about it and there is nothing 
that causes me any concern about it. 

Mr J.N. HYDE: In terms of other public sector agencies, are you able to provide that information? 
So, in terms of police, are there any free-of-charge services from the police? 

Mr Herron: I am not aware of—again — 

The CHAIRMAN: I think, Acting Commissioner, as I understand, you indicated that you take that 
on notice. 

Mr Herron: We take that on notice, but again the accounts, as I understand it, reflect the virtual 
charge as we have explained in the footnote. I can take that on notice and address it, but my 
understanding is, no. 

The CHAIRMAN: Acting Commissioner back to your foreword in the annual report. Can I just ask 
you to turn to page xvi, and in particular paragraph 32, which refers to the Commonwealth Heads of 
Government Meeting in 2011 and the bill passed by Parliament during the reporting period in 
question. Of course, since then CHOGM has been held. Can you just indicate to what extent the 
commission was involved in utilising any of those powers provided under that bill? 

Mr Herron: We had one request for assistance by the police, and other than that it was very quiet 
for us. But our corruption prevention directorate was busy during the lead-up to, and during, 
CHOGM, because we had a roster all through and in the lead-up to CHOGM. We had people 
rostered during the night and morning in case we were called upon. So, certainly our corruption 
prevention section, while they were not called upon when the commission was called upon on this 
one occasion, were certainly rostered on and ready to do anything we were asked to. But no, except 
that one occasion, the police did not seek our assistance. 

The CHAIRMAN: And that one occasion, was that enabled by that special legislation or could that 
request for assistance have been provided under normal parameters? 

Mr Herron: No; that was under the legislation. We established a written protocol with the police 
and pursuant to that protocol; they approached us for assistance. 

The CHAIRMAN: To the extent that you are able, are you able to indicate what the outcome of 
that request for assistance was? 

Mr Herron: The assistance they sought from us was the augmentation of their intelligence 
capability and it is my understanding that we were able to do what they asked us to do. 

The CHAIRMAN: Is it reasonable to say that the level of resourcing required to facilitate that 
request was modest or minor? 

Mr Herron: Yes; minimal or modest, it required little use of our resources. 
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The CHAIRMAN: Was the request made because the police were suffering, obviously at the time, 
from human resourcing issues or was the request made because the commission was able to provide 
something by way of intelligence that the Western Australia Police simply do not have had access 
to? 

Mr Herron: Again, I am loath to go into too much detail, but I think it was simply requiring extra 
assistance because they were so busy. 

Mr J.N. HYDE: Can I just follow up on that? Have you had any discussions or approaches from 
the government or the police regarding the G20 being held in Perth? 

Mr Herron: Not that I am aware of, no.  

Mr F.A. ALBAN: Acting Commissioner, my question is regarding drug losses within WA Health. 
On pages 21 and 22 of your report the following statement is made — 

The low level of notifications reflects the Commission’s view that there is significant under-
reporting of misconduct by WA Health, reflecting limited capacity within the organisation 
to effectively identify, report and deal with suspected misconduct. 

For example, during the reporting period the Commission identified a number of 
unexplained Schedule Four and Schedule Eight drug losses. Inquiries by WA Health were 
unable to identify any plausible reason behind these losses. The Commission was not 
notified of these cases. It has since issued a guideline to WA Health under section 30 of the 
CCC Act to assist WA Health to meet its notification obligations.  

Would you care to comment further on this? 

Mr Herron: It is certainly a matter that has exercised the commission’s attention since I have been 
the acting commissioner. It has been a matter of some concern for some time within the commission 
that there has been this under-reporting, and since these guidelines were issued under section 30, 
there have been fairly rigorous discussions with the Department of Health about how those 
guidelines are to be approached and addressed and ultimately the Department of Health has 
accepted those guidelines. I do not have it at my fingertips, but somewhere else in this report we 
explain the response to it. There has been a much higher level of notification of missing schedule 4 
and schedule 8 drugs, and we have referred, I think, certainly most, if not all, of those back to the 
Department of Health to investigate. There are still issues that concern us and it is a matter of some 
ongoing communications and discussions with the Department of Health. It is certainly one of key 
issues with which the commission is very greatly concerned at the moment. 

Mr F.A. ALBAN: Was there a situation of volume? Is it a small amount or is it a large amount of 
these drugs? 

Mr Herron: Again, some of them are still unexplained and we are trying to get to the bottom of it. 
For some, ultimately, there is an explanation and it is a relatively innocent explanation, but there are 
a number of things that we are looking into at the moment to try to get to the bottom of why there 
are these unexplained losses to address what the reason for it is. Elsewhere in this report we talk 
about the various visits we have made to regional hospitals. There are four regional hospitals we 
visited earlier this year. We are currently focusing on hospitals in the Wheatbelt; I think there are 
three or four hospitals in the Wheatbelt we are addressing. That is not just in relation to missing 
drugs, it is for a number of issues. It is part of our systems-based evaluation program, but very 
much, unexplained drug losses feature in those discussions. I think it is fair to say, and if I am 
wrong about this I hope somebody will correct me, the matter that these drugs have been missing 
and they are not properly accounted for is of some concern for us. It has taken us a while to impress 
upon the Department of Health that this is a serious matter and they need to address it. It is because 
we were not getting what in our view was a satisfactory response from them that they were issued 
this section 30 guideline. Since then there has certainly been far more communication with the 
Department of Health. 
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Mr J.N. HYDE: Commissioner, page 65 details the remuneration of members of the accountable 
authority and senior officers. In both 2009–10 and 2010–11 there was one member of the 
accountable authority. In 2009–10, this person received $347 000, in 2010–11, this person received 
$509 000, which is an increase of 47 per cent. Is the person referred to in this table the former 
commissioner? Are you able to explain the increase? And where is the remuneration for the acting 
commissioners listed in the report? 

[11.00 am] 

Mr Herron: I might defer to Mr Silverstone. If he does not know, again we might take that on 
notice. 

Mr Silverstone: The remuneration of the commissioner is aligned with the entitlements of a puisne 
judge of the Supreme Court, so remuneration entitlements made by the Salaries and Allowances 
Tribunal occur as a matter of course in line with that. Any increase to that would have been as a 
result of that. If I have any further information to provide other than that, I will make a 
supplementary response to you in regards to that. 

In terms of the acting commissioners, there is not a separate line item for them. They have been 
paid out of the general budgetary arrangements for the commission.  

Mr J.N. HYDE: Do you have a figure for us? 

Mr Silverstone: I can take that on notice if you wish. 

Mr J.N. HYDE: You cannot say? 

Mr Silverstone: Their entitlements also align to the entitlements of a Supreme Court judge, and so 
there is a pro rata arrangement such that they invoice us for days that they have worked. In this 
period, since the retirement of Commissioner Robert Smith, at various stages we have had one, two 
or three acting commissioners doing various works at different stages. I do not have a separate 
figure for that for the last financial year. 

Mr J.N. HYDE: But in terms of every public sector agency, you are in the throes of getting ready 
for next year’s budget and making a bid to the Treasurer, who is also the Attorney General, so you 
must have an expectation. We are led to believe by the government, if they get round to making an 
announcement, that an appointment may be imminent. But in terms of arrangements and needs for 
acting commissioners and payments there, you must be giving the government and Treasury some 
sort of ballpark figure. 

Mr Silverstone: Yes, but that is folded into our overall budget arrangements, and I do not have that 
off the top of my head at this hearing. 

Mr J.N. HYDE: Can I just follow on from a previous question? If there has been an accounting 
change, so previous free-of-charge service such as your legal services and so on — 

Mr Silverstone: Illegal services? 

Mr J.N. HYDE: Did you not mention  the State Solicitor’s Office? 

Mr Silverstone: Sorry; I thought you said “illegal services”. 

Mr J.N. HYDE: Any of those we would be delighted to hear. So if you have got the figure that is 
itemised there for legal services and Landgate together, if they are now going to be a real budget 
transfer, then surely you would be going to the government. For those alone you would be needing 
at least $1 million more. If they are no longer free of charge, you are going to need real money from 
the government, are you not, to be paying the government? 

Mr Silverstone: That may well be the case, but as the acting commissioner mentioned, the 
acquisition of that set of data from Landgate was a one-off acquisition. I might say that the 
commercial price of a set of data is the amount that is the paper figure indicated by Landgate. It was 
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not as though there were 10 people out at Landgate working for 50 days to put that data together. 
The data already existed, and it was just that a transfer of that data from them to ourselves. But we 
hope, having acquired that data, we are not going to need to make such a heavy expenditure in that 
area going forward. 

Mr J.N. HYDE: Crown law advice, though, is a real figure. Obviously, if Supreme Court judges 
are getting a 54 per cent increase and others, there will be a flow on. If you are now paying the real 
figure for Crown law and other legal advice, surely you would be needing to ask the government for 
more money in the budget. 

Mr Silverstone: I note that the Crown law figure is $3 000 and only $3 000. We do not use the 
State Solicitor’s Office very much. 

Mr J.N. HYDE: Your other legal advice, then. 

Mr Silverstone: It is already within our budget. 

The CHAIRMAN: I will just follow up on this question that the deputy chairman has asked. 
Perhaps if you are willing, Acting Commissioner, I will just direct the question to Mr Silverstone, 
who was responding then. 

Mr Herron: Certainly. 

The CHAIRMAN: It is at page 65 of the annual report. This is, as I understand, what the deputy 
chairman was asking. You will see that at 32A it says that for the last reporting period there was one 
remuneration of a member of the accountable authority. Just so I have got that clear, is that referring 
to former Commissioner Roberts-Smith—that one there is him. 

Mr Silverstone: Yes.  

The CHAIRMAN: So there is somewhere else where acting commissioners are recorded which is 
not in that line item. I understand that, and you have taken that on notice and will get back to us. 
The question I have, though, is that Commissioner Roberts-Smith was only there for approximately 
six months, around half of the reporting period—in actual fact it was seven out of the 12 months—
and yet the same individual that was there the previous reporting period, which is recorded as 
something between $340 000 to $350 000, and yet for seven months it appears that there is an extra, 
let us say, $150 000 that has been paid. I know you indicated that these payments are in line with 
any adjustments for judges. I would not have thought that that would have been $150 000, and I 
would not have thought that it would be even more than that, given we are talking about a seven-
month period of time. Does it somehow reflect paying out of annual leave or any other entitlements, 
et cetera, that were applicable to his remuneration? Again, if you need to take that on notice. 

Mr Silverstone: We will take it on notice, please, Chairman. 

Hon MATT BENSON-LIDHOLM: Mr Herron, I was very interested in the comments that you 
made in relation to Mr Hyde’s request in relation to the former commissioners. I notice you are 
going to take that on notice. But just for my own piece of mind, your suggestion about that 47 per 
cent that Mr Hyde mentioned, that was a SAT decision; is that what you suggested? I will just go 
through it again, because this is just for my own benefit here. At page 65 Mr Hyde spoke about 
details of the remuneration of members of the accountable authority and senior officers—that is 
what he referred to. In both 2009–10 and 2010–11 there was one member of the accountable 
authority. In 2009–10 this person received $347 000, and in 2010–11 this person received $509 000, 
representing an increase of some 47 per cent. I think Mr Hyde asked whether that person referred to 
was former commissioner and whether you explain the increase. I think you suggested, if I am not 
mistaken, but that was purely and simply a SAT decision. 

The CHAIRMAN: Salaries and allowances. 

Hon MATT BENSON-LIDHOLM: Sorry, a Salaries and Allowances Tribunal decision. 
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Mr Herron: Perhaps Mr Silverstone will respond to that. 

Mr Silverstone: Subject to taking the question on notice, I understand that that amount also 
included the payout of his leave and other entitlements at the conclusion of his service, which will 
be a relief to us all. 

Hon MATT BENSON-LIDHOLM: That may well provide the answer. Thanks, Mr Silverstone. 

Can I then turn to page 54, where I can see several large variations listed under the cost of supplies 
and services. Legal expenses have already been mentioned, but an item that increased by in excess 
of 25 per cent from $4.022 million in 2009–10 to $5.142 million in the current reporting period is 
mentioned. Within this, there is administration cost increases amounting to something like 149 per 
cent; consultants and contractors increased by 108 per cent; yet insurance decreased 70 per cent. I 
just wanted to know if you could shed any light on why administration increased from $316 000 to 
$787 000, representing that big increase. The consultants and contractors increased from $264 000 
to $549 000, but the insurance decreased from $265 000 to $79 000, representing a 70 per cent 
decrease on what would seemingly be an item that has some sort of consistency to it. Could you 
make any response to those three different sets of figures? 

Mr Herron: Yes. Again, I will ask Mr Silverstone to explain it in more detail, but we are constantly 
upgrading our systems, so we use contractors to assist with that. We have gone through also a 
restructure in our corporate governance division, and we used a contractor to assist in that as well. 
That will explain some of the increased consultants’ costs. I am not able to explain the increased 
administration costs. I am sure Mr Silverstone will be able to do that. In terms of why there is a 
reduction in insurance expenses, I suspect that is because we have got a more efficient insurance 
policy, and have stopped some duplication there might be. I do not know whether that is specifically 
right, but I suspect that is the explanation for that. Mr Silverstone, did you want to add anything to 
that? 

Mr Silverstone: In terms of the administration costs, there will be detailed line figures that I can 
provide to the committee in that regard.  

Hon MATT BENSON-LIDHOLM: That would be appreciated; thank you. 

The CHAIRMAN: Acting Commissioner, I just want to talk about the exceptional powers findings 
at page 76 of the report. There is footnote at the bottom of page 76. It is footnote 28, which says , 
“One of the exceptional powers findings was subsequently revoked by the Commission.” That 
footnote is repeated in two other places in the report. As I stated from the report, two such findings 
were made, and there is a note that one was subsequently revoked. To the extent that you are able in 
a public hearing, are you able to indicate why that finding was revoked? 

Mr Herron: It is difficult for me to really comment about that, because we are in a public hearing 
and it involves operational matters. With respect, it would be inappropriate to me to respond to that 
in a public hearing. 

The CHAIRMAN: If shortly, as members conclude their questions for the public hearing, we 
moved to closed hearings, you might be able to respond to that question? 

Mr Herron: Yes. 

Mr J.N. HYDE: Acting Commissioner, page 21 states — 

Allegations relating to the Department of Corrective Services (DCS) increased by 123%. 
This increase stems from an agreement between the Commission and DCS to notify the 
Commission of a number of categories of matters that DCS had historically not notified the 
Commission. 
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Is there any comment in there that the commission was not meeting its obligations within the act? 
The CEO of DCS, as with any government department, has to report any suspicion. Exactly what 
are the categories of matters that are now being reporter? 

Mr Watson: Mr Hyde, the position was that the Department of Corrective Services has a fairly 
robust scheme to notify the commission . It came to our attention there were a number of lower 
level matters in the scheme of seriousness that the department believed were not matters in which 
they reasonably suspected misconduct. We had a discussion with them about that. The result of that 
discussion was that they agreed to notify us of those cases instead of us issuing a guideline, for 
example, as an alternative. They have since been regularly notifying us of those matters. I do not 
have at my fingertips the exact categories. I would be happy to provide that on notice. What I can 
say is that from our perspective there was no intention on the part of the Department of Corrective 
Services to avoid notifying the commission. Certainly there ought to be no concern about the 
Department of Corrective Services notifying us of cases which are more obviously misconduct 
matters or serious matters. These are matters that fit within the misconduct definition that the 
Department of Corrective Services would adequately and handsomely investigate themselves, but 
were not, nevertheless, being notified to the commission to inform us for intelligence purposes and 
to get a better picture of what the Department of Corrective Services was doing. 

[11.15 am] 

Mr J.N. HYDE: Acting commissioner, further to that, in the past year we have had come to light, I 
think through a lot of the good work of the commission, cases of inappropriate accessing of 
information by Corrective Services officers. Is there a systemic problem in Corrective Services, 
given that we have had a similar run with the police, so there was surely a tremendous amount of 
publicity regarding inappropriate access of private data for personal use on department computers; 
and has DCS undertaken any changes in its vetting, or it is education of prison officers to stop this 
practice? 

Mr Herron: I cannot—it is difficult for me to comment on that. I cannot say there is not or is a 
systematic abuse of the process by Department of Corrective Services. There are ongoing matters 
that the commission is oversighting and involved in, and, again, for operational reasons, I cannot 
comment about some of those, so I cannot really respond in a direct sense to the question you have 
asked me. 

Mr J.N. HYDE: Perhaps if we are going into closed hearing, would it be possible to address that 
issue in there or not? 

Mr Herron: I am not sure I can even address that in a closed hearing, because, for operational 
reasons, I just do not think I can; I cannot go into that. 

Mr J.N. HYDE: Okay. 

The CHAIRMAN: Members, if there are no other questions, before we move into closed session, I 
have one further question, acting commissioner, and it relates to page 16 of the report. Page 16 
deals with the commission conducting research, and, in particular, mention is made of the use of 
Taser weapons by Western Australian police and the research project culminating in the report 
tabled in Parliament on 4 October 2010. Acting commissioner, as you know, that particular report 
then brought to light a particularly controversial matter that resulted in quite a lot of scrutiny within 
the community and in the media. Subsequent to that, the commission took on an investigation into, I 
think, what people commonly referred to as the Spratt matter. 

Mr Herron: Yes. 

The CHAIRMAN: And you held a number of hearings, including public hearings. As I understand 
it, the report has not yet been tabled in relation to the conclusion of that investigation. Are you in a 
position to indicate when that report is likely to be finalised? 
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Mr Herron: Certainly. We are in the final stages of preparing the report. It is my expectation that 
the report will be tabled before the end of the year. It is also, I think, important to explain that 
simply because there are public hearings, that is not the end of the matter, and then you start writing 
the report straightaway. It is unlike a matter in court where you have the trial, and the judge goes off 
and then writes the judgement because that is the end of the information the judge gets. The public 
hearings are but one part of an investigation, and they are neither the beginning, the end or the 
middle; they are just a part of an investigation. And since we have had two lots of public hearings, 
there have been ongoing investigations. Between those hearings and since the last lot of public 
hearings, there have been ongoing investigations. There has been, I think, at least one private 
hearing since the public hearings and further inquiries being made. I am satisfied that most of those, 
if not all of those, further inquiries have now been completed. Further investigative work has been 
completed, and for some time we have been in the process of writing the report, and, as I have said 
earlier, it is in the final stages of preparation, and my expectation is that we will be tabling that 
report before the end of the year. We are nearly in that stage where we have got to then follow up 
the section 86 process, where if there is going to be any adverse comment made about anybody, we 
then have to give those people the opportunity to respond, so we are getting very close to being at 
that stage. 

The CHAIRMAN: In which case, acting commissioner, we will now move into closed hearing, so 
those people in attendance who are not witnesses are excused. 

[The committee took evidence in closed session.] 


