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Chair’s Foreword

T

his report marks the unsatisfactory conclusion to a long running saga where the
Crime and Corruption Commission has consistently declined over a number of
years to exercise its statutory duty to monitor and report upon a case of police
misconduct, excessive use of force, tampering with physical evidence and collusion in
the content of sworn evidence.

The matter was the subject of the fourth report of this committee on the Parliamentary
Inspector’s report on a complaint by Dr Robert Cunningham and Ms Catherine Atoms
dated 12 October 2017.
As outlined previously, Dr Cunningham and Ms Atoms were both subject to excessive
use of force at the hands of Western Australian police officers, subjected to
prosecution, later withdrawn, and have been fighting for acknowledgement and
recompense for their treatment for over nine years. The Committee found that the
protracted nature of their quest for an acknowledgement of their treatment or even an
apology would have materially exacerbated the distress of Dr Cunningham and Ms
Atoms.
The Committee appreciates that strict interpretation of the precise powers of the
Commission to direct police to act on the extensive findings of the District Court and
Parliamentary Inspector may be circumscribed, however, the outright refusal to revisit
the case even to examine whether its own processes were lacking is most regrettable.
And clearly insufficient consideration has been given to the wider public interest.
In the Committee’s report, two recommendations were made and the Committee has
subsequently received correspondence from the Commission which is annexed.
The Commissioner notified the Committee that he did not intend to accede to these
recommendations.
The Committee considers the Commissioner’s reference to this Committee’s failure to
provide ‘procedural fairness’ bemusing. The Committee had the benefit of reading his
earlier and lengthy letter of 20 April 2017 to the Parliamentary Inspector in which the
Commissioner outlines why the case would not be further pursued by the Commission.
These reasons included the finite nature of the Commission’s resources and the already
comprehensive nature of the findings in the District Court.
Moreover, the Committee’s report and its recommendations closely reflect the
Parliamentary Inspector’s report. As the Commissioner points out, the provision of the
report to the Commission, whether before or after its tabling, has done nothing to
change his position on this matter.

Telling in the earlier correspondence with the Parliamentary Inspector is the reference
to the Commission’s role to improve integrity of and reduce the incidence of
misconduct in the public sector.
The Committee is perplexed as to how the Commission’s failure to exercise its
functions at all on this occasion enhances standards and integrity?
How does consigning action on demonstrably flawed police practices by the internal
investigation unit address standards and integrity when the Commission is intransigent
by asserting there is no public interest to be served?
Similarly, how is a refusal to revisit its response to this case merely because decisions
were taken by predecessors appropriate? How will that assist in improving outcomes in
the future?
The Committee and the broader community holds serious concerns that in recent years
the Commission has demonstrated little appetite for investigating police matters, in
particular those involving alleged excessive use of force.
It is appreciated that in other jurisdictions there are separate independent bodies to
oversight allegations against police. But that does not relieve the Commission of its
statutory duty and begs the inevitable question: if this case is not worthy of the
Commission’s attention, what is?
It is arguable that had the Commission taken a more active, comprehensive and timely
examination of this matter that it would have obviated the need for Dr Cunningham
and Ms Atoms to embark upon the emotionally taxing and costly District Court
proceedings to establish the facts and to clear their reputations.
If not for their knowledge of the law and tenacity at pursuing a just outcome, this
whole matter would have been swept under the rug years ago.

MS M.M. QUIRK, MLA
CHAIR
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Chapter 1
The Commission’s response to the Committee’s report
on a complaint by Dr Cunningham and Ms Atoms
On 12 October 2017, the Joint Standing Committee on the Corruption and Crime
Commission (Committee) tabled a report Parliamentary Inspector’s report on a
complaint by Dr Robert Cunningham and Ms Catherine Atoms in the Legislative
Assembly and Legislative Council.
Consistent with the report of the Parliamentary Inspector, the Committee’s report
made two recommendations:
Recommendation 1
That the Corruption and Crime Commission recommends to the Commissioner of Police
that the conduct of the police in this matter is reinvestigated by experienced
investigators unconnected to the original internal investigation. Focus would be on
ascertaining whether any criminal conduct on the part of police occurred and if so,
consideration be given to appropriate prosecution and disciplinary proceedings.
Recommendation 2
That the Corruption and Crime Commission reassess and report on the conduct of the
police involved in the complaint made by Dr Cunningham and Ms Atoms, in the light of
all relevant facts, including those established upon investigation and having regard to
the findings made by Her Honour Judge Davis in CUNNINGHAM – v – TRAYNOR [2016]
WADC 168.
On 20 November 2017, the Committee received the Corruption and Crime
Commission’s (Commission) response to its recommendations. Essentially the
Commission declined to accede to the recommendations.
Given the importance of this matter, the Committee considered it necessary to make
public the Commission’s response to its recommendations, and its reasons for
maintaining its position. A copy of the response is included at Appendix One.

MS M.M. QUIRK, MLA
CHAIR

1

Appendix One
Commission’s response
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Appendix Two
Committee’s functions and powers
By concurrence between the Legislative Assembly and the Legislative Council, the Joint
Standing Committee on the Corruption and Crime Commission was established on 15
June 2017.
The Joint Standing Committee’s functions and powers are defined in the Legislative
Assembly’s Standing Orders 289‐293 and other Assembly Standing Orders relating to
standing and select committees, as far as they can be applied. Certain standing orders
of the Legislative Council also apply.
It is the function of the Joint Standing Committee to ‐
a) monitor and report to Parliament on the exercise of the functions of the
Corruption and Crime Commission and the Parliamentary Inspector of the
Corruption and Crime Commission;
b) inquire into, and report to Parliament on the means by which corruption
prevention practices may be enhanced within the public sector; and
c) carry out any other functions conferred on the Committee under the
Corruption, Crime and Misconduct Act 2003.
The Committee consists of four members, two from the Legislative Assembly and two
from the Legislative Council.
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