41ST PARLIAMENT

Joint Standing Committee on the

Corruption and Crime Commission

Report 11

WHAT HAPPENS NEXT?
BEYOND A FINDING OF SERIOUS MISCONDUCT

Examining the responses to a finding of serious misconduct and
building integrity in public agencies

Presented by
Mr M. Hughes, MLA and Hon Dr S.C. Thomas, MLC

November 2023



Committee Members

Chair

Deputy Chair

Members

Committee Staff
Principal Research Officer
Research Officer
Legislative Assembly
Parliament House

4 Harvest Terrace
WEST PERTH WA 6005

Mr M. Hughes, MLA
Member for Kalamunda

Hon Dr S.C. Thomas, MLC
Member for South West Region

Hon M.J. Davies, MLA
Member for Central Wheatbelt
(since 21 February 2023)

Mr R.S. Love, MLA
Member for Moore

(until 21 February 2023)

Hon K. Andric, MLC
Member for South Metropolitan Region

Suzanne Veletta
Jovita Hogan
Tel: (08) 9222 7494

Email: jscccc@parliament.wa.gov.au
Website: www.parliament.wa.gov.au/jscccc

Published and printed by the authority of the Joint Standing Committee on the
Corruption and Crime Commission, Parliament of Western Australia.

November 2023.
ISBN: 978-1-922759-24-5

(Series: Western Australia. Parliament. Legislative Assembly. Committees.
Joint Standing Committee on the Corruption and Crime Commission. Report 11)

328365



Joint Standing Committee on the Corruption
and Crime Commission

What happens next? Beyond a
finding of serious misconduct

Examining the responses to a finding of serious misconduct and
building integrity in public agencies

Report No. 11

Presented by

Mr M. Hughes MLA and Hon Dr S.C. Thomas MLC

Laid on the Table of the Legislative Assembly and Legislative Council on
30 November 2023






Chair’s foreword

his report, What Happens Next: Beyond a finding of serious misconduct, deals with a
wide range of matters relevant to what happens after a public officer is found to have
engaged in serious misconduct.

The Corruption and Crime Commission is the primary agency responsible for dealing with
‘serious misconduct’, which includes corruption and fraud, by public officers in Western
Australia. The then Attorney General, the Hon Jim McGinty MLA, on introducing the
Corruption, Crime and Misconduct Bill into Parliament in 2003, said ‘Western Australia
deserves a police service and public sector that are free from the scourge of corruption.’?
The Attorney General added that the commission would be one of the most powerful crime
and corruption bodies in Australia.

The remit of the commission covers members of parliament and public agencies including
departments, the police, local governments, government trading enterprises and
universities. While the commission deals with allegations of serious misconduct, and exposes
corruption, its purpose is to build these agencies’ resilience to resist misconduct.

Twenty years on, this inquiry arose from the singular observation that what happens after a
public officer is found to have engaged in serious misconduct — to the public officer and
systemically at the relevant agency and sector wide —is largely unknown. The committee
wanted to examine if the work of the commission and other agencies was building a more
resilient public sector.

Since its inception, the work of the commission has exposed significant corruption and fraud
by a few public officers. The most scandalous in recent years includes the conduct of

Paul Whyte, the former Assistant Director General at the Department of Communities, who
over 11 years stole $22 million in public money and obtained $5 million in bribes in order to
fund his extravagant lifestyle. The scale and audacity of Mr Whyte’s criminal deception
shocked the public and tarnished the reputation of the Department of Communities and
public sector. Serious misconduct erodes public trust in public administration. Trust and
confidence in public institutions is critical.

This inquiry has a broad scope. Many topics covered could be the subject of a stand-alone
report. During this inquiry the committee examined the range of public officer outcomes
that follow a finding of serious misconduct, whether lessons are being learned from
investigations, and what is being done to build integrity and minimise misconduct risks in the
sector. We also examined if there is appropriate transparency and agency accountability.

The committee has made 49 findings and 34 recommendations. These, noted below, provide
an effective summary of the committee’s views. Many recommendations are relevant to the
current reform of the Corruption, Crime and Misconduct Act 2003 (CCM Act) and

Local Government Act 1995 (LG Act).

1  The Hon Jim McGinty MLA, Attorney General, Legislative Assembly, Hansard, 15 May 2003, p 7861.



At the centre of this inquiry is the work of the commission and agencies that fall under its
remit. While the commission has a few functions, no function is more important than its
serious misconduct function. In 2023-24 the State Government will spend $39.9 billion
delivering services to the public.? Corruption and fraud are insidious, and continuous
vigilance is required to protect public money and prevent serious misconduct. | must note,
however, that most public officers in Western Australia do the right thing.

The commission receives and assesses thousands of allegations of serious misconduct each
year (5,895 allegations in 2022-23). It is necessary for the commission to refer most
allegations requiring further action to the employing agency to investigate (836 or 14% of
allegations were referred to agencies in 2022-23). Agencies report back to the commission
after finalising these matters in a closure report. The employing agency is responsible for
integrity within the organisation, and for imposing any sanction on an employee.

The commission oversights referred matters. This report examines why and how referrals
occur, and commission oversight.

The commission only comments on the sanction imposed by the agency if it is ‘so grossly
inconsistent with the outcome’. The commission actively oversights some referred matters
and continues to rely heavily on oversighting internal police investigations into police
misconduct. (Under the CCM Act, all police misconduct is serious misconduct.)

The committee recommends measures to enhance the commission’s oversight of outcomes,
including creating a template closure report with minimum requirements. Among other
improvements, we recommend that an agency dealing with a referred matter provide

a summary to the commission of why it considered the sanction or other outcome an
appropriate outcome in all the circumstances. This is particularly important given that a
‘local management/improvement action’ outcome, which includes verbal guidance,

is commonly imposed for serious misconduct. For example, in 2021-22 this outcome was
70% of outcomes for police misconduct and 44% of outcomes for serious misconduct in the
rest of the public sector, in matters recorded by the commission.

The consequences for public officers who abuse the trust placed in them is quite rightly of
concern and interest to the public. The public expects consequences for the wrongdoer to be
proportionate in response to the nature and extent of serious misconduct. However, data on
what follows a finding, including sanctions and prosecutions, is not available to the public.

This report reveals the sanctions and local management/ improvement actions imposed on

public officers after a finding serious misconduct over the last few years, as recorded by the
commission (at tables 4.1 and 4.3). In our view, these tables, and a prosecution table similar
to the table at appendix 6, must be published and easily accessible to the public.

The committee also recommends that the Government direct agencies to recover financial
loss arising from serious misconduct wherever feasible and possible, and that the

Public Sector Commissioner clarify and strengthen its advice to agencies about making
voluntary severance payments when there is an allegation of serious misconduct. As noted

2 Government of Western Australia, Western Australia State Budget 2023-24, Budget Paper No. 3,
Economic and Fiscal Outlook, p 4.



in chapter 4, voluntary severance payments have been made in these circumstances, and no
action was taken to recover any payment, even after officers were imprisoned for their
conduct.

There is an understandable public interest in whether and when a prosecution follows a
finding of serious misconduct. The commission is an investigative agency, not a prosecution
agency. This distinction is not necessarily well understood by the public. While it is positive
that in 2022 the DPP reported that there were no significant issues in prosecutions arising
from commission investigations, one discontinued case in 2023 highlighted the very real
risks and challenges in prosecuting matters arising from commission investigations.
Prosecutions arising from commission investigations must be adequately resourced, and we
recommend that the police, DPP and commission enter into arrangements to ensure the
effective prosecution of matters, thus avoiding cases being discontinued for avoidable
reasons.

It is important to underscore that public agencies are responsible for their own integrity and
need to be vigilant and proactive in preventing misconduct. Identified instances of serious
misconduct should shine a light on action needed at an agency, or sector wide, to prevent
serious misconduct and minimise misconduct risks. It is imperative that agencies learn from
serious misconduct investigations and change policies and procedures to mitigate against
the opportunity of similar serious misconduct reoccurring.

It may surprise readers to learn that the CCM Act does not provide the commission with a
clear misconduct prevention and education function for public authorities. This was not
always the situation. Since 2015 the commission has only had this function for police.

It has a ‘capacity development’ function and ‘supports’ the Public Sector Commissioner

in undertaking its misconduct and prevention function. The current arrangement is an
impediment to the role of the commission.

It plainly is in the public interest for the commission to have a clear misconduct prevention
and education function for all agencies within its remit, as is the case in other jurisdictions.
This will give the commission the power, flexibility and confidence to respond to integrity
priority areas on an as needs basis. It will give the commission a clear power to report and
recommend action to minimise misconduct risks at all agencies.

The committee recommends that as a standard practice, and wherever possible, commission
reports tabled in Parliament formally recommend agency action to minimise misconduct
risks when the commission identifies misconduct risks. The commission often comments on
risks rather than formally recommending action. The agency’s response noting agency action
could then be published, providing transparency and accountability. This happens in other
jurisdictions.

Over the last few years, the Public Sector Commission and Office of the Auditor General
have published resources and proactively worked with agencies to build integrity at public
agencies. Agencies are implementing integrity frameworks, many for the first time, which
outline governance systems, mechanisms and controls to minimise misconduct risks.

PSC resources and tools, including its Integrity Framework Maturity Self Assessment Tool,



are designed to shift focus from the ad-hoc integrity policy and education of the past, to
coordinated, context-dependent risk-based approaches that emphasise a culture built on
integrity.

The above is consistent with the desire of the Commissioner, the Hon John McKechnie KC,
that there be greater recognition in the sector of the risk of corruption, and that this risk be
treated like any other risk such as work health and safely. | wholeheartedly agree. Integrity
must be embedded into all aspects of the work of public agencies.

The committee recommends measures to enhance integrity. For example, we want the
Government to establish a centralised public employment register that records public
officers who have been dismissed on the grounds of misconduct or resigned during a
misconduct investigation. Commissioner McKechnie supports a register, as does the
Department of Local Government, Sport and Cultural Industries. In addition to robust
onboarding practices, a register is the best way to inform prospective employers of

a prospective employee’s misconduct history and avoid a recycling of names that causes the
commission to say, in its words, ‘we’ve seen that one before’. As they say, the best defence
is a good offence. We believe a centralised public employment register is particularly
important in local government.

The committee deals with particular concerns in local government in chapter 8.

We recommend laws to stop local governments entering into termination or resignation
agreements with confidentiality clauses and/or payments above entitlements, if the CEO or
employee is the subject of a serious misconduct allegation or finding. Communities deserve
better. The committee also recommends that proposed legislation to establish a Local
Government Inspector, and monitors, includes robust powers to intervene and proactively
work with local governments to achieve better misconduct outcomes.

As the CCM Act is being reformed, in the future findings and recommendations in this report
may need to be read in the context of new legislation. | note that people employed under
contract by government agencies do not currently fall within the remit of the commission.

It is clear to me that given the prevalence and extent of contracting out government
services, this anomaly must be rectified.

Finally, since the committee commenced this inquiry on 23 March 2022, we have progressed
this inquiry while undertaking our oversight and monitoring role. The committee was very
dependent on the experience and expertise of the committee’s secretariat for managing and
processing the information sought from agencies and submissions from other interested
parties. In that regard the committee was very ably and conscientiously supported by

Ms Suzanne Veletta (Principal Research Officer) and Ms Jovita Hogan (Research Officer).

On behalf of the committee, | wish to record the committee’s sincere appreciation for their
work.

| also want to sincerely thank my fellow committee members Hon Dr Steve Thomas MLC
(Deputy Chair), Hon Klara Andric MLC and Hon Mia Davies MLA for their commitment to this
inquiry. The Hon Mia Davies MLA has been a welcome addition since 21 February 2023,

and | thank Shane Love MLA for his contribution prior to that date.



The collegiate, bi-partisan and collaborative approach of committee members has enabled
us to make a range of recommendations that we believe will contribute to real change
and better integrity outcomes.

AP

MR M. HUGHES, MLA
CHAIR
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Ministerial response

In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly,
the Joint Standing Committee on the Corruption and Crime Commission directs that the
Premier and Minister for Public Sector Management, Attorney General, Minister for Police
and Minister for Local Government report to the Assembly as to the action, if any, proposed
to be taken by the Government with respect to the recommendations of the committee.

[The committee requests that the Government provide a Government Response on behalf of
all ministers, and incorporates the responses to recommendations from the Corruption and
Crime Commission and Public Sector Commissioner into the response tabled in Parliament.]
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Findings and recommendations

Chapter 2 — Serious misconduct and commission oversight

Finding 1 Page 9
A central function of the Corruption and Crime Commission is to deal with ‘serious
misconduct’ by a ‘public officer’ in an ‘appropriate way’. ‘Serious misconduct’ is corrupt
conduct or criminal conduct punishable by 2 or more year’s imprisonment. Serious
misconduct covers a broad range of conduct. All police misconduct is serious misconduct.

Finding 2 Page 13
After the Corruption and Crime Commission assesses each serious misconduct allegation,
it determines that further action by the commission is required on a minority of
allegations (836 allegations or 14% of the 5,895 allegations in 2022—-23). The commission
refers to agencies, and oversights, a large majority of these allegations (786 or 94% of the
836 allegations requiring further action in 2022-23).

If an allegation is sustained, the agency determines and imposes any disciplinary sanction
or other outcome.

Finding 3 Page 18
The Corruption and Crime Commission’s primary role in oversighting allegations is to
consider action taken by the agency and form an opinion as to whether the conclusions
reached by the agency, such as a finding or not of serious misconduct, were reasonable
and open to it.

Finding 4 Page 18

The commission’s focus is on action taken by the agency in investigating an allegation and
making the finding, or not, of serious misconduct. The commission will only comment on
the sanction imposed by the agency if it is ‘so grossly inconsistent with the outcome’.

Finding 5 Page 20
The Corruption and Crime Commission continues to rely on oversighting internal police
investigations into police misconduct. In 2022-23 it referred 464 allegations to the
Western Australia Police Force to action and report back to the commission. The
commission ‘actively oversighted’ 51 (11%) of these allegations.

Finding 6 Page 20
The Aboriginal Legal Service of Western Australia expressed its concern that:
e the Corruption and Crime Commission takes very little or no action on the very few

police misconduct allegations the commission determines meets the reasonable
suspicion of police misconduct threshold requiring police investigation

e even if a police misconduct/serious misconduct finding is made, ‘rare as it is, literally
nothing comes of it.’

ALSWA lacks confidence in how the commission oversights police misconduct. ALSWA
advocates for a new agency to deal with complaints against police. Only New South Wales
has established separate agencies to deal with police and public sector misconduct.

Xiii



Finding 7 Page 23

Agencies must provide the Corruption and Crime Commission with a written closure
report after finalising an allegation of serious misconduct referred by the commission.
The quality of reports varies.

Closure reports are an important integrity tool.

Finding 8 Page 23

The Corruption and Crime Commission is reviewing its closure process. The commission
asks agencies to detail the actions taken in response to an allegation, and to outline the
steps taken, not only the outcomes or conclusions reached.

Recommendation 1 Page 23

That the Corruption and Crime Commission create a template closure report and requires
all agencies to use this report. This should be structured to require minimum information
and allow the agency to add further information or attach documents, such as an
investigation report, where appropriate.

If this recommendation is accepted, the template closure report should require the
information noted in recommendations 2, 5 and 10, among other things.

Recommendation 2 Page 23

That the Corruption and Crime Commission require an agency to advise, in its closure
report, a summary of why it considered the sanction or other outcome imposed on the
public officer after a finding of serious misconduct an appropriate outcome in all the
circumstances.

Finding 9 Page 24
Agencies report a positive relationship with the Corruption and Crime Commission and

Public Sector Commission, and, in particular, were positive about the Corruption and
Crime Commission’s liaison meetings, cooperation, and engagement with agencies.

Finding 10 Page 26

It is critical that the Corruption and Crime Commission, a multi-function agency, maintains
its focus on its serious misconduct or any future misconduct function, and, in particular,
its oversight of allegations referred to agencies.

No other function is more important than the commission’s serious misconduct function.

Chapter 3 — Publishing a report

Finding 11 Page 29

The Corruption and Crime Commission’s findings and opinions of serious misconduct must
not be taken to mean that the person has committed a criminal or disciplinary offence.
This is noted in commission reports.

However, this legal distinction may not be evident to the public, particularly when media
attention follows the tabling of a report.

Xiv



Recommendation 3 Page 29

That the Corruption and Crime Commission:

e include in relevant media releases a statement that where the commission makes a
finding or opinion that serious misconduct has occurred, that this finding or opinion is
not to be taken as a finding or opinion that a person is guilty of or has committed a
criminal offence

e highlight the above distinction in its educational work.

Finding 12 Page 33

Some reputational impact is unavoidable if the Corruption and Crime Commission is to be
effective in its work to investigate, expose and prevent corruption.

Finding 13 Page 33

The Corruption and Crime Commission should take a cautious approach to naming a
person in a report. The commission’s approach generally reflects an appropriate balance
between the role of the commission and the rights and potential harm to individuals.

Finding 14 Page 35

Other jurisdictions in Australia include safeguards and further prescription in legislation
on when a commission may hold a public examination.

Recommendation 4 Page 35

That the Attorney General consider amending the Corruption, Crime and Misconduct Act
2003 to provide, or the new Act provide, safeguards and further prescription on when the
Corruption and Crime Commission may hold a public examination.

Chapter 4 — Public officer outcomes

Finding 15 Page 41
The Western Australia Police Force’s Annual Report 2023 did not include a table of
sanctions imposed against its employees for misconduct, as it had in previous years.
Following committee inquiries, the Commissioner for Police has undertaken to include
this information in future annual reports.

Finding 16 Page 44
Delay in an agency receiving information and/or advice about an allegation from the
Corruption and Crime Commission may affect its ability to efficiently and effectively deal
with a disciplinary matter. When appropriate, the commission should share information
with an agency as soon as possible in order to assist it to progress disciplinary action.
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Finding 17 Page 48
The most common outcome following a finding of serious misconduct is a

‘local management/improvement action’. This includes verbal guidance and retraining
such as retraining on critical skills, and accountable and ethical decision-making.

For 2021-22 allegations, a local management/improvement action was 205 of 292 (70%)
of police outcomes and 105 of 237 (44%) of outcomes for the rest of the public sector.

While the committee was surprised at the prevalence of this outcome, it is not possible to
assess if the outcome is usually being imposed in appropriate circumstances.

Recommendation 5 Page 48

That the Corruption and Crime Commission enhance its oversight of ‘local
management/improvement action’ for a trial period. This could be done by asking the
agency to advise in its closure report:

e (details of what the local management/improvement action involves

e if this outcome is accompanied by a disciplinary sanction

e if this outcome is imposed in the first instance of serious misconduct by the officer
e why it considered the outcome to be most appropriate in all the circumstances.

The above should be done for a trial period of 2 years. The commission should report its
findings to the committee of the next Parliament.

Finding 18 Page 50
The Corruption and Crime Commission’s recording of information and data on serious
misconduct, including outcomes such as disciplinary actions and improvement actions,
has improved in recent years, but there is room for further refinement.

Agencies’ case management systems and recording of serious misconduct information
and data, as a distinct subset of disciplinary matters, varies from good to very poor.

Recommendation 6 Page 50

That the Corruption and Crime Commission:

o refine its recording of serious misconduct outcomes such as disciplinary actions and
improvement actions

e partner with agencies to standardise how information and data on serious misconduct
outcomes (including disciplinary actions and improvement actions) are categorised,
reported to and recorded by the commission.

Finding 19 Page 51

Robust and sophisticated information and data on serious misconduct is important. It
enables agencies to take a proactive, intelligence and risk-based approach to integrity.

Recommendation 7 Page 51

That the Government ensure that agencies implement case management systems that
improve their capacity to record information and data on serious misconduct in a
standardised way.
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Finding 20 Page 53

The Corruption and Crime Commission does not publish information or data on sanctions
and other outcomes imposed on public officers found to have engaged in serious
misconduct.

Recommendation 8 Page 53

That the Corruption and Crime Commission publish information and data on outcomes
imposed on public officers found to have engaged in serious misconduct on its website.
At a minimum, information similar to that contained in tables 4.1 and 4.3 should be
published.

Finding 21 Page 55

It is not clear how often serious misconduct by a public officer results in a financial loss to
the State, and how often agencies take action to recover, and successfully recover, the
financial loss to the State.

Recommendation 9 Page 55

That the Government direct agencies within the remit of the Corruption and Crime
Commission to recover financial loss arising from serious misconduct wherever feasible
and possible.

Recommendation 10 Page 55

That the Corruption and Crime Commission enhance its oversight of what follows after a
finding of serious misconduct involving a financial loss to the State. This could be done by
asking the agency to advise in its closure report if:

e the serious misconduct involved a financial loss to the State
e the agency took steps to recover the financial loss and, if not, why not

e the agency recovered any financial loss.

The above should be done for a trial period of 2 years. The commission should report its
findings to the committee of the next Parliament.

Finding 22 Page 59
While it may be unusual for a public officer the subject of a serious misconduct allegation
to be given a voluntary severance payment, in or around 2016 the North Metropolitan
Health Service paid 3 officers voluntary severance payments totalling $603,902 when they
were being investigated for serious misconduct. Two officers were later imprisoned for
corruption offences.

The State decided not to commence proceedings to recover any part of the payments.

Recommendation 11 Page 59

That the Public Sector Commissioner clarify and strengthen advice provided to agencies
about voluntary severance payments to public officers the subject of an allegation of
serious misconduct. This should include the matters noted above in this report.
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Recommendation 12 Page 59

That the Government, to the extent necessary, amend laws to enable it to recover
voluntary severance payments against public officers and former public officers found to
have engaged in serious misconduct or convicted of a serious offence.

Chapter 5 — Criminal prosecutions

Finding 23 Page 64

By design, the roles of the Corruption and Crime Commission and prosecution agencies
differ. The commission investigates and exposes serious misconduct by public officers,
assessing whether, on the balance of probabilities, the evidence supports a finding.
Prosecution agencies charge and prosecute criminal offences, which must be proven
beyond reasonable doubt.

Finding 24 Page 66

On 24 May 2022 the Corruption and Crime Commission, State Solicitor’s Office and
Director of Public Prosecutions sighed a Memorandum of Understanding to formally
establish a process for the referral of matters from the commission to the SSO and DPP.

Parties are positive about the MOU.

Recommendation 13 Page 67

That the Corruption and Crime Commission:

e notify the Western Australia Police Force as soon as possible of investigations that may
require police resources

e continue its practice of cooperative investigations with the Western Australia Police
Force and collaborate with police as early as possible.

Finding 25 Page 69
Some prosecutions arising from Corruption and Crime Commission investigations involve
the assessment of volumes of documents and electronic evidence obtained by the
commission over many years. Prosecution challenges include disclosure and evidentiary
challenges.

Despite these challenges, in 2022 the Director of Public Prosecutions said that there were
‘no significant issues’ in its prosecution of matters arising from commission investigations.

Finding 26 Page 72

It is unacceptable for a prosecution arising from a Corruption and Crime Commission
investigation to be discontinued close to trial because of prosecution error.

Recommendation 14 Page 72

That the Western Australia Police Force ensure that it adequately resources the
investigation and prosecution of matters arising from Corruption and Crime Commission
investigations.
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Recommendation 15 Page 73

That the Corruption and Crime Commission and Western Australia Police Force enter into
an MOU that sets out expectations and standards on timeliness, resourcing, disclosure
and other matters to ensure the effective prosecution of matters arising from a
commission investigation.

Recommendation 16 Page 73

That the Western Australia Police Force and Director of Public Prosecutions enter into an
MOU, or a similar arrangement, that sets out interagency protocols and shared standards
on timeliness, resources, disclosure and other matters to ensure the effective prosecution
of matters.

Finding 27 Page 74
Agencies raised concerns about when to refer a serious misconduct matter to the
Western Australia Police Force for consideration of criminal charges. The Corruption and
Crime Commission should provide advice to agencies on whether it is appropriate to refer
a matter to the police when asked.

Recommendation 17 Page 76

That the Corruption and Crime Commission publish information on prosecutions arising
from serious misconduct investigations on its website. At a minimum, information similar
to that contained in appendix 6 of this report should be published.

Chapter 6 — Public agency outcomes

Finding 28 Page 78
The central role of integrity commissions is to prevent misconduct. Serious misconduct
investigations provide invaluable insight on how to prevent misconduct and minimise
misconduct risks.

Finding 29 Page 82

The Department of Communities’ response to the fraud of Paul Whyte and others, to
date, appears to be appropriate. The Corruption and Crime Commission has
acknowledged significant improvements by the department to reduce misconduct risks.

Finding 30 Page 90
Most Corruption and Crime Commission reports tabled in Parliament do not include
recommendations for the agency to take systemic action to minimise misconduct risks.

Many reports make observations, suggestions, or comment on action to minimise risks,
but do not recommend action.

The commission only makes formal recommendations when it sees something ‘seriously
wrong’. The commission follows up and reports on these recommendations.
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Finding 31 Page 90

It is not publicly known how public agencies respond to most Corruption and Crime
Commission reports tabled in Parliament.

Finding 32 Page 90

The law and practice in Western Australia differs from some other states, particularly New
South Wales. In that state:

o tabled ICAC reports almost always include recommendations to agencies directed at
preventing misconduct (and the law provides ICAC with a clear statutory function to
prevent misconduct)

e the agency is required to respond in writing to ICAC’s recommendations
e agency response/s are published on ICAC’s website, with its report.

This ensures public sector accountability and transparency, as to what action the agency
has taken to reduce the likelihood of misconduct reoccurring.

Recommendation 18 Page 90

That Corruption and Crime Commission reports tabled in Parliament should, as standard
practice and wherever possible, formally recommend agency action to minimise
misconduct risks (prevent misconduct) when the commission identifies misconduct risks.

The commission should replace its practice of making observations, suggestions, or
comments on misconduct risks with formal recommendations requiring agency response.

Recommendation 19 Page 91

That the Attorney General amend the Corruption, Crime and Misconduct Act 2003 to
provide, or the new Act provide, a law similar to section 111E of the Independent
Commission Against Corruption Act 1988 (NSW).

Finding 33 Page 94
Integrity commissions in other jurisdictions in Australia have a prevention of misconduct
and education function for public agencies. In December 2022 integrity chiefs in Australia
agreed that a corruption prevention function was fundamental to the functions and
powers of anti-corruption commissions.

Finding 34 Page 95

The Corruption and Crime Commission does not have a clear misconduct prevention and
education function for agencies under its remit (other than police). It ‘supports’ the Public
Sector Commissioner in this role, and has a public agency ‘capacity development’
function.

Finding 35 Page 95

The Corruption and Crime Commission not having a clear misconduct prevention and
education function curtails the commission’s opportunities to assist agencies to recognise
and manage misconduct risks. The commission wants this power and greater flexibility to
take action to prevent misconduct.
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Recommendation 20 Page 95

That the Attorney General amend the Corruption, Crime and Misconduct Act 2003 to
provide, or the new Act provide, the Corruption and Crime Commission with a clear,
rather than subordinate, misconduct prevention and education function for all agencies
within the remit of the commission. This function may be shared with the Public Sector
Commissioner.

Chapter 7 — Building integrity

Finding 36 Page 103
Since 2020, the Public Sector Commission and Office of the Auditor General have

published a range of important resources and tools to assist agencies to build integrity.
These resources appear to be of high quality and useful.

PSC tools include its Integrity Strategy for WA Public Authorities 2020—2023, Integrity
Framework Template and guide, and Integrity Framework Maturity Self Assessment tool.

The maturity assessment tool helps an agency identify its strengths and weaknesses,
develop a plan to reach its desired level of maturity, and continually improve its integrity
to the level appropriate to its operational context and risk profile.

Recommendation 21 Page 103

That the Public Sector Commissioner require public sector agencies, after implementing
their Integrity Frameworks, to complete the PSC’s Integrity Framework Maturity

Self Assessment Tool on an annual basis, or seek permission from the Commissioner to
not complete this tool.

The committee also strongly recommends that public authorities within the remit of the
Corruption and Crime Commission, that are not part of the ‘public sector’, including local
governments, GTEs and universities, implement an integrity framework and complete the
Integrity Framework Maturity Self Assessment Tool on an annual basis.

Finding 37 Page 105

It is concerning that a 2021 review by the Office of the Auditor General found that many
agencies ‘fell well short’ of better practice on fraud risk management.

Finding 38 Page 105

OAG has published a Fraud Risk Management — Better Practice Guide and other tools to
raise the standard of fraud and corruption control across public agencies.

In March 2020, in an Australian first, OAG established its Forensic Audit Unit in response
to the fraud of Mr Whyte at the Department of Communities. It has identified and
reported to Parliament on a number of misconduct findings and trends.

(See also recommendation 34, which relates to the local government sector.)

Finding 39 Page 108

While it is difficult to measure the effectiveness of integrity strategies and initiatives, the
committee is encouraged by agency actions to build integrity in recent years. As building
integrity involves continuous vigilance and improvement, this work should continue.
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Finding 40 Page 112
Other jurisdictions including South Australia and the United Kingdom have established a
centralised employment register which records former public sector officers and public
officers who have been dismissed on the grounds of misconduct or resigned during a
misconduct investigation (and other matters).

A register ensures that prospective employers are aware of an employee’s history and
matters going to their integrity and trustworthiness, before deciding whether or not to
employ the person.

Recommendation 22 Page 112

That the Public Sector Commissioner, working with the Government, establish a
centralised public employment register with appropriate safeguards that records public
officers who have:

e been dismissed on the grounds of misconduct
e resigned during a misconduct investigation.

The register should cover all employees employed by agencies within the remit of the
Corruption and Crime Commission including local government. (See recommendation 31.)

Recommendation 23 Page 112

That the Government, to the extent necessary, amend laws to enable the Public Sector
Commissioner to establish the above public employment register.

Chapter 8 — Local government

Finding 41 Page 122

The Corruption and Crime Commission has repeatedly raised concerns about the lack of
understanding and confusion around the division of responsibilities between the council
and administration of local government. This is a misconduct risk. The committee also
heard that elected members are not being provided with requested information.

Recommendation 24 Page 122

That the Minister for Local Government advise the Parliament what action it has taken,
and proposes to take, to address the issues identified in finding 41.

Recommendation 25 Page 122

That the Minister for Local Government investigate and report to Parliament on the need
for laws to resolve the tension around the division of the responsibilities of council and
the chief executive officer.

Recommendation 26 Page 122

That the Minister for Local Government enact legislation that requires chief executive
officers of local governments to act in good faith.
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Finding 42 Page 125

The council and/or administration of local government are not routinely advised by the
Corruption and Crime Commission and Department of Local Government, Sport and
Cultural Industries about allegations and outcomes of allegations of serious misconduct at
their local government. This impedes their ability to take action to minimise misconduct
risks.

Confidentiality provisions in the Corruption, Crime and Misconduct Act 2003 and Local
Government Act 1995 may apply. The commission advises the person under investigation
of the outcome.

Recommendation 27 Page 125

That the Attorney General amend the Corruption, Crime and Misconduct Act 2003 to
provide, or the new Act provide, Corruption and Crime Commission officers with the
power to disclose information relating to an allegation and outcome of a serious
misconduct allegation to local government councils and administration, without the need
for the commission to certify disclosure.

Recommendation 28 Page 125

That the Minister for Local Government amend the Local Government Act 1995, or
appropriate legislation, to provide Department of Local Government, Sport and Cultural
Industries officers with the power noted in recommendation 27.

Finding 43 Page 130

Local governments are entering into confidential agreements with chief executive officers
and employees the subject of a serious misconduct allegation or finding, which include
payments above entitlements on resigning or terminating employment.

Finding 44 Page 130

A local government is not required to advise the Department of Local Government, Sport
and Cultural Industries of the above proposed or signed agreements. The department,

if aware of an agreement, says it advises prospective local government employers of the
agreement, if asked.

Finding 45 Page 130

It is clearly unacceptable to financially reward a chief executive officer or employee of a
local government who is the subject of an allegation or finding of serious misconduct, and
potentially move that risk to another local government. This is a serious misconduct risk
that negatively impacts on the integrity of the sector.

Recommendation 29 Page 130

That the Minister for Local Government enact laws to provide that a local government
cannot enter into a termination or resignation agreement with confidentiality clauses
and/or payment above entitlements, if the chief executive officer or employee is the
subject of a serious misconduct allegation or finding.
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Recommendation 30 Page 130

If the above recommendation is not accepted, that the Minister for Local Government:

e require local governments to inform the department when it proposes to enter into a
termination or resignation agreement with a chief executive officer or employee the
subject of a serious misconduct allegation or finding, whether the agreement includes
confidentiality clauses, payment above entitlements or otherwise

e provide the department with the power to veto agreements on the basis that it is not
in the public interest to enter into the agreement.

That legislation be amended to provide for the above.

Finding 46 Page 132

It is particularly important that the employment register recommended at
recommendation 22 includes the local government sector given employment risks in this
sector. Otherwise, in the committee’s view, there must be a separate local government
employment register.

Recommendation 31 Page 132

If the Government does not accept recommendation 22, the committee recommends that
the Department of Local Government, Sport and Cultural Industries establish a local
government employment register recording the information noted in recommendation

22 for chief executive officers and employees in the local government sector.

Finding 47 Page 138

In 2021, the Office of the Auditor General found that the Department of Local
Government, Sport and Cultural Industries was ‘not providing efficient and effective
regulation and support to the LG [local government] sector and lacks fundamental aspects
of a good regulatory framework.” The department has responded with a new regulatory
approach with a mission to ‘support and regulate WA local governments using a capability
building and risk-based approach’. It says it also embraces early intervention.

Finding 48 Page 138

The department says the Local Government Act 1995 provides ‘limited mechanisms’ to
regulate local government. The Government intends to table legislation that establishes a
Local Government Inspector and monitors, which will provide more tools to proactively
work with local governments to achieve better outcomes the sector.

Recommendation 32 Page 138

That that Minister for Local Government ensure that proposed legislation to establish a
Local Government Inspector and monitors includes robust powers to intervene and
proactively work with local governments to achieve better misconduct outcomes and
build integrity. Tools available should include mediation and conciliation options.
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Finding 49 Page 138
There is opportunity for the Department of Local Government, Sport and Cultural
Industries and the Corruption and Crime Commission to enhance cross sector training,
education and awareness raising.

Recommendation 33 Page 138

The that Department of Local Government, Sport and Cultural Industries, working with
the Corruption and Crime Commission, Office of the Auditor General, WALGA and other
entities, enhance the cross sector training and education provided to the local
government sector.

Recommendation 34 Page 139

That the Government fund the Office of the Auditor General to expand the remit of its
Forensic Audit Unit to include the local government sector. (See finding 38.)
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Chapter 1

Introduction

The inquiry

The Corruption and Crime Commission (commission) is a multi-function agency responsible
for dealing with allegations of ‘serious misconduct’ by ‘public officers’ in an ‘appropriate
way’.? No function is more important than the commission’s serious misconduct function.

What happens after a public officer is found to have engaged in serious misconduct — to the
public officer, at the relevant employing agency and sector wide — is largely unknown to the
public.?

Public agencies investigate most allegations of serious misconduct against public officers,
and, if the allegation is sustained, impose disciplinary actions (sanctions), improvement
actions and other outcomes. What happens next in these cases is not publicly known.

Only a small percentage of serious misconduct (corruption) allegations are the subject of a
report tabled in Parliament and published on the commission’s website. What happens next
to the few public officers who are the subject of a published report may become public. The
media may report on prosecutions arising from those investigations.

After the commission publishes a report on an investigation, the media tends to focus on the
conduct of an individual officer and the particulars of an investigation and events at a
particular agency.® The focus is not on whether that matter led to systemic changes at the
agency or sector wide. This happened in the case of Paul Whyte, the former Assistant
Director General at the Department of Communities, who committed the largest public
sector fraud in Australian history. Unfortunately, Mr Whyte’s egregious fraud is one of a
number of notable acts of public sector corruption in Western Australia in recent years.

With the above in mind, on 23 March 2022 the Joint Standing Committee on the Corruption
and Crime Commission (committee) commenced an inquiry titled ‘What Happens Next:
Beyond a finding of serious misconduct’. The committee’s functions are at appendix 1;

the inquiry’s terms of reference at appendix 2.

The purpose of the inquiry was to inquire into what happens after a finding of serious
misconduct — to the public officer and systemically to prevent misconduct and minimise

3 These terms are explained in this report. See appendix 5 and chapter 2 for the legal definitions of
‘serious misconduct’, ‘minor misconduct’ and ‘police misconduct’.

4 This report refers to a ‘finding’ of serious misconduct but the Corruption and Crime Commission may
form an ‘opinion’ as to whether serious misconduct occurred: Corruption, Crime and Misconduct Act
2003, s 22.

5 This report uses the term ‘agency’ to describe any agency who employs a ‘public officer’ whose
conduct falls within the jurisdiction of the Corruption and Crime Commission. This includes agencies in
the public sector governed by the Public Sector Management Act 1994 (such as departments),
government entities outside the sector (such as Government Trading Enterprises), and the WA Police.
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misconduct risks in the future — and to inform ourselves on whether serious misconduct
investigations were resulting in long-term improvements to the integrity of the public sector.
This inquiry canvassed a few issues raised by the previous committee in its report Red flags
... red faces: Corruption risk in public procurement in Western Australia.®

During the inquiry the committee asked:
« What outcomes are imposed on public officers found to have engaged in serious
misconduct, and are they appropriate? Are public officers being effectively prosecuted?

« What agency or sector wide outcomes follow a finding of serious misconduct? Are public
agencies minimising misconduct risks and building resilience from lessons learned from
serious misconduct cases?

« To what extent is the commission oversighting outcomes of serious misconduct?

« What outcome information is reported? Is there appropriate accountability and
transparency?

« What measures could improve the effectiveness, transparency and/or oversight of what
happens next?

« What measures could improve integrity in the public sector, including local government?

« Are integrity agencies including the commission, Public Sector Commission (PSC) and
Office of the Auditor General (OAG) building integrity and providing appropriate support
to agencies to respond to serious misconduct and prevent misconduct?

This inquiry has a broad scope. The committee’s approach was to follow the evidence and
inquire into matters relevant to what happens next. Many topics covered in this report could
be the subject of a stand-alone report.

To inform itself of matters relevant to the inquiry the committee:
« called for submissions and received the submissions noted at appendix 3
« held the public hearings noted at appendix 4

« requested information and asked questions on notice from many agencies and
stakeholders

« received evidence from corruption and integrity commissions throughout Australia.
Member/s of the committee also met with:

¢ Members of the Parliament of New South Wales Joint Standing Committee on the
Independent Commission Against Corruption

« The Hon John Hatzistergos AM, Chief Commissioner, Independent Commission Against
Corruption (NSW) (ICAC)

« Stephen Farrow, Acting Commissioner, Independent Broad-based Anti-corruption
Commission (Victoria) (IBAC).

6  Joint Standing Committee on the Corruption and Crime Commission, Red flags ... red faces: Corruption
risk in public procurement in Western Australia, 14 May 2020.
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During the inquiry members of the committee also attended integrity conferences which
informed views on relevant matters.

The committee received closed evidence and held closed hearings during this inquiry. The
committee resolved that it is not in the public interest to name entities and persons who
provided closed evidence, or publish evidence in this report that may reveal the witness.
Some uncited closed evidence is noted in this report. Public evidence is posted on our
website at www.parliament.wa.gov.au/jscccc.

The committee extends its sincere thanks to all who provided evidence.

Reform of the Corruption, Crime and Misconduct Act 2003 and Local
Government Act 1995, and commission review of processes

This inquiry was undertaken at a time when important legislation and commission practices
are being reviewed.

The Department of Justice is undertaking a project to modernise the Corruption, Crime and
Misconduct Act 2003 (CCM Act). The committee does not know what the Government
intends to propose in the new legislation, but we understand that this reform will involve a
new Act.” This and previous committees, and other stakeholders, have identified many
issues with the CCM Act. This includes (now) the Hon Justice Gail Archer SC in her 2008
Review of the Corruption and Crime Commission Act 2003, and current and former
commissioners of the commission and Parliamentary Inspectors of the Corruption and Crime
Commission.®

The Corruption, Crime and Misconduct Amendment Bill 2023, tabled in the Legislative
Assembly on 18 May 2023, represents the first tranche of this reform.® This Bill is limited to
reforming the process for the appointment of the Commissioner and establishing a new
position of Deputy Commissioner of the commission.

The Government is also reforming the Local Government Act 1995. This wide ranging and,
we could argue, long overdue reform is likely to further amend laws relevant to integrity in
the local government sector.

This report refers to the jurisdiction of the commission and Public Sector Commissioner, and
powers provided in the current CCM Act. In the future, findings and recommendations in this
report may need to be read in the context of new legislation.

The commission is also reviewing its processes and implementing new practices (as
discussed in chapters 2 and 4). The committee reports on information known at the time of
adopting this report.

7  The Hon John McKechnie KC, Commissioner, Corruption and Crime Commission, transcript of evidence,
23 February 2022, p 11.

8  For example, the previous Joint Standing Committee on the Corruption and Crime Commission’s report
Meaningful Reform Overdue: The Corruption, Crime and Misconduct Act 2003, 19 November 2020.

9 The Hon David Templeman MLA on behalf of the Hon John Quigley MLA, Attorney General, Legislative
Assembly, Hansard, 18 May 2023, p 2532.
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Chapter 2

Serious misconduct and commission oversight

The role of the commission and other agencies

A central function of the commission is to deal The commission exposes and

with an allegation of ‘serious misconduct’ by a . . .

blic off 0 disrupts corruption, serious
‘public officer’ in an ‘appropriate way’. . . oy
P pprop y misconduct, while building

The commission is a creature of statute, partnerships and strengthening
established under the CCM Act. It is important to the resilience of the public sector
note that a purpose of the Act is to ‘improve to resist misconduct.

continuously the integrity of, and to reduce the
. X . X )11 Corruption and Crime Commission
incidence of misconduct in, the public sector’.

The commission is the principal integrity agency dealing with serious misconduct, and one of
a number of agencies in the misconduct space in Western Australia. Integrity agencies
perform different roles in building integrity, trust and confidence in public administration.

The Public Sector Commissioner is responsible for:

« ensuring that an allegation of ‘minor misconduct’ is dealt with in an ‘appropriate way’*?

« administering disciplinary processes that apply to public sector employees under the
Public Sector Management Act 1994 which enable employers to address misconduct

« helping to prevent misconduct in the public sector (it is to be ‘supported’ by the
commission in undertaking its prevention and education role — see chapter 6).13

The Office of the Auditor General (OAG) also works at the preventative end of the
misconduct spectrum by promoting robust systems of control to help public agencies
minimise the risk of misconduct. Of note, its relatively new Forensic Audit team develops
risk-driven, targeted program of audits to identify vulnerabilities to, and indicators of,
significant fraud risk.'* (This is discussed in chapters 7 and 8).

Each public agency is responsible for managing its misconduct risks, investigating alleged
misconduct by its employees and imposing sanctions or other outcomes on employees.

Agencies deal with any ‘breach of discipline’ by an employee, which includes an ‘act of
misconduct’.?> Within this broad category, the employer reports ‘serious misconduct’ to the
commission and ‘minor misconduct’ to the Public Sector Commissioner.

10 Corruption, Crime and Misconduct Act 2003, s 18(1).
11 ibid, s 7A(b).

12 ibid, s 45B(1).

13 ibid, s 45A(4).

14 Submission 9, Office of the Auditor General, p 1.

15 Public Sector Management Act 1994, s 80(c).
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What is ‘serious misconduct’?

To assess what happens after a finding of serious misconduct, it is important to understand
what ‘serious misconduct’ is, and the remit of the commission under the CCM Act.

‘Serious misconduct’ is:

e corrupt conduct by a public officer

« criminal conduct by a public officer punishable by 2 or more year’s imprisonment.®
A public officer acts corruptly if the officer:

« corruptly acts, or fails to act, in the performance of the functions of their office or
employment (section 4(a) of the CCM Act)

e corruptly takes advantage of their office or employment to obtain a benefit for
themselves or another, or cause a detriment to any person (section 4(b) of the CCM Act).

The public officer must commit the criminal conduct punishable by 2 or more year’s
imprisonment while acting or purporting to act in their official capacity. That is, the conduct
must be connected with their employment to fall within the remit of the commission.'’

The CCM Act definitions of ‘serious misconduct’, ‘minor misconduct’ and ‘police misconduct’
(discussed below) are attached at appendix 5.

Also, the commission’s jurisdiction extends only to a ‘public officer’ who commit serious
misconduct. This extends beyond public sector employees. It includes:

« public sector employees such as employees of a department
« local government elected members and employees

« employees of public utilities, such as employees of Government Trading Enterprises
(GTEs)

e members of Parliament.18

But the commission’s jurisdiction does not cover persons appointed under a contract to
carry out services or other functions of agencies. Given the large number of agencies
engaging contractors, this is an area that needs attention (see below).

It is important to note that serious misconduct covers a wide range of corrupt and illegal
conduct. It may range from a public officer (in theory) stealing a pen, to stealing hundreds of
thousands or millions of dollars of public money. The Hon John McKechnie KC, the
Commissioner of the Corruption and Crime Commission (Commissioner McKechnie) wants to
keep the commission focused on serious corruption and serious crime, adding that ‘a lot of
the stuff that we see is not serious’.*®

16 The scope of ‘serious misconduct’ and ‘minor misconduct’ are set out in sections 3 and 4 of the
Corruption, Crime and Misconduct Act 2003 — see appendix 5.

17 Corruption, Crime and Misconduct Act 2003, s 4(a) to (c).

18 Section 3 of the Corruption, Crime and Misconduct Act 2003 picks up the definition of ‘public officer’
in section 1 of the Criminal Code.

19 The Hon John McKechnie KC, Commissioner, Corruption and Crime Commission, transcript of evidence,
30 August 2023, p 9.



Serious misconduct and commission oversight

Serious misconduct includes:

« corruption, fraud including procurement fraud, bribery and stealing — which may involve
a small financial loss to the State or a loss of millions of dollars

« falsifying records including time sheets

« unlawful use of a computer, and unlawful use of a computer for a benefit
e assault

« arange of police misconduct (see below).

Public sector (not police) allegations by category, in 2022-23 follow:2°

Figure 2.1: Serious misconduct in the public sector — allegations by category in 2022-23

WA public sector (not including police)

Benefit / Detriment (4b) 30.4% l

Assault 12.5%
Corrupt conduct (4a) 9.7%
Computer - unlawful use 7.8%

Criminal conduct  6.4%

47

Other 26.8%

Agencies have different misconduct profiles and risks. Some conduct is serious misconduct,
and falls within the remit of the commission, because of particular provisions in the Criminal
Code. For example, the Department of Education noted that it reports a high number of
serious misconduct allegations to the commission because physical contact with a student in
the presence of a minor is ‘serious misconduct’. This is because the presence of a minor is a
circumstance of aggravation and the maximum penalty for a common assault in
circumstances of aggravation is 3 years.?!

Police misconduct

In Western Australia all police misconduct is serious misconduct. That is, police misconduct
includes conduct that for other public officers would be minor misconduct oversighted by
the Public Sector Commissioner.?? Police misconduct also includes a ‘reviewable police
action’ (see appendix 5 for definitions). Therefore, only the commission oversights
misconduct by police officers.

20 Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 23 October 2023, p 2.

21 Susie Baker, Acting Director, Standards and Integrity, Department of Education, transcript of evidence,
27 March 2023, p 12. See also Criminal Code, s 313(1)(a).

22 The same applies to elected members of Parliament and local government.
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Police misconduct covers a wide range of conduct. The lower end of police misconduct could
include police using unprofessional language;?3 the higher end, using excessive force.

Police misconduct allegations account for more than half of all serious misconduct
allegations received by the commission. Again, it is important to note that because all police
misconduct is serious misconduct, conduct such as using unprofessional language is
considered serious misconduct for police but not the rest of the public sector. The nature of
police officers interaction with the public may lead to complaints.

Police misconduct allegations by category, in 2022-23 follow:?*

Figure 2.2: Serious misconduct by WA Police — allegations by category in 2022-23

Western Australia Police Force
Neglect of duty 21.5% ‘
Breach of procedure or policy 20.0% ‘
Unprofessional conduct 15.3% ‘
Assault 10.6% l
Benefit / Detriment 4(b) 9.0%
Other 23.6%

The CCM Act

Many stakeholders, including previous committees, the commission, the Public Sector
Commissioner, and submitters to this inquiry, have raised issues with the terminology and
definition of police misconduct, serious misconduct and/or minor misconduct.?® The reform
of the CCM Act may amend these terms and therefore the remit of the commission.

The committee notes that the Commonwealth National Anti-Corruption Commission
established on 1 July 2023 has a broad jurisdiction that covers both serious and systemic
corrupt conduct by public officials.?®

23 Tracey Polmear, Director, Assessment and Strategy Development, Corruption and Crime Commission,
transcript of evidence, 15 August 2022, p 2.

24 Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 23 October 2023, p 2.

25 For example, Commissioner McKechnie and Public Sector Commissioner Sharyn O’Neill agree that the
term ‘minor misconduct’ is a misnomer as conduct must be so significant that, if proved, could
reasonably lead to the termination of a public officer’s employment. The Public Sector Commissioner
says this term should change: transcript of evidence, 21 September 2022, p 6.

26 The Revised Explanatory Memorandum to the National Anti-Corruption Commission Bill 2022 (Cth)
adds that ‘[t]he term systemic is intended to take its ordinary meaning. An instance of corrupt conduct
would be systemic where, on its ordinary meaning, it occurs as part of a pattern of corrupt conduct,
for example, in one or more Commonwealth agencies. The pattern need not be coordinated in any
way.”: Revised Explanatory Memorandum to the NACCC Bill (Cth), p 126. The Independent Commission
Against Corruption (ICAC, NSW) is also responsible for serious corrupt conduct and systemic corrupt
conduct: Independent Commission Against Corruption Act 1988 (NSW), s 12A.



Serious misconduct and commission oversight

The committee, Parliamentary Inspector and commission have suggested or recommended
legislative amendment to include contractors within the remit of the commission.?”

The commission recommended that the ‘CCM Act should be amended to give the
Commission clear jurisdiction in respect of people who work within the public sector as
contractors but perform work ordinarily performed by employees.’?® The committee agrees.
An amended or new Act should include contractors.

Finding 1

A central function of the Corruption and Crime Commission is to deal with ‘serious
misconduct’ by a ‘public officer’ in an ‘appropriate way’. ‘Serious misconduct’ is corrupt
conduct or criminal conduct punishable by 2 or more year’s imprisonment. Serious
misconduct covers a broad range of conduct. All police misconduct is serious misconduct.

From allegation to outcome

To understand the commission’s oversight of sanctions and other outcomes following a
finding of serious misconduct, it is relevant to consider how the commission deals with
serious misconduct allegations.

It is important to note that the commission is implementing changes to improve operating
efficiencies in its Assessment and Strategy Development Directorate (ASD), which assesses
allegations and oversights referred allegations. The commission’s new assessment model
aims to increase efficiencies while maintaining appropriate assessment of allegations.

These changes follow an independent external review of ASD and an Ernst & Young (EY)
review to value stream map each stage of the assessment process and identify opportunities
to streamline the process.?’ Competing issues were affecting the commission’s ability to
meet its Key Performance Indicators (KPIs).

In 2021-22 the commission did not meet the assessment of allegations of serious
misconduct KPIs — 46% of assessments of allegations of serious misconduct were completed
in 28 days, on average taking 46 days, when the target is 80% completion in 28 days.3°

It hopes new practices will improve this outcome.3! Some changes to practices will be more
relevant than others to what happens after a finding of serious misconduct.

27 See Joint Standing Committee on the Corruption and Crime Commission, The definition of ‘public
officer’ in the Corruption, Crime and Misconduct Act 2003: Parliamentary Inspector’s report, March
2022, and Corruption and Crime Commission, A report on corrupt procurement practices and conduct in
the Department of Communities, 20 September 2022, p 54.

28 Corruption and Crime Commission, A report on corrupt procurement practices and conduct in the
Department of Communities, 20 September 2022, p 54.

29 Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 18 August 2023, p 14.

30 Corruption and Crime Commission, Annual Report 2021—-22, p 21. This is the most recent data available.
Down from 81% of assessments being completed in 28 days in 2020-21.

31 Emma Johnson, Chief Executive, Corruption and Crime Commission, transcript of evidence, 30 August
2023, p 6.
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Allegations

The commission may receive an allegation from anyone including a member of the public,

the Public Sector Commissioner and agencies.3?

The CCM Act requires the commission to assess every allegation of serious misconduct.33

The agency may continue to treat the matter as a disciplinary investigation after referring it

to the commission. In some cases, the agency has finalised action when the matter is

referred to the commission. In these cases, the commission records the outcome and usually

takes no further action.3*

In 2022-23, the commission received 5,895 allegations of serious misconduct.

3,481 allegations, or 59% of allegations, related to police misconduct3®

2,177 allegations, or 37% of allegations, related to misconduct in the rest of the public
sector

237 allegations, or 4% of allegations, did not relate to the government sector or no
agency was specified.

The above is depicted in the following figure:

Figure 2.3: Allegations by type of agency in 2022-23

Not in WA
government
Public sector sector or no

2,177, 37% agency
specified
237, 4%

WA Police
3,481, 59%

32

33
34

35

Corruption, Crime and Misconduct Act 2003, ss 25, 45M(d), 28. The principal officer of a government
agency has a duty to notify the commission, as soon as practicable after becoming aware of a
complaint, if they suspect on reasonable grounds that the matter concerns or may concern serious
misconduct: Corruption, Crime and Misconduct Act 2003, s 28. The commission may also make own
‘propositions’ of serious misconduct: Corruption, Crime and Misconduct Act 2003, s 26.

Corruption, Crime and Misconduct Act 2003, s 32(1).

The commission is routinely notified of allegations where action has already been taken: Corruption
and Crime Commission, attachment to letter from the Hon John McKechnie KC, Commissioner,

18 August 2023, p 4.

The data in this paragraph is source from the attachment to letter from the Hon John McKechnie KC,
Commissioner, Corruption and Crime Commission, 23 October 2023, p 1. However, on 9 November
2023 the commission advised that there were 3,487 complaints about police in 2022-23. To ensure
consistency in data, and given this small difference, we report on the data advised on 23 October 2023.
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Serious misconduct and commission oversight

A new triage model

On 1 July 2023 the commission implemented a new assessment prioritisation model, a triage
model, as recommended by the external review. On receipt of an allegation, a senior
manager reviews each allegation and classifies the allegation into one of 4 categories:

« expedited

e low risk

« standard assessment

o further assessment.3®

The categorisation determines the level of assessment the matter receives, and provides
guidance on the level of further enquiries and/or value-add activities to be undertaken as
part of the assessment. It assists in identifying high-priority matters.3” The commission will
also introduce a new online reporting form.3®

The committee has previously raised the importance of triaging allegations. We commend
the commission on its initiative to triage allegations.

Referrals to agencies

When assessing each allegation, the commissions asks ‘Is there a reasonable suspicion of
serious misconduct?’ If an allegation meets the ‘reasonable suspicion of serious misconduct’
threshold, the commission may:

« investigate or take action itself

« investigate or take action in cooperation with an agency

« refer an allegation to an agency for action, or

« take no action (see below).?®

The commission has a great deal of discretion on whether to ‘refer’ a matter to the agency,
who must report back to the commission. That is, a discretion on which matters it chooses to
oversight, as the commission oversights matters it refers to an agency.

It is important to note that the commission may take no further action on an allegation for a
number of reasons including when it determines that:

« the allegation does not meet the reasonable suspicion of serious misconduct threshold
« further action is not ‘warranted’ or in the public interest (see below)

« the agency has dealt with, or is adequately dealing with, the allegation.*°

36 Tracey Polmear, Director, Assessment and Strategy Development, Corruption and Crime Commission,
transcript of evidence, 30 August 2023, pp 4-5.

37 ibid, p 4.

38 Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 18 August 2023, p 12.

39 Corruption, Crime and Misconduct Act 2003, s 33(1).

40 Corruption and Crime Commission, Annual Report 2021-22, p 22.
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Chapter 2

In considering whether taking further action on an allegation, including referral, is
warranted, the commission may take into account the seriousness of the conduct alleged, if
the allegation is ‘frivolous or vexatious or is made in good faith’, or if it is in the public
interest to take further action.*! Taking no further action may apply to less serious ‘serious
misconduct’ allegations. In these cases, the agency will continue any disciplinary process but
is not required to report the outcome to the commission. In the committee’s view, this is a
sensible approach.

Like other integrity commissions in Australia, the commission is not funded to investigate all
or most allegations of serious misconduct by public officers. Most allegations are dealt with
by the agency. This ensures that agencies deal with their misconduct risks.

In 2022-23, after assessing 5,895 allegations, the commission effectively did not take further
action on 85% of allegations. That is, the commission decided:

« to take no further action on 4,325 allegations (73%)

« that 734 allegations were outside the jurisdiction of the commission (12%).%?

Of the remaining 836 allegations, the commission referred 786 allegations to agencies and
retained 50 matters. That is, it referred 94% of allegations it took further action on, being
13% of all allegations received, and will oversight these allegations.*?

Of the 50 allegations requiring further action retained by the commission:
« the commission was to investigate 12 allegations, independently or cooperatively
« 23 allegations were pending a preliminary investigation by the commission

« 15 allegations were pending a decision by its Operational Committee.**

The above is depicted in the following figure:

Figure 2.4: Commission decisions after assessing 5,895 allegations in 2022-23

Referred to agency, Retained by
commission oversights commission
786, 13% 50 1%
) (]

No further action by
commission
4,325, 73%

Out of jurisdiction
734, 12%

41 Corruption, Crime and Misconduct Act 2003, s 18(3).

42  Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 23 October 2023, p 1.

43  ibid.

44  ibid.
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Serious misconduct and commission oversight

Of the 786 allegations the commission referred to agencies in 2022-23, and therefore to be
oversighted by the commission:

e 464 (59%) were referred to WA Police
o 322 (41%) were referred to the rest of the public sector.*

This is depicted in the following figure:

Figure 2.5: Commission referrals to agencies by agency type in 2022-23 (a total of 786)

WA Police Public sector
464, 59% 322,41%

After an allegation is referred to an agency:

« The agency investigates the allegation and determines if it is proven on the balance of
probabilities. That is, the agency must be satisfied that serious misconduct more likely
occurred than it did not. This is lower than the criminal standard of proof of beyond a
reasonable doubt.

» The agency imposes any sanction or other outcome on the employee. (Outcomes are
noted in chapter 4.)

« On finalising action on an allegation, the agency provides the commission with a written
closure report.*® (Closure reports are discussed below.)

Finding 2

After the Corruption and Crime Commission assesses each serious misconduct allegation,
it determines that further action by the commission is required on a minority of
allegations (836 allegations or 14% of the 5,895 allegations in 2022—23). The commission
refers to agencies, and oversights, a large majority of these allegations (786 or 94% of the
836 allegations requiring further action in 2022-23).

If an allegation is sustained, the agency determines and imposes any disciplinary sanction
or other outcome.

45 Corruption and Crime Commission, attachment to letter from the Hon John McKechnie KC,
Commissioner, 23 October 2023, p 1.

46 Section 40 of the Corruption, Crime and Misconduct Act 2003 requires a ‘detailed report’ of action
taken.
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Chapter 2

Commission investigations

The commission focuses its investigative resources The decision to hold an

on allegations it considers the ‘more serious and . L.,
g investigation is usually made for

significant matters’ (see pull quote).* more serious and significant

Many of its investigations continue to relate to matters which have the greatest
procurement fraud, a strategic focus of the impact on improving integrity
commission since 2014. In 2021-22, the within the public sector.

commission conducted 57 investigations (35 being ) ) o
L . L. . L Corruption and Crime Commission
preliminary investigations), and 30 investigations

related to procurement and financial management.
Thirteen investigations were cooperative or joint investigations, with the agency and/or WA
Police, and 9 were independent investigations.*®

The commission has the power to form an ‘opinion’ that serious misconduct has or may have
occurred, is or may be occurring, is or may be about to occur, or is likely to occur.*®

However, the commission is of the view that the CCM Act does not require it to form an
opinion of serious misconduct even if the definition of serious misconduct in the CCM Act is
met. This means that an opinion of serious misconduct may not follow even if evidence
proves that serious misconduct has occurred. Matthew Zilko SC, the Parliamentary Inspector
of the Corruption and Crime Commission, disagrees with the commission on this legal
point.>® The Hon John Quigley MLA, Attorney General, supported the committee’s
recommendation to direct the Department of Justice to examine this issue as part of its
project to modernise the CCM Act.>?

Oversight of allegations referred to agencies

The commission’s primary role in oversighting allegations is to consider action taken by the
agency and form an opinion as to whether the conclusions reached were reasonable and
open to it. In undertaking this role, the commission considers whether the decision maker:

« acted wrong in principle
« took into account irrelevant considerations
« acted on a mistaken view of the facts

« failed to take into account a material consideration.>?

47 Corruption and Crime Commission, Annual Report 2021-22, p 26. The commission has also said that a
decision to investigate is ‘usually made for more serious or complex matters’: Corruption and Crime
Commission monitoring of agency investigations, 8 October 2021, attachment to submission 7, p 4.

48 Corruption and Crime Commission, Annual Report 2021-22, pp 26, 30.

49  Corruption, Crime and Misconduct Act 2003, s 22.

50 This disagreement is discussed in the committee’s Report 9, A need for clarity: Parliamentary
Inspector’s report: Can the Corruption and Crime Commission decline to form an opinion that serious
misconduct has occurred despite the definition being met?, tabled on 30 March 2023.

51 Government Response to Report 9, Legislative Assembly, tabled paper 2070.

52 The Hon John McKechnie KC, Commissioner, Corruption and Crime Commission, letter, 20 December
2021, p 1.
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Serious misconduct and commission oversight

The commission does not conduct a merits review of the conclusions reached by the agency.
It does not substitute its view as to how a discretion should be exercised by the agency.>?

The commission’s focus is on action taken by the [The] decision to impose

agency in investigating an allegation and making the disciplinary action and/or the

finding, or not, of serious misconduct. It does not .
) o i appropriateness of the type of

focus on outcomes following a finding, that is, on L L
. R o disciplinary action imposed by
sanctions (this is discussed below). The commission

the appropriate authority, is
told the committee: Pprop Y

not an area of primary focus.
Upon receipt of an authority’s outcome, the

Commission’s oversight function considers that Corruption and Crime Commission

action taken by an appropriate authority, but

more specifically it considers the lines of enquiry undertaken and the information
relied upon by the authority in reaching its conclusion (i.e. sustained, not sustained,
exonerated or unfounded).>

The commission’s relatively small Oversight Team within ASD oversights how an agency
deals with a serious misconduct allegation it referred to the agency.>> The commission
oversights a substantial number of allegations per year. For example, it will oversight, to
different degrees, the 786 allegations it referred to agencies in 2022-23. The commission’s
recent independent external review of ASD’s practices considered the commission’s
o