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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW

IN RELATION TO THE

CONSUMER PROTECTION LEGISLATION AMENDMENT AND REPEAL BiLL 2005

1 REFERENCE AND PROCEDURE

1.1 On 1 June 2006 the House referred the Consumeedimt Legislation Amendment
and Repeal BillBill) to the Standing Committee on Uniform Legislationl &tatutes
Review Committee) for consideration and report by not later tharl@iie 2006.

1.2 On 8 June 2006 the Committee conducted a hearitigtiae following officers of the
Department of Consumer and Employment Proteciimpéartment):

. Mr Tom Filov, Manager, Policy; and
. Mr Alistair Conwell, Acting Senior Policy OfficeConsumer Protection.

1.3 Details of the Committee’s inquiry were also madeilable on the parliamentary
website, www.parliament.wa.gov.au.

2 PURPOSE AND OVERVIEW OF THE BILL

2.1 The Bill proposes the amendment and repeal of beuwf Acts principal Acts).

2.2 The Bill proposes the amendment of the followingptihcipal Acts:

. Builders’ Registration Act 1939

. Consumer Affairs Act 1971

. Credit (Administration) Act 1984

. Fair Trading Act 1987

. Land Valuers Licensing Act 1978

. Motor Vehicle Dealers Act 1973

. Real Estate and Business Agents Act 1978
. Residential Tenancies Act 1987
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Uniform Legislation and Statutes Review Committee

. Retirement Villages Act 1992
. Settlement Agents Act 19&hd
. Travel Agents Act 1985

2.3 The Bill also proposes the repeal of firading Stamp Act 1981

2.4 All of the principal Acts that are proposed to &eeed by the Bill fall within the
consumer protection area of the Government’s coas@and employment protection
portfolio.

2.5 In the Bill's Second Reading Speech, the Lead¢he@House stated:

“This bill seeks to make amendments to a numbercts within the

consumer protection portfolio that of themselves mut justify

separate bills. The amendments will correct anoesaliimprove
consumer protection, streamline administrative piges and remove
unnecessary legislation. ... The amendments in thaereiconsidered
relatively minor and technical in nature. Howevéhey provide

reforms that are important to protect the interestsconsumers and
improve processes for business in Western Austtalia

3 FURTHER AMENDMENTS TO THE BILL

3.1 The Committee was advised that there were no furffreposed Government
amendments to the Bill.

4 SPECIFIC CLAUSES OF THE BILL

Clauses 1 and 2 - Preliminary

4.1 Clause 2(2) permits different days to be fixed bycfamation as the commencement
dates for different provisions of the Bill.

Clauses 3 and 4 - proposed amendment of tiBaiilders’ Registration Act 1939

4.2 Clause 4 proposes to amend s 3(1a) of the prinéipato specify that s 4B of the
principal Act applies throughout the State. Cuilsers 3(1a) provides only that ss

Hon Kim Chance MLC, Leader of the House on behflhe Minister for Fisheries (representing the
Minister for Consumer and Employment Protection),estérn Australia, Legislative Council,
Parliamentary Debates (Hansard,November 2005, pp6962-6963.

Mr Tom Filov, Manager, Policy, Department of Comsu and Employment Protection, and Mr Alistair
Conwell, Acting Senior Policy Officer, Consumer Puatien, Department of Consumer and Employment
Protection,Transcript of Evidenceg June 2006, p10.
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TWELFTH REPORT

4.3

4.4

4.5

4.6

12A and 12B (relating to the Building Disputes Bband the Building Disputes
Tribunal) of the principal Act apply throughout tBéate.

Section 4B relates to building licence fees, whiatiude a levy to fund the Building
Disputes Board and the Building Disputes Triburfaéction 4B states:

“4B. Building licence fee

(1) A person to whom a building licence is issigetbipay to the local
government by which the licence is issued at the 6f issue such fee
as is determined by the Minister.

(2) A local government shall within the prescribgeriod after the
end of the month in which a building licence redéerto in subsection
(1) was issued/

€)) furnish to the Board the prescribed particidain
relation to that licence; and

(b) remit to the Board the fee referred to in sdi®n
(1) less any amount the Board has agreed to pay to
the local government for collection of the Tee.

Section 4B currently only applies to those spedifigeas set out in the Schedule to
the principal Act. Although the Schedule to thenpipal Act appears to cover a large
section of the State, the Committee was adviset firapractical purposes s 4B
currently applies to only 125 of the State’s 14dalogovernments, and in the case of
15 local governments it applies only to townsitéhiv the relevant local government
area’

The Department explained that the purpose of thendment was:

“To correct a drafting error so that the buildingcence levy will
apply throughout the State (as was intended by Bhalding
Legislation Amendment Act 2000). Currently, ldgadi outside of the
scheduled areas to which the Builders’ Registraiat 1939 applies
are able to access the Building Disputes TriburieDT) but do not
pay the building licence levy which is used in partund the BDT*

The Committee was concerned that there may have ibstances over the past six
years where a home owner had paid the buildingi¢tiedevy to a local government

Ibid, p2.

Department of Consumer and Employment Protec@amsumer Protection Legislative Amendment and
Repeal Bill 2005: Overview of Chang8&§, May 2006, pl.
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pursuant to s 4B when they were not required tsaloThe Department provided the
following advice to the Committe®:

“The requirement to pay the building licence lewy €ach licence
issued by a local government authority came interagpon on 1

August 2001. Between 1 August 2001 and 12 Juné, 20Ghe 19
local government authorities to which the BuildeR&gistration Act
1939 does not apply, four have collected and fodsdrthe levy (less
the authorities’ administration fees) to the BuilsleRegistration

Board.

The four local government authorities are:

Shire of Leonora $34

Shire of Mukinbudin $686
Shire of Upper Gascoyne $74
Shire of Westonia _$221
TOTAL $ 1,015”

Clauses 5 to 9 - proposed amendment of tli&onsumer Affairs Act 1971

4.7

4.8

4.9

Clause 6 proposes to increase the term of appamtofemembers of the Consumer
Products Safety Committee from 12 months to theses, The reasons given for this
proposed amendment is to reduce the administratimolved in keeping the
membership of the Consumer Products Safety Coneniifeto date, and to bring
about consistency in the term of appointments wither boards and committees
within the consumer and employment protection ptiaf’

The Consumer Products Safety Committee consistsegén members who are
appointed by the Minister for Consumer ProtecfioBne member must be an officer
of the Department, who performs the role of chairm@eputies are also appointed
for each member.

Clause 7 proposes to amend s 23Q(6) of the prih&igta

Letter from Mr Tom Filov, Manager, Policy, Depagnt of Consumer and Employment Protection, 15
June 2006, attachelipplementary Informatiopl.

Mr Tom Filov, Manager, Policy, Department of Com&un and Employment Protection, and Mr Alistair
Conwell, Acting Senior Policy Officer, Consumer Puatien, Department of Consumer and Employment
Protection,Transcript of Evidenced June 2006, p2.

Letter from Mr Tom Filov, Manager, Policy, Depagnt of Consumer and Employment Protection, 15
June 2006, attachedupplementary Informatiopl.
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TWELFTH REPORT

4.10 Section 23Q currently provides that the CommissidoeFair Trading may make an
interim order prohibiting the supply of dangerowsods of the class or description
specified, or of any particular goods so speciffed,a period not exceeding 28 days.
Currently under s 23Q(6) the Commissioner may syosetly revoke such an interim
order. Clause 7 proposes to also permit the Cosiomer to amend an interim order.

4.11 Clause 8 proposes the amendment of s 23R of theippal Act.

4,12 Section 23R currently provides that the Commisgsiomay adopt product safety
orders or other instruments made by a consumeriraffauthority of the
Commonwealth or another State or Territory, withdlwe Commissioner making
reference to the Consumer Products Safety Commiktee Committee was given the
example of flashing electronic toy dummies soldhddren at royal shows as the type
of product that may prompt the Commissioner to qaickly in response to
developments in other jurisdictiofs.

4.13 Clause 8(1) proposes to address concerns raidegahadvice to the Government that
the current wording of s 23R, and in particular thé&erence td'consumer affairs
authority”, may not authorise the Commissioner to adopt wuariproduct safety
instruments made by Governors and Ministers ofrginésdictions or the Governor
Generaf. The proposed amendments therefore replace thentueferences to an
order or instrument made by another jurisdictiostémsumer affairs authority with a
simplified reference to goods prohibited undarlaw of the Commonwealth or
another State or a Territory” An order made under s 23R is also proposed to be
unaffected by any subsequent amendment, repeapoy ef a law referred to in that
section.

4.14 Clause 8(2) proposes to amend s 23R(6) so as teetiee Commissioner to amend
an order made under s 23R either on his or herroation or on the recommendation
of the Consumer Products Safety Committee. Cuyrethie Commissioner may only
amend such orders on the recommendation of the udwmrs Products Safety
Committee.

4.15 Clause 9 proposes to amend s 23U of the principal A

4.16 Section 23U currently provides that the Governorynmaake product safety
regulations that adopt either wholly or in part agitther specifically or by reference
any Australian Standard or any of the standardsrut®des or specifications of
Standards Australia. The proposed amendment deeslarify that the regulations

Mr Tom Filov, Manager, Policy, Department of Com&s and Employment Protection, and Mr Alistair
Conwell, Acting Senior Policy Officer, Consumer Putien, Department of Consumer and Employment
Protection,Transcript of Evidence§ June 2006, p3.

o Ibid, p3.
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may adopt the rules, orders or specifications ah&hrds Australia... as in force at
the time of adoption or as amended from time te’tim

Clauses 10 and 11 - proposed amendment of tReedit (Administration) Act 1984

4.17

4.18

Clause 11 proposes to insert a new Part VA intopttiecipal Act, relating to the
establishment of a Consumer Credit Fund.

The proposed Consumer Credit Fund is to be the égtablished and operated for the
purposes of section 106 of t@nsumer Credit (Western Australia) Cod8ection
106 deals with the treatment of money receivedhay Government as a result of a
civil penalty being imposed against a credit previtbr a breach of the Consumer
Credit Code or th€redit Act 1984and states:

“106. Payment of penalty to fund

An amount of civil penalty ordered by the Courtb® paid on an
application for an order made by a credit providerthe Government
Consumer Agency must be paid by the credit proviaer a fund

established and operated under another law ofjtirisdiction for the

purposes of this section or, if no such fund isd&hed, to the
Government Consumer Agericy.

4.19 The Committee sought clarification as to where smcimies are currently being held

in the absence of a Consumer Credit Fund. Theviallg information was provided
by the Department:

“The CHAIRMAN: ... Where do funds collected from civil penalty
awards currently go?

Mr Filov: They are currently awarded to a trust accourtabBshed
under the Financial Administration and Audit Act.

The CHAIRMAN: s there already a separate account in that fand

Mr Filov: There is that. However, we are responding toualidjed

audit from the Auditor General’s office. Under tBensumer Credit
Code, the payment of a civil penalty that resultsnfa breach of the
code, or an action that might have been taken tisg@eute a credit
provider or a voluntary admittance of a probleméapgredit provider,

must be paid into a fund established and operatettuanother law,
or if no such fund is established, to a consumesegunent agency.
The qualified audit suggested that, although theadienent has been
operating a trust account arrangement under the aRpial

Administration and Audit Act, that probably couldtrbe considered
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TWELFTH REPORT

4.20

4.21

4.22

to be a fund as required under the Consumer C@dite. Hence, the
proposed amendment to establish the consumer diati to meet
that requirement of the code and remove that unoest.”*°

The Department provided the following supplementafgrmation to the Committee:

“Currently civil penalty monies awarded against diieproviders are
held in a general Departmental trust fund. Thedfus for monies
held in suspense pending decisions on how it sHmuldispersed.

While the current arrangement satisfies the Audit®eneral’s
guidelines, the proposal to establish a specifie€toner Credit Fund
for civil penalty monies will also meet the reqoments of the
Consumer Credit Code'®

The Department also drew the Committee’s attertbcamAuditor General’'s Opinion
on the Ministry of Fair Trading's financial statente for the year ended 30 June
2000, which relevantly states:

“An amount of $178 101 resulting from a civil petyain respect of
the Consumer Credit (Western Australia) Act 1996 weedited to
the Ministry’s Operating Account. This is a depagt from section
64 of the Constitution Act 1889 and section 6(2§jhe Financial
Administration and Audit Act 1985 that requires lsumoneys to be
credited to the Consolidated Fundf”

Proposed new s 44B states that the following areetacredited to the Consumer
Credit Fund:

. any amount paid to the fund by a credit provider;

. income derived from the investment of moneys stamdd the credit of the
Consumer Credit Fund,;

. any moneys received by, made available to or pay@bthe Consumer Credit
Fund;
. costs awarded to the Commissioner for Fair Tradmng proceeding under
this Act; and
10 Ibid, pp3-4.

11

12

Letter from Mr Tom Filov, Manager, Policy, Depadnt of Consumer and Employment Protection, 15
June 2006, attachelipplementary Informatiopl.

Ibid, p2.
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. costs awarded to the Commissioner for Fair Tradirey proceeding under the
Credit Act 1984

4.23 Proposed new s 44C states that the CommissiondfdiorTrading will be able to
apply the Consumer Credit Fund for the followingpmses:

a) the payment of such moneys as are approved by thistht, on the terms
approved by the Minister, for the following purpese

0] providing financial counselling services to somers;
(ii) giving legal advice to consumers about consuanedit;
(iir) providing information about consumer credit;
(iv) providing research about the use of credit;

b) the administration of this Act;

c) legal fees incurred by the Commissioner, or costgrded against the
Commissioner, in a proceeding under this Act; and

d) legal fees incurred by the Commissioner, or costarded against the
Commissioner, in a proceeding under @redit Act 1984

4.24 Proposed new s 44D states that the administrafitimeoConsumer Credit Fund is to
be taken to be, for the purposes of the accouitiabitd reporting requirements of the
Financial Administration and Audit Act 198& service of the department principally
assisting the Minister in the administration of ghiscipal Act.

Clauses 12 and 13 - proposed amendment of tRair Trading Act 1987

4.25 Clause 13 proposes the insertion of a new Dividiomto Part 1l of the principal Act,
relating to third party trading schemes.

4.26 Clause 13 must be read with cl 37, which propokesrépeal of th@rading Stamp
Act 1981

4.27 Section 3 of th@rading Stamp Act 198dontains the following definitions:

““third-party trading stamp” means a trading stamp that is
redeemable by a person other than

(a) the manufacturer or a vendor of the goods; or

(b) the vendor of the services,

8 G:\DATA\WUS\Usrp\us.cpl.060627.rpf.012.xx.a.doc
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in connection with the sale of which, or for thegmse of promoting
the sale of which, the trading stamp is, or ismuted to be, supplied;

“trading stamp” means a stamp, coupon, token, voucher, ticket, or
other thing//

@) that is, or is intended to be, supplied

0] in connection with the sale of goods or
services; or

(i) for the purpose of promoting the sale of
goods or services;

and

(b) by virtue of which the purchaser of the goans
services, or any other person, may become entitled
or may qualify for, a prize, gift, or other benefit
(whether the trading stamp constitutes an absabuate
conditional entitlement or qualification).”

4.28 Section 4 of thelrading Stamp Act 198&stablishes the following offences with
respect to trading stamps:

“4. Offences

(1) A person shall not supply or offer to supplthad-party trading
stamp in connection with the sale of goods or sesvior for the
purpose of promoting the sale of goods or services.

Penalty: $500.
(2) A person shall not redeem a third-party tradstgmp.
Penalty: $500.

(3) A person shall not publish or cause to be migd an
advertisement relating to a third-party trading stp.

Penalty: $500.

4.29 The Bill proposes to repeal thigading Stamp Act 198hd to regulate third party
trading schemes through new provisions to be iaedemto the principal Act. A
“third party trading scheme’is proposed to be defined as:

G:\DATA\US\Usrp\us.cpl.060627.rpf.012.xx.a.doc 9
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4.30

4.31

4.32

4.33

4.34

“... a scheme or arrangement under which the acqarsivf goods or
services by a consumer from a supplier is a coowljtor one of a
number of conditions, compliance with which givese,r or

apparently gives rise, to an entitlement to a biefiefm a third party

in the form of goods or services or some discooafncession, or
advantage in connection with the acquisition ofd@gor services.”

Proposed new s 32B states that a Minister may appitord party trading schemes if
he or she is satisfied that the schémeis genuine, reasonable, and not contrary to
the interests of consumets’lt further states that the Minister may give wal to a
scheme subject to such conditions as the Minibtaks fit.

Proposed new s 32C states that the Minister malaidea third party trading scheme
to be a prohibited third party trading scheme where

. the scheme is not an approved third party tradicheme and the
Commissioner for Fair Trading is of the opinion tthhe scheme is not
genuine and reasonable or is contrary to the isit®@ consumers;

. in the case of an approved third party trading sehea condition of the
approval has been contravened or not complied with;

. in the case of an approved third party trading sehethe scheme is
conducted in a manner that is not genuine, reas®mahin the interests of
consumers.

Proposed new s 32D establishes various offencestingl to the promotion,
participation in, and advertising of, a prohibitedd party trading scheme. A penalty
of $5,000 is proposed.

Proposed new s 32E states that the Governor mag negkilations prescribing codes
of practice for promoters of, and parties to, thiedty trading schemes.

The Committee noted that the proposed amendmeptsaegd to arise as a result of a
proliferation of third party trading schemes ineetyears, such as those promoted
under the*Shop-A-Docket” scheme in supermarkéfs. The Department advised the

Committee that:

“The most common example is something like[8fep-A-Docket]

scheme, whereby on the back of the receipt fromptivehase of
groceries a range of discounted products or sewsviseoffered, such
as getting two coffees for the price of one. Untle present
legislation, | should use the vouchers at a busin@emises that is

13

http://www.shop-a-docket.com.au/ (viewed on 14eJR006).

10
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owned by the supermarket from which | received theeipt
containing the vouchers in the first place.

If | take it to a third party that has no busingstationship with the
supermarket, or thEShop-A-Docketlis not redeemable at a company
that is within the ownership structure of the suparket, technically
that [Shop-A-Docket]would be considered to be in breach of the
third-party trading legislation. In other wordd, the trading stamp,
or the [Shop-A-Docket]in this instance, is redeemable from another
organisation within the supermarket’s ownershipatths not a
problem, but when it goes to a third party - outsible organisation -

it is a problem.

... the marketplace has become more sophisticatedpl® are now
exposed to petrol vouchers ofshop-A-Dockets] Not only
supermarkets but also other places have redeemaiehers on the
back of receipts for coffee, sandwiches or whattlvercase may be.
Most of those schemes are benign and not detrirhenthe interests
of consumers. However, many of them technicallgadt the
[Trading Stamp Act 198%s it is currently drafted. This legislation
will remove that doubt but keep in place the apitih approve and
prohibit schemes that become detrimental should ékilence come
to light.”**

4.35 Given the proliferation of third party trading sames in recent years, the Committee
gueried the rationale in 1981 for enacting Thading Stamp Act 1981

History of the prohibition of third party tradingkemes

4.36 The first attempt to prohibit trading stamp schenmeSVestern Australia appears to
have been by way of thErading-Stamps Abolition Act 1902This legislation was
based on a New Zealand Act of 1980.The following explanation for the 1902
legislation was given in its Second Reading Speech:

“We find, from the experience of Victoria and Neealand, where
these[trading stamplcompanies started, that there is an increase in
the trader’s cash turnover at first, but it is ordytemporary increase,
because the tradespeople who have not the coumsresajly cut the
prices to meet the other traders who have themis d&uses fierce

14 Mr Tom Filov, Manager, Policy, Department of Com&s and Employment Protection, and Mr Alistair

Conwell, Acting Senior Policy Officer, Consumer Putien, Department of Consumer and Employment
Protection,Transcript of Evidence8 June 2006, pp4 and 6.

5 Mr Francis McDonald MLA, Member for Cockburn Sountfestern Australia, Legislative Assembly,

Parliamentary Debates (Hansard)Q October 1901, p1492.
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competition. Prices have been cut so fine sinaeseéhcoupon
companies have existed in Victoria that there hdee=n more
bankruptcies amongst grocers during that periochthizere has been
during any time except when the land boom bursftidtoria.”*°

4.37 In enacting thdrading Stamp Act 1948imilar arguments were raised to support the
prohibition of trading stamp schemes. This tintes odel for the legislation was
existing legislation in South Australia and Queandl’ The Second Reading Speech
for the 1948 legislation states:

“The main reason advanced by Western Australian ufaoturers
and traders in favour of such legislation is thiavould prevent large
business houses from again commencing to operatersy of gift
coupons, whereby they obtain an undue advantage exell

businesses, since the latter cannot offer suctriatyeof gifts.”®

4.38 The 1948 Second Reading Speech also made refei@@aceinquiry conducted by a
South Australian committee into trading stamp sa®perating in that State, which
found that'®
a) Goods given in exchange for coupons do not reptessenething for nothing

to the consumers, as they are paid for by the ¢coesiin the price paid for
the commodities.

b) There is no evidence that coupon systems resalbynlessening of the retail
prices of commodities.

c) Smaller manufacturers and traders are at a distéalyarto larger (eastern
states-based) businesses that are able to conduontirex vigorous coupon
system. Such systems tend to create monopolissalt groups of powerful
traders in certain commodities, such as tea angl soa

d) By means of a coupon system it is possible foredanganufacturers to
eliminate or considerably reduce competition, dratdby exert a measure of
control over the business of retailers that isdesirable.

4.39 The currentTrading Stamp Act 198dvas enacted to remove some of the previous
prohibitions against trading stamp schemes. Tlas due to an acknowledgement of
modern marketing practices and the fact that Wes#farstralian consumers were

16 Ibid, pp1492-1493.

e Hon Lindsay Thorn MLA, Minister for Labour, WesteAustralia, Legislative Assembliparliamentary
Debates (HansardB December 1948, p3052.

18 Ibid, p3052.

19 Ibid, pp3052-3053.
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increasingly being left out ofseemingly harmless”’popular national marketing
promotions, such as rebates for cash purchasesotr naehicle$® However, the
prohibition against ‘third party’ trading schemesnained:

“It is considered desirable that third-party tradinstamp schemes
which are promoted by trading stamp companies ooetito be
prohibited. No interest has been shown by anyyparthanging the
status quo with respect to such schenfés.”

Clauses 14 to 23 - proposed amendment of thand Valuers Licensing Act 1978

4.40 Clauses 15 to 23 propose the amendment of variéeisce provisions in the principal
Act so as to increase the maximum amounts of fiahmenalties as set out in the
following table:

Clause of Nature of Offence under theLand Valuers Current Proposed
Bill Licensing Act 1978 Penalty ($) | Penalty ($)
15 s 12(6) - demanding or receiving a fee or reviard 500 5,000

representing a party to proceedings before the Land
Valuers Licensing Board, unless that person is a
legal practitioner

16 s 13(2) - failing to attend before the Landuéab 500 5,000
Licensing Board after being served with | a
summons;

- failing to produce any books, papers or documents
as required by a summons;

- misbehaving before the Land Valuers Licensing
Board, wilfully insulting the Board or interrupting
Board proceedings; or

- refusing to be sworn in or affirmed, or to ansyer
any relevant question when required to do so by the
Land Valuers Licensing Board

17 s 23(1) - being an unlicensed land valuer 500 ,0D

Mr Raymond James O’Connor MLA, Minister for Labamd Industry, Western Australia, Legislative
Assembly Parliamentary Debates (Hansard),August 1981, p2559.

2a Ibid, p2560.
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Clause of Nature of Offence under theLand Valuers Current Proposed
Bill Licensing Act 1978 Penalty ($) | Penalty ($)
18 s 24(1) - unlicensed person implying that they e 500 50,000
licensed land valuer

19 s 25(3) - licensed land valuer demanding| or 500 5,000
receiving, in respect of any service rendered, [any
remuneration exceeding the gazetted maximum
amount for that service

20 s 28(1)(b) - maximum fine that may be imposed by 500 10,000
the State Administrative Tribunal as disciplinary
action following an inquiry by the Land Valuers
Licensing Board

21 s 29A(1) - land valuer not giving the Land Vakile 250 2,000
Licensing Board notice in writing as soon |as
practicable after a change in his or her partisular

22 s 33(2) - where current or past member or afide 500 5,000
the Land Valuers Licensing Board breaches |the
secrecy provisions of the Act

23 s 36(2)(g) - the maximum penalty that may|be 100 1,000
prescribed for a breach of the regulations

4.41 The Committee was advised that the reason for theseases in penalties was to

implement recommendations of the Temby Royal Comimisand to complement
recent increases in penalties for similar offenmeder theFinance Brokers Control
Act 19757

4.42

The Committee notes the following comments Mr lamiby QC in his report:

‘I have mentioned the fines which can be imposedunlicensed
valuers, or on licensed valuers who misbehave thkms. The
maximum in each case is $500, and similar penatresprescribed
for other misconduct in ss24(1) and 33(2). These anduly low
penalties. They should be sharply increased. Adigi $5,000 seems
appropriate. That would give an adequate rangehtoose from when
a court is imposing a penalty on an unlicensed eglor when the
Board is taking disciplinary action. At presentetBoard is limited by

22

Repeal Bill 2005: Overview of Chang8§, May 2006, p1.

Department of Consumer and Employment ProtecG@mmsumer Protection Legislative Amendment and

14
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s28 to a reprimand or caution (which many wouldklagoon as
nothing much), a relatively small fine, and susjp@msr cancellation
of the licence (heavy consequences by any starjddtds time to
explore, and make use of, other possibilities atows points along
the way between these opposites of light and heavsequencesto

expand the continuunt®

Clauses 24 and 25 - proposed amendment of tMotor Vehicle Dealers Act 1973

443

4.44

4.45

Clause 25 proposes to amend s 32K of the prinéipato correct a drafting error.

Section 32K deals with the power of the State Adstiative Tribunal to make an
order freezing the trust account of a motor vehidwaler. The wordagent”
currently appears in s 32K(4) where clearly thedvealer” is more appropriate.
Clause 25 proposes to replace the wagkent” with the word‘dealer” .

The Committee was advised that:

“This is a straight-out typographical error. ..We inserted some
provisions in the 2002 amendments to the Motor dletdealers Act
to implement the requirement for dealers to keapttaccounts when
they sell vehicles on a consignment basis. Martlgasfe amendments
were lifted from the Real Estate and Business Agkat 1978. In the
course of draftingithe Department]did not pick up that the word
“agent” was left in rather than “dealer”. This anmaiment will
correct that.”™

Clauses 26 and 27 - proposed amendment of tReal Estate and Business Agents Act

1978

4.46

4.47

Clause 27 proposes the amendment of s 4(4) ofrtheial Act.

Section 4(4) establishes various exemptions froen ghncipal Act (including the
requirement to hold a relevant licence). Clausep@&poses to add the following
further exemption:

“[A] person, other than a licensee, when performingresgribed
duty as an agent for the owner of premises ordiparsed for holiday
accommodation, whether or not for considerationréspect of the

23

24

Mr lan Temby QC (CommissioneRRoyal Commission Into The Finance Broking Indud®gport,
December 2001, paragraph 22.15, p324. Website:
http://www.slp.wa.gov.au/publications/publicatiamsf/DocByAgency/B673539087AF8BCC48256B650
02D0B2A/$file/Finance+Brokers+Report+(Complete).pdieywed on 14 June 2006).

Mr Tom Filov, Manager, Policy, Department of Com&u and Employment Protection, and Mr Alistair
Conwell, Acting Senior Policy Officer, Consumer Putien, Department of Consumer and Employment
Protection,Transcript of Evidenceg June 2006, p6.
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right of a person to occupy those premises for @opeof not more
than 3 consecutive months.”

4.48 The reason provided to the Committee for the pregaamendment is set out in the
following extract from the Committee’s hearing oduhe 2006:

“The CHAIRMAN: ... What is the purpose of that proposed
exemption?

Mr Conwell: That is related to a formal review of the depagtitis
undertaking that began in 2003. As part of thaiewy we undertook
consultation, which included the release of anasspaper in 2004.
On analysis of the submissions we received frokebtaders, it was
clear that there was no justification for requirindioliday
accommodation managers to be licensed under theThetre seems
to be evidence that, given the recent emergendheoindustry, the
act was probably not intended to regulate this medustry. One of
the outcomes of that formal review was a recomménd#o exempt
holiday accommodation managers from the need tiacbased under
that act.

The CHAIRMAN: Can you give us an example of the sort of
operation that might be facilitated by a holidaycammodation
manager that is proposed to be exempted; thah&sntature of what
holiday accommodation managers do?

Mr Conwell: They act as an agent for property owners of hafid
accommodation and they arrange for consumers to thsd

accommodation and apply, effectively, to short-teripase

arrangements. That is why, technically, it is cdesed a real estate
transaction, and hence it is captured under the . aén

accommodation manager enters into a written agregnwath a

property owner and leases the property for sharnteto consumers.
The manager hands over keys, arranges cleaning somdetimes
takes a bond.

The CHAIRMAN: One can readily understand a real estate agent
performing those duties. However, given what yowehdescribed, a
neighbour at a holiday home might act to assistigigghbour. Is that

at whom the amendment to the act is aimed?

Mr Conwell: Absolutely. Although as you suggested some tatee
agents are doing it, albeit very few, a number fgie individuals
do it, as do a lot of tourist bureaus and visit@ntres. That was
another reason for the amendment. This industnalgo closely

16 G:\DATAWS\Usrp\us.cpl.060627.rpf.012.xx.a.doc
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aligned with the tourist industry and we considetédt the best
outcome was to exempt it. We are implementing aintenly

accreditation program, which we have set up withuanber of key
stakeholders, including Tourism Western Australie® government
agency; the Tourism Council Western Australia, peak tourist
industry body; the Visitor Centre Association of VdAd the Western
Australian Local Government Association, which ngesa and
operates a number of visitor centres. We now haeeninister’s
endorsement of that accreditation program.

The CHAIRMAN: Is the idea of that accreditation to provide some
form of qualification to enable an owner to apprba& prospective
agent with confidence?

Mr Conwell: Absolutely. It is to ensure that some minimunmaéads
are maintained and established in the industry.eGithe size of the
industry and the low consumer risk we have idextjfive think this
self-regulatory, voluntary model is the rationakfistep.

The CHAIRMAN: Could a holiday accommodation manager who is
not licensed as a real estate agent have quitergelanumber of
properties under his supervision?

Mr Conwell: Potentially, yes.

Hon MATT BENSON-LIDHOLM: What issues are likely to arise
from this self-regulatory model? Surely there wobkl some legal
implications if an impropriety occurred. | do nateessarily question
it, but | foresee issues stemming from that. Halesd legal

implications been entertained?

Mr Conwell: Yes, certainly. As | mentioned, we received abarmof

submissions as part of the review process. We idavified that the
industry is very small. It deals in small amountsrmney. From our
perspective, the level of consumer risk is very. |8 part of the
accreditation program, we have established a caddetloics as well
as a dispute resolution process. If problems anisechanisms are in
place to deal with them. If we find that the seljulatory approach in
the first instance does not meet the needs of ocoersu and
businesses, we will consider establishing a moredatory system of
regulation.

Hon MATT BENSON-LIDHOLM: Over what time frame are you
considering that?

G:\DATAWS\Usrp\us.cpl.060627.rpf.012.xx.a.doc 17
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Mr Conwell: We will undertake a 12-monthly review with allyke
stakeholders after commencement of accreditationdétermine
whether it is appropriate.

Hon MATT BENSON-LIDHOLM: Will that review be an ongoing
process?

Mr Conwell: Absolutely. As with all regulatory frameworksetb are
ongoing reviews?

Clauses 28 to 32 - proposed amendment of tResidential Tenancies Act 1987

Appeals from decisions of registrars

4.49

4.50

4.51

4.52

Clause 29 proposes to amend the principal Act lsgrtimg a new s 13B that will
allow for appeals to a magistrate from the decisioh a registrar made under the
principal Act.

Currently, the Magistrates Court has exclusivespligtion to hear and determine
disputes under the principal Act. Section 26(1jhef principal Act provides that:

“ 26. Finality of proceedings

(1) An order made by a court under this Act, orabregistrar acting
under section 13A(2), is final and binding on alirfies to the
proceedings in which the order is made and on etspns who under
this Act could have become entitled to be joinech gsarty to the
proceeding in which the order is made, and no apgéall lie in
respect thereof.”

Clause 30 proposes a consequential amendment & @oowing on from the
proposal in cl 29) to make it clear that only tleeidions of magistrates will be final.

The reason given to the Committee for these prap@aendments is to ensure
consistency with s 29 of tidagistrates Court Act 2004vhich provides:

“29. Appeal from decisions of registrars

(1) A person dissatisfied by a decision made bwgistrar in the
exercise of any of the Court's jurisdiction or posvdelegated to the
registrar under section 28 may appeal to a magtstra

25

Ibid, pp7-8.

18
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(2) The appeal must be commenced within 21 dags thi¢ date of
the registrar's decision and be conducted in acaom with the rules
of court.

(3) A magistrate may extend the period in subsed®2) and may do
so even if it has elapsed.

(4) The appeal is to be by way of a new hearinthefissue that was
before the registrat'.

453 The Committee had some concerns that the propaseddment would provide an
additional layer of administration and expense toatvis otherwise a relatively
expeditious and low-cost dispute resolution procéss landlords and tenants.
However, the Committee noted the existing anombit for all other purposes,
decisions of registrars of the Magistrates Coury beappealed to magistrafés.

Removal of standard forms from the regulations

4.54 Clause 31 proposes to amend s 29 of the principalsa as to effectively remove
Form 1 of Schedule 4 of thResidential Tenancies Regulations 198®at is, the
Record of Payment of Security Byrfdom those regulations. This form will no
longer be a‘prescribed form” in regulations made by the Governor, but rather a
“form approved by the Minister” The Committee assumes that the reason for this
proposed amendment is to allow greater flexibilitamending the form, and to avoid
the need to amend the form by way of amending adiguis where minor amendments
only are required.

455 Clause 32 proposes identical amendments in relatiom similar form (that is, the
Joint Application for Disposal of Security Bgndeferred to in various parts of
Schedule 1 of the principal Act.

456 Although these proposed amendments effectively ventbe Parliament’s ability to
scrutinise (and disallow) subsequent amendmentstho relevant forms, the
Committee notes the perceived administrative efficies that have prompted the
proposed amendments.

Electronic lodgement of documents

4.57 Clause 32 also proposes to amend Schedule 1 oprtheipal Act to permit the
electronic lodgement of security bonds, and thetedaic or facsimile lodgement of
applications for the disposal of a security bontheobond administrator.

2% Ibid, p8.
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Clauses 33 and 34 - proposed amendment of tRetirement Villages Act 1992

4.58

4.59

4.60

4.61

Clause 34 proposes the insertion of a new s 5@}l principal Act.

The proposed amendments seek to exempt certaifengsj prospective residents and
administering bodies, of retirement villages frame frincipal Act. The Committee
was advised that the proposed amendments are ddsign

“To amend the definitions of ‘residential premisesid ‘retirement
village' in order to exempt residential aged caracifities that
achieve and maintain Commonwealth certificationagcreditation
under the provisions of the Aged Care Act 1997 )Chtom the
provisions of the Retirement Villages Act 1992. e Tgroposed
amendment will remove confusion and dual complidaceperators
of retirement villages that have Commonwealth aditee hostel
accommodation on their premises, having to complth whe
[Retirement Villages Act 19P2nd the[Aged Care Act 1997Cth)]
for hostel residents. Operators of villages instBituation will only
have to comply with thAged Care Act 1997Cth)] for hostel
residents. Residents of the village not in hosteé will continue to
be covered by thiiRetirement Villages Act 19p2*

As well as issues of administrative inefficiencydaduplication of services, the
proposed amendment is also in accordance with s dfOthe Commonwealth
Constitution which states:

“When a law of a State is inconsistent with a law the
Commonwealth, the latter shall prevail, and thenfer shall, to the
extent of the inconsistency, be invalid.”

The Committee was advised that consultation toaceplwith respect to the issue
sought to be addressed by the proposed amendmeng) dureview of the principal
Act in 2002, and that at that time no concerns vespgesse’

Clauses 35 and 36 - proposed amendment of tBettlement Agents Act 1981

4.62

Clause 36 proposes to amend the principal Act lyirtisertion of new subsections
49(5a) and (5b).

27

28

Department of Consumer and Employment Protec@Gmmsumer Protection Legislative Amendment and
Repeal Bill 2005: Overview of Chang8&§, May 2006, p2.

Mr Tom Filov, Manager, Policy, Department of Comsu and Employment Protection, and Mr Alistair
Conwell, Acting Senior Policy Officer, Consumer Puatien, Department of Consumer and Employment
Protection,Transcript of Evidenced June 2006, p9.

20
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4.63 The proposed amendment will facilitate the paymehta real estate agent’s
commission on the sale of a real estate propertg tusiness at the time of the
settlement of the sale transaction. The proposehdments will override the current
s 49(4) and (5) of the principal Act, which provitheat:

“(4) Settlement moneys received by a settlemenitagehe course of
arranging or effecting a settlement shall not behdiawn from a
trust account except for the purpose of completitegsettlement, or
in accordance with the contract entered into betwdee parties to
the transaction, or as otherwise authorised by #&us, or by the prior
written consent of all parties to the transactiondlved.

(5) A settlement agent shall pay moneys withdras@m fa trust
account to the person or persons lawfully entitt@dauthorised to
receive them.”

4.64 The Committee was advised that the purpose optioigsosed amendment is:

“To provide certainty for settlement agents who dnasompleted
settlements of real estate or business transactiand received
moneys in the course of effecting settlements, thet are able to
withdraw trust moneys after settlement to pay thenmission, or
balance of the commission, of the real estate agergccordance
with the written authorisation of the vendd?.”

Clause 37 - proposed repeal of thérading Stamp Act 1981
4.65 See the above discussion with respect to cl 1araigpaph 4.25 onwards.
Clause 38 - proposed amendment of tHEravel Agents Act 1985

4.66 Clause 38 proposes to amend s 5(2) of the prinéipko as to make non-prescribed
statutory corporations subject to the licensingun@gnents of the principal Act.

4.67 Currently, s 5(2) provides that any statutory coagion representing the Crown does
not need to hold a licence under the principal Adthe reason for the proposed
amendment was explained to the Committee as follows

“Mr Filov: | understand that it simply flows from the natbn
competition policy review of the Travel Agents ABne of the
recommendations, among others, was repeal of tleengtion for
crown-owned business entities under the Travel g&at. The main
effect will be that crown-owned business entitidshave to obtain a

2 Department of Consumer and Employment Protec@amsumer Protection Legislative Amendment and

Repeal Bill 2005: Overview of Chang8&§, May 2006, p2.
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travel agent’s licence if they write a level of imess above the
exemption threshold, which is currently $50 000e Phactical effect
will be that organisations such as Tourism WA Wwile to obtain a
travel agent’s licence and participate in the tragempensation fund.

Hon MATT BENSON-LIDHOLM: As a member for the South West
Region, | have a fair amount to do with the Albafigitor Centre.
Would it operate under the auspices of the CrownWestern
Australia or are you talking about a separate gniit terms of its
capacity to operate?

Mr Filov: | understand that visitor centres are separatditeas in

their own right in many instances. Some may bechéd to local
governments, but some are operated just as sepdrasenesses.
Local authorities operating visitor centres will wequired to also
obtain a travel agent’s licence.

Hon MATT BENSON-LIDHOLM: Will they be required to have
that particular licence?

Mr Filov: Correct. Once again, that will be the case ifithverite that
level of business that will bring them over theetlitold exemption,
which is currently $50 000.

Hon MATT BENSON-LIDHOLM: That would certainly be the case
in a city like Albany.

Mr Filov: Two local authorities that operate visitor cergrand are
licensed under the Travel Agents Act are the Citilandurah and
Fitzroy Crossing. There are 20 visitor centres royn community-
based or incorporated authorities and these are aféécted by the
bill as they are already licensed. There are exasm@f them taking
that action themselves because of the activity.”

4.68 The proposed amendments include a provision to pképrescribed” statutory
corporations... as a safeguard against unforeseen consequerices”

% Mr Tom Filov, Manager, Policy, Department of Com&un and Employment Protection, and Mr Alistair

Conwell, Acting Senior Policy Officer, Consumer Puatien, Department of Consumer and Employment
Protection,Transcript of Evidenced June 2006, pp9-10.

31 Department of Consumer and Employment ProtecG@mmsumer Protection Legislative Amendment and

Repeal Bill 2005: Overview of Chang8§, May 2006, p3.
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5.1

5.2

5.3

SCRUTINY OF THE BILL IN THE CONTEXT OF FUNDAMENTAL LEGISLATIVE
SCRUTINY PRINCIPLES

The Committee notes that the only clauses of tHetBat raise issues relating to
fundamental legislative scrutiny principles areusks 31 and 32, which propose to
amend theResidential Tenancies Act 1987 In effectively removing various forms
from regulations made by the Governor and havimgntinenceforttfapproved” by
the Minister, Parliament’s oversight of the consenit those forms has been removed.

Clauses 31 and 32 therefore appear to breach itteetith fundamental legislative
scrutiny principle as applied by the Committee:

“‘Does the Bill sufficiently subject the exercise af proposed
delegated legislative power (instrument) to theusoy of the
Legislative Council?®

The Committee brings cll 31 and 32 to the attentibthe Legislative Council.

Hon Simon O'Brien MLC
Chairman

27 June 2006

32

33

For a list of the fundamental legislative scrutprinciples see, for instance, the Committee’s Repby
Terrorism (Preventative Detention) Bill 20Qkine 2006, Appendix 3.

This specific principle has been previously cdaskd in the following reports: Western Australia,
Legislative Council, former Uniform Legislation an@eneral Purposes Committee: Report No 6:
Terrorism (Commonwealth Powers) Bill 20(R@ecember 2002); Western Australia, Legislativeiml,
former Uniform Legislation and General Purposes Cdtem Report No 10ffshore Minerals Bills
June 2002, pp60-66.
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