EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY
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On June 26 2003, the Corruption and Crime Commission Bill 2003 and the Corruption and
Crime Commission Amendment Bill 2003 (“Bills’) were referred to the Standing Committee
on Legidation (“Committee”).

The Billsinitialy formed one bill known as the Corruption and Crime Commission Bill 2003
(*origina Bill”). The original Bill was split in the Legidative Council, in order to enable the
provisions dealing with the establishment of the Corruption and Crime Commission (“CCC"),
to be promptly enacted.*

The provisions relating to the establishment of the CCC formed the Corruption and Crime
Commission Bill 2003 which was passed on June 26 2003 and received Royal Assent on July
3 2003. As the Corruption and Crime Commission Bill 2003 has been assented to, it is
referred to in this Report as the Corruption and Crime Commission Act 2003 (“CCC Act”). At
the time of the presentation of this Report, the CCC Act has not yet come into operation.?

The remaining provisions of the origina Bill became the Corruption and Crime Commission
Amendment Bill 2003 (*CCC Amendment Bill”).

The CCC Act and the CCC Amendment Bill replace the Anti-Corruption Commission with a
new agency, the CCC. The CCC isto have the following functions:

. a misconduct function which involves investigation and action against police and
general public sector misconduct;

. afunction called an organised crime function which despite its name actually leaves
this function to the police and assigns to the CCC the exercize of powers previously to
be exercized by a special commissioner under the Criminal Investigation (Exceptional
Powers) and Fortification Removal Act 2002;

. aprevention and education function; and
. afunction of completing Police Royal Commission matters.

This Report is wide ranging, however the Committee’s main concern has been the proper
balance between power and accountability. This has led the Committee to look at such
matters as the structure, composition and model of the CCC, and its functions and powers.

Western Australia, Legidlative Council, Parliamentary Debates (Hansard), June 26 2003, p57. See also Western
Australia, Legidative Assembly, Parliamentary Debates (Hansard), June 26 2003, p78.

Section 2(1) of the CCC Act providesthat it comesinto operation on aday to be fixed by proclamation. At thetime
of the presentation of this Report, the CCC Act had not been proclaimed.



Given the breadth of this Report, the Committee highlights the following amendments which
it considers will be fundamental to ensuring the success of the new agency:

The amendments in relation to the misconduct function which are intended to enable
the CCC to direct its resources to alegations of serious misconduct rather than less
serious allegations thereby enabling the agency to properly performits functions.

The amendments to involve the parliamentary committee with oversight of the new
agency in the appointment process for the Commissioner of the CCC and the
Parliamentary Inspector. These amendments make both these roles accountable to the
Parliament and the people of Western Audtrdia through a parliamentary joint
committee.

The amendments directed to creating the office of the Parliamentary Inspector as an
agent of the parliamentary committee with oversight of the CCC. The Committee
considers that thisisthe most comprehensive and effective model of accountability.

Given the CCC's extensive coercive powers, the Committee recommends an
amendment which provides that the Parliamentary Inspector is to have the ability to
directly audit any operation carried out pursuant to the powers conferred or made
available by the CCC Act. This will include operations conducted by the Police
Service using exceptional powers granted by the CCC pursuant to the organised crime
function.

The amendments in relation to the prevention and education function of the CCC
which are directed to creating a clear link between the intelligence gathering role of
the agency and its prevention and education function.

Apart from these matters, the Committee has recommended a number of significant
amendments to the CCC Act and the CCC Amendment Bill in order to address the issues
raised during the course of the inquiry. The Committee aso has made a number of
recommendations for the Government to consider.

RECOMMENDATIONS
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Recommendations are grouped as they appear in the text at the page number indicated:

Recommendation 1: The Committee recommendsthat clause 5 and proposed sections
30, 31, 33 and 38in clause 10 of the Corruption and Crime Commission Amendment
Bill 2003 be amended in accor dance with Appendix 14.













Recommendation 5: The Committee recommendsthat in relation to allegations against
Corruption and Crime Commission officers amendments be made to clauses 10 and 13
of the Corruption and Crime Commission Amendment Bill 2003 in the following
manner:

Clause 10, proposed section 27:

Page 17, lines 8to 10 — To delete the lines.
Clause 13, proposed section 196:

Page 112, after line 23 — To insert -

“(4) The Commission is to notify the Parliamentary Inspector whenever it receives an
alegation that concerns, or may concern, an officer of the Commission and at any time the
Parliamentary Inspector may review the Commission’s acts and proceedings with respect to its
consideration of such an allegation.

5) Upon a review under subsection (4), the Parliamentary Inspector may notify the
Commission that the matter is to be removed to the Parliamentary Inspector for consideration
and determination.

(6) On receipt of a notice under subsection (5), the Commission is to comply with its
terms.

@) Upon aremoval under subsection (5), the Parliamentary Inspector may -
@ annul the Commission’ s determination and substitute another; or

(b) make any decision the Parliamentary Inspector might otherwise have made
had the Parliamentary Inspector exercized an original jurisdiction; or

(c) make any ancillary order, whether final or provisional, that is remedia or
compensatory.

(8) Where the Parliamentary Inspector proposes to act under subsection (7)(a), the
Commission must be given a reasonable opportunity to show cause why its determination
should not be annulled.

(9 The Parliamentary Inspector must not undertake a review of a matter that arises from,
or can be dealt with under, a jurisdiction created by, or that is subject to, the Industrial
Relations Act 1979.





































Recommendation 23: The Committee recommendsthat the Corruption and Crime
Commission Amendment Bill 2003 be amended to amend Schedule 1 of the Corruption
and Crime Commission Act 2003 in the following manner:

Page 117, after line 27 — To insert the following new Clause —

16. Schedule 1 amended
Schedule 1 isamended as follows:
(@ clause lisrepeaed and the following clause isinserted instead -
“1l.  Tenureof office

Subject to this Act, the Commissioner holds office for a period of 5 years and

is eligible for reappointment once. ;

(b) clauses 4(4) and 4(5) are repealed.

Note: Proposed 16(1) also relatesto the matter discussed in Recommendation 26.

Recommendation 24: The Committee recommendsthat the Corruption and Crime
Commission Amendment Bill 2003 be amended to address the Committee's concer ns
about therestrictions created by the current definition of “legal practitioner” in section
8 of the Corruption and Crime Commission Act 2003. The statutory amendments
required to effect these changes are contained in Recommendation 22 which inserts a
new clause to amend section 8 of the Corruption and Crime Commission Act 2003.

Recommendation 25: The Committee recommendsthat the appointment process for
the Commissioner be amended as proposed in Appendix 8.

Recommendation 26: The Committee recommendsthat clause 1 of Schedule 1 of the
Corruption and Crime Commission Act 2003 be amended to provide that the
Commissioner holds officefor a period of 5 yearsand iseligiblefor reappointment
once. The statutory amendmentsrequired to effect thischangein the House ar e set out
in Recommendation 23.














































Recommendation 51: The Committee recommendsthat proposed section 42(5) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in thefollowing manner:

Page 27, lines 19 to 20 - To delete the words “for the purposes of section 103 of the Justices
Act 1902 and section 611B of the Criminal Code” and insert instead -

by the independent agency for the purposes of discharging its obligations
under section 103 of the Justices Act 1902 and section 611B of the Criminal
Code

Recommendation 52: The Committee recommends that proposed section 43 in clause
10 of the Corruption and Crime Commission Amendment Bill 2003 be deleted. The
statutory amendment requir ed to effect these changesin the Council is asfollows:

Page 27, line 22 to page 28, line 2 - To delete the lines.

Recommendation 53: The Committee recommends that proposed section 83 in clause
10 be amended by inserting the following wor ds at the start of subsection (1):

“Except with the consent of the Parliamentary Inspector”.

The statutory amendment requir ed to effect this changein the House is as follows -
Page 51, line 27 — To delete “A” and insert instead —

‘ Except with the consent of the Parliamentary Inspector, a

Recommendation 54: The Committee recommendsthat proposed section 94(2)(a) in
clause 10 of the Corruption and Crime Commission Amendment Bill 2003 be amended
in thefollowing manner:

Page 59, line 28 - To delete “ concerned” and insert instead -

‘ required



















Recommendation 64: The Committee recommendsthat the Corruption and Crime
Commission Amendment Bill 2003 be amended toinsert a new Part 1, Division 2 into
the Corruption and Crime Commission Act 2003 in the following manner :

Page 10, after line 34 — To insert the following new Clause —

)

)

Part 1 amended

Part 1 is amended by inserting after “Part 1 — Preliminary” -
Division 1 —Introduction

After section 5 the following Division isinserted -

Division 2 — Purpose

7A Act’s purposes

The main purposes of this Act are -

@ to combat and reduce the incidence of organised crime; and
(b) to improve continuoudly the integrity of, and to reduce the
incidence of misconduct in, the public sector.

7B How Act’s purposes areto be achieved

Q) The Act's purposes are to be achieved primarily by
establishing a permanent commission to be called the Corruption and
Crime Commission.

2 The Commission is to be able to authorise the use of
investigative powers not ordinarily available to the police service to
effectively investigate particular cases of organised crime.

3 The Commission is to help public authorities to deal
effectively and appropriately with misconduct by increasing their
capacity to do so while retaining power to itself investigate cases of
misconduct, particularly serious misconduct.

Recommendation 65: The Committee recommendsthat the Gover nment, as a matter
of priority, do consider and introduce into the L egislative Assembly, legislation that
will amend the Corruption and Crime Commission Act 2003 to incor porate a provision
similar to section 48 of the Anti-Corruption Commission Act 1988 in relation to feesfor
witnesses and interpreters.







