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Glossary of Terms

adventitious presence The unintentional presence of grain containing approved GM
events in non-GM grain.  A GM event refers to the actual
transformation even containing the gene of interest.

antibiotic-resistant The ability of bacteria to tolerate antibiotics and remain
unaffected by them.

biotechnology A broad term used to describe the application of biology in the
creation of new products.  Recently the term has come to refer
to the more modern methods of using organisms and
biological processes to create either genetically modified
organisms or products manufactured using gene technology.

Bt Bacillus thuringiensis, a bacterium commonly found in soil.
It produces a protein (Bt toxin) which is naturally toxic to
some insects.

cell The smallest functional unit of a living organism.

contamination threshold The percentage of GM material allowable as accidental
contamination in non-GM products.  This threshold can vary
depending on what levels governments set and what
consumers will accept.

conventional breeding The techniques of animal or plant breeding that have been
carried out for thousands of years.  Conventional breeding
usually involves choosing the individual plant or animal that
possess the features closest to the desired ideal, and then
breeding these individuals together.  Conventional breeding is
an approximate way of controlling gene combinations.

DNA (deoxyribonucleic acid) The nucleic acid forming the genetic material of all organisms
with the exception of some viruses which have RNA.

gene A portion of DNA carrying instructions.  Genes usually code
for the production of a protein molecule.

genetic modification The deliberate changing of the genetic material in an
organism.  Genetic modification is a general term that can
cover many processes.
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genetically modified crops Crops that have had their genetic structure altered through
biotechnology to contain genes with specific traits, such as
pest resistance or herbicide tolerance.

genetically modified organism An organism with genetic material that has been altered by
gene technology.

gene technology The ability to manipulate, modify and transfer genes or
segments of DNA.

herbicide A chemical effective at killing plants.  Widely used in
agriculture, horticulture and gardening to kill unwanted plants
or weeds  Herbicides can be selective killing only some plant
species or groups of plants.  A broad spectrum herbicide is
one that kills all plants. Glyphosate is a herbicide.

hybrid Offspring resulting from the cross of two different varieties or
species.

identity preservation (IP) Documentation verifying whether a food or ingredient is, or is
not, from a GM source.

marker gene A gene whose presence is easily detectable, which is inserted
into a GMO along with the desired gene.  The presence of the
marker gene allows scientists to know that the insertion of the
desired gene has been successful.

organism Any living thing.

pesticide A chemical designed to kill a particular pest.

precautionary principle The concept of taking anticipatory action to prevent possible
harm under circumstances where there is a level of scientific
uncertainty.

recombinant DNA The hybrid DNA produced by joining DNA that has usually
originated from different organisms – the DNA is recombined.

RNA (ribonucleic acid) A nucleic acid similar to DNA. In cells, RNA decodes the
genetic instructions for synthesising proteins.  In some viruses
RNA is the genetic material.

segregation Deliberate separation of GM crops and products from non-
GM crops and products to prevent cross-contamination.
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supply chain management The process of events that takes an agricultural commodity
system from the farm to the shop.

tolerance level The level for adventitious presence of GMOs found in non-
GM crops acceptable in order for non-GM crops to retain their
non-GM status.

traceability The ability to trace the production of a crop or food product
back to the farm gate, such as through segregation and identity
preservation.

transgenic Refers to an organism containing one or more deliberately
inserted genes from another species.  For example, plants
containing the gene for a naturally occurring insecticide (Bt
toxin).





\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc ix

EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY

1 Gene technology is a highly complex, contentious and divisive issue.  It is an issue in
which the views of proponents of the technology and those against it have become
polarized.  Gene technology is advancing at a rate that is much greater than the
community understanding of its long-term effects.  It offers considerable potential
benefits to industry, the State and its people, while similarly posing considerable
potential risks through unintended consequences.

2 Gene technology raises many scientific and ethical questions but also important
questions about balancing the interests of the proponents of the technology with those
of the State and the wider community, which may be more reluctant to adopt or accept
the technology and its potential consequences – be they benefits or costs.

3 The Western Australian Government has committed Western Australia (WA) to
participate in the national regulatory scheme for gene technology.

4 The Gene Technology Bill 2001 and the Gene Technology Amendment Bill 2001
(Bills) represent the WA component of the national scheme for gene technology.  The
Bills were referred to the Environment and Public Affairs Committee (Committee) by
resolution of the Legislative Council on June 26 2002, pursuant to Standing Order
230A for inquiry.

5 The Bills, together with the Gene Technology Act 2000 (Cth) and the legislation of
other jurisdictions participating in the national regulatory scheme, provide for the
establishment of a regulatory framework to protect public health and safety and the
environment from the risks associated with gene technology.  The scheme operates by
identifying and assessing risks posed by, or as a result of, gene technology and by
managing risks through the regulation of certain dealings with genetically modified
organisms (GMOs).

6 In participating in the national regulatory scheme, most decisions relating to the use
and application of gene technology fall within the jurisdiction of the Commonwealth
Gene Technology Regulator (in so far as the dealings pose a risk to human health and
safety and the environment).  Under the national regulatory scheme the States have
been assigned responsibility for managing issues relating to markets associated with
the planting of GM crops.

7 The Committee accepts the regulation of gene technology on a national basis.
However, during the process of inquiring into the Bills and related matters, the
Committee came to the view that, whilst it supports the objectives of the Gene
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Technology Bill 2001 of protecting the environment and human health and safety
through its identification and management of the risks associated with gene
technology, there are important matters that are omitted or inadequately addressed by
the Australian national regulatory scheme.

8 Clause 21(1)(aa) of the Gene Technology Bill 2001 and section 21(1)(aa) of the Gene

Technology Act 2000 (Cth) recognize the State’s ability to assess the marketability of
its crops and, upon the basis of needing to preserve the identity of GM or non-GM
crops, recognizes the State’s legislative ability to regulate the release of Regulator-
approved GM crops in WA.

9 There are no GM crops currently being commercially planted in WA; however, the
Regulator currently has before her two applications from technology producers for the
commercial release of GM canola.  It is widely expected that approval for the
commercial release of GM canola is imminent.  Thus, the mechanism provided by
clause 21(1)(aa) provides the only avenue for the State to retain direct control over
decisions in relation to the commercial release of Regulator-approved GM crops in
WA agriculture and the WA environment.

10 From its consideration of the marketability of GM crops, the Committee has formed
the view that market signals are not yet clear on the desirability of GM crops being
commercially planted in this State, at this time.  The Committee acknowledges that it
is difficult to determine the long-term economic and marketing implications of
commercialising GM crops in WA.  The Committee received advice from
stakeholders that, while there was no price premium paid for non-GM canola in Japan,
Australia was able to secure greater market access because it was producing non-GM
canola.  Moreover, the introduction of mandatory GM labelling in Australia and in
other countries around the world indicates that the domestic and international markets
are differentiating between GM and non-GM.

11 The Committee considers that an assessment of the marketability of GM crops needs
to be initially undertaken on a crop-by-crop basis, with an understanding of the
specifics that apply to each particular crop.  It is also important, however, that the
marketability of GM crops be examined from a holistic perspective, as the
commercialisation of a single GM grain crop may tarnish WA’s overall reputation of
being a ‘clean and green’ non-GM producer and thus have implications for the
marketability of other WA agricultural products.

12 As noted by the Minister for Agriculture, WA’s agricultural exports make a massive
contribution to the economy of this State and no Government can afford to let this be
put at risk.
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13 The Committee’s interpretation of the current market trend is that there is a non-GM
advantage, at least, in the short-term and thus it may be appropriate, at this time, for
WA to target non-GM markets.

14 The Committee is firmly of the view that if GM canola is commercially released in
WA, GM and non-GM areas would need to be established to ensure the continued
supply of non-GM canola from WA.  The establishment of GM and non-GM areas
raises many practical issues that need to be adequately addressed prior to the
commercial release of GM crops as they will have an impact upon the marketability of
GM and non-GM crops.

15 The Committee notes that there are a number of ways the State can designate areas,
examples include declaring the whole State GM-free for all crops or designating the
whole State GM for a particular crop.  The Committee is of the view that the Minister
may wish to consider implementing a gatekeeper approach to the introduction of GM
crops in this State to prevent any potential damage to WA’s agricultural markets.

16 As part of its inquiry, the Committee travelled to the United States (US) and Canada
to gain first hand knowledge of the North American experience with GMOs and
regulatory systems in place in those countries that are the largest and most
experienced growers and exporters of GM crops in the world.  The US and Canada
have been at the forefront of gene technology with commercial plantings of GM crops
commencing in 1995 in those countries.

17 Canada and the US, as the ‘early birds’, have been able to capitalize on any potential
benefits accruing from being the first countries to commercially produce GM crops.
Some markets – albeit minor from their perspective – have been lost in the process, as
not all countries or consumers are accepting, at this stage, of GM products,
particularly for human consumption.  The Committee is clearly of the view that any
advantages that may have been available to ‘early bird’ countries no longer exist.

18 The Committee has formed the view, based on the information presented repeatedly
during its meetings in Canada and the US, that contamination of non-GM crops by
GM crops is inevitable, segregation is not practical and that identity preservation can
be achieved, but at significant cost.

19 The Committee is of the view that there are issues relating to identity preservation for
marketing purposes that have yet to be addressed by the WA Government and
industry, should WA decide that it wishes to retain its non-GM markets.  These
include a market analysis of a scenario whereby WA remains GM-free into the long-
term thereby exploiting WA’s competitive market advantage of being one of the very
few areas of the world that is sufficiently isolated geographically to maintain its non-
GM status.
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20 It is also highly important that identity preservation systems are established to meet
the demand for non-GM or identity-preserved crops, should that be what WA markets
continue to require.  This will require significant industry and government investment
to establish and sustain infrastructure to support this.

21 Further, the Committee is of the view that the WA Government has a responsibility to
protect the existing rights of non-GM growers and that non-GM growers should not
shoulder the financial responsibility for identity preservation, should identity
preservation be deemed necessary.

22 The Committee has assessed the information put before it and obtained through the
inquiry process.  At the current time, the balance of evidence suggests that the
potential benefits from the commercialisation of GM crops are not sufficient to weigh
against the risks.  The Committee is unanimously of the view that WA is not
adequately prepared, at this time, to endorse the commercial release of GM crops,
once approved by the Commonwealth Regulator.

23 The Committee has recommended that the Government maintain its current
moratorium until at least 2006.  The postponement of the commercial release of GM
crops in WA will provide an opportunity for the Government to ensure that it fully
understands the marketing and other implications of the commercial release of GM
crops in WA and enable the creation of appropriate infrastructure and management
systems to allow for co-existence, should that be deemed necessary and/or desirable.

24 In making its findings and recommendations, the Committee does not wish to deny the
State of Western Australia and its citizens the potential benefits that may be obtained
through the use of GM crops.  The Committee recommends that research and
development in the area of gene technology continue.

25 The Committee is ultimately of the view, however, that given the uncertainty
surrounding the use of GM in agriculture, and the absence of identity preservation and
supply chain management systems, the cautious approach recommended by the
Committee best reflects the views of the WA community and will ultimately result in
the best long-term outcome for the State of Western Australia and its citizens.

26 This Committee has worked diligently at the important task it was given.  The
Committee makes important recommendations that, if acted upon, will assist in
developing the best course of action for this State and its people, at this time and in the
future, in relation to gene technology, particularly in so far as it relates to the
endorsement of commercial plantings of GM crops.

27 The Committee would like to acknowledge the commitment, hard work and
contribution of the Committee staff in the conduct of this inquiry and the preparation
of this report.
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RECOMMENDATIONS

28 In this report the Committee has made recommendations to amend the Gene
Technology Bill 2001.  In so doing the Committee is mindful of the fact that the Gene
Technology Intergovernmental Agreement (GTA) (although it is not intended to
create any legal or justiciable obligation whatsoever on the participating jurisdictions)
commits all governments to introduce substantially similar legislation in their own
jurisdiction; to ensure that the scheme applies consistently to all persons, things and
activities within Australia; and to use its best endeavours to secure the passage of the
Bill or Bills submitted to its Parliament, as introduced (refer to paragraph 3.35).
Further the GTA strictly regulates amendments to legislation forming part of the
scheme (refer to paragraphs 3.38 to 3.43).

29 Accordingly, because of the restrictions imposed by the national regulatory scheme,
any amendments to the Gene Technology Bill 2001 that the Committee recommends
to the Legislative Council in this report may require the Government to make
representation to the Gene Technology Ministerial Council pursuant to the GTA to
facilitate changes to the state legislation and the rest of the national scheme.  In this
regard, all amendments to the Gene Technology Bill 2001 that the Committee
recommends apply equally to the Commonwealth Gene Technology Act 2000 and the
corresponding State laws of other participating jurisdictions.

30 The Committee is also aware that the final form of the Bills may have an impact on
whether or not the State legislation is accepted as part of the national regulatory
scheme.  Depending on the amendments, changes to the Gene Technology Bill 2001
that are not also effected to Commonwealth and other State legislative components of
the national regulatory scheme may result in different procedures, standards or
requirements operating in respect of those dealings covered by State legislation
compared to those dealings covered by, for example, the Gene Technology Act 2000
(Cth).  These matters are discussed at paragraphs 4.43 to 4.45 and 5.31 to 5.34.

31 Recommendations are grouped as they appear in the text at the page number
indicated:
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Page 66

Recommendation 1:  The Committee recommends that the penalty provisions in the
Gene Technology Bill 2001:

a) be reassessed when the Minister causes an independent review of the Act, as 
provided in clause 194 of the Gene Technology Bill 2001;

b) be reassessed when the Gene Technology Ministerial Council causes an 
independent review of the Commonwealth Act, as provided in section 194 of the 
Gene Technology Act 2000 (Cth); and

c) be monitored on an on-going basis,

so as to ensure that they are adequate and effective in ensuring compliance.

Page 67

Recommendation 2:  The Committee recommends that clause 58 of the Gene
Technology Bill 2001 be amended in the following manner -

Page 39, after line 13 - To insert -

“ (4) Nothing in this section affects the operation of the Spent 
Convictions Act 1998. ”.

Page 69

Recommendation 3:  The Committee recommends that the Government make
representations to the Gene Technology Ministerial Council that the Gene Technology
Bill 2001 be amended to provide that monitoring of each licence holder be undertaken
at least once every three years.

Page 70

Recommendation 4:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries make representations to the Gene Technology Ministerial
Council that the Gene Technology Bill 2001 be amended to provide for review of
licences issued by the Regulator that involve an intentional release of a genetically
modified organism into the environment, every three years.
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Page 78

Recommendation 5:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries make representations to the Gene Technology Ministerial
Council to provide that the Record of GMO and GM product dealings established
under clause 138 of the Gene Technology Bill 2001 be amended to also include:

a) any detail which the Regulator has in respect of a licensee’s compliance with the 
licence, including breaches of licence conditions;

b) details of all decisions made by the Regulator under the following clauses of the 
Gene Technology Bill 2001:
i) clause 68 The Regulator may decide to suspend or cancel a licence
ii) clause 70 The Regulator may decide to permit a licence holder to transfer 

a licence
iii) clause 71 The Regulator may vary a licence
iv) clause 78 The Regulator may determine to include a dealing with a GMO 

on the GMO Register
v) clause 80 The Regulator may determine to vary the GMO Register
vi) clause 84 The Regulator may certify or refuse to certify a facility to a 

particular containment level
vii) clause 86 The Regulator may or may not impose conditions on the 

certification under clause 84
viii) clause 87 The Regulator may vary the certification of a facility
ix) clause 88 The Regulator may suspend or cancel a certification of 

a facility
x) clause 92 The Regulator may decide to accredit or not accredit an 

organisation
xi) clause 94 The Regulator may decide to impose conditions on an accredited 

organisation
xii) clause 95 The Regulator may decide to vary the accreditation of an 

organisation
xiii) clause 96 The Regulator may decide to suspend or cancel the accreditation

of an organisation
xiv) clause 143 Under clause 140 and 141 the Regulator may review a notifiable 

low risk dealing or an exempt dealing and may, as a result under
clause 143 make various recommendations to the Ministerial 
Council

xv) clause 185 The Regulator may declare or refuse to declare certain 
information to be confidential commercial information

xvi) clause 186 The Regulator may revoke a declaration that certain 
information is confidential commercial information; and

c) the reasons for these decisions.
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Page 79

Recommendation 6:  The Committee recommends that the Government consider
establishing a state-based consultative committee, equivalent to the Gene Technology
Community Consultative Committee:

a) to compliment the technical advisory role that the Western Australian Gene 
Technology Interdepartmental Committee provides to the Regulator; and

b) to provide for Western Australian community input into the decisions of the 
Regulator.

Page 85

Recommendation 7:  The Committee recommends that the Government clarify the
reasons for the difference in wording of clauses 154 and 164 of the Gene Technology Bill
2001 and their intended scope during the Legislative Council’s consideration of those
clauses.

Page 91

Recommendation 8:  The Committee recommends that clauses 192B, 192C and 192D be
deleted from the Gene Technology Bill 2001.

Page 95

Recommendation 9:  The Committee recommends that the Gene Technology Bill 2001
be passed.

In making this recommendation the Committee draws the attention of the House to the
amendments to the Gene Technology Bill 2001 that appear in Recommendations 2, 3, 4,
5 and 8 and the comments made by the Committee in Recommendation 7.  The
Committee urges the House and the Government to seriously consider those
recommendations but does not intend that the passage of the Gene Technology Bill 2001
through the Legislative Council be subject to the amendments referred to in those
recommendations being effected.

Page 99

Recommendation 10:  The Committee recommends that the Gene Technology
Amendment Bill 2001 be passed without amendment.
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Page 107

Recommendation 11:  The Committee recommends that the omissions and inadequacies
of the national regulatory scheme outlined at paragraphs 7.14(i to xiii):

a) be considered by the Gene Technology Ministerial Council;
b) be considered when the Gene Technology Bill 2001 is to be reviewed as provided

by clause 194 of the Gene Technology Bill 2001; and
c) be addressed, where appropriate, in State law dedicated to dealing with post-

commercial release of a genetically modified organism.

Page 147

Recommendation 12:  The Committee recommends that the Government consider the
noted concerns at paragraphs 8.163 to 8.165 before the completion of the passage of the
Genetically Modified Crops Free Areas Bill 2003 through the Legislative Council.

Page 214

Recommendation 13:  The Committee recommends that the relationship between the
provisions in the Environmental Protection Act 1986 and the Environmental Protection
Amendment Bill 2002, with the Gene Technology Bill 2001 and the Gene Technology Act
2000 (Cth) raised at paragraphs 10.50 to 10.57, should be clarified by the Minister for
Agriculture, Forestry and Fisheries during debate in the Legislative Council on the
Gene Technology Bill 2001.

Page 220

Recommendation 14:  The Committee recommends that the Government address the
following:

a) the marketability of GM crops in comparison with non-GM crops;
b) consumer concerns about the long-term impact of GMOs on health and the

environment;
c) what level of tolerance of GM contamination (adventitious presence) in WA food

crops is acceptable;
d) how to effectively segregate crops in order to preserve the identity of GM and 

non-GM crops;
e) the allocation of additional costs caused by identity preservation and supply 

chain management systems; and
f) liability and insurance issues raised by dealings with GMOs.
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Page 221

Recommendation 15:  The Committee recommends that the Government protect the
existing rights and interests of non-GM growers and that non-GM growers should not
unfairly shoulder the financial responsibility for identity preservation and supply chain
management systems, if approval is given to the growing of commercial GM crops.

Page 221

Recommendation 16:  The Committee recommends that Western Australia maintain its
moratorium before allowing the commercial release of GM crops.  This moratorium
should remain in place until at least 2006.

Page 221

Recommendation 17:  The Committee recommends that during the moratorium, the
Government and industry undertake the following actions:

a) establish a State body to consult with WA stakeholders on marketing issues;
b) conduct a market analysis of a scenario whereby WA remains GM-free into the 

long-term thereby exploiting WA’s competitive market advantage of being one 
of the very few areas of the world that is sufficiently isolated geographically to 
maintain its non-GM status.  This comprehensive cost-benefit appraisal should 
establish whether WA’s geographic isolation enables greater benefits to be 
gained from remaining GM-free or otherwise, and how this benefit may be 
enhanced through marketing, research into other areas of biotechnology 
acceptable to the market and new export products such as GM-free seed for 
agriculture;

c) monitor, on an on-going basis, national and international experience of the co-
existence of GM and non-GM crops to establish whether:
i) segregation and GM-free areas are workable and economically feasible;
ii) the GM crop buffer distances being applied are effective for WA 

markets;
d) establish a comprehensive segregated storage and transport system prior to 

commercial planting of GM crops; and
e) clearly establish and communicate the costs of a comprehensive segregated 

storage and transport system, and who is to pay for it, prior to commercial 
planting of GM crops.

Page 221

Recommendation 18:  The Committee recommends that Regulator-approved research
and development of the use of gene technology in crops, including non-commercial field
trials, continue in certified and accredited facilities and in secure field trial locations in
Western Australia.



EIGHTH REPORT Executive Summary and Recommendations

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc xix

Page 222

Recommendation 19:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries consider adopting a gatekeeper approach, which begins by
providing protection for Western Australia by designating the whole State GM-free.

Page 222

Recommendation 20:  The Committee recommends, should the Government decide to
permit the commercial release of GM crops, that release should be regulated by
dedicated State legislation, allowing for release into specific locations by means of ‘area
permits’ for particular crops.  The ‘area permits’ should be conditional on provision for
apportionment of liability, insurance, fair cost allocations, effective segregation
protocols and other conditions considered necessary to handle matters not covered by
the national regulatory scheme.
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CHAPTER 1

INTRODUCTION

REFERENCE AND PROCEDURE

1.1 On June 26 2002, the Gene Technology Bill 2001 and the Gene Technology
Amendment Bill 2001 (Bills) were referred to the Environment and Public Affairs
Committee (Committee) by resolution of the Legislative Council (Council) pursuant
to Standing Order 230A(3).  Standing Order 230A ordinarily requires that the
Committee report to the Council within 30 days of the first reading of the Bills, being
July 27 2002.

1.2 The adjournment and subsequent prorogation of the Parliament on August 9 2002
resulted in the Bills lapsing from the Notice Paper of the Council together with the
referral to the Committee.  On August 14 2002, the Bills were reinstated and, pursuant
to Standing Order 230A(4), were again referred to the Committee.  The Council
ordered that the Committee report on the Bills to the Council no later than June 30
2003.1

1.3 The Committee sought and was granted an extension of time until July 11 2003.

1.4 Pursuant to Standing Order 230A(5) the policy of the Bills was not a matter for
inquiry by the Committee.

INSTRUCTION FROM THE HOUSE

1.5 On September 20 2002, the Council issued the following instruction to the Committee
in its consideration of the Bills:

That it be an instruction to the Environment and Public Affairs

Standing Committee in relation to its consideration of the Gene
Technology Bill 2001 and the Gene Technology Amendment Bill 2001

that, where it is of the opinion -

(a) that clause 21 of the Gene Technology Bill requires a more

extensive examination than might otherwise be permitted by the
clause as drafted, of the State's ability to designate areas of the

State with the intent of identifying and maintaining GM crops; or
non-GM crops, for the purposes of marketing;

                                                     
1
 Western Australia, Parliamentary Debates (Hansard), Legislative Council, August 14 2002, p49.
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(b) that collateral issues relating to the introduction into the State,

and the subsequent regulations of the GMOs have relevance in
assessing the suitability of the regime provided for in the Bill(s),

the Committee have power to include the matters referred to in
paragraphs (a) and (b) within the scope and purpose of its inquiry

and report on them in its report on the Bills or separately, whether
before or after the date on which it is to report the Bills to the House.2

TERMS OF REFERENCE ADOPTED BY THE COMMITTEE FOR THE INQUIRY

1.6 In order to define the scope of its inquiry into the Bills, on September 25 2002, the
Committee resolved to adopt the following terms of reference:

(i) The Standing Committee on Environment and Public Affairs

is conducting an inquiry into and will report to the
Legislative Council on the Gene Technology Bill 2001 and

the Gene Technology Amendment Bill 2001 (Bills).

(ii) The Committee is also specifically considering the

implementation of the proposed powers under section 21 of
the Gene Technology Bill 2001 which may recognise State

legislation designating areas for the purposes of preserving
the identity of one or both of the following:

(i) GM crops;

(ii) non-GM crops;

for marketing purposes.

(iii) The Committee’s inquiries may also include a consideration

of any other matters in relation to the regulation, use and
impacts of genetically modified organisms in Western

Australia.

UNIFORM LEGISLATION

1.7 The Bills are an example of ‘uniform legislation’.  Uniform legislation arises out of
national uniform schemes of legislation and intergovernmental agreements.  (See
paragraphs 4.34 to 4.41 for further information on uniform legislation and the Bills).

                                                     
2
 Western Australia, Parliamentary Debates (Hansard), Legislative Council, September 26 2002, p1663.
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1.8 Both State and Commonwealth legislation are required to achieve a nationally
consistent scheme to regulate gene technology that provides full regulatory coverage.
(Refer to paragraphs 3.18 to 3.25).

APPROACH TAKEN FOR THE INQUIRY

Call for Public Submissions on the Inquiry

1.9 Given that the Committee’s reporting dates changed, and the Committee’s terms of
reference were broadened subsequent to the initial referral of the Bills, the Committee
undertook a two stage public consultation process.

Stage One

1.10 On July 6 2002, the Committee advertised for written submissions in The West
Australian newspaper.  Details of the inquiry were also placed on the parliamentary
website (www.parliament.wa.gov.au).

1.11 The Committee wrote to individuals and groups that were identified as having a
particular interest or specialist knowledge in matters which are the subject of the Bills,
seeking written submissions addressing the terms of reference for the inquiry.

1.12 The initial deadline for written submissions was August 6 2002.

Stage Two

1.13 Upon re-referral the Committee again wrote to individuals and groups that were
identified as having a particular interest or specialist knowledge in matters which are
the subject of the Bills, seeking written submissions addressing the terms of reference
for the inquiry.  A response was requested by September 20 2002.  A list of the
individuals and groups contacted by the Committee is attached at Appendix 1.

1.14 On October 5 2002, the Committee again advertised for written submissions and
sought expressions of interest from those wishing to make oral submissions on the
terms of reference for the inquiry, in the following newspapers:

a) The West Australian

b) Countryman

c) Kimberley Echo

d) South West Times

e) Northern Guardian

f) Geraldton Guardian
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g) Great Southern Herald

h) Esperance Express

1.15 The official deadline for written submissions was November 1 2002.  The Committee
continued to receive written submissions subsequent to the deadline from those who
requested an extension of time.

1.16 The Committee received 53 written submissions.  A list of the written submissions
accepted by the Committee is set out in Appendix 2.

Public Hearings

1.17 The Committee held a number of public hearings.  A list of the witnesses that gave
evidence at the hearings and the dates on which they appeared before the Committee
is set out at Appendix 3.

1.18 The Committee thanks the individuals and organisations that provided evidence and
information for the inquiry.

Travel and Interim Report

1.19 On December 5 2002, the Committee tabled an interim report, being a proposal to
travel.3  The report sought approval from the House to seek funding from the Clerk of
the Legislative Council for the Committee to travel to Japan, the United States (US)
and to Canada, in relation to the marketability of genetically modified (GM) foods in
Japan and in relation to the North American experience with genetically modified
organisms (GMOs), particularly crops.  The Committee was also interested in
exploring the effectiveness of gene technology regulation in North America.

1.20 On December 19 2002 the Committee’s report was adopted by the House.

1.21 The Committee travelled to Canada and the US between April 21 2003 and May 2
2003.  A list of people with whom the Committee met is attached at Appendix 4.

Questionnaire and Meetings with Overseas Trade Buyers

1.22 As the Committee was not able to travel to Japan to discuss the marketability or
otherwise of GM crops to WA’s major export market, the Committee distributed a
Questionnaire on Attitudes towards GMOs in Export Markets.  The Questionnaire was
sent to 25 trade buyers in WA’s major export markets: Japan, China, Indonesia, South
Korea and the United Arab Emirates.  A copy of the Questionnaire and the results are
attached at Appendices 5 and 6.  See also paragraphs 8.37 to 8.57.
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1.23 The Committee also took the opportunity to meet with WA’s major overseas
agricultural product trade buyers, when they were in Perth, to discuss the
marketability of GM crops and the attitudes and perceptions of consumers towards
GMOs.  A list of the trade buyers who met with the Committee is attached as
Appendix 7.

1.24 The Committee thanks the Minister for Agriculture, Forestry and Fisheries (Minister)
and the Department of Agriculture (WA) (Department) for the assistance provided in
relation to the scheduling of meetings with key overseas customers and in relation to
the Questionnaire.

COMMITTEE COMMENT

1.25 The Western Australian Government has committed Western Australia (WA) to
participate in the national regulatory scheme for gene technology.  Within this context,
the Committee’s major focus has been on assessing WA’s ability to influence the
activity of GMOs in this State.

1.26 Gene technology is not new to WA and is currently being used in this State.  GMOs in
WA are, however, predominantly confined to laboratories and controlled field trials -
there has been no commercial release into the open environment of any GM food crop
in WA.4

1.27 The Committee considers the expansion of gene technology in WA to be a matter that
requires serious consideration.  The commercial release into the open environment of
GM food crops could have an impact on WA’s agricultural and horticultural
industries, affect WA’s export markets and, in turn, the economy.  It could also have
an impact on the natural environment.

1.28 The issue of gene technology is extremely complex, contentious and divisive.  In its
report the Committee aims to inform the Parliament of the varying views and issues
surrounding the use and regulation of gene technology.

1.29 The Committee has examined the issues raised from the perspective of an informed
layperson.  The process of taking evidence and considering written submissions has
broadened the Committee’s knowledge of this technical and complex matter.

                                                                                                                                                        
3
 Legislative Council, Standing Committee on Environment and Public Affairs, Report in relation to the

Gene Technology Bill 2001 and the Gene Technology Amendment Bill 2001 Proposal to Travel, Western
Australia, December 5 2002.

4
 There are two varieties of GM carnations that have been approved for unrestricted release in Australia,

but they are not at present being grown in WA.  Field trials have been or are being conducted on a range
of GM crops including cotton, poppy, canola, field peas, lupins and clover.
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CHAPTER 2

WHAT IS GENE TECHNOLOGY?

INTRODUCTION

2.1 This chapter provides a brief summary of gene technology, the various terms used and
the key concepts, how it is being used, and the benefits and risks of its use.5

DEFINITIONS

What is biotechnology?

2.2 Biotechnology is a broad modern term that describes the use of biological systems –
living things – to make or change products.6

2.3 The fundamental concept of using biological processes for the development of new
products is not new.  Traditional methods of plant and animal breeding, such as
hybridisation and selection of specific characteristics, have been used for centuries to
produce new or improved products or outcomes, such as crops with higher yields or
better traits.  Biotechnology, in the form of traditional fermentation techniques has
been used for decades to make bread, cheese and beer.

2.4 Modern biotechnology came about in the 1960s and 70s when scientists discovered
that they could begin to use the smallest parts of organisms – their cells and molecules
– to solve problems or make new products.

2.5 Biotechnology may be better understood as ‘biotechnologies’ (plural) as it refers to a
collection of technologies that capitalize on the attributes of cells and biological
molecules such as DNA7 and protein, to make new or improved products.8

What is gene technology?

2.6 ‘Gene technology’, ‘genetic engineering’ and ‘genetic modification’ refer to types of
modern biotechnology.  Gene technology includes a range of techniques used by
scientists to control, manipulate or modify genes, including by moving them within

                                                     
5
 For further information and scientific detail on gene technology see the Biotechnology Organization

(BIO) website at http://www.bio.org/er/technology_collection.asp, (accessed June 30 2003).

6
 Gene Technology in Australia, http://genetech.csiro.au/what.htm, (accessed June 30 2003).

7
 DNA is deoxyribonucleic acid.

8
 Biotechnology Organization (BIO), http://www.bio.org/er/technology_collection.asp, (accessed June 30

2003).
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species and/or between two unrelated species.9  Using gene technology scientists aim
to introduce, delete or enhance particular characteristics of a living thing to produce
more desirable products.

Scientific Process: How can an organism be genetically modified?10

All living things are made up of cells.  All cells contain genes.  Genes are made from a
chemical called DNA (deoxyribonucleic acid) that is common to all living things.
Strands of DNA are twisted in pairs to form a shape called a double-helix.  Each DNA
strand contains four substances (called bases, or nucleotides, called adenine, thymine,
cytosine and guanine and abbreviated A, T, C, and G).  These bases are repeated along
every length of DNA in a sequence.  The particular order of As, Ts, Cs, and Gs and
variations in sequence underlie all of life’s genetic diversity.  The DNA sequence is
the genetic code for individual genes and determines how the cell is to make proteins
and what functions the proteins can perform.  Each gene carries information for
making all the proteins required by all organisms.  These proteins determine, among
other things, the particular characteristics of a living thing.

Scientists have identified the purpose of various sequences of DNA code and can find
individual genes that control particular characteristics.  As genetic information is
stored in the same way in all organisms, it is possible to take sections of DNA and
transplant them either into the same organism, in a different way, or into other
organisms.

2.7 The Gene Technology Act 2000 (Cth) (Commonwealth Act) and the Gene Technology
Bill 2001 (WA) (Main Bill), describes gene technology as “any technique for the

modification of genes or other genetic material (but does not include sexual
reproduction, homologous recombination or any other technique specified in the

regulations for the purposes of the definition).”11

                                                     
9
 Gene Technology in Australia, http://genetech.csiro.au/what.htm, (accessed June 30 2003).

10
 House of Representatives, Standing Committee on Primary Industries and Regional Services, Work in

Progress: Proceed with caution - Primary Producer Access to Gene Technology, Commonwealth, June
2000, p3.  See also Healey, Justin., ‘Genetically Modified Food’, Issues in Society, Vol 122, pp1-2 and
Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -
Report on the Gene Technology Bill 2000, Commonwealth, November 2000, pp10-11.

11
 Section 10, Gene Technology Act 2000 (Cth), Main Bill.
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Recombinant DNA technology

2.8 Gene technology is unique in that manipulation and modification (‘recombination’)12

of the genetic material of living organisms (‘genes’) may occur in ways that were
previously not possible using conventional breeding methods.

2.9 Over the past 15 years researchers have learnt how to make genetic changes by
identifying and transferring individual genes to produce desired characteristics.  It is
this ability to move single genes that allow scientists to insert a particular trait not
found in that organism.  This is in contrast to traditional breeding and selection
processes where an unknown number of genes were being transferred from one
species to another.

2.10 Hybridisation is often compared to genetic modification but is significantly different.
Hybridisation is the crossing of two closely related species and is used in traditional
agriculture to produce more robust plants with higher yields or ‘hybrid vigour’.
Hybrids can occur in nature without human intervention.  Genetic modification differs
in that it involves the forced exchange of genes between often unrelated organisms,
and requires the use of powerful promoters.

2.11 Promoters are usually powerful viruses or bacterium that are capable of invading
recipient cells and of carrying selected traits into that cell.  Modified genes can be
made antibiotic resistant to enable trait selection using an antibiotic.  Antibiotic
resistance is passed on to the new organism.13

2.12 The introduction of the unrelated genes and the promoters could not occur in nature.

2.13 It is also significant that gene technology allows for the bypassing of reproductive
barriers that prevent genetic transfers between unrelated species, thus allowing the
transfer of genes from one organism of one species to another completely unrelated
species.

2.14 What this means in practice is that genes from a plant can be placed into an animal or
can be moved from an animal to a plant, or from micro-organisms (like bacteria or
viruses) into plants or animals or vice versa.14  Plants, animals or microbes which have
a new gene inserted into them are called GMOs or transgenics.

2.15 A ‘GM product’ is something, other than a GMO, which is derived or produced from
a GMO.

                                                     
12

 Recombinant DNA is the hybrid DNA produced by joining DNA that has originated usually from
different organisms - the DNA is ‘recombined’.

13
 http://biosafety.ihe.be/ARGMO/ARGMOmenu.html, (accessed July 2 2003).

14
 Genetic material is introduced to host cells by infecting them with genetically engineered viruses and

bacteria or by shooting in tiny gold pellets coated with the desired gene or genes.
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Committee Observation

2.16 Gene technology is an area of science that is rapidly developing.  The Committee
notes that the national regulatory scheme is cognisant of this and provision is made to
ensure that developments are taken into account and that all new forms of GMOs are
covered by the regulatory scheme.  For example, the definitions of ‘gene technology’
and ‘genetically modified organisms’ are cast very broadly to ensure that all things are
captured.  These definitions enable further techniques and organisms to be included by
regulation.

HOW IS GENE TECHNOLOGY USED?

2.17 Using gene technology the cell is manipulated to change its capacity to produce
proteins, so that it may, for example, produce new proteins and perform new
functions.  Particular characteristics of a living thing are introduced, enhanced or
deleted, depending on whether they are considered desirable or undesirable, to achieve
the desired aim.

2.18 Gene technology has a wide range of applications including:15

a) in research, for example, basic research in biology and medicine with micro-
organisms and transgenic animals;

b) agricultural applications, for example, genetic modification of crops to
incorporate pesticide resistance or herbicide tolerance, or the slowing of the
ripening process in fruit and flowers by inhibiting the action of certain genes;

c) production of therapeutic goods, for example, the modification of micro-
organisms to produce therapeutic products, such as insulin;

d) in medicine, for example, to develop new drugs, or to develop antibodies that
will help diagnose and treat diseases like cancer and diabetes;

e) bio-remediation, for example, the use of micro-organisms to decompose toxic
substances and clean-up industrial sites or environmental accidents; and

f) industrial uses, for example, the production of enzymes for use in paper pulp
production.

                                                     
15

 Office of the Gene Technology Regulator, Fact Sheet: What is Biotechnology?  What is Gene
Technology?, http://www.health.gov.au/ogtr/pdf/public/factwhatis.pdf, (accessed June 30 2003).  See also
http://genetech.csiro.au/uses.htm.
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POTENTIAL BENEFITS AND RISKS OF GENE TECHNOLOGY

Potential Benefits

2.19 Proponents of gene technology identify a range of potential benefits to be derived
from the various applications of gene technologies in relation to agriculture, health
and the environment.  Gene technology is seen to be more advantageous than other
traditional methods as it is more precise, and produces results more quickly.  Gene
technology therefore holds the potential to realize benefits more quickly and cost-
effectively than other techniques.16

Agriculture:

•  increased productivity and yield leading to reduced or stable prices for
consumers;17

•  more efficient use of agricultural and veterinary chemicals;

•  savings in energy inputs to farm production;

•  improved farm management practices through minimum till;

•  recovery of degraded land; and

•  reduction in use of chemical sprays, with reduced exposure of farm workers.

2.20 In the agricultural sector, proponents of gene technology believe that advances in
primary production from the use of this technology will allow Australia to maintain or
improve existing production efficiency, and thus maintain Australia’s share of world
markets.18  It is also seen as a source of solutions to agricultural problems, such as
pests, disease and salinity.19

Health:

•  use of gene technology to conduct research into the cause of a disease, as a
diagnostic tool and for disease prevention and treatment; and

                                                     
16

 http://www.health.gov.au/ogtr/about/index.htm, (accessed 16/10/2002).

17
 Refer to Appendix 8 for submission provided by Monsanto Australia Ltd and information provided by

BayerCropscience Pty Ltd on InVigor Hybrid Canola.

18
 Mr Logan, Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries, Western

Australia, Parliamentary Debates (Hansard), Legislative Assembly, Second Reading Speech, August 7
2001, p2079.

19
 House of Representatives, Standing Committee on Primary Industries and Regional Services, Work in

Progress: Proceed with caution - Primary Producer Access to Gene Technology, Commonwealth, June
2000, p1.
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•  improved and better directed biopharmaceuticals (including cytokines,
enzymes, hormones, monoclonal antibodies, blood coagulation factors, and a
Hepatitis B vaccine) with advantages such as improved efficacy, greater
availability, cheaper production, reduced allergenicity and reduced risks of
transmission of infectious agents.

Environment:

•  reduced use of chemicals/pesticides, reduced ground water contamination,
reclaiming of polluted or salt-affected land;

•  production of biodegradable plastics and bio-diesel; and

•  bio-remediation.

Other

2.21 Other potential benefits include:20

•  increased nutritional value, aesthetic appeal, shelf life and processing potential
of foods, for example, carrots with more antioxidants or tomatoes that look
better and last longer;

•  increased production of food to feed a rapidly growing population; and

•  modification of foods to provide edible vaccines, making large scale
immunisation against disease easier, painless and more accessible.

2.22 Many of the benefits mentioned above have yet to be realized and some doubt exists
in relation to the claim of potential benefits.21  There is a lack of conclusive evidence
to support some of the claims that are being made and some independent reports show
lower profitability for some crops (refer to Appendix 9).22  It will take a long time
before many of these matters are resolved conclusively.

                                                     
20

 Choice Australian Consumer’s Association, Special Report - Genetically Modified Foods The Issues:
arguments for and against, http://www.choice.com.au/articles/a100255p3.htm (accessed January 8 2003).

21
 Submission No 43 from South Australian Genetic Food Information Network.  See also, Wolfenbarger

and Phifer, ‘The Ecological Risks and Benefits of Genetically Engineered Plants’, Science, 290,
December 2000, pp2088-2093.

22
 See for example Submission No 43 from Katie-Clinch Jones which states that independent university

tests and many farmers’ experiences show that there can, in fact be significantly lower yields associated
with a wide range of GM crops;  Sutton, A., Arkansas Research Shows: Plant BT Cotton Strategically,
The Cotton Grower, April 1998; Benbrook, C., Evidence of the magnitude and consequences of the
Roundup Ready Soybean yield drag from university-based varietal trials in 1998, 1999; ‘Does planting
GMO seed boost farmers’ profits?’, Fall Leopold Letter, Vol 11, No 3, 1999,
www.leopold.iastate.edu/99-3gmoduffy.html; ‘Agriculture Canada Study questions higher-yield theory
on genetically modified canola’, The Montreal Gazette, Canada, January 14 1999; ‘Study shows
genetically altered soybeans produce lower yields’, The Associated Press State & Local Wire, May 17
2000.
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Risks

2.23 A range of risks have been identified that may result from the various applications of
gene technologies in relation to agriculture, health and the environment.  There is also
considerable community concern about the unintended and unpredictable effects that
the use of gene technology may have on human health and the environment.  It is
stated that GMOs are very much an unknown quantity, and it is not possible to
anticipate all potential effects on human health and the environment.  It is further
noted that the risks of new technologies and their implications for human health and
the environment can only really be assessed after they have been in use for many
years.23

Agriculture, health and environment

2.24 Potential agricultural, health and environmental risks and concerns associated with the
use of gene technology include:24

•  risk to Australia’s capacity to maintain diverse farming practices;

•  contamination to traditional or organic crops through the use of GM crops in
surrounding areas;

•  increased health risks associated with allergens in GM foods.  (New allergens
could be created inadvertently, and known allergens could be transferred from
traditional foods into GM variants.  For example, when a gene from the brazil
nut was introduced into soybeans, it turned out that people allergic to brazil
nuts were also allergic to the soybean);

•  new causes of chronic or acute ill-health and fatalities.  For example, the use
of a GM bacteria in the production of tryptophan, an amino acid food
supplement, is believed to have caused the deaths of 37 people and caused
1500 to be permanently disabled;25

•  the growing problem of antibiotic resistance may be exacerbated by the
widespread use of antibiotic marker genes;

                                                     
23

 Choice Australian Consumer’s Association, Special Report - Genetically Modified Foods The issues:
arguments for and against, http://www.choice.com.au/articles/a100255p3.htm, (accessed January 8
2003).

24
 Office of the Gene Technology Regulator website: http://www.health.gov.au/ogtr/gmorec/register.htm;

(accessed January 8 2003) see also http://www.colostate.edu/programs/lifesciences
/TransgenicCrops/risks.html#farmpractices, (accessed January 8 2003).

25
 Fagan, John B., Ph.D, Tryptophan Summary, November 1997.  (It was found that the GM bacteria

contained one or more highly toxic contaminants, however it is not definitive that the toxicity resulted
primarily from the use of the GM bacteria or from the cutting of corners in the purification process.)
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•  horizontal gene transfer which may cause the creation of new viruses and
bacteria;

•  high potential for food crops to be contaminated by pharmaceutical crops;

•  overuse or misuse of herbicide tolerant crops and the herbicides used on them
could lead to herbicide resistant weeds;

•  insect resistant crops could lead to insects developing new resistance;

•  the potential for increased use of agricultural chemicals associated with GM
herbicide tolerant crops could result in environmental damage;

•  the decline in effectiveness of useful herbicides such as glyphosphate over the
longer term, through the exacerbation of herbicide-resistance problems;

•  possible increase in the ecological competence of crop species and a resultant
increase in the potential of those crops to become weeds or pests;

•  insect-resistant crops adversely affecting non-target insects and animals,
exemplified by a study of the impact of transgenic cotton on the Monarch
butterfly;26

•  the potential for decline in the wild fish population should transgenic fish,
modified to enable faster growth, escape from fish farms into the wild;27

•  the potential for the grazing behaviour of livestock containing modified rumen
bacteria (designed to detoxify poisonous plants that the animals might graze)
being changed such that the livestock cause environmental damage;28

•  the difficulty and expense of eliminating a GMO once it is released and found
to have an adverse impact;29 and

•  possible unknown long-term or inter-generational consequences that may not
be able to be adequately addressed once the GMO is widely used.

                                                     
26

 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -
Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p18.

27
 Pew Initiative on Food and Biotechnology, Future Fish: Issues in Science and Regulation of Transgenic

Fish, January 2003.

28
 Office of the Gene Technology Regulator website: http://www.health.gov.au/ogtr/gmorec/register.htm,

(accessed January 8 2003).

29
 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p17.
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Concerns

2.25 In addition, there are broader, non-scientific concerns that have been expressed about
the use of gene technology, including ethical, social and moral concerns.

Ethical, social and moral

2.26 Ethical, social and moral concerns include:30

•  altering animals for human industrial purposes, for example, altering goats to
produce milk containing spider web;31

•  using genes from animals in plant foods or creating new animal
characteristics, poses ethical, philosophical and religious problems for many
people;

•  companies taking out patents on newly created GMOs raises the question
“Should life become commercial property through patenting?”; and

•  the consequences of concentrating the ownership of food resources into the
hands of a small number of multinational corporations, giving them control
over all aspects of agriculture and marketing.

Other - Markets and Consumer Issues

2.27 Market and consumer concerns include:32

•  potential risks to current and future markets;

•  removal of customer choice; and

•  additional costs to growers and consumers due to identity preservation and
segregation requirements.

                                                     
30

 Commonwealth Department of Health and Aged Care, Interim Office of Gene Technology Regulator,
Gene Technology Bill 2000 Questions and Answers; also, Choice Australian Consumer’s Association,
Special Report - Genetically Modified Foods The Issues: arguments for and against,
http://www.choice.com.au/articles/a100255p3.htm, (accessed January 8 2003).

31
 As seen by the Committee at the Canadian Museum of Nature, The Geee! In Genome Exhibition on

DNA, genes, and the impact of genomic research, Ottawa, Canada, Sunday April 27 2003.

32
 Commonwealth Department of Health and Aged Care, Interim Office of Gene Technology Regulator,

Gene Technology Bill 2000 Questions and Answers; also, Choice Australian Consumer’s Association,
Special Report - Genetically Modified Foods The Issues: arguments for and against,
http://www.choice.com.au/articles/a100255p3.htm, (accessed January 8 2003).
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WHO IS USING GENE TECHNOLOGY?

2.28 A range of sectors currently utilize gene technology in Australia, either for research
and development purposes or for commercial purposes.  These include:

•  universities and other public research institutes;

•  state and commonwealth agencies;

•  industry (including biotechnology companies, pharmaceutical companies and
agricultural companies); and

•  primary producers (currently for agricultural cropping, but potentially in
relation to commercial stock ventures).

GENERAL COMMENT

2.29 Gene technology is a contentious issue.  As with any such issue there are advocates
for and against, and arguments in support of and against the introduction and use of
gene technology and GM foods and products.

Biotechnology is a key technology of the future.  It presents enormous

opportunities as well as great challenges.  Biotechnology holds the
promise of improved health and welfare for all Australians through

better understanding of disease, improved diagnosis, and treatment
with more specific biopharmaceutical products.  Biotechnology,

including genetic modification of agricultural and food products, also
has the potential to deliver productivity, competitiveness and

sustainability benefits to Australia.  The technology offers improved
resistance to herbicides, insects and disease, new uses for

agricultural products, improved food qualities, improved environment
protection and bioremediation are all possible.33

And

The practical impact of agricultural genomics in the new millenium is

difficult to project.  The sciences key to biotechnology and genomic
technologies are developing quickly.  Public and private sector roles

and investments are clearly evolving.  The capacity to identify and
move genes across species barriers has moved ahead far faster than

our understanding of gene function and the ways genetic modification

                                                     
33

 Commonwealth Biotechnology Ministerial Council, National Biotechnology Strategy, p3.
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may affect function at the molecular, cellular and especially

organismal and ecosystem levels.34

And

Agribusiness may appear to deliver cheap food and fibre to Western
consumers through global markets but the huge environmental, social

and health costs are largely hidden, especially from urban dwellers.
Genetic engineering will intensify, not solve these problems.35

                                                     
34

 Benbrook, C., Who Controls and Who Will Benefit from Plant Genemoics?, presented February 19 2000,
Washington DC, http://www.biotech-info.net/AAASgen.html, (accessed June 20 2003).

35
 Phelps, Bob., GE Won’t Feed the World, htttp://www.zero.com.au/agen/html/body_feed1.html, (accessed

June 30 2003).
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CHAPTER 3

BACKGROUND TO THE BILLS

INTRODUCTION

3.1 This Chapter provides a brief background to the Bills and an overview of the national
regulatory scheme for gene technology.  An outline of the components of the national
regulatory scheme is provided, together with an overview of the practical operation of
the regulatory system for dealing with a GMO.

REGULATION OF GENE TECHNOLOGY IN AUSTRALIA

3.2 Gene technology in Australia is currently regulated under different regulatory schemes
by different regulatory bodies, depending on the intended end use of the GMO or GM
product.  For example Food Standards Australia New Zealand (FSANZ) monitors
GMOs in food, and agricultural and veterinary chemicals are the responsibility of the
National Registration Authority.36

3.3 Dealings with GMOs, such as food and agricultural and veterinary chemical products,
which are not regulated under an existing regime, are to be regulated under the new
national scheme for regulating gene technology.37

3.4 The Bills provide for WA’s part of the legislative component of the national scheme
to regulate gene technology in Australia.

The Voluntary System of Regulation

3.5 In the past, the development and use of gene technology in Australia was conducted
under a voluntary system.

3.6 Under this voluntary system a succession of independent committees of scientific
experts held responsibility for assessing the risks posed by the application of the
technology to human health and the environment.  The committees also provided
advice on how the risks could be managed.  They were:

a) the Academy of Science on Recombinant DNA (1975);

b) the Recombinant DNA Monitoring Committee (1981); and

c) the Genetic Manipulation Advisory Committee (GMAC) (1987).

                                                     
36

 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p4.

37
 Previously these were informally regulated under a voluntary system by the GMAC.
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3.7 However, the voluntary system was considered unsatisfactory in that:

a) recommendations from these committees were sought and complied with
voluntarily;

b) in the absence of regulatory powers, there was a very limited capacity for
independent, legally enforceable auditing and monitoring of compliance;38

c) there was no legal basis for the imposition of penalties or other action in the
event of non-compliance;

d) from an industry perspective, there was no clear path to market for products of
gene technology which fell outside the mandate of existing regulators, and
there was much uncertainty about the rules or standards that may have applied
to identify or manage risks; and

e) from a community perspective, there was inadequate consultation and a lack
of confidence in the effectiveness of the control system.39

3.8 The impetus for change to the voluntary system came in 1992, with the report of the
House of Representatives Committee on Industry, Science and Technology, Genetic
Manipulation: The Threat or the Glory? The report recommended that the
Commonwealth should pass legislation to regulate GMOs, to provide for a legally
enforceable regulatory system for gene technology.

3.9 Extensive discussions between the Commonwealth and the States and Territories led
to acceptance of the need for a co-operative national regulatory scheme as the best
way to manage dealings with gene technology.40

3.10 All States, Territories and the Commonwealth collaborated to develop a nationally
consistent, compulsory and legally enforceable legislatively-based regulatory system
for gene technology, to replace the voluntary system.41  The culmination of the
collaboration is the national regulatory scheme.

                                                     
38

 Under the voluntary system there have been 12 publicly known breaches of voluntary codes to regulate
the system.  For example, at a canola field trial in South Australia workers accidentally took clumps of
GM seeds home in their clothing.  The workers were allegedly not told they were working with GM crops
and were not issued with protective clothing.  New gene technology laws, transcript of The World Today
broadcast, June 21 2001, www.abc.net.au/worldtoday/s316786.htm.

39
 Office of the Gene Technology Regulator, Voluntary System - background and history,

http://www/health.gov.au/ogtr/volsys/background.htm, (accessed January 15 2003).

40
 Submission No 12 from Department of Agriculture.

41
 For further information on the development of the national regulatory system see: Senate, Community

Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes - Report on the Gene
Technology Bill 2000, Commonwealth, November 2000, Chapter 1.
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The National Regulatory Scheme

Three parts to the scheme

3.11 The national regulatory scheme for the regulation of gene technology and GMOs in
Australia that was developed is now largely in place42 and comprises three parts:

a) a national scheme of legislation being: the Commonwealth Act and its
associated Acts, the Gene Technology (Consequential Amendments) Act 2000
(Cth) and the Gene Technology (Licence Charges) Act 2000 (Cth);
corresponding legislation enacted or to be enacted in each State and Territory
in Australia; and subordinate legislation and other instruments; that is, or will
be, virtually identical (with a few exceptions) in terms and principles;

b) the Gene Technology Intergovernmental Agreement (GTA); and

c) the Gene Technology Ministerial Council (GTMC).

The object of the scheme

3.12 The primary object of the national regulatory scheme is to protect public health and
the safety of people, and to protect the environment from risks associated with gene
technology.  Essentially, the system will operate by identifying and assessing risks
posed by, or as a result of, gene technology and by managing public health and
environmental risks through regulation of dealings with GMOs.

3.13 The scheme is intended to provide an efficient and effective regulatory system for the
application of gene technologies, be nationally consistent and transparent, incorporate
extensive stakeholder and community involvement, be responsive to developments of
gene technologies and their uses, and be consistent with Australia’s relevant
international treaty obligations.43

What does the scheme regulate?

3.14 The current regulatory regimes for therapeutic goods, agricultural, veterinary and
industrial chemicals and food containing GMOs or GM products will continue under
the national scheme.44

                                                     
42

 The corresponding legislation is yet to be enacted in some States and Territories.  (Refer to paragraph
3.31 for information on the status of corresponding legislation in other jurisdictions.)

43
 GTA.

44
 However, under the new scheme the existing regulators under these regimes must seek advice from the

Regulator on the biosafety and environmental safety issues in relation to any application for approval of a
GM product and take such advice into account in decision making under relevant legislation.  The
existing regulators much also notify the Regulator of all decisions made in relation to GM products to
enable those decisions to be entered into the Record of GMOs and GM product dealings.  This is
provided for in the Gene Technology (Consequential Amendments) Act 2000 (Cth).



Environment and Public Affairs Committee EIGHTH REPORT

22 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

3.15 The scheme regulates dealings with GMOs that are not regulated under the existing
regimes, mentioned above (refer also to paragraph 3.2).  As well as dealings in GMOs
the scheme covers some GM products not regulated by an existing regulatory agency,
(for example, stock-feed derived from a GM crop such as cotton).  These are known as
‘gap GMOs’ in that they are not covered by any regulatory authority under the
voluntary regime.

3.16 Issues such as trade or intellectual property rights in biotechnology are not dealt with
under this scheme.  Also the scheme does not deal with all health and environmental
concerns.  Specifically, food labelling remains the responsibility of the Australia New
Zealand Food Standards Council on advice from the FSANZ and the scheme does not
cover genetic manipulation of humans (for example, human gene therapy or human
cloning).45

The Legislative Component

3.17 As stated above, the legislative component of the scheme includes the Commonwealth
Act and its associated Acts, the Gene Technology (Consequential Amendments) Act

2000 (Cth) and the Gene Technology (Licence Charges) Act 2000 (Cth);
corresponding legislation enacted or to be enacted in each State and Territory in
Australia; and subordinate legislation and other instruments.

Commonwealth and State Acts

3.18 As a result of constitutional limitations, the Commonwealth Act does not provide full
regulatory coverage for gene technology.  Both State and Commonwealth legislation
is required to achieve a nationally consistent scheme that provides full regulatory
coverage for gene technology.

3.19 A particular dealing may be covered by the legislative power of the Commonwealth or
by that of the State.  A situation may arise, however, where uncertainty exists in
respect of whose legislative power covers the dealing.  If it is found that the
Commonwealth legislative power does not apply, and if no state legislation is in place,
the dealing can only be considered under the existing voluntary regime.  These include
dealings with GMOs by certain individuals, state departments and universities that are

                                                     
45

 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p8.
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not involved in co-operative arrangements with corporations or in interstate trade and
commerce.46

3.20 Thus, the legislation of the States and Territories is necessary to fill in these ‘gaps’ to
ensure that one regulatory system applies to all persons, things and activities within
Australia, as required by the GTA.  In this way there are no practical problems
surrounding any uncertainty that may arise.47

3.21 The Commonwealth Act only applies to dealings in GMOs (wherever in Australia
they may occur) that are engaged by the Commonwealth, Commonwealth authorities
and persons or bodies who fall within the Commonwealth’s legislative power, namely
trading, foreign or financial corporations.48

3.22 The Commonwealth Act includes a provision about the constitutional powers upon
which the Commonwealth Act is based:

13 Operation of Act

(1)  This Act applies as follows:

(a) to things done, or omitted to be done, by

constitutional corporations;

(b) to things done, or omitted to be done, in the course

of constitutional trade or commerce;

(c) to things done, or omitted to be done, by a person

that may cause the spread of diseases or pests;

(d) for purposes relating to the collection,

compilation, analysis and dissemination of
statistics;

(e) to the Commonwealth and Commonwealth
authorities;

                                                     
46

 For example, universities are commonly constituted as ‘corporations’.  It is an unresolved issue in
constitutional law whether universities could be characterised as a ‘trading corporation’ by virtue of
aspects such as selling educational services, or selling the results of research.  If they do fall within this
definition, all of the activities of universities would fall under Commonwealth control.  (Gene Technology
Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p33.)  In any event, even if a
university was not to fall under the legislative purview of the Commonwealth, the reality is that
universities rely on the Commonwealth for funding and a university may be reticent to challenge the
Commonwealth’s legislative power.

47
 Mr Logan, Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries, Western

Australia, Parliamentary Debates (Hansard), Legislative Assembly, Second Reading Speech, August 7
2001, p2080.

48
 Section 51, Constitution (Cth).



Environment and Public Affairs Committee EIGHTH REPORT

24 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

(f) to things authorised by the legislative power of the

Commonwealth under paragraph 51(xxxix) of the
Constitution, so far as it relates to the matters

mentioned in paragraphs (a) to (e) of this
subsection.

(2) In this section:

constitutional corporation means a trading, foreign or

financial corporation within the meaning of paragraph 51(xx)
of the Constitution.

constitutional trade or commerce means trade or commerce:

(a)  between Australia and places outside Australia; or

(b)  among the States; or

(c)  by way of supply of services to the Commonwealth or to a

Commonwealth authority.

3.23 The Bills increase the Commonwealth’s coverage to include State government
agencies and higher education institutions (which are not covered by the
Commonwealth Act).

3.24 It is important to note that by virtue of its constitutional power to legislate in respect
of certain areas, the Commonwealth Act will continue to apply to aspects of gene
technology regulation in WA regardless of whether or not the WA legislation is in
place.49  Western Australia is currently covered by the Commonwealth Act and will
continue to be.  When passed, the Bills will ‘fill in the gaps’.

3.25 Further, by operation of s109 of the Commonwealth Constitution, the Commonwealth
law prevails when a law of a State is inconsistent with a law of the Commonwealth.
The State law, to the extent of the inconsistency, will be invalid.

The Commonwealth Act

3.26 The Commonwealth Act is the principal Act in the national regulatory scheme.  It
received assent in December 2000 and generally commenced on June 1 2001.

                                                     
49

 For example refer to the answer of Hon Kim Chance MLC to a question on notice from Hon Dee
Margetts MLC, Western Australia, Parliamentary Debates (Hansard), Legislative Council, August 15
2002, p161.
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3.27 The Commonwealth Act:50

i) establishes the Gene Technology Regulator (Regulator) as an independent
statutory office holder for the purposes of performing functions and exercising
powers under the legislation.  The Regulator holds responsibility for
implementing the legislation;

ii) establishes three committees - the Gene Technology Technical Advisory
Committee (GTTAC), the Gene Technology Ethics Committee (GTEC) and
the Gene Technology Community Consultative Committee - to provide
scientific, ethical and policy advice respectively to the Regulator and/or the
GTMC established under the GTA;

iii) prohibits persons from dealing with GMOs unless the dealing with the GMO
is exempt, is a notifiable low risk dealing (NLRD), is on the register of GMOs
or is licensed by the Regulator;

iv) establishes a scheme for the assessment of risks to human health and the
environment associated with various dealings with GMOs, which includes
opportunities for extensive public input;

v) provides for the certification of facilities to certain containment levels and the
accreditation of organisations assessed by the Regulator to have a properly
constituted and maintained Institutional Biosafety Committee (IBC);

vi) provides for a centralized, publicly available database of all GMO and GM
product dealings in Australia;

vii) establishes comprehensive auditing, monitoring, inspection and enforcement
powers that can be adapted to individual circumstances on a case-by-case
basis; and

viii) provides that approvals granted by the GMAC (the approval body in place
under the voluntary system) prior to the date the new legislation takes effect
will be recognized under the new regulatory system until such time as the
prior approval expires, or for a period of two years after the date of effect of
the legislation, whichever is sooner.

State legislative component of the national regulatory scheme

3.28 The proposed State legislation is a package of two bills:

                                                     
50

 Mr Logan, Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries, Western
Australia, Parliamentary Debates (Hansard), Legislative Assembly, Second Reading Speech, August 7
2001, p2080.
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i) The Gene Technology Bill 2001 (Main Bill).  The Main Bill contains 196
clauses.  The purpose of the Main Bill is to establish the WA component of a
national scheme that regulates activities involving gene technology, and
GMOs, by applying precisely the same system that applies under the
Commonwealth Act in those situations where the Commonwealth Act is
constitutionally unable to reach.

ii) The Gene Technology Amendment Bill 2001 (Amendment Bill).  The purpose
of the Amendment Bill is to enable annual charges to be levied on licences
authorising certain dealings with GMOs.  The Amendment Bill deals with
matters that involve consideration of s46(7) of the Constitution Acts
Amendment Act 1899 (the imposition of taxation).

3.29 The Bills are discussed in detail in Chapters 5 and 6 of this report.

Form of the Main Bill

3.30 The Main Bill enacts the legislation in the same form as the Commonwealth Act in its
entirety.  The clause numbers in the Main Bill correspond with the section numbers in
the Commonwealth Act.  Where a provision of the Commonwealth Act is not required
in the Main Bill, for example, the provisions that establish the Office of the Gene
Technology Regulator (OGTR) and the three advisory committees, the Main Bill
contains a note referring to the effect of the Commonwealth provisions.51

The status of corresponding legislation in other jurisdictions

3.31 The status of the corresponding legislation in each of the States and the Territories to
date is as follows:

i) Queensland has passed the complementary gene technology legislation.  The
Gene Technology Act 2001 (Qld) and associated regulations commenced on
January 1 2002.  These have been declared ‘corresponding State law’ in
accordance with s12 of the Commonwealth Act.

ii) South Australia has passed the complementary gene technology legislation.
The Gene Technology Act 2001 (SA) and associated regulations, commenced
on February 1 2002.  These have been declared ‘corresponding State law’ in
accordance with s12 of the Commonwealth Act.52

                                                     
51

 Submission No 12 from Department of Agriculture.

52
 Patricia Mary Worth, Parliamentary Secretary to the Minister for Health and Ageing (Cth), declared the

Gene Technology Act 2001 (SA) and Gene Technology Regulations 2001 (SA) as ‘corresponding State
laws’ on May 16 2001.
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iii) Tasmania has passed complementary gene technology legislation.  The Gene

Technology Act 2001 (Tas) and associated regulations were assented to on
July 16 2001.  The Act and associated regulations commenced on May 1
2003.  These are yet to be declared ‘corresponding State law’.

iv) Victoria has passed the complementary gene technology legislation.  The
Gene Technology Act 2001 (Vic) and associated regulations commenced on
December 1 2001.  These have been declared ‘corresponding State law’ in
accordance with s12 of the Commonwealth Act.53

v) New South Wales has passed the complementary gene technology legislation.
The Gene Technology (New South Wales) Act 2003 and associated regulations
were passed on June 17 2003 and was assented to on June 25 2003.54

vi) In the Australian Capital Territory (ACT), the Gene Technology Bill 2002
(ACT) is currently before the Legislative Assembly, where it was introduced
in February 2002.  The Bill was referred to the Standing Committee on Health
(ACT Committee), which reported in December 2002.  A Government
response to the Committee’s recommendations has not yet been received.

vii) The Northern Territory gene technology bill is still in draft form.  It is not
known when the legislation is expected to be introduced.

3.32 For other legislative responses and policy decisions in these jurisdictions in relation to
the commercial release of GMOs, see paragraph 8.162 and Appendix 16.

The Gene Technology Intergovernmental Agreement

Overview

3.33 The GTA came into effect on September 10 2001 (when it was signed by the Hon
Peter Beattie, MP, Premier for Queensland) despite the fact that (based on the copy
provided to committee staff by the relevant State Minister), some jurisdictions had yet
to sign.55  All States and Territories have now signed the GTA, the final signature
being obtained in May 2002.56

                                                     
53

 Patricia Mary Worth, Parliamentary Secretary to the Minister for Health and Ageing (Cth), declared the
Gene Technology Act 2001 (Vic) and Gene Technology Regulations 2001 (Vic) as ‘corresponding State
laws’ on May 16 2001.

54
 New South Wales had previously introduced the Gene Technology (New South Wales) Bill 2001 which

lapsed on prorogation in February 2002.  See Appendix 16 for more information.

55
 The GTA provides that it comes into effect upon execution by the Commonwealth and four other parties

(which shall include at least three States).

56
 Hon Geoff Gallop MLA, Premier of Western Australia, signed for and on behalf of the State of Western

Australia (note: signatures on the GTA are undated).
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3.34 In summary the purpose of the GTA is to facilitate a national gene technology
regulatory scheme57 and to ensure that it remains consistent over time.  It underpins
the national system for the regulation of GMOs, describes the main components of the
scheme and describes the roles and responsibilities of each jurisdiction.

3.35 Specifically the GTA:

a) describes the main components of the national regulatory scheme, including:
the role and function of the Regulator; the membership and function of the
three gene technology advisory committees; consultation with existing
regulators of GM products; the making of regulations; and the requirement
and processes to obtain a licence to deal with a GMO (Part 2);

b) commits all governments to introduce substantially similar legislation in their
own jurisdiction (‘legislation’ includes regulations).  Each State and Territory
is to submit to its Parliament, as soon as possible, a bill or bills to form part of
the scheme, for the purpose of ensuring that the scheme applies consistently to
all persons, things and activities within Australia.  Each State and Territory is
to use its best endeavours to secure the passage of the bill or bills submitted to
its Parliament, as introduced, and commencement of the Act(s) by December
31 2001;58

c) establishes the GTMC, its membership and functions (Part 3);

d) outlines the roles of the parties in the administration and enforcement of the
scheme including arrangements for who will be responsible for costs incurred
for services provided as part of the scheme (Part 4); and

e) provides for the maintenance of a nationally consistent scheme, including a
review of the scheme within four years and specific provisions as to the
proposed amendment by any Party to the GTA or ‘participating jurisdiction’
of any legislation that forms part of the scheme (Parts 5 - 9).

3.36 The GTA is not intended to create any legal or justiciable obligation whatsoever on
the participating jurisdictions.  Disputes arising are resolved through negotiation
between the members of the GTMC or, if that fails, by reference to the Heads of
Government or their nominated representatives.59

3.37 The legislative component of the national regulatory scheme gives effect to the GTA.

                                                     
57

 Clause 3, GTA.

58
 Clause 9, GTA.

59
 Clause 41, GTA.
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Part 5 of the GTA: Maintenance of scheme and proposals for and approval of amendments

3.38 Part 5 of the GTA is pivotal to the ability of a participating jurisdiction to make
amendments to its own legislation (which includes regulations).

3.39 Each participating jurisdiction must use their ‘best endeavours’ to ensure that the
legislation forming part of the scheme remains nationally consistent.60

3.40 Any participating jurisdiction that proposes to amend its legislation forming part of
the scheme must submit the proposed amendment to the GTMC at least one month
before introduction.  The participating jurisdictions61 agree that no amendment will be
introduced (into Parliament) unless the GTMC has by special majority resolved to
approve the proposed amendment.62

For example, if the WA Government, as a participating jurisdiction, wished to make
an amendment to state legislation that formed part of the scheme, it should not do so,
unless 6 of the 9 members of the GTMC agreed.

3.41 If an amendment has been agreed to by the GTMC then all other participating
jurisdictions must introduce appropriate amendments to ensure that the scheme
remains consistent (unless otherwise agreed by the GTMC).63

For example, if the WA Government voted against an amendment proposed by
another jurisdiction but that proposal was accepted by the GTMC then WA, as a
participating jurisdiction, must introduce appropriate amendments to ensure that the
scheme remains nationally consistent.

3.42 Any participating jurisdiction that proposes to introduce legislation that would affect
the scheme (but not amend legislation forming part of the scheme) must give at least
one months written notice to the GTMC of the effect of its legislative proposals on the
scheme.64

3.43 Each participating jurisdiction must use its ‘best endeavours’ to ensure that any
subordinate instrument65 issued by the GTMC is not disallowed by its Parliament.66

                                                     
60

 Clause 32, GTA.

61
 The undertakings in the GTA (which in any event are not legally enforceable) do not prevent persons

other than the WA Government (who is the only ‘Party’ to the GTA) from introducing amendments.

62
 Clause 33, GTA.

63
 Clause 34, GTA.

64
 Clause 35, GTA.

65
 ‘Subordinate instrument’ is not defined and as evidenced by reports of the Joint Standing Committee on

Delegated Legislation (WA) may mean different things in different jurisdictions.  In WA not all
‘subordinate instruments’ are subject to the disallowance procedures of the Interpretation Act 1984
(WA).
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The Gene Technology Ministerial Council

3.44 The GTMC is the third component of the national regulatory scheme.

3.45 The GTA establishes the GTMC and outlines its functions, composition, and matters
relating to meetings.  (A copy of the GTA is attached as Appendix 10).  The functions
of the GTMC as stated in the GTA are to:67

a) issue policy principles (which the Regulator will be obligated to work within),
policy guidelines (which the Regulator is not compelled to follow, just have
regard to) and codes of practice to govern the activities of the Regulator and
the operation of the scheme;

b) approve proposed regulations for the purpose of the scheme;

c) approve the appointment (and, if necessary, the dismissal) of the Regulator
and chairpersons of the three gene technology committees and advise the
responsible Commonwealth Minister on the appointment of the members of
those bodies;

d) ensure co-ordination with other Ministerial Councils on matters relating to
gene technology and, in particular, harmonisation of regulatory processes
relating to GM products;

e) oversee generally the implementation of the scheme;

f) consider, and if thought fit, agree on proposed changes to the scheme;

g) initiate a review of the scheme (no later than four years after the
commencement of the GTA and at intervals of no more than five years); and

h) perform any other function conferred on the GTMC by the GTA.

                                                                                                                                                        
66

 Clause 36, GTA.

67
 Part 3, GTA.
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CHAPTER 4

THE REGULATORY FRAMEWORK

INTRODUCTION

4.1 This Chapter provides an overview of the regulatory framework under the national
regulatory scheme for gene technology, as provided in the Main Bill, and discusses
the State’s capacity to influence decisions made by the Regulator.  Comment is also
provided on uniform legislation.

OVERVIEW OF THE REGULATORY REGIME PROVIDED FOR IN THE MAIN BILL

4.2 The regulatory regime established by the Commonwealth Act and complemented by
the Main Bill is administered by the OGTR.  It is based on a system of prohibitions
and approvals, and assessment of the level of risk posed by the dealing.  A
fundamental requirement to any approval is that risk to human health and safety and
the environment can be managed.  Where a person can meet specific criteria, the
Regulator may grant a licence to conduct particular dealings with a GMO, including
conduct with GMOs in the open environment.

4.3 As stated previously the legislation will regulate all dealings, including research,
manufacture, production, commercial release and import, with live viable organisms
that have been modified by techniques of gene technology, including the progeny (or
descendants) of such GMOs which also share a GM trait.  Some GM products will
also be regulated, but only where the products are not regulated by an existing agency.

4.4 Under the scheme, every dealing with a GMO must be authorized by a licence issued
by the Regulator, unless that dealing is:

•  a notifiable low-risk dealing (NLRD), as set out in the regulations; or

•  an exempt dealing as prescribed in the regulations; or

•  is included in the GMO register established under the Commonwealth Act.

4.5 Anyone who deals with a GMO without satisfying the above criteria commits an
offence.  Depending on the circumstances of the offences, the penalties for
unauthorized dealings with GMOs are $5 500, $22 000, $55 000, and $220 000 or, in
some cases, imprisonment.

4.6 The licence applicant is required to provide the Regulator with a package of
information in accordance with the Regulator’s information requirements as detailed
in the Part 1 of Schedule 4 of the Gene Technology Regulations 2001 (Cth)
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(Commonwealth Regulations).  The Regulator will then assess the application and
make a decision as to whether to issue the licence or not.

4.7 To assist the Regulator in the decision making process, three advisory Committees
have been established (refer to paragraph 3.27ii).

4.8 Before issuing a licence, the Regulator will be required to prepare a risk assessment
and risk management plan (RARMP) with respect to the dealings proposed to be
authorized by the licence.  The risk assessment must take into account the risks posed
by the dealings including any risks to the health and safety of people or risks to the
environment.  The risk management plan must take into account how such risks may
be managed so as to protect the health and safety of people and the environment.

4.9 The consultation process for a licence to deal with a GMO differs, depending on
whether the dealing is to occur under contained conditions or whether the dealing
involves the intentional release68 of the GMO into the environment.

Assessment of dealings in a contained environment

4.10 If the dealing to be authorized by the licence is to be conducted in a contained
environment, the Regulator may, but is not required to, consult with the States, the
GTTAC, relevant Commonwealth authorities or agencies, local councils or any other
person that the Regulator considers necessary.  After preparing the RARMP the
Regulator makes a decision on the application.

Assessment of dealings involving an intentional release

4.11 If the dealing to be authorized by the licence involves the intentional release of a
GMO into the environment, before preparing the risk assessment and management
plan, the Regulator must first consider whether the proposed dealing may pose a
significant risks to the health and safety of people or the environment.  If the
Regulator determines that there may be such risks, the Regulator must release the
application for public consultation.  If the Regulator determines that there is no
significant risk posed then the initial public consultation is not required.  However,
copies of the application must be made available to anyone who makes a request (refer
to paragraph 4.15).

4.12 In any case where the intentional release of a GMO into the environment is involved,
the Regulator then prepares a RARMP in relation to the proposed dealing.  In
preparing the assessment and plan, the Regulator must seek advice from the States and
Territories, the Commonwealth Environment Minister, GTTAC, the Commonwealth

                                                     
68

 ‘Intentional release’ includes all commercial releases of a GMO, including viruses and bacteria, as well as
field trials of GM crops and animals, even if such trials include measures for limiting the spread of the
GMO: section 11 Commonwealth Act.
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authorities and agencies prescribed for this purpose, and local governments that the
Regulator considers appropriate.  The Regulator must take into account the advice
received.

4.13 The Regulator is then required to notify the public of the risk assessment and
management plan; invite input on the draft document from the public; and seek advice
from the entities referred to above in paragraph 4.12.  Input on the draft document is
taken into account in preparation of the final document.

4.14 After preparing the risk assessment and management plan, the Regulator then makes a
decision on the application.  To aid in decision making the Regulator may take other
actions the Regulator considers appropriate, including holding public hearings.

4.15 A copy of the licence application or risk assessment or risk management plan, is
available to anyone who makes a request.  Copies must be provided but confidential
commercial information and any information about the applicant’s relevant
convictions (within the meaning of clause 58 of the Main Bill) are excluded.

Issue of a licence

4.16 The Regulator may not issue a licence unless satisfied that any risks posed by the
dealing to be authorized can be managed in a way that protects the health and safety of
people and the environment.  The Regulator is prohibited from issuing a licence if he
or she is satisfied that it would be inconsistent with a policy principle issued by the
GTMC, or unless the applicant is a suitable person to hold a licence.

4.17 The Regulator may attach conditions to the licence, and give directions to a licence
holder, or to a person covered by a licence.  Licences may be suspended, cancelled or
varied.

4.18 Licences may be granted without an expiry date, unless otherwise specified by the
Regulator.

4.19 The details of a licence granted by the Regulator will be available for public scrutiny
on the record of GMO and GM product dealings.

Review of Regulator’s decision

4.20 The licence applicant may appeal against certain decisions of the Regulator.
Decisions that may be reviewed are those that relate to: the licence and licence
conditions; certification of a facility and conditions of certification; accreditation of an
organisation and conditions of accreditation; decisions relating to confidential
commercial information; and decisions of the Regulator performing functions under
State laws, for example, making a licensing decision under a State law.  Review of
decisions is not available to third parties.
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Inspection, monitoring and enforcement

4.21 The Regulator is provided with powers of inspection in relation to monitoring and
enforcement.  A number of mechanisms provide for post-approval monitoring and
enforcement to ensure compliance with the conditions imposed on persons dealing
with GMOs and with the provisions of the legislation.69

4.22 The regulatory regime does not provide for the regulation of the use of approved
GMOs in agriculture, such as Roundup Ready® canola.70  This is to be self-regulated
by industry and is to be supplemented by government monitoring.  The Primary
Industries Standing Committee (Commonwealth) (PISC)71 is developing guidelines to
assist in the industry regulation of GM crops.

STATE’S INVOLVEMENT IN DECISION MAKING

4.23 Western Australia (and other States and Territories) play a role in the licensing
process under the Bills.  All licence applications submitted to the Regulator may
receive analytical and unbiased scrutiny and input to the assessment and management
of risks associated with the issuing of a licence.

4.24 This is provided for in the GTA which states that the Commonwealth Act and the
State Acts must provide for a risk assessment process that “requires the Regulator to

seek advice from the States and Territories on an application for a licence to
authorise an intentional release into the environment of a GMO, both on matters

relevant to the preparation of the risk assessment and risk management plan, and on
that assessment and plans following their preparation”.72

4.25 In WA, the Gene Technology Interdepartmental Committee (GTIDC) has the role of
presenting the Regulator with a technical response from WA to the assessment of any
dealing submitted to the GTIDC for consideration.73  (See paragraph 4.28 below).

4.26 Under the provisions of the Main Bill (in accordance with the GTA), in respect of
considering licences for dealings involving the intentional release of a GMO into the

                                                     
69

 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p19.

70
 Roundup Ready® canola is a canola variety that has been genetically modified to enable the emerged

canola plant to be tolerant to in-crop, over-the-top glyphosate applications.

71
 The PISC provides support to the Primary Industries Ministerial Council (PIMC) in the achievement of

its objectives and to develop co-operative and co-ordinated approaches to matters of concern to the
PIMC.  The objective of the PIMC is to develop and promote sustainable, innovative and profitable
agriculture, fisheries/aquaculture, food and forestry industries.  Membership of the PISC comprises
departmental heads/CEOs of relevant Commonwealth/state/territory and New Zealand agencies. Four
permanent advisory committees support the PISC.

72
 Clauses 6(c) and 10(c), GTA.

73
 Letter from Dr Sue Sutherland, Chair, Gene Technology Interdepartmental Committee, Department of

Agriculture, November 8 2002.
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environment, the Regulator must seek the views of the States on matters relevant to
the preparation of the risk assessment and the risk management plan and the Regulator
must take this advice into account.  The Regulator must also seek the advice of the
States on the final plans.  In the consideration of licences for dealings not involving an
intentional release, the Regulator may seek the advice of the States but is not required
to (refer to paragraphs 4.10, 4.12 and 4.13.

4.27 In summary, the Regulator must seek advice from affected States about the
environmental and health effects of GMOs when deciding whether to issue a GMO
licence involving intentional release of a GMO into the environment.  The Regulator
must take any advice it receives from affected States into account in making its
decisions.  The State’s concerns about environmental and health impacts of GMOs are
to be dealt with by the Regulator through the licensing process described in the
Commonwealth Act, rather than by any separate State process.

The WA Gene Technology Interdepartmental Committee

4.28 The GTIDC, which was established in 1999, is an advisory body to the OGTR.  The
final decisions are the responsibility of the Regulator.  The terms of reference of the
GTIDC are attached at Appendix 11.

4.29 State agencies and departments that sit on the GTIDC are the Departments of the
Environment, Water and Catchment Protection; Conservation and Land Management;
Premier and Cabinet; Industry and Technology; Consumer and Employment
Protection (Worksafe); Health; Agriculture; Fisheries; and the Chemistry Centre
(WA).  Visitors with expert knowledge are invited to attend when required as are
members of the Local Government Association of Western Australia (when it is
evident that there are implications for local government).

4.30 The GTIDC’s role is to provide:

•  a rigorous scientific assessment of applications for RARMPs that are
submitted to it by the OGTR;

•  to provide information and opinion to the Ministers on current or future
applications and RARMPs that might have implications for WA; and

•  to provide a WA perspective, to the OGTR, on all applications and RARMPs.

4.31 The process followed by the GTIDC on receipt of notice from the OGTR that an
application or RARMP has been released for public comment is:74

                                                     
74

 Letter from Dr Sue Sutherland, Chair, Gene Technology Interdepartmental Committee, Department of
Agriculture, June 16 2003.
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•  Copies of the application or RARMP are provided to the GTIDC members
and coopted technical experts who provide expert technical advice on the
human health and safety issues or environmental issues specific to the
application or RARMP to be considered.  These visitors may be drawn from
government agencies, the Universities, the Telethon Institute of Child Health
Research, Western Australian hospitals and any other institution deemed
appropriate.  These experts provide GTIDC members with specific
information relevant to the application or RARMPs.

•  The documentation is considered and discussed in detail at a meeting of the
GTIDC; (often on a page by page basis).  If the proponent is a Western
Australian, he or she is invited to the meeting in order to outline a scope of the
work involved and answer questions from the GTIDC.

•  The GTIDC’s recommendation to the OGTR is discussed within the meeting.
The recommendation is minuted together with any questions, comments or
discussion.

•  A Briefing Note is prepared and a copy of the minutes is sent to the Minister
for Agriculture, Forestry and Fisheries (via the Director General) as the
Minister for Primary Industries and the lead Minister on Gene Technology for
the Government.  This Briefing Note identifies any issues that may be
contentious for WA.

•  An agenda item is prepared for the Cabinet Standing Committee on
Environmental Policy and forwarded to that committee’s Executive Support
Officer in the Office of the Premier and Cabinet.

•  An extract of the Minutes relating to the applications or RARMPs is faxed and
mailed to the OGTR to meet the due date for submissions.

4.32 The Committee notes that the activities of the GTIDC will not be altered by the
passage of the Main Bill.

4.33 The Committee also notes that the GTIDC is a technical committee and does not seek
community input into its consideration.  Community consultation is undertaken by the
Regulator.

UNIFORM LEGISLATION

4.34 The Bills are an example of ‘uniform legislation’.  Uniform legislation arises out of
national uniform schemes of legislation and intergovernmental agreements.

4.35 National legislative schemes have been addressed in a 1996 Position Paper on the
Scrutiny of National Schemes of Legislation by the Working Party of Representatives
of Scrutiny Committees throughout Australia (1996 Position Paper).  The 1996
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Position Paper emphasizes that it does not oppose the concept of legislation with
uniform application in all jurisdictions across Australia.  It does, however, question
the mechanism by which those uniform legislative schemes are made into law and
advocates the recognition of the importance of the institution of Parliament.

4.36 A common difficulty with most forms of national scheme legislation is that any
proposed amendments may be met by an objection from the Executive that
consistency with the legislative form agreed among the various Executive
Governments is a ‘given’.75

4.37 National legislative schemes can take a number of forms.  Nine different categories of
legislative structures promoting uniformity in legislation, each with a varying degree
of emphasis on national consistency or uniformity of laws and adaptability have been
identified.  The legislative structures are summarized in Appendix 12 to this report.76

4.38 The Main Bill is an example of ‘complementary’ or ‘mirror’ legislation. This
legislative structure is used when there is dual, overlapping or uncertain division of
constitutional powers (refer to paragraphs 3.18 to 3.25).

4.39 The identifying feature of this structure is the enactment of separate consistent
legislation in all participating jurisdictions.  This structure emphasizes consistency,
assuming the Bills pass through each Parliament as originally drafted.  Therefore, as
the Main Bill is ‘mirror’ legislation, it requires a high degree of conformity with the
Commonwealth legislation.

Scrutiny principles

4.40 One of the recommendations of the 1996 Position Paper was the adoption of the
following uniform scrutiny principles:

•  Does the Bill trespass unduly on personal rights and liberties?77

•  Does the Bill inappropriately delegate legislative powers?78

                                                     
75

 For example refer to the Working Party of Representatives of Scrutiny of Legislation Committees
throughout Australia, Scrutiny of National Schemes of Legislation Position Paper, October 1996, pp7 –
12.  Also refer to Legislative Council, Standing Committee on Uniform Legislation and General
Purposes, Report No 1: Offshore Minerals Bill 2001, Offshore Minerals (Registration Fees) Bill 2001 and
Offshore Minerals (Consequential Amendments) Bill 2001, Western Australia, June 26 2002.

76
 Ibid.  Also see reports of the Legislative Assembly, Standing Committee on Uniform Legislation and

Intergovernmental Agreements, Western Australia and the Legislative Council, Standing Committee on
Uniform Legislation and General Purposes, Western Australia.

77
 For example: strict liability offences, reversal of the onus of proof, abrogation of the privilege against

self-incrimination, inappropriate search and seizure powers, decision making safeguards (such as, written
decisions and reasons for decisions), personal privacy, decisions unduly dependent on administrative
decisions.
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4.41 The Committee has had regard to these principles as a framework for the scrutiny of
the Bills.

What will happen if the Main Bill is not passed?

4.42 The Committee notes the advice of the Department that if the Main Bill is not passed,
dealings with GMOs that are not covered by the Commonwealth Act will be left
unscrutinized, unregulated and without independent monitoring.  Without the State
Act, the objective of the scheme (that it apply consistently to all persons, things and
activities within Australia) will not be achieved.  The Committee also notes the
Department’s view that: 79

this would not only be unfair but also dangerous for the protection of
health, safety and the environment.  As well, it would undermine the

public’s right to know what is happening in this area of technology.

And

The proponents with the most to gain by claiming they are not
covered by the Commonwealth Act will be those proponents whose

work poses the most risk to the health and safety of people or the
environment and who are therefore least likely to be given a licence

to carry on those dealings or most likely to be subject to stringent
licence conditions.  Such proponents will have substantial motivation

to structure their business arrangements to ensure that they fall
outside of the reach of Commonwealth Act and to pursue legal action

to prove this if necessary.  This will not be possible with the State Act
in place.

Amending the Main Bill

4.43 The Committee notes the advice of the Department that any amendments made to the
Main Bill would only apply in relation to dealings with GMOs over which WA has
jurisdiction.  Such amendments would only apply where the State Act rather than the
Commonwealth Act covered the dealing or the entity involved.  (Refer to paragraphs
3.18 to 3.25).

4.44 Amendments to the Main Bill that lead to substantial differences between the State
Act and the Commonwealth Act could lead to a refusal by the Commonwealth
Minister to declare the State Act to be a ‘corresponding State law’, and thus render it

                                                                                                                                                        
78

 For example: ‘Henry VIII clauses’, insufficient parliamentary scrutiny of the exercise of legislative
power.  A ‘Henry VIII clause’ is a clause of an Act of Parliament, which enables the Act to be amended
by subordinate or delegated legislation.

79
 Submission No 12 from Department of Agriculture.
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inoperable as part of the national regulatory scheme.  For example, if the State Act
was not declared a ‘corresponding State law’, s17 of the Commonwealth Act would
not apply and there will be no authority for the conferral of powers on Commonwealth
officers.  This would leave the State Act incapable of operating.

4.45 The Committee notes the advice of the Department that any proposed amendment to
the Main Bill should be effected on a national basis through the mechanisms referred
to in the GTA and the legislation (see paragraphs 3.40 and 3.41).  In particular,
proposals for change should be considered when the legislation is reviewed as
required by the Commonwealth Act and by the Main Bill when passed.  The
Commonwealth Act will be due for review as at June 21 200580 (see paragraph 3.40).

                                                     
80

 Submission No 12 from Department of Agriculture.
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CHAPTER 5

THE GENE TECHNOLOGY BILL 2001

INTRODUCTION

5.1 This Chapter provides comment on specific clauses of the Gene Technology Bill 2001
(Main Bill).

5.2 Of the 53 submissions received by the Committee only four submissions provided
comment on specific clauses of the Main Bill.81  The Committee has considered these
comments in its scrutiny of the Main Bill.

5.3 In this Chapter the Committee has made recommendations to amend the Main Bill.  In
so doing the Committee is mindful of the fact that the GTA, although it is not intended
to create any legal or justiciable obligation whatsoever on the participating
jurisdictions, commits all governments to introduce substantially similar legislation in
their own jurisdiction; to ensure that the scheme applies consistently to all persons,
things and activities within Australia; and to use its best endeavours to secure the
passage of the bill or bills submitted to its Parliament, as introduced (refer to
paragraph 3.35).  Further, the GTA strictly regulates amendments to legislation
forming part of the scheme (refer to paragraphs 3.38 to 3.43).

5.4 Accordingly, because of the restrictions imposed by the national regulatory scheme,
any amendments to the Main Bill that the Committee recommends to the Council in
this report may require the Government to make representation to the GTMC pursuant
to the GTA to facilitate changes to the state legislation and the rest of the national
scheme.  In this regard, all amendments to the Main Bill that the Committee
recommends apply equally to the Commonwealth Gene Technology Act 2000 and the
corresponding State laws of other participating jurisdictions.

5.5 The Committee is also aware that the final form of the Bills may have an impact on
whether or not the State legislation is accepted as part of the national regulatory
scheme.  Depending on the amendments, changes to the Main Bill that are not also
effected to Commonwealth and other State legislative components of the national
regulatory scheme may result in different procedures, standards or requirements
operating in respect of those dealings covered by State legislation compared to those
dealings covered by, for example, the Commonwealth Act.  These matters are
discussed at paragraphs 4.43 to 4.45 and 5.31 to 5.34.

                                                     
81

 Submission No 8 from Environmental Defender’s Office, No 15 from Hon Dee Margetts MLC, Member
for the Agricultural Region, No 21 from Centre for Legumes in Mediterranean Agriculture and No 47
from Conservation Council of Western Australia Inc.
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CONTENTS OF THE MAIN BILL

5.6 The Main Bill contains 196 clauses in 13 Parts:

i) Part 1 - Preliminary

ii) Part 2 - Interpretation and operation of Act

iii) Part 3 - The Gene Technology Regulator

iv) Part 4 - Regulation of dealings with GMOs

v) Part 5 - Licensing system

vi) Part 6 - Regulation of notifiable low risk dealings and dealings on the GMO
Register

vii) Part 7 - Certification and accreditation

viii) Part 8 - The Gene Technology Advisory Committee, the Gene Technology
Community Consultative Committee and the Gene Technology Ethics
Committee

ix) Part 9 - Administration

x) Part 10 - Enforcement

xi) Part 11 - Powers of inspection

xii) Part 12 - Miscellaneous

xiii) Part 13 - Consequential amendments

SPECIFIC CLAUSES OF THE MAIN BILL

Part 1:  Preliminary

5.7 This Part of the Main Bill addresses the commencement and objects of the Main Bill.

5.8 There are 8 clauses under this Part.

Clause 3 - Object of Act

5.9 Clause 3 states that the object of the Main Bill is to protect the health and safety of
people, and to protect the environment, by identifying risks posed by or as a result of
gene technology, and by managing those risks through regulating certain dealings with
GMOs.
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Clause 4 - Regulatory framework to achieve object

5.10 Clause 4 provides that the object of the Act is to be achieved through a regulatory
framework which:

“aa) provides that where there are threats of serious or irreversible
environmental damage, a lack of full scientific certainty should not be

used as a reason for postponing cost-effective measures to prevent
environmental degradation;

a) provides an efficient and effective system for the application of gene
technologies; and

b) operates in conjunction with other Commonwealth and State
regulatory schemes relevant to GMOs and GM products.”82

The precautionary principle

5.11 Clause 4 provides that the object of the Act is to be achieved through a regulatory
framework, which includes the precautionary principle (cl 4(aa)).

5.12 The precautionary principle is based on the concept of taking anticipatory action to
prevent possible harm under circumstances where there is a level of scientific
uncertainty.83  Furthermore, adoption of new activity may be halted because of the
level of risk involved:

The precautionary principle is about the burden of proof, a concept

accepted in law for many years.84

5.13 By including the precautionary principle in the regulatory framework to achieve the
object of the legislation, it is considered that the precautionary approach will be
underpinned in the Main Bill.  For example, as was noted in the Senate Community
Affairs References Committee (Senate Committee) Report ‘A Cautionary Tale: Fish

                                                     
82

 The Explanatory Memorandum states that the other regulatory schemes include Foods, Therapeutic
Goods, Agriculture and Veterinary Chemicals, and Industrial Chemicals.  Also the Quarantine Act 1908
(Cth) governs import of GMOs and other existing State legislation which may also effect the use of
GMOs, such as environment and fisheries legislation.

83
 Green, Cathy, A New National Scheme to Regulate Gene Technology in Australia: The Gene Technology

Bill 2001, Research Brief No 2001/27, Queensland Parliamentary Library, p8.  For further information
regarding the precautionary principle refer to the Senate, Community Affairs References Committee, A
Cautionary Tale: Fish Don’t Lay Tomatoes - Report on the Gene Technology Bill 2000, Commonwealth,
November 2000.

84
 Saunders, Peter., Institute of Science in Society, Third World Network, Biosafety Briefings, December

2002, (www.twnside.org.sg).  For further information on the precautionary principle refer to Senate,
Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes - Report on the
Gene Technology Bill 2000, Commonwealth, November 2000.
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don’t Lay Tomatoes’ Report on the Gene Technology Bill 2000 (Senate Committee
Report):85

If the Regulator is aware of threats to the environment, then the

obligation is to take action even if there is a lack of scientific certainty
about the extent of the threat.

In the case of GMOs this would suggest that the Regulator should
postpone approval for release of GMOs where it is believed there was

a threat of serious or irreversible environmental damage.  Equally the
Regulator might apply the principle to decide to approve an

application subject to a rigorous set of conditions to forestall or
minimise any threats of damage even if there was not scientific

certainty that those measures would be absolutely necessary.86

5.14 It has been suggested that the legislation provides clear instructions to the Regulator
about how to apply precaution in considering each application, thus ensuring that a
precautionary approach is applied.  For example the Regulator is:87

•  empowered to obtain scientific evidence from a range of sources, including
independently commissioned research;

•  required to identify risks to people or the environment posed by each dealing;

•  required to determine a risk management plan for each dealing;

•  required to reject the application if the risks cannot be managed;

•  required to establish a monitoring program; and

•  required to take or order remedial action if required.

5.15 In respect of the manner in which the precautionary principle has been incorporated in
the Main Bill the Committee notes that it has also been suggested that:88

5.15.1 The wording of the precautionary principle in the Main Bill is weaker than the
wording in other statutory formulations, for instance, the Environment

Protection and Biodiversity Conservation Act 1999 (Cth) and Environmental
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 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -
Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p45.

86
 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p38.

87
 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p40.

88
 See also Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library.
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Protection Amendment Bill 2002 (WA), neither of which require preventative
measures to be ‘cost-effective’.

5.15.2 The Main Bill provides no guidance as to how the regulatory framework is to
take account of the precautionary principle.  The most obvious way in which
the principle would be incorporated into the regulatory regime is as a relevant
consideration for decision-makers (for instance, in deciding whether to grant a
licence).  However, the Main Bill does not specifically include the
precautionary principle as a matter which decision-makers must take into
account.  Arguably, since the regulatory regime is required to provide for a
precautionary approach, the precautionary principle would form a ‘relevant
consideration’89 for a decision-maker.  In this respect the Main Bill can be
contrasted with the Environment Protection and Biodiversity Conservation
Act 1999 (Cth) which, at various places, requires decision-makers to have
regard to principles of Ecologically Sustainable Development90 (see, for
instance, s136 of that Act).91

5.15.3 Further, in this regard, there is possible conflict between the sub-clauses of
clause 4 of the Main Bill.  Conceivably, the provision of an efficient and
effective system for the application of gene technologies could be in conflict
with a precautionary approach.  The Main Bill does not provide any guidance
as to how a possible conflict is to be resolved.

5.16 The Committee notes that there are differing views on the form and adequacy of
inclusion of the precautionary principle in the Main Bill.

5.17 The Committee observes that clause 4 of the Main Bill enshrines the precautionary
approach to ensure that the risks associated with GMOs are identified and properly
managed, but also provides recognition for the development of gene technology
through the provision of an efficient and effective system for the application of gene
technologies.

                                                     
89

 In exercising a discretionary power (for example, the power to grant a GMO licence under clause 55 of
the Main Bill), an authority must have regard to all matters which it is bound by statute, expressly or
impliedly, to consider, and must not be guided by considerations that are irrelevant – see Hotop, S.D.,
Principles of Australian Administrative Law, (Sixth Edition), Law Book Company, 1985, p225.  In
practice, it is very difficult to prove that an authority either disregarded a relevant consideration, or had
regard to an irrelevant one, particularly where there is no obligation on the authority in question to
provide reasons for the decision.

90
 Ecologically Sustainable Development is defined as ‘using, conserving and enhancing the community’s

resources so that ecological processes, on which life depends, are maintained, and the total quality of life,
now and in the future, can be increased’.  Environment Australia, Commonwealth of Australia,
http://www.ea.gov.au/esd/index.html, (accessed June 30 2003).

91
 Refer to McIntosh, Lee., Solicitor, Environmental Defenders (WA), Transcript of Evidence, November

21 2002, p1, submission No 8 from Environmental Defenders Office and No 15 from Hon Dee Margetts
MLC, Member for the Agricultural Region.
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5.18 The Committee supports research and development of gene technologies and
recognizes that this research might clarify the extent of risks posed and discover
benefits that gene technology may bring.  The Committee also supports the need to
adopt a cautious approach in relation to gene technology.

5.19 The Committee supports the inclusion of the precautionary principle as the underlying
basis of the regulatory framework in order to protect the health and safety of people,
and to protect the environment.

Clause 6 - Act to bind the Crown

5.20 Clause 6 states that the Act binds the Crown in right of Western Australia and, so far
as the legislative power of the Parliament permits, the Crown in all its other capacities.
The Crown is not liable to be prosecuted for an offence.

5.21 The Committee notes that civil remedies are still available (such as injunctions,
declarations or orders from the court) for example, to stop certain conduct contrary to
the Act.

Part 2:  Interpretation and operation of Act

5.22 This Part of the Main Bill sets out the interpretation and operation of the Bills,
outlines provisions to ensure a nationally consistent scheme and enables the GTMC to
issue policy principles, policy guidelines and codes of practice.

5.23 There are 17 clauses under this Part.

Clause 10

5.24 Clause 10 contains a number of definitions and phrases used in the Main Bill.  Clause
10(2) states that the GTMC must carry out a function prescribed in the Act in
accordance with the requirements of the GTA.  This clause ensures the GTMC
operates within the terms of the GTA.  If it did not then the action would most likely
be ultra vires - beyond power.  It emphasizes the interdependent nature of the three
components of the national regulatory scheme (see paragraph 3.11).

Clause 11 - Meaning of intentional release of a GMO into the environment

5.25 Clause 11 defines the meaning of intentional release of a GMO into the environment.
This definition covers field trials of GM crops and animals and any commercial
release of a GMO into the environment.92  This definition is important as it is used to
determine the applicable assessment path when seeking to obtain a licence for a
dealing.
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 Explanatory Memorandum to the Gene Technology Bill 2001.
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Clause 14 - Wind-back provision

5.26 Clause 14 ‘Wind-back of reach of Act’ is a provision that is not contained in the Main
Bill but is included in the Commonwealth Act.  It is relevant to the interaction of state
and federal regulatory regimes.

5.27 Clause 14 of the Commonwealth Act provides that in certain circumstances, a State
may elect to deal with a matter under State laws rather than Commonwealth law.  This
may occur in relation to:

i) the spread of diseases or pests (s13(1)(c)); and

ii) dealings with GMOs by higher education institutions, State agencies or a
person authorized to undertake the dealing by a licence held under a
corresponding State law by such entities.93

5.28 The rationale for this appears to be concern over the constitutional authority and
responsibility for these matters - to avoid any doubt about Commonwealth
jurisdiction, the States may elect to use their own laws under the wind-back provision.

5.29 The provision recognizes that in certain areas the State may wish to apply its own
laws.  The State may only do so in the circumstances outlined above at paragraph
5.27.

5.30 The Committee was advised that:

This provision is more a matter of principle and the avoidance of

questions as to whether the Commonwealth or the State Act applies in
any particular case covered by the wind-back provision.  While the

Commonwealth Act may cover some of these things, some of them
may be outside the reach of the Commonwealth Act and it is for the

purpose of coverage of these, that corresponding State law is needed.
Once the State Act is in place, all dealings will be covered either by

the Commonwealth Act or the State Act or both.  If the wind-back
provision is utilised, there will be no need to question which Act

applies in relation to these things, it will be the State Act.94

                                                     
93

 ‘State agency’ is defined in the Main Bill as meaning the Crown in the right of Western Australia, a
Minister of the Crown in the right of Western Australia, an agency within the meaning of the Public
Sector Management Act 1994, an instrumentality of the State of Western Australia, including a body
corporate established for a public purpose by or under a law of the State of Western Australia, or a
company in which a controlling interest is held by either the Crown, a Minister, or instrumentality of the
State.

94
 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, February 3 2003.
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Clause 16 - Concurrent Law

5.31 Clause 16 ‘State laws may operate concurrently’ is a provision that is not contained in
the Main Bill but is included in the Commonwealth Act.  It is relevant to the
interaction between state and federal regulatory regimes.

5.32 Section 16 of the Commonwealth Act provides that the Act does not exclude State
laws that may be read concurrently with the Act (that is, not in conflict, as s109 of the
Commonwealth Constitution would apply so as to make the Commonwealth law
prevail).  However, in certain circumstances, the Governor General may prescribe, by
regulation, that a particular State law does not apply where that State law deals with
the licensing or regulation of GMOs in the absence of a ‘corresponding State law and
contrary to the aims of the Commonwealth Act.

5.33 For example, if the State does not introduce a licensing regime along the
Commonwealth lines, but simply introduces its own scheme that prohibits GMOs
entirely, it is likely that the Governor General would prescribe that State law to render
it inoperative in so far as it conflicted with the maximum extent of the Commonwealth
Act.

5.34 It is intended that the Main Bill, if passed, be declared a ‘corresponding law’.  Should
amendment to the Main Bill result in substantial differences between the State Act and
the Commonwealth Act, this may result in the refusal of the Commonwealth to
declare the State Act to be a ‘corresponding State law’.  This would mean that the
State Act would be incapable of operating where the Commonwealth Act covered the
field.  The State Act would only operate to the extent that the Commonwealth has no
jurisdiction.  For example, the Commonwealth Regulator would not be empowered to
exercize all the crucial functions of the regulatory system.95

Clause 17 - Conferral of functions on Commonwealth officers and bodies

5.35 Clause 17 ‘Conferral of functions on Commonwealth officers and bodies’ is a
provision that is not contained in the Main Bill but is included in the Commonwealth
Act.  It is relevant to the implementation of the state and federal regulatory regimes, in
particular the conferral of functions on Commonwealth officers and bodies.

5.36 Section 17 of the Commonwealth Act allows corresponding State laws to confer
functions, powers and duties on the Regulator and other officers and authorities of the
Commonwealth and on the committees established under the Commonwealth Act.  It
then authorizes those persons or bodies to perform those functions, powers or duties.
Clause 17 also enables corresponding State laws to empower the Regulator to include
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 Submission No 12 from Department of Agriculture.
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or vary matters on the GMO Register and enter information on the Record of GMOs
and GM product dealings.96

5.37 In light of previous legislation reviewed by the Council in relation to the potential
constitutional problems that have been raised in the R v Hughes case ((2000) 202 CLR
535),97 the Committee wrote to the Minister to ascertain if this case had implications
for the Bills.  The Committee was advised that the Main Bill was drafted with an
awareness of the High Court decision in R v Hughes but no special provisions were
considered necessary and none are included:

It is clear that State laws may confer functions on Commonwealth

officers or Commonwealth authorities so long as the Commonwealth
consents to the conferral of power.  The State Gene Technology Bill

confers functions on the Gene Technology Regulator and this is
allowed by section 17 of the Commonwealth Act.

Where the Hughes principle may present a difficulty is where a
Commonwealth law imposes a duty (as opposed to conferring a

capacity) on a Commonwealth officer to exercise a function (under a
State law) that can have an adverse effect on individuals.  In such a

situation the Commonwealth law that imposes that duty must be
supported by one or more of the heads of Commonwealth legislative

power contained in section 51 of the Constitution.

…The drafters of the Commonwealth Act were satisfied that the

scheme being established was sufficiently distinguishable from the
situations referred to in Hughes and that the Act, as drafted, was

adequate.98

Clauses 19, 179 to 183 - Review of decisions made by the Regulator

5.38 The Main Bill contains provisions that allow for the review of decisions of the
Regulator (clauses 19 and 179 to 183).  (Refer to the table below at paragraph 5.46 for
a list of the reviewable decisions).

5.39 The Regulator first reviews decisions internally (other than a decision made by the
Regulator personally).  If the applicant is not satisfied with the result, or it is a
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 Explanatory Memorandum to the Gene Technology Bill 2000, p9.

97
 For example, the Federal Courts (State Jurisdiction) Bill 1999.  See also the following Reports of the

Legislative Council Standing Committee on Legislation: Report in Relation to the Corporations Bills,
June 19 2001; Report in Relation to the Co-operative Schemes (Administrative Actions) Bill and the
Agricultural and Veterinary Chemicals (Western Australia) Amendment Bill 2001, Western Australia,
June 28 2001; and Report in Relation to the Acts Amendment (Federal Courts and Tribunals) Bill 2001,
October 23 2001.

98
 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, April 28 2003.
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reviewable decision made personally by the Regulator, he or she may apply to the
Administrative Appeals Tribunal (AAT) for review (clauses 181 to 183).

5.40 Clause 183 provides for external review of a ‘reviewable decision’ by the AAT under
the Administrative Appeals Tribunal Act 1975 (Cth).  Clause 179 sets out those
‘reviewable decisions’ for this purpose.

5.41 Additionally, if State legislation is a ‘corresponding State law’ then clause 19 also
provides for external review of a ‘reviewable decision’ via an application to the AAT
under the Administrative Appeals Tribunal Act 1975 (Cth).  For this purpose the
Commonwealth Act will apply as a law of WA (except Part IVA of that Act entitled
‘Appeals and references of questions of law to the Federal Court of Australia’).

5.42 A decision is a ‘reviewable decision’ according to sub-clause 19(2) if:

•  the State Act provides for a review by the AAT (as it does in clause 179); and

•  the decision is declared by Commonwealth Regulations to be a reviewable
State decision for the purposes of s19 of the Commonwealth Act.

5.43 The Explanatory Memorandum to regulation 37 of the Commonwealth Regulations
states:

This Regulation anticipates that at some time in the future a list of

reviewable State decisions (under section 19 of the Gene Technology
Act) may be included against this Regulation.  However, at the

commencement of these regulations, no such decisions are recorded.
This is because at the time of commencement of these regulations, no

State or Territory will have a corresponding State law in place
(prescribing that decisions made by the Regulator in performance of

a function or power conferred under a corresponding State law are
reviewable State decisions).

5.44 The Commonwealth Regulations commenced operation on June 21 2001.  Although
States such as Victoria and South Australia have passed corresponding State laws,
regulation 37 does not appear to have been given any force or effect to date.  Presently
there are no decisions specified as ‘reviewable State decisions’ in the Commonwealth
Regulations for the purposes of those States’ equivalents of clause 19 of the Main
Bill.99

5.45 Thus, clause 19 of the Main Bill is of no practical effect until such time as the State
legislation is declared a ‘corresponding State law’ and Commonwealth Regulations

                                                     
99

 Regulation 37, Gene Technology Regulations 2001 (Cth).
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are issued setting out ‘reviewable State decisions’.  This will affect the ability of State
applicants to utilize the review process set out in Part 12, Division 2.

5.46 The Committee was advised that the State provisions referred to in clause 179 will
also be specified in regulation 37 of the Commonwealth Regulations as ‘reviewable
State decisions’ for the purposes of clause 19.  This will mean that all the decisions of
the Regulator that are reviewable by the AAT under the Commonwealth Act will also
be reviewable when made under the State Act.100

Reviewable decisions101

Item Decision Provision under
which decision made

1. To refuse to issue a licence Section 55

2. To impose a licence condition Section55

3. To suspend or cancel a licence Section 68

4. To vary a licence Section 71

5. To refuse to certify a facility Section 84

6. To specify a condition of
certification

Section 86

7. To vary a certification Section 87

8. To suspend or cancel a certification Section 88

9. To refuse to accredit an organisation Section 92

10. To specify a condition of an
accreditation

Section 94

11. To vary an accreditation Section 95

12. To suspend or cancel an accreditation Section 96

13. To refuse to declare information to
be confidential commercial
information

Section 185

14. To revoke a declaration that
information is confidential
commercial information

Section 186
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 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, April 28 2003.

101
 Clause 179, Main Bill.
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Third party review

5.47 The Committee notes, however, that the decisions of the Regulator are not open to
third parties and are only reviewable by an ‘eligible person’, (for example, the
applicant for, or holder of, the relevant approval), not by other persons aggrieved by
the Regulator’s decision.  Thus, for example, a neighbouring farmer cannot apply for
review of conditions imposed on a GMO licence issued for a field trial in the vicinity
of his or her farm.102

5.48 The Main Bill has received criticism as it limits the ability of interested third parties
from inquiring into decisions made by Regulator.  Appeals are restricted to the Federal
Court and then only if the appellant can meet the Federal Court’s criteria for
determining whether a person is ‘aggrieved’ by the decision.103

5.49 It has been submitted to the Committee that the Main Bill should include provision for
third party review of the decisions of the Regulator in relation to licence
applications.104

5.50 The Committee notes that both the Senate and ACT Committees provided comment
on the issue of third party review.  The Senate Committee Report recommended that
the Gene Technology Bill 2000 (Cth) (Commonwealth Bill) should provide for the
right of third parties to apply for the review of a decision of the Regulator:

The Committee believes that the Bill as it stands unfairly

discriminates against third parties wishing to appeal the grant of
licences and as such is discriminatory, against principles of natural

justice, and against the public interest and will undermine public
confidence in the system.105

5.51 The Senate Committee Report noted reasons as to why third party review was not
provided for.  These included:106

•  taking into account the open assessment processes described under the Bill, it
would be timely and costly to review the decisions of the Regulator;

                                                     
102

 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p21.

103
 An aggrieved person is one who can establish under the Administrative Decisions (Judicial Review) Act

1977 (Cth) that one has ‘standing’ or a ‘special interest’ as required by the Federal Court in the decision
of the Regulator.

104
 See for example, Submission No 8 from Environmental Defender’s Office and No 15 from Hon Dee

Margetts MLC, Member for the Agricultural Region.

105
 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, Commonwealth, November 2000, p144.

106
 Ibid, pp143-144.
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•  the review mechanisms are consistent with other regulatory systems, such as
the FSANZ;

•  the capacity for vexatious review of decisions is reduced which helps ensure
certainty of decisions made by the Regulator; and

•  limiting the rights of review to the AAT is consistent with Commonwealth
policy.

5.52 Arguments against third party review provided in the Senate Committee Report
included:107

•  strain on the resources of the Regulator and the AAT;

•  industry and primary producer groups consulted by that committee do not
support third party review, holding the view that the review provided for in
the Bill is adequate; and

•  the Regulator always has the discretion to vary, suspend or cancel a licence at
any time.

5.53 The ACT Committee commented that:

The Committee believes that this is highly inequitable as it allows
applications to be considered in isolation from the wider

environment.  For example, a farmer has no right to appeal the
granting of a licence to a neighbouring farm for planting of a GM-

product, even if that decision has the potential to significantly impact
on business.  Nor does an individual concerned about the

environmental safety of a region have a right of appeal.

The Committee recommends that a formal appeals process be

established and legislated so that non-applicants may appeal
decisions which have the potential to seriously impact on the broader

public interest or their personal or environmental health and safety or
economic well-being.108

5.54 The Committee is of the view that although the Main Bill contains no provision for
third party review, third parties may, at any time, make a submission to the Regulator
and the Regulator has the capacity to suspend, cancel or vary a licence at any time.  If
there are sufficient grounds, the Regulator has sufficient discretionary power to act on
any concerns raised.
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 Ibid.

108
 Legislative Assembly, Standing Committee on Health, Inquiry into the Gene Technology Bill 2002,

Report No 2, Australian Capital Territory, December 2002.
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5.55 A minority of Committee members are also of the view that it is desirable for the
legislation to provide for limited third party review of decisions of the Regulator.
Third parties identified as having a major interest (for example, parties with
substantive scientific concerns or parties who are materially affected) should have the
right to appeal if they have significant concerns regarding a decision of the Regulator.
The minority of the Committee is of the view that representation should be made to
the GTMC that the Main Bill be amended to provide for limited third party review.
(Hon Christine Sharp MLC, Hon Jim Scott MLC and Hon Louise Pratt MLC)

Clauses 21 to 24 - Policy Principles, policy guidelines and codes of practice

5.56 Clause 21 provides that the GTMC may issue ‘policy principles’ in relation to the
following:

“(a) ethical issues relating to dealings with GMOs;

(aa) recognising areas, if any, designated under a law of Western

Australia for the purpose of preserving the identity of one or
both of the following -

(i) GM crops;

(ii) non-GM crops,

for marketing purposes;

(b) matters relating to dealings with GMOs prescribed by the

regulations for the purposes of this paragraph.”

5.57 The GTMC, in developing a policy principle, is required under s22 of the
Commonwealth Act to consult with the three committees established by the Act, the
Regulator and appropriate commonwealth and state agencies, industry, environmental,
consumer and other groups (as determined by the GTMC).  The policy principles are
binding on the Regulator.  Once issued, the Regulator must not accept, or approve, any
application that is inconsistent with a policy principle issued by the GTMC (clause
57).

5.58 The Committee notes that apart from this requirement for consultation, the process for
developing policy principles is not clearly enunciated.  Concerns were expressed to
the Committee that this undermines the ability of the State to enforce protection of a
state-designated area.109
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5.59 The term ‘marketing purposes’ is not defined in the Main Bill and remains open to
interpretation.  The Committee was advised that the term is intended to carry its
ordinary meaning, that is, purposes relating to the buying or selling of either GM or
non-GM crops in domestic and international markets.110

5.60 The GTMC may also issue ‘policy guidelines’ in relation to matters relevant to the
functions of the Regulator under the Act or the regulations (clause 23).  The policy
guidelines are not binding on the Regulator (clause 30).  The Regulator will, however,
be required to have regard to such guidelines when deciding on an application for a
licence and any licence conditions (clause 56).  The policy guidelines are intended to
assist the Regulator in the performance of the Regulator’s functions.

5.61 The GTMC may also issue ‘codes of practice’, developed in accordance with s24(2)
of the Commonwealth Act, which sets out the requirement for consultation.  It is
intended that such codes of practice will form the basis for certain conditions imposed
on a licence (clause 62).111

Subsidiary legislation and the Interpretation Act 1984 (WA)

5.62 Pursuant to ss21(4) and 24(3) of the Commonwealth Act,112 policy principles and
codes of practice are ‘disallowable instruments’ for the purposes of s46A of the Acts

Interpretation Act 1901 (Cth).113

5.63 This means that they are subject to the same process of parliamentary scrutiny as
regulations, namely, they are to be laid before each House of the Commonwealth
Parliament and may be the subject of a disallowance procedure.114

5.64 It follows that policy principles and codes of practice can be scrutinized and
disallowed by the Commonwealth Parliament.  However, they do not appear to be able
to be scrutinized or disallowed by the Western Australian Parliament.  Section 42 of
the Interpretation Act 1984 (WA), which relates to the tabling of ‘regulations’ before
each House of the Western Australian Parliament and provides for disallowance, does
not encompass these documents.  Therefore, the State Parliament will only have a role
in relation to the development of these documents through the State representative on
the GTMC.
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 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, February 3 2003.
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 Explanatory Memorandum to the Gene Technology Bill 2000, p12.

112
 These are not included in the Main Bill.

113
 Policy guidelines are not subject to the same process of parliamentary scrutiny, presumably because they

are not binding.

114
 See section 48 and Part XII of the Acts Interpretation Act 1901 (Cth).
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5.65 The Committee notes that clauses 21, 23 and 24 refer to s43 of the Interpretation Act

1984 (WA) and the power to revoke or amend any ‘subsidiary legislation’.  The
equivalent sections in the Commonwealth Act refer to a similar section in the Acts

Interpretation Act 1901 (Cth).

5.66 Although reference is made to the Interpretation Act 1984 (WA) in these clauses, it is
noted that the power to revoke or vary the instruments rests only with the body who
issued them - namely the GTMC.

Part 3:  The Gene Technology Regulator

5.67 This Part of the Main Bill specifies the functions and powers of the Regulator under
this Act or the regulations.

5.68 There are 6 clauses under this Part.

Clause 26 - The Regulator

5.69 The Regulator is established under s26 of the Commonwealth Act (not the Main Bill)
as an independent statutory office holder with responsibility for implementing the
legislation.  The Regulator is appointed by the Governor General, who is advised by
the Commonwealth Minister for Health, who is in turn advised by the GTMC.  A
majority of the GTMC must support the appointment.115  The Regulator is appointed
for a fixed term of three to five years.

5.70 The Explanatory Memorandum to s26 of the Commonwealth Act states:

The Regulator will be a statutory office holder with significant
independence.  This position is expected to be akin to the Auditor

General, Commonwealth Ombudsman, and the Chief Executive
Officer of the Australian Radiation Protection and Nuclear Safety

Agency.

Clause 29 - Delegation

5.71 Clause 29 provides that the Regulator may, by instrument in writing, delegate any of
the Regulator’s powers or functions to: a public service officer; an officer of an
organisation within the meaning of the Public Sector Management Act 1994; or an
employee of a Commonwealth authority, if the functions of the State organisation or
Commonwealth authority relate, whether directly or indirectly, to GMOs or GM
products.  Clause 29(2) states that the delegate must comply with any directions of the
Regulator.  The ultimate responsibility resides with the Regulator.
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 Clause 6(a)(i), GTA.



EIGHTH REPORT CHAPTER 5: The Gene Technology Bill 2001

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 57

5.72 This will enable State and Commonwealth officers or employees to be enlisted to
assist the Regulator in, for example, undertaking monitoring activities.  While the
Regulator will be responsible for assessing applications and issuing licences, the
Regulator may need to delegate some functions to, for example, officers of the
Australian Quarantine and Inspection Service (AQIS) to enable them to inspect
imported GMOs at Australia’s border to ensure compliance with any licence issued by
the Regulator.116

5.73 The Committee considers this an appropriate delegation of powers and functions.

Clause 30 - Independence of the Regulator

5.74 Clause 30 of the Main Bill ensures the independence of the Regulator.  The Regulator
is not subject to direction from anyone in relation to his or her performance, in
particular whether or not to grant a GMO licence or, if granted, the conditions to
which it is subject.

5.75 The Committee notes that the Regulator has discretion in the performance of his or her
functions, and has the ability to obtain scientific, ethical and other advice from the
three advisory committees established by the Commonwealth Act.  The Regulator is
bound, however, by policy principles issued by the GTMC not to issue a licence if to
do so would be inconsistent with a policy principle.117  (Refer to paragraph 5.56.)

5.76 The Committee notes the importance of the Regulator being independent.  The
Regulator’s role requires a separation from commercial, political and sectoral
influence to be effective in achieving its objective and also to instil public confidence
in the regulatory system.  The Committee observes that if the public does not have
trust in the person who is managing the regulatory system (and the risks associated
with gene technology) then it is less likely that the public will accept the technology.

Accountability of the Regulator

5.77 The importance of accountability in the prevention of corrupt, illegal or improper
conduct is widely acknowledged.

5.78 As stated above, the Committee considers it essential that the Regulator act
independently.  It is also important that the Regulator is subject to adequate
accountability mechanisms, not only to prevent improper conduct and protect the
rights of individuals, but also to instil surety and confidence in the regulatory system.
The Committee understands that the level of independence required of the Regulator
necessarily has an impact upon the level of accountability applicable to the Regulator.
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 Explanatory Memorandum to the Gene Technology Bill 2000, pp14-15.
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5.79 The Committee notes that the Regulator is subject to the following accountability
mechanisms:

a) The GTMC.  The Regulator is bound to abide by, or have regard to, directions
of the GTMC, which issue policy principles, policy guidelines and codes of
practice to govern the activities of the Regulator.  The GTMC is also
responsible for the appointment and dismissal of the Regulator.  The GTMC
thus provides an important check on the powers and actions of the Regulator.

b) Specific accountability mechanisms contained in the Main Bill as outlined
below.

Keeping the Regulator Accountable

Clause 19 - Provides that an application may be made to the Administrative Appeals
Tribunal (AAT) in relation to “reviewable decisions”.

Clauses 179 to 183 - Provide for the ability to seek the review of certain
administrative decisions made by the Regulator through internal review procedures
and a review by the AAT.

Clause 183A – This clause only appears in the Commonwealth Act.  It provides that
the States have standing to apply for review under the Administrative Decisions

(Judicial Review) Act 1977 (Cth) (ADJR Act).  In summary, the ADJR Act involves
a review by the Federal Court of administrative action to determine whether there
has been an error of law.118  The ADJR Act only applies to decisions made under
federal laws (s3(1) of the ADJR Act).

Clause 54 - Provides that a member of the public will be able to obtain copies of
GMO licence applications and risk assessment and risk management plans, apart
from those parts of the documents that contain confidential commercial information
or “relevant convictions” (in relation to confidential commercial information see
below at paragraphs 5.228 to 5.236).

Clause 136 - Provides for the Regulator to submit an annual report to the Minister
who must cause it to be laid before each House of the Parliament.

Clause 136A - Provides for the Regulator to submit a quarterly report to the Minister
who must cause it to be laid before each House of the Parliament.  This clause sets
out certain matters that must be addressed in the quarterly report.
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 Halsbury’s Laws of Australia, 010 Administrative Law, 10-5 to 10-205, paragraph 10-40.
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Clause 137 - Enables the Regulator to report directly to the Parliament with a copy
of the Report to be provided to the Minister.119

Clause 138 - Provides that the Regulator must maintain a comprehensive record of
GMO and GM products.  This excludes confidential commercial information.

Clause 139 - This clause only appears in the Commonwealth Act.  It provides that
the Regulator must permit any person to inspect any part of the Record.

Clause 194 - Provides for the Minister to cause an independent review of the
operation of the State Act to be undertaken after the fourth anniversary of the
commencement of the Act.  A written report is to be given to the Minister and laid
before each House of Parliament within 12 months of the fourth anniversary of the
commencement of the Act.

5.80 The Committee considers that the accountability mechanisms contained in both the
GTA, the Main Bill and the Commonwealth Act, to which the Regulator is subject,
are appropriate and provide an adequate check and balance on the powers and
functions of the Regulator.

Part 4:  Regulation of dealings with GMOs

5.81 This Part of the Main Bill deals with the regulation of dealings with GMOs.  It creates
offences for dealings with GMOs except in certain circumstances.  This part also
provides for penalties for prohibited dealings with a GMO or for breach of a condition
of a licence.

5.82 There are 8 clauses under this Part.

Clauses 32 to 38 - Dealings with GMOs must be licensed

5.83 Clause 32 provides that a person commits an offence if they deal with a GMO
knowing it is a GMO and they know or are reckless as to whether it is not an

authorized dealing, is not a NLRD, is not an exempt dealing and is not included in the
GMO Register.  Penalties include imprisonment.
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 The authors of the Gene Technology Bills 2000, Bills Digest 11 2000-01 state that: “the ability of the
Regulator to cause a report to be tabled in Parliament at any time is a power similar to that given to
other fiercely independent statutory office holders such as the Auditor-General and the Ombudsman.”,
p10.
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5.84 Clause 33 provides that a person must not deal with a GMO without a licence.  The
offence is similar to that in clause 32 except that it does not require proof of
knowledge or recklessness - it is a strict liability offence.  A smaller penalty applies.120

5.85 Clause 34 provides that the holder of a GMO licence commits an offence if he or she
intentionally does something, or fails to do something, knowing that the action or
omission contravenes the licence or is reckless as to whether or not the action or
omission will contravene the licence.121  Penalties include imprisonment.

5.86 Clauses 35 and 36 provide that a person must not breach conditions of a GMO licence
or conditions on the GMO Register.  Under clause 35 it is not necessary to establish
that they knowingly or recklessly breached the licence condition.  Under clause 36 it is
not necessary to establish that the person knew the dealing contravened the Register
condition.122

5.87 Clause 37 provides that a person commits an offence if he or she knowingly deals
with a GMO, and the dealing is a NLRD and was not undertaken in accordance with
the regulations.

5.88 Clause 38 describes the concept of an aggravated offence, as referred to in clauses
32(1a), 33(3), 34(1a) and 35(4).  (Refer to paragraphs 5.106 to 5.109 for discussion of
aggravated offences).  Aggravated offences carry pecuniary penalties four times the
amount for the general offence, and prison sentences more than double that for the
general offence.

Offences

5.89 Two levels of offences are described - one that requires the establishment of
knowledge or recklessness and one that does not (a strict liability offence).123  (Refer
to paragraphs 5.94 to 5.97 for comment on strict liability offences.)  This enables the
prosecution to pursue lower penalties for technical breaches of the legislation, without
needing to prove knowledge or recklessness, and higher penalties (including
imprisonment) for more serious breaches of the legislation.124

5.90 For example, the prosecution can either establish that:
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 Explanatory Memorandum to the Gene Technology Bill 2001.

121
 Ibid, p17.

122
 Ibid.

123
 The Committee notes that for example clauses 33(1) and 35(1) and (2) are strict liability offence

provisions; clauses 32(1), 34(1) and 34(2) require an element of knowledge or recklessness; and clauses
32(1a), 33(3), 34(1a) and (1b), 35(4), and 146(3) are aggravated offence provisions as defined in clause
38.

124
 Office of the Gene Technology Regulator, Handbook on the Regulation of Gene Technology in Australia.
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•  the person dealt with the GMO knowing that it was a GMO, and the dealing
was not licensed, was not a NLRD or an exempt dealing or dealing on the
GMO Register.  It is not necessary to establish that they knowingly or
recklessly dealt with the GMO without approval under the legislation (that is,
a strict liability offence); or

•  the person dealt with the GMO knowing that it was a GMO and also knowing
that the dealing with the GMO was unauthorized or was reckless as to whether
the dealing is so unauthorized.

5.91 Depending on the circumstances of the offences, the penalties for unauthorized
dealings with GMOs are:

•  $5 500;

•  $22 000, if it is an aggravated offence (that is, one that causes significant
damage, or is likely to cause significant damage, to the health and safety of
people or the environment);

•  $55 000 (or in some cases, 2 years imprisonment);

•  $220 000 (or in some cases, 5 years imprisonment), if the offence is an
aggravated offence.

In some cases, additional daily fines are imposed for continuing offences.

5.92 Offences are also established for breach of conditions of a licence, breach of
conditions for NLRDs, and for breach of conditions on the GMO Register.125

5.93 The offences and penalties provided for in the Main Bill are complementary to those
that are contained in the Commonwealth Act.

Strict liability

5.94 A strict liability offence is one which does not contain a mental element or mens rea126

- that is, a guilty intention, or knowledge of the wrongfulness of the act.  Thus, as
noted by the Commonwealth Scrutiny of Bills Committee, in this context “strict
liability permits a person to be convicted of the offence if the prosecution simply
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 Other offences contained in the Main Bill are provided at clauses 175 (Offences relating to warrants), 187
(Confidential commercial information must not be disclosed), 192 (False or misleading information or
document), and 192A (Interference with dealings with GMOs).

126
 Halsbury’s Laws of Australia, 130 Criminal Law, 130 - 7975.  (Note: The elements of an offence are the

‘ingredients’ that make up the offence; they are the things that have to be proved by the prosecution.)
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proves the fact of a contravention – the prosecution need not prove that the conduct

was done intentionally or recklessly.”127

5.95 In general, the defence of honest and reasonable mistake of fact128 is open to a
defendant charged with a strict liability offence, although ignorance of the law is not
an excuse.129

5.96 Halsbury’s Laws of Australia notes that:130

It is a matter of statutory construction of the section creating the

offence and the relevant [criminal] code whether the offence excludes
mistake of fact. Unless expressly or impliedly excluded, an excuse of

mistake of fact is available to an accused in all code jurisdictions in
relation to offences established by the statutory law applying in that

jurisdiction..

5.97 Thus, it is a matter of interpretation whether the defence of honest and reasonable
mistake of fact is open to a defendant charged under the Main Bill – that is, do the
provisions expressly or impliedly exclude the defence?  The Committee notes that the
Commonwealth provisions specifically provide for the defence to be available (see
discussion below at paragraphs 5.99 to 5.102).

5.98 The Committee was advised by the Minister that clauses 33(1)(b-e), 35(1)(a) and (b)
and 35(2)(a) and (b) are, in effect, intended to be strict liability offences.  The fault
elements of knowledge or recklessness are not required for proof of these offences and
therefore a lesser penalty applies than for offences under clauses 32 and 34 where
these elements are established.131

5.99 The Commonwealth Act provides that strict liability applies to the offences set out in
s33(1)(b-e) and s35(1)(a) and (b) and s35(2)(a) and (b).  A note to those provisions
indicates that ‘strict liability’ is defined by the Criminal Code.

5.100 Section 6.1(1) of the Commonwealth Criminal Code Act 1995 provides as follows:

6.1(1)  If a law that creates an offence provides that the offence is an

offence of strict liability:
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 Senate, Standing Committee for the Scrutiny of Bills, Fifteenth Report of 2000, Commonwealth.

128
 That is, the accused will not be guilty of the offence if he or she acted under an honest and reasonable

mistake as to the existence of facts, which, if true, would have made his or her act innocent - see section
24, Criminal Code, Western Australia.

129
 Section 22, Criminal Code, Western Australia.

130
 Halsbury’s Laws of Australia, 130 Criminal Law, 130 - 7975.

131
 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, February 3 2003.
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(a) there are no fault elements for any of the physical elements of

the offence; [underlining added]

(b) the defence of mistake of fact under section 9.2 is available.

5.101 Section 5.1 of the Commonwealth Criminal Code Act 1995 defines a ‘fault element’
as “intention, knowledge, recklessness or negligence”.

5.102 Section 4.1 of the Commonwealth Criminal Code Act 1995 defines ‘physical
elements’ as being “conduct, or a result of that conduct, or a circumstance in which

conduct, or a result of conduct, occurs”.

5.103 Strict liability offences raise the question of liability without ‘fault’ – that is, should
someone be held liable for their actions where there was no ‘guilty intention’?

5.104 The Queensland Scrutiny of Legislation Committee brought a number of offence
provisions provided for in the Gene Technology Bill 2001 (Qld) to the attention of
their Parliament, including the strict liability provisions.  That committee noted that
these provisions created offences which could be committed without intent on the part
of the person in relation to some or all relevant matters.  The committee appeared to
consider that these provisions might not have sufficient regard to the rights and
liberties of individuals.132  It is noted, however, that the provisions were included in
the Gene Technology Act 2001 (Qld).

5.105 A justification of the strict liability provisions can be found in a response from the
Commonwealth Minister to the Commonwealth Scrutiny of Bills Committee:133

Strict liability elements within offences offer a firm compliance model,

which is necessary where issues of public health, safety and
protection of the environment are at stake.  The consequences of

improper use of a GMO are considerable and, as such, in many cases
substantial or ‘best efforts’ compliance is insufficient. …

It should be noted, however, that while the proposed legislation does
prescribe strict liability offences for the reason described above, fault

is still required to be demonstrated for key elements of these offences.

For example, to be found guilty of a strict liability offence for dealing

with a GMO without a licence, the person must know that they are
dealing with a GMO.  This substantially limits the prospect of an

inadvertent offence.
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 Scrutiny of Legislation Committee, Alert Digest Issue No. 6 of 2001, Queensland.

133
 Senate, Standing Committee for the Scrutiny of Bills, Fifteenth Report of 2000, Commonwealth.
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Aggravated Offence

5.106 A number of the offence provisions of the Main Bill specify that, where the offence
committed is an aggravated offence, it is a crime (clauses 32(1a), 33(3), 34(1a) and
(2a), 35(4), and 146(3)).  The Main Bill then specifies heavier penalties for ‘crimes’.

5.107 ‘Aggravated offence’ is defined in clause 38 of the Main Bill, which provides that:

(1) An offence is an “aggravated offence” if the commission of
the offence causes significant damage, or is likely to cause

significant damage, to the health and safety of people or to
the environment.

(2) In order to prove an aggravated offence, the prosecution must
prove that the person who committed the offence —

(a) intended their conduct to cause significant damage to the
health and safety of people or to the environment; or

(b) was reckless as to whether that conduct would cause
significant damage to the health and safety of people or

to the environment.

5.108 While these offences provide for higher penalties, they do so only in circumstances
where someone either intended to cause harm to people or the environment, or was
reckless as to the possibility.

5.109 The Commonwealth Scrutiny of Bills Committee raised an objection that the term
‘significant damage’ was not defined.  The response of the Commonwealth Minister
to this objection can be found in the report of that Committee.  Essentially the
Commonwealth Minister responded that this was a term that should be left to the
courts to decide.

Adequacy of the penalty provisions

5.110 The Committee wrote to the Regulator, Dr Sue Meek, seeking comment on the
penalty provisions.  The Regulator advised the Committee that:

•  To the extent that any offences or penalties under the Commonwealth Bill
were inconsistent with Commonwealth criminal law policy the
Commonwealth Bill was revized.

•  The penalties in the Commonwealth Act are consistent with ‘similar penalties
for similar offences’ in other Commonwealth legislation with the exception of
the strict liability offences, the penalties for which are substantially above the
level of penalty for other strict liability offences.  These higher penalties were
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introduced with the agreement of all States and Territories as a reflection of
the seriousness of the consequences of non-compliance.  The Regulator did
not provide any examples of ‘similar penalties for similar offences’.

5.111 The Committee has compared the penalty provisions of the Main Bill with the penalty
provisions provided in the Environmental Protection Amendment Bill 2002 (WA) for
Tier 1 offences (serious offences).  The penalties are comparable.134  Where in certain
instances the monetary penalties provided for in the Environmental Protection
Amendment Bill 2002 are significantly higher than those provided for in the Main
Bill, these are because they relate to general pollution provisions and thus are not
directly comparable to the penalty provisions of the Main Bill.

5.112 The Committee notes that the Senate Committee considered the adequacy of the
penalty provisions in the Commonwealth Bill.  The Senate Committee Report made
three recommendations after considering the adequacy of the penalties:135

•  That the Commonwealth Bill be amended to require that monetary penalties
for breaches of a condition of a licence (especially in the case of a breach of
condition of licence that causes significant damage or is likely to cause
significant damage) be substantially increased.  The Committee considered
that the penalties for strict liability offences namely, $22,000 and $110,000 in
the case of a corporation were, totally inadequate.

•  That the Commonwealth Bill be amended to provide, in addition to a
monetary penalty, a further penalty for each day a breach of a licence
continues.

•  That the Commonwealth Bill be amended to provide for terms of
imprisonment to be imposed for major offences relating to breaches of licence
conditions.

5.113 The Commonwealth Act contains provisions that implement the latter two
recommendations of the Senate Committee.  However, it appears that the
recommendation that the monetary penalties for breaches of conditions of a licence
should be increased has not been implemented.

5.114 The Committee considers the offence provisions to be appropriate.  However, the
Committee notes that the penalty provisions are considered by some to be inadequate.
In order for the penalties to be effective in ensuring compliance they need to be
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 For example, proposed section 65(4a) to be inserted into the EP Act by the Environmental Protection
Amendment Bill 2002 (WA) provides a penalty of $250 000 for the offence of intentionally or with
criminal negligence failing to comply with a requirement in an environmental protection notice.  The
penalty under clause 32 of the Main Bill if the offence is a crime, is $220 000.
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sufficiently large.  This is especially important as considerable uncertainty exists
about the extent of the risks posed by gene technology.

Recommendation 1:  The Committee recommends that the penalty provisions in the
Gene Technology Bill 2001:

a) be reassessed when the Minister causes an independent review of the Act, as 
provided in clause 194 of the Gene Technology Bill 2001;

b) be reassessed when the Gene Technology Ministerial Council causes an 
independent review of the Commonwealth Act, as provided in section 194 of the 
Gene Technology Act 2000 (Cth); and

c) be monitored on an on-going basis,

so as to ensure that they are adequate and effective in ensuring compliance.

Part 5:  Licensing system

5.115 This Part provides a licensing system under which a person can apply to the Regulator
for a licence authorising dealings with GMOs.  It sets out the processes to be followed
by the Regulator in relation to applications, who is covered by the licence and the
obligations of the licence holder.

5.116 There are 35 clauses in this Part.

Spent convictions

5.117 Clause 58 provides for matters that the Regulator is to take into account in deciding
whether a person is suitable to hold a licence.  This provision differs to that contained
in the Commonwealth Act in that the Commonwealth Act contains a sub-section that
expressly preserves the spent conviction regime under the Commonwealth Crimes Act
1914.  This provision has been omitted from the Main Bill and no corresponding sub-
section has been inserted.  The omitted Commonwealth provision states:

Nothing in this section affects the operation of Part VIIC of the
Crimes Act 1914 (which includes provisions that, in certain

circumstances, relieve persons from the requirement to disclose spent
convictions and require persons aware of such convictions to

disregard them).

5.118 In WA there is a separate spent conviction regime under the Spent Convictions Act

1988 (WA).  Similarly, in Queensland there is the Criminal Law (Rehabilitation of
Offenders) Act 1986 (Qld) which contains provisions relating to spent convictions.
Queensland has enacted the Gene Technology Act 2001 (Qld) and in order to clarify
that the clause does not affect the operation of that Act has included s58(3) which
provides that:
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This section does not affect the Criminal Law (Rehabilitation of

Offenders) Act 1986.

5.119 The Committee notes that Victoria has no separate spent conviction regime under the
Crimes Act 1958 (Vic) and that a counterpart provision for s58(4) of the
Commonwealth Act has been omitted from the Gene Technology Act 2001 (Vic).
Noted in the report of the Victorian Scrutiny of Legislation Committee is the advice of
the Victorian Minister to that committee, that the Commonwealth ‘spent conviction
regime’ will continue to operate in favour of those persons coming within the scope of
the Victorian Bill, even without any express sub-clause preserving that benefit.  State
applicants will suffer no disadvantage from the absence of the provision.136  This also
applies in WA, however, there is the additional protection of the Spent Convictions

Act 1998 (WA).

5.120 The Committee considers that it is appropriate for a provision similar to s58(3) of the
Gene Technology Act 2001 (Qld) to be included in the Main Bill.  The inclusion of
such a sub-clause would avoid any uncertainty that could arise in relation to the
interaction between the Spent Convictions Act 1988 (WA) and clause 58 of the Main
Bill.

Recommendation 2:  The Committee recommends that clause 58 of the Gene
Technology Bill 2001 be amended in the following manner -

Page 39, after line 13 - To insert -

“ (4) Nothing in this section affects the operation of the Spent 
Convictions Act 1998. ”.

Clauses 64 and 65 - Monitoring and auditing

5.121 Clause 64 enables the Regulator to undertake auditing and/or monitoring of licensed
dealings with GMOs to ensure that any conditions imposed are being complied with
and that the activity with the GMO is being conducted safely.137  The auditing and
monitoring powers of the Regulator are also supplemented by the inspection powers
of the inspectors in the case of a possible breach of the legislation.  These are
discussed at paragraphs 5.188 to 5.225.

5.122 The licence holder must inform the Regulator if he/she becomes aware of additional
information as to any risks to the health and safety of people or to the environment
associated with the dealings authorized by the licence; or becomes aware of any
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 Joint Scrutiny of Acts and Regulations Committee, Alert Digest No. 9 of 2001, Victoria, September 18
2001.

137
 The OGTR has developed protocols in relation to auditing and monitoring.  These are available from the

OGTR website.



Environment and Public Affairs Committee EIGHTH REPORT

68 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

contravention of the licence by a person covered by the licence; or becomes aware of
any unintended effects of the dealings authorized by the licence.  Clause 65 makes this
a condition of a licence.  Clause 65(2) makes it clear that the licence holder is taken to
have become aware of additional information if the licence holder was reckless as to
whether such information existed.  The licence holder is also taken to have become
aware of contraventions or certain unintended effects of the licence if they were
reckless as to whether such contraventions had occurred or certain unintended effects
existed.

5.123 The Main Bill does not specify when or how often monitoring activity is to be
undertaken.  The OGTR Monitoring Protocol outlines the various types of monitoring
undertaken by the OGTR.  In relation to routine monitoring visits, the purpose of
which is to determine whether the Act and the regulations have been complied with,
the Committee notes that the OGTR Monitoring Protocol states that the OGTR will
monitor a minimum of 20 per cent of approved GM trial sites per year on a rolling
basis and a minimum of 20 per cent of certified facilities per year.138  Audit visits may
also be undertaken by the OGTR.  The OGTR Audit Protocol does not state how often
these are conducted.  When an audit will be undertaken is determined on the basis of a
risk profile of the organisation.139

5.124 In respect of the monitoring and enforcement provisions of the Commonwealth Act,
the Committee notes the comments of the Australian Parliamentary Library Bills
Digest on the Commonwealth Bill, that there is no provision for a comprehensive
independent auditing process to check the systems being used by the licence-holder,
and ensure the licence conditions and risk management plans are being followed.140

5.125 The Committee notes that the Senate Committee Report recommended that as a
condition of a licence, a licence holder be required to submit an independent audit of
his/her activities to the Regulator to ensure compliance with licence conditions.141

The Committee notes that the Regulator may impose such conditions (clause 62) but it
is left to the discretion of the Regulator.

5.126 The Committee is of the view that the monitoring and auditing of compliance with
licence conditions is essential to ensure the health and safety of people and the
environment.  The Committee is of the view that all licence holders should be subject
to a monitoring visit at least once every three years.
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 Office of the Gene Technology Regulator, Monitoring Protocol: In accordance with the Gene
Technology Act 2000 (Cth) - A working document, May 10 2002.

139
 Office of the Gene Technology Regulator, Audit Protocol In accordance with the Gene Technology Act

2000 (Cth) - A working document, May 10 2002.
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 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p20.

141
 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p110.
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Recommendation 3:  The Committee recommends that the Government make
representations to the Gene Technology Ministerial Council that the Gene Technology
Bill 2001 be amended to provide that monitoring of each licence holder be undertaken
at least once every three years.

Clauses 68 to 72 - suspension, cancellation and variation of licences

5.127 Clauses 68 to 72 concern the suspension, cancellation and variation of licences.
Under clause 68 the Regulator is provided the power to suspend or cancel a licence.
In considering an application to transfer a licence the Regulator must be satisfied that,
if the licence is transferred, any risks posed by the dealings will continue to be
managed in such a way as to protect the health and safety of people and the
environment (clause 70).  The Regulator must also be satisfied that the transferee is a
suitable person to hold the licence before approving the transfer.

5.128 Under clause 71, the Regulator may vary a licence at any time, by notice in writing to
the licence holder.  However, the Regulator must not vary a licence to authorize
dealings involving the intentional release of a GMO into the environment if the
application for the licence was originally considered to authorize dealings not
involving intentional release.  The Regulator may vary the licence in a number of
ways, such as imposing or removing conditions to extend or reduce the authority
granted by the licence.  The Regulator must not vary the licence if to do so would
mean that any risks posed by a dealing authorized by the licence could not be properly
managed so as to ensure the continued protection of the health and safety of people
and the environment.

5.129 The Committee notes that under clause 71, the Regulator has a broad discretion to
amend licence conditions without any requirement to notify or consult any person
about the proposed amendment.  It has been submitted to the Committee that the
conditions of a licence may have a dramatic effect on the type and scope of the impact
of a licensed release of a GMO.  Thus, the Regulator should be bound, when making
any amendment to licence conditions, by the same provisions that apply to the issue of
a licence and by the same provisions with respect to public participation.142

5.130 The Committee notes the concern raised.  The Committee is of the view that the
Committee’s Recommendation 4 that all licences involving intentional release be
subject to review every three years, provides an appropriate mechanism for such
concerns to be addressed.
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Review of Licence

5.131 While the Regulator has the power to inspect premises and monitor licence holders,
the Regulator is not required to periodically review licences to ensure that those
licences are being complied with and are still appropriate to be issued in view of
changing technological knowledge.  The Committee notes, however, that the
Regulator can use the powers under clause 68 or clause 71 to cancel, suspend or vary a
licence, if for example, the Regulator becomes aware of risks associated with the
continuation of the dealings authorized by the licence and there are no measures in
place to adequately manage those risks.143  This power is not dependent on a review.

5.132 Gene technology is a new technology.  As previously stated in this report, there still
exists considerable uncertainty about the extent of the risks posed by gene technology.
In keeping with a cautious approach, the Committee is of the view that all licences
granted by the Regulator authorising dealings with GMOs involving intentional
release of a GMO into the environment should be subject to a review every three
years.  The review process should allow for public comment on the licence.

5.133 The Committee notes that the Senate Committee was also of this view, and in their
report recommended that the Commonwealth Act include provisions for the
mandatory review or renewal of all licences granted by the Regulator; and that this
review or renewal take place at intervals of not more than three years.144  The
Committee notes that this recommendation was not incorporated into the
Commonwealth Act.

5.134 The Committee is of the view that a review of licences authorising dealings with
GMOs involving intentional release of a GMO into the environment, in conjunction
with the Committee’s Recommendation 3 that all licence holders should be subject to
a routine monitoring visit at least once every three years, will strengthen the Main
Bill’s provisions to aid in ensuring that the fundamental object of the Main Bill is
achieved.  That is, to ensure the health and safety of people and the environment by
identifying and managing risk.

Recommendation 4:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries make representations to the Gene Technology Ministerial
Council that the Gene Technology Bill 2001 be amended to provide for review of
licences issued by the Regulator that involve an intentional release of a genetically
modified organism into the environment, every three years.
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 Note also clause 72(6) which provides that written notice to the licence holder of a suspension,
cancellation or variation of a licence is not required if the Regulator considers that the suspension,
cancellation or variation is necessary in order to avoid imminent risk of death, serious illness, serious
injury or serious damage to the environment.
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 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p107.
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Clause 72A - Annual charge

5.135 Clause 72A provides for an annual licence charge payable by a person who is the
holder of a GMO licence at any time during a financial year in respect of that year.
The amount of the charge is such amount as is prescribed in the regulations.  Refer to
Chapter 6 on the Amendment Bill for further comment on this clause.  Charges
relating to the Commonwealth Act are imposed under the Gene Technology (Licensing
Charges) Act 2000.

Part 6:  Regulation of notifiable low risk dealings and dealings on the GMO Register

5.136 This part establishes a mechanism for regulations to regulate certain dealings with
GMOs that do not involve the intentional release of GMOs into the environment.  (For
comment on regulation-making power refer to paragraphs 5.243 to 5.249).

5.137 There are 9 clauses in this Part.

Clauses 74 and 75 - List of notifiable low risk dealings

5.138 Clause 74 provides that regulations may declare that a dealing with a GMO is a
NLRD for the purposes of the Act.145  Regulations may be made under the
Commonwealth Act by the Governor General or the Main Bill/State Act by the
Governor.  For the dealing to be declared a NLRD it must not involve the intentional
release of a GMO into the environment.  If release is proposed, the work is not a
NLRD and must be licensed by the Regulator under Part 5 of the Main Bill.

5.139 Dealings which are included on the list of NLRDs are those that have been assessed
over time as presenting minimal biosafety risks when the conditions of NLRDs are
complied with.146

5.140 The OGTR Handbook on the Regulation of Gene Technology in Australia states that
the dealings included on the list will be reviewed regularly.  A member of the public at
any time may make a submission to the Regulator requesting amendment to the list.
Before amending the list the Regulator will undertake a full analysis of the risks
posed.  Public comment may be sought on the proposed changes to the list.147
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 It is a dealing of a kind mentioned in regulation 12 (Part 1 of Schedule 3 other than a dealing also
mentioned in Part 2 of Schedule 3).
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 Office of the Gene Technology Regulator, Handbook on the Regulation of Gene Technology in Australia,

p56.
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Clauses 77 to 81 - GMO Register

5.141 The Commonwealth Act provides for the establishment and maintenance of the GMO
Register.  The purpose of the GMO Register is to enable certain dealings with GMOs
to be undertaken without the requirement for a licence to be held by a named
individual or organisation.  The GMO Register is to be maintained by the Regulator.

5.142 Clause 78 provides that the Regulator may determine that a dealing be included on the
GMO Register if satisfied that the dealing is or has been authorized by a GMO
licence, or the GMO is a GM product (that is, a non-viable product of a GMO) and the
GMO has been declared under the regulations to be a GMO.

5.143 Under the Commonwealth Act these determinations are disallowable instruments for
the purposes of s46A of the Acts Interpretation Act 1901 (Cth) (refer to paragraphs
5.62 to 5.64).  The Committee notes that Commonwealth (not State) parliamentary
scrutiny and disallowance is afforded to determinations made by the Regulator that a
GMO be included on the GMO Register.

5.144 Before making a determination to place a dealing with a GMO on the GMO Register,
clause 79 specifies that the Regulator must be satisfied that any risks posed by the
dealing are minimal and that it is not necessary for persons undertaking the dealing to
hold, or be covered by, a GMO licence in order to protect the health and safety of
people or to protect the environment.  The clause also specifies information which the
Regulator must have regard to in making the determination.

5.145 Clause 80 allows the Regulator to vary the GMO Register by written determination.
A variation may remove a dealing from the Register, revoke or vary any conditions
attached to the dealing or impose additional conditions.  The Committee notes that any
variation made by the Regulator is also subject to Commonwealth (not State)
parliamentary scrutiny and disallowance.

5.146 The Commonwealth Act provides that the GMO Register is open to public inspection
(clause 81).

5.147 As at March 24 2003 no GMOs have been approved for inclusion on the GMO
Register.148

Part 7:  Certification and accreditation

5.148 This Part establishes a system for certification of facilities in which to conduct
dealings with GMOs and also an accreditation system for organisations to conduct
dealings with GMOs.
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 Office of the Gene Technology Regulator website: http://www.health.gov.au/ogtr/gmorec/register.htm.
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5.149 There are 17 clauses in this Part.

5.150 Certification or accreditation may be conditions imposed on the grant of a GMO
licence (clause 62(2)(e)) or may be conditions imposed in the regulations for the
conduct of a NLRD (clause 75(2)).  Both the certification and accreditation procedures
may permit certain dealings with GMOs to be conducted under internal supervision,
with minimal supervision by the Regulator once the Regulator is satisfied that
adequate standards and supervisory mechanisms are in place.149

Use of Written Instrument

5.151 This Part of the Main Bill contains provisions that authorize the Regulator, by written
instrument, to issue technical or procedural guidelines.  These may be about the
requirements for the certification of facilities to specified containment levels or about
the requirements that must be met in order for an organisation to be accredited.  The
Regulator may vary or revoke the guidelines by written instrument (clauses 90 and
98).

5.152 The Main Bill also provides that the Regulator may certify a facility and accredit an
organisation by written instrument (clauses 84 and 92).

5.153 The Committee notes the use of a written instrument in the Main Bill.  Written
instruments, unlike regulations are not subject to parliamentary scrutiny.  However, as
the written instrument is to be used for the purposes of specifying things of a technical
or procedural nature, and as the Main Bill provides that the Regulator may not certify
a facility or accredit an organisation unless certain criteria are met, the Committee
considers that it is an appropriate instrument to use.

Part 9:  Administration

5.154 This Part provides for financial matters, reporting requirements, the maintenance of a
record of GMOs and GM products and permits the Regulator to review NLRDs and
exemptions.

5.155 There are 29 clauses under this Part.

Clauses 136 to 138 - Reporting

5.156 Clauses 136 to 138 provide for the reporting requirements of the Regulator.  An
annual report and quarterly reports must be prepared by the Regulator and provided to
the Minister.  The annual reports must be on the operations of the Regulator under the
State Act and regulations during that year.  The quarterly reports must include
information about GMO licences issued during the quarter; any breaches of condition
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of a licence that have come to the Regulators attention; and auditing and monitoring of
dealings with GMOs by the Regulator or an inspector.  The Minister is responsible for
tabling the report in each House of the Parliament within 15 sitting days of that House
after the Minister receives the report.

5.157 The Main Bill also provides that the Regulator at any time may report to Parliament
about matters relating to the Regulator’s functions under the Act or the regulations.  A
copy of this report must be provided to the Minister.

5.158 The Committee notes that the reporting provisions provide an important mechanism to
ensure the accountability of the Regulator.  The reports also aid in providing an open
and accountable regulatory system.

Reporting to Parliament and the Main Bill

5.159 Sub-clauses 136(1), 136A(1) and 137(1) of the Main Bill vary in a minor but critical
way from the Commonwealth Act.  The variation can be demonstrated by comparing
the terms of s136(1) of the Commonwealth Act and clause 136(1) of the Main Bill.
Sub-section 136(1) of the Commonwealth Act reads as follows:

136 Annual Report

(1) As soon as practicable after the end of each financial year, the

Regulator must prepare and give to the Minister a report on the
operations of the Regulator during that year.

5.160 Sub-clause 136(1) of the Main Bill reads as follows:

136 Annual Report

(1) As soon as practicable after the end of each financial year, the
Regulator must prepare and give to the Minister a report on the

operations of the Regulator under this Act and the regulations during
that year. [underlining added]

5.161 The addition of the underlined words means that the report to be prepared by the
Regulator will (importantly) relate to the State Act and regulations and not the
operations of the Regulator under the Commonwealth Act and regulations.  These
comments also apply to clause 136A, which requires quarterly reports to be provided
to the Minister and to clause 137, which enables the Regulator to report directly to
State Parliament.

5.162 The report prepared in relation to the operations of the Regulator under the State Act
is provided to the State Minister and not the Federal Minister given the interpretation
of ‘Minister’ in s12 of the Interpretation Act 1984 (WA).
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5.163 The operations of the Regulator under the Commonwealth Act will be the subject of
the annual report to be provided under s136(1) of that Act.  This annual report will be
provided to the Commonwealth Minister given the interpretation of ‘Minister’ in s19A
of the Acts Interpretation Act 1901 (Cth).

5.164 It is noted that a copy of the annual report prepared by the Regulator on the operations
under the Commonwealth Act will be provided to the ‘State’150 (s136(3)).  The
Commonwealth Act does not require a copy of the quarterly report to be provided to
the State.

Clauses 138 and 139 - The Record

5.165 Clauses 138 to 139 provide that the Regulator must maintain a record of GMOs and
GM product dealings to be known as ‘the Record’.  The purpose of the Record is to
maintain a comprehensive record and provide the Australian public with access to
information of all dealings in Australia that involve GMOs or GM products which
may directly affect them.151  The clause prescribes the information that must be
contained in the Record.  The Record is available for inspection by any person.

Record of breaches

5.166 The Committee notes that there have been reported breaches of guidelines.  These
include:

•  breaches of safety guidelines by Aventis;152 and

•  breaches of guidelines for growing crops by Monsanto and Aventis;153

5.167 The Committee notes that Regulator is required to report all breaches of licence
conditions that have come to the Regulator’s attention to the Minister and the
Parliament in the quarterly reports (clause 136A).  However, the Committee is of the
view that the Regulator should include details of breaches of licence conditions on the
Record.  As well as providing an additional oversight on the functions of the
Regulator, it would also, importantly, allow for the information to be provided to the
public in an easily accessible form.
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 This is defined in section 10 of the Gene Technology Act 2000 (Cth) as including the Territories.  ‘State’
is defined in section 17 of the Acts Interpretation Act 1901 (Cth) to mean a State of the Commonwealth.
Presumably the Annual Report will be forwarded to the relevant State Minister.
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 Office of the Gene Technology Regulator, Fact Sheet: The Record of GMO Dealings and GM Products,
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Transparency and public participation

5.168 The need for public trust and confidence in the regulatory scheme is well
acknowledged.  An important factor, which impinges on this, is the level of openness
and transparency of the regulatory scheme.  Transparency, accountability and
independence from commercial, political and sectoral influence is essential for a
number of reasons:

i) to instil public confidence in the application of gene technology and the safety
of its products;

ii) to ensure the success of the regulatory scheme in achieving its objective; and

iii) for the confident utilisation of the technology by both industry and consumers.

5.169 The ability for the public to participate in the assessment process is also a factor that
impinges on public confidence in the regulatory scheme.

5.170 The regulatory scheme recognizes this by:

•  making provision for public input into the assessment process for licences that
involve release of a GMO into the environment through the invitation to
comment on the RARMPs;

•  ensuring all licence applications, RARMPs are made available to the public;

•  requiring the Regulator to produce annual and quarterly reports;

•  making the GMO Register open to the public;

•  making the GMO Record open to the public;

•  enabling a member of the public, at any time, to make a submission to the
Regulator requesting amendment to the list of NLRDs; and

•  enabling the Regulator to invite public comment at any time in relation to a
licence application or in relation to proposed changes, for example, to the list
of NLRDs.

5.171 Concerns have been raised with the Committee, however, in relation to the adequacy
of the level of transparency of the regulatory regime and the level of public
participation and consultation provided for by the Main Bill.

5.172 It has been submitted to the Committee that the Main Bill exempts from public
disclosure certain information.  It is claimed that if key information is hidden from the
public the information available on the public record may be viewed as valueless, and
thus affect public confidence in the system.  This includes information relating to
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confidential commercial information, breaches of licence conditions and decisions of
the Regulator to vary licence conditions.  It is submitted that the public has an interest
and a right to know such details.154

5.173 It has also been submitted that the provisions for public participation and consultation
in the licensing process are inadequate.  For example, consultation is not a
requirement in respect of the Regulator’s initial consideration for licences for dealings
not involving an intentional release of a GMO into the environment.155  Under the
provisions of the Main Bill, the Regulator is only required to notify the public of a
licence application if the Regulator is satisfied that there is significant risk to human
health or the environment.  It has been submitted to the Committee that further
consultation should be required in respect of all applications and that the Regulator
should be required to take the comments received into account.  (See also paragraph
5.129.)

5.174 The Committee acknowledges that the Main Bill provides adequate opportunities for
public involvement in the assessment of licence applications.  The Committee is of the
view, however, that in order to retain public trust and confidence in the regulatory
system, very little of the information that is used by the Regulator to arrive at a
decision should be hidden from public scrutiny.
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 See for example, submission No 8 from the Environmental Defender’s Office.
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authorities or agencies; any local government the Regulator considers appropriate; and any other person
the Regulator considers appropriate, on any aspect of the application: clause 47(4).
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Recommendation 5:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries make representations to the Gene Technology Ministerial
Council to provide that the Record of GMO and GM product dealings established
under clause 138 of the Gene Technology Bill 2001 be amended to also include:

a) any detail which the Regulator has in respect of a licensee’s compliance with the 
licence, including breaches of licence conditions;

b) details of all decisions made by the Regulator under the following clauses of the 
Gene Technology Bill 2001:
i) clause 68 The Regulator may decide to suspend or cancel a licence
ii) clause 70 The Regulator may decide to permit a licence holder to transfer 

a licence
iii) clause 71 The Regulator may vary a licence
iv) clause 78 The Regulator may determine to include a dealing with a GMO 

on the GMO Register
v) clause 80 The Regulator may determine to vary the GMO Register
vi) clause 84 The Regulator may certify or refuse to certify a facility to a 

particular containment level
vii) clause 86 The Regulator may or may not impose conditions on the 

certification under clause 84
viii) clause 87 The Regulator may vary the certification of a facility
ix) clause 88 The Regulator may suspend or cancel a certification of 

a facility
x) clause 92 The Regulator may decide to accredit or not accredit an 

organisation
xi) clause 94 The Regulator may decide to impose conditions on an accredited 

organisation
xii) clause 95 The Regulator may decide to vary the accreditation of an 

organisation
xiii) clause 96 The Regulator may decide to suspend or cancel the accreditation 

of an organisation
xiv) clause 143 Under clause 140 and 141 the Regulator may review a notifiable 

low risk dealing or an exempt dealing and may, as a result under
clause 143 make various recommendations to the Ministerial 
Council

xv) clause 185 The Regulator may declare or refuse to declare certain 
information to be confidential commercial information

xvi) clause 186 The Regulator may revoke a declaration that certain 
information is confidential commercial information; and

c) the reasons for these decisions.

5.175 The Committee is also of the view that the State should have a greater level of
involvement in the licensing process than is currently provided.  WA has a unique
environment, which needs to be taken into account when deciding on licences
authorising dealings involving the intentional release of GMOs into the environment.
The State must ensure that the Regulator is well informed of WA’s unique
environmental conditions, in order to ensure that they are protected and conserved.
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5.176 The GTDIC is the State body that the Regulator consults with in relation to licence
applications.  The Committee notes that the GTIDC is a technical committee and does
not seek community input into its decisions.  The Committees notes that there is no
State equivalent to the Gene Technology Community Consultative Committee.  The
Committee is of the view that an equivalent State-based consultative committee, of a
non-technical nature, should be established to provide for community input into
decisions of the Regulator.

Recommendation 6:  The Committee recommends that the Government consider
establishing a state-based consultative committee, equivalent to the Gene Technology
Community Consultative Committee:

a) to compliment the technical advisory role that the Western Australian Gene 
Technology Interdepartmental Committee provides to the Regulator; and

b) to provide for Western Australian community input into the decisions of the 
Regulator.

Part 10:  Enforcement

5.177 This Part allows the Regulator to give directions to a licence holder (or a person
covered by a licence) if the Regulator believes:

a) that there is a non-compliance with the Act or regulation (for example, licence
conditions); and

b) it is necessary to give directions to protect the health and safety of people or to
protect the environment.

It also empowers the Supreme Court to issue injunctions.

5.178 There are 4 clauses in this Part.

5.179 Clause 146 gives the Regulator power to issue directions to a GMO licence-holder or
a person covered by a licence, if there are ‘reasonable grounds to believe’ that the
person is not complying with the Act or regulations and a direction is necessary to
protect the health and safety of people or to protect the environment.  Such a direction
could be a ‘clean up’ or remediation order.  There are penalties for non-compliance
with directions.

5.180 It is a strict liability offence not to comply with the directions of the Regulator within
the specified time.  The penalty is $220,000 in the case of an aggravated offence (refer
to paragraphs 5.94 to 5.97 for comment on strict liability) and $55 000 in any other
case.

5.181 If the person does not comply with the directions of the Regulator within the time
specified the Regulator has power to arrange for the required action to be taken.  The
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licence holder (or person) is liable to pay the State an amount equal to the cost
incurred by the Regulator and the State may recover the amount as a debt due to the
State.

Decisions based on reasonable grounds

5.182 The term ‘reasonable grounds’ is not defined.  To understand what are ‘reasonable
grounds for believing’, it is useful to look at what is meant by the term ‘reasonable
belief’:

a) Belief carries more conviction than suspicion.

b) The concept can be fleshed out by reference to ‘reasonable and probable
cause’, that is, an honest belief based upon a full conviction, founded upon
reasonable grounds, of the existence of a state of affairs which would justify
the doing of something which would otherwise be unlawful.156

5.183 Whether the threshold has been met must be determined in all the circumstances of the
particular case.

5.184 The Committee notes that any decision to exercize such powers based on ‘reasonable
grounds’ will be sufficiently strong as it must have some factual basis.

Injunction

5.185 The Regulator or ‘any other aggrieved person’ may also apply to the Supreme Court
for an injunction157, either restraining a person from committing an offence against the
Act or regulations or requiring a person to do something, if not doing that thing would
be an offence against the Act or regulations.

5.186 The Committee notes that the power afforded to the Court to grant an injunction is
extremely broad.  The applicant does not have to prove any intent or show whether the
person has previously engaged in conduct that would constitute an offence under the
Act: clause 147(3).  The Committee considers this power appropriate, as its intention
is to prevent acts or omissions which may damage the health and safety of people and
the environment.

5.187 The Committee further notes that clause 147 enables third parties as, ‘aggrieved
persons’, to apply for injunctions.
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 Hicks v Faulkner, (1881) 8QBD 167.

157
 An ‘injunction’ is a court order of an equitable nature requiring a person to do, or refrain from doing, a

particular action.  Nygh, P., and Butt, P., (eds), Australian Legal Dictionary, Butterworths, 1997.
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Part 11: Powers of inspection

5.188 This Part provides for powers of inspection in relation to monitoring and offences, the
appointment, powers and obligations of inspectors, and procedures relating to
warrants.

5.189 There are 28 clauses in this Part.

5.190 Extensive provisions relating to powers to enter onto premises, and search and seizure
by inspectors are included.

5.191 The Regulator may appoint inspectors to investigate suspected breaches of the
legislation and to gather evidence to assist in the prosecution of such offences.

Clauses 152 and 153 - Monitoring powers

5.192 Inspectors are provided with powers to monitor compliance with the Act and
regulations (clause 152).  Given that it is an offence to breach a condition of a GMO
licence (clauses 34 and 35), this power also enables inspectors to monitor compliance
with licence conditions.  An inspector may only enter premises if:

a) the occupier of the premises has consented to the entry; [the occupier must be
informed that they may refuse consent and the consent must be voluntary (see
clause 160)]; or

b) the entry is made under a warrant under clause 172; or

c) the occupier of the premises is a licence holder, or a person covered by a
licence, and the entry is at a reasonable time.  (Refer to paragraph 5.121 for
comment on clause 64: licence conditions.  It is a condition of licence to allow
monitoring of premises).

5.193 The Committee notes that inspectors have the ability to search the premises of a
person who is not a licence holder, but only if the occupier of the premises has
consented or entry is made under a warrant.

5.194 Inspectors do not necessarily need to have a warrant or consent of the occupier to
enter premises of a licence holder or a person covered by a licence.  If the occupier is
a GMO licence-holder or a person covered by a GMO licence, and the entry is at a
reasonable time, the inspector has statutory authority to enter (clause 152(2)(c)).  This
enables inspectors to conduct inspections without notice in order to monitor
compliance with the Act or regulations.

5.195 Clause 153 describes the monitoring powers that an inspector may exercize for the
purposes of finding out whether the Act or regulations have been complied with.
Inspectors have broad powers to enter and search premises, to examine and take
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measurements, take samples or conduct tests, to inspect records and documents, and to
secure evidence before obtaining a warrant.  Some of these powers may be exercized
without a warrant, whilst others such as clause 153(1)(d)158 require a warrant.

Clauses 154 and 155 - Offence related powers

5.196 An inspector is provided with broader powers of entry and seizure to, for example,
investigate a suspected offence (clause 154).  These powers may be exercized if an
inspector has ‘reasonable grounds for suspecting’ that there may be evidential
material159 on any premises.  Inspectors may enter premises, but only with the consent
of the occupier or pursuant to a search warrant issued under clause 173 (refer to
paragraph 5.213).  In exercising their powers, inspectors may search premises,
examine and take measurements, take samples or conduct tests, inspect records and
documents (clause 155).  Inspectors may only seize the evidential material if entry to
the premises was pursuant to a warrant (clause 154(2)(c)).  If in the course of
searching the inspector finds other material that the inspector ‘believes on reasonable
grounds’ to be evidential material then the warrant is taken to authorize seizure of that
other material (clause 154(3)).

Reasonable grounds for suspecting

5.197 It is difficult to explain what is meant by the term ‘reasonable suspicion’ beyond that
suspicion must be reasonable in all the circumstances of a particular case.  Case law
provides some guidance but courts tend to make their assessment on a number of
factors rather than any single issue.  Generally it may be said that ‘reasonable grounds
for suspicion’ involves less than a reasonable belief but more than a reasonable
possibility.

5.198 To understand what are ‘reasonable grounds for suspecting’, it is useful to look at
what is meant by ‘reasonable suspicion’160:

a) It is a suspicion based on facts which, objectively seen, are sufficient to give
rise to an apprehension of the suspected matter.161

b) Suspicion carries less conviction than belief.162

                                                     
158

 Clause 153(1)(d) provides that the inspector has the power to require any person in or on the premise to
answer any questions put by the inspector and produce any book, record or document requested by the
inspector, but only if an inspector is authorised to enter a premise by a warrant under section 172.

159
 ‘Evidential material’ is defined in clause 10 of the Bill.

160
 Nygh, P., and Butt, P., (eds), Australian Legal Dictionary, Butterworths, 1997, p982.

161
 R v Chan (1992) 28 NSWLR 421 at 437.

162
 Tucs v Manley (1985) 62 ALR 460.
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c) To say that a suspicion is reasonable does not necessarily imply that it is well
founded or that the grounds for suspicion must be factually correct.163

d) There may be different impressions produced from a single set of
circumstances which can all be said to be reasonable.  However, the facts
must do more than merely give rise to conflicting inferences of equal or even
lesser degree of probability where the choice between them is no more than a
mere matter of idle speculation or mere imagination.164

5.199 ‘Reasonable suspicion’ carries less conviction than ‘reasonable belief’ used in relation
to clauses 146 and 164 although there must still be some factual basis (refer to
paragraph 5.182 to 5.184).

5.200 Whether the threshold has been met must be determined in all the circumstances of the
particular case.

5.201 The ‘threshold test’ of suspicion is not uncommon in relation to the issue of a warrant
by an authorized person.  Where the application for the issue of a warrant is made to a
magistrate it must be by way of information on oath or affirmation attesting that, for
example, reasonable grounds exist for suspecting that a search of the nominated
premises, vehicle, vessel, aircraft or place will yield certain matters.

Clause 158 - Emergency powers

5.202 Clause 158 gives inspectors the power to, without a warrant, enter and search the
premises, secure a thing until a warrant is obtained to seize it, or require a person to
take steps to remedy a breach of the Act or regulations.  Inspectors also have power to
take steps themselves or arrange for someone else to remediate damage.  The person is
liable to pay the State an amount equal to the cost incurred by the Regulator and the
State may recover the amount as a debt due to the State.  These powers may only be
applied if:

•  the inspector has reasonable grounds for suspecting that there may be on any
premises a particular thing in respect of which this Act or the regulations has
not been complied with; and

•  the exercize of these powers is necessary in order to avoid an imminent risk of
death, serious illness or serious injury, or to protect the environment.
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 Ibid.

164
 R v Chan at 438 and 437.
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Clause 159 to 163 - Obligations and Incidental Powers of Inspectors

5.203 Clause 161 provides that details of a warrant must be made available to the occupier
of the premises or another person who apparently represents the occupier present at
the premises, and that the inspector is required to identify himself or herself to that
person.  The copy of the warrant does not, however, need to include the signature of
the magistrate who issued the warrant.  The Explanatory Memorandum does not
explain why this is so.  The Committee notes that this is most likely to facilitate the
operation of clause 174 which provides that offence-related warrants may be applied
for by telephone or other electronic means in an urgent case.  (Refer to paragraph
5.214 for comment on clause 174.)

5.204 Before entering premises under a warrant an inspector must announce entry and give
any person at the premises an opportunity to allow entry to the premises.  However,
this is not required if the inspector believes on reasonable grounds that immediate
entry to the premises is required to ensure: the safety of a person; to prevent serious
damage to the environment; or to ensure that the effective execution of the warrant is
not frustrated (clause 162).

5.205 Compensation may be payable in certain circumstances by the Regulator to the owner
of a thing (clause 163).

Clauses 164 and 165 - Power to search goods, baggage etc

5.206 Inspectors have the power to examine, open and search goods, baggage or containers
entering WA from a place outside WA, by ship or aircraft, and to seize goods if they
are reasonably suspected of being evidence of the commission of an offence.  It is an
offence for a person who owns, is carrying or is otherwise associated with goods not
to answer questions asked by an inspector in relation to the goods.  The maximum fine
is $3, 300 (clauses 164 and 165).

5.207 The Explanatory Memorandum states that clause 164 has been included to enable
inspectors (who may be officers of AQIS appointed as inspectors under the
legislation) to search goods and baggage imported into Australia.

5.208 The Committee sought clarification from the Minister as to the intention of clause 164
and whether the scope of the clause is intended to capture travel interstate, that is
‘entering WA from a place outside of WA’, for example South Australia.  The
Committee was advised that clause 164 relates only to inspection of things from
overseas.  Clause 154 relates to the search of premises generally and ‘premises’ is
given a wide definition, which includes vehicles, vessels and aircraft.  The Committee
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was advised that the search of interstate road and rail transport would be covered by
this provision.165

5.209 The Committee observes that this is an extremely broad power afforded to the
inspector and one that applies to any goods.  The inspector can exercize the power
under this clause if he believes on reasonable grounds that the goods may be, or may
contain evidential material.

5.210 Although the intention of clause 164 is to relate only to the inspection of things from
overseas, the way the clause is drafted means that, regardless of the intent, this clause
could allow inspectors to examine goods or baggage entering WA from another State
within Australia.  The Committee notes that this may perhaps cause some confusion
for inspectors.

5.211 The Committee notes that there are different prerequisites to the exercize of the power
to search in clause 154 compared with clause 164.  Clause 154 requires ‘reasonable
grounds to suspect’, ‘consent’ or ‘a warrant’.  Without consent or a warrant the
inspector cannot exercize the power.  Clause 164 requires ‘reasonable grounds to
believe’ (refer to paragraphs 5.182 to 5.184) but there is no requirement for ‘consent’
or ‘warrant’ before the powers are exercized.  Therefore, although it is intended that
clause 164 is only to be used in respect of goods that are to be, are being, or have
been, taken off a ship that voyages, or an aircraft that flies, between a place outside of
Australia and a place in WA, if an inspector does not have a warrant or does not have
consent but has reasonable grounds to believe that the goods may be, or may contain,
evidential material, then the inspector could feasibly rely on the power under clause
164 (as currently drafted) to search goods that are to be, are being, or have been, taken
off a ship that voyages, or an aircraft that flies, between a place outside of WA from
another State within Australia, such as South Australia.

Recommendation 7:  The Committee recommends that the Government clarify the
reasons for the difference in wording of clauses 154 and 164 of the Gene Technology Bill
2001 and their intended scope during the Legislative Council’s consideration of those
clauses.

Clauses 166 - 171 - General provisions relating to search and seizure

5.212 Clauses 166 to 171 are general provisions relating to search and seizure.  They
include: that copies of things seized are to be provided to the occupier or
representative of the occupier at the premises (if the thing can be readily copied); the
entitlement of the occupier who is present to observe during a search; for a receipt to
be provided for things seized; when things seized must be returned; how they may be
retained and how they may disposed of.
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 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, April 28 2003.
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Clauses 172 to 175 - Warrants

5.213 Clauses 172 to 175 relate to warrants to enter premises and to the exercize of the
powers set out in clauses 153, 154 and 155.  There are two types of warrants that may
be issued:

i) monitoring warrants that provide access to premises for the purposes of
finding out whether the Act or the regulations have been complied with
(clause 172); and

ii) offence-related warrants that provide access to premises where there exists
reasonable grounds for suspecting that there is, or there may be within 72
hours, evidential material in or on the premises (clause 173).

5.214 Offence-related warrants may be applied for by telephone or other electronic means in
an urgent case (clause 174).  Warrants issued in this way must specify the day on
which the warrant ceases to have effect.  The inspector must have the required
completed forms submitted to the magistrate not later than the day after the day of
expiry or execution of the warrant (whichever is the earlier) for signing.  Sub-clause
174(10) states that, in any proceedings where the court must be satisfied that the
exercize of a power was authorized by this section, and the warrant signed by the
magistrate authorising the exercize of that power cannot be produced, the court must
assume, unless the contrary is proved, that the exercize of the power was not
authorized by such a warrant.166

5.215 There are offences for false or misleading information seeking a warrant.  The penalty
is imprisonment for two years or $ 13 200 (clause 175).

5.216 Clause 176 provides that nothing in Part 11 (Powers of inspection) affects the
privilege against self-incrimination.167  The privilege is not abrogated in any way.  The
Committee supports the inclusion of this provision in the Main Bill.  It provides an
important protection to individuals in the exercize of the powers afforded to
inspectors, under the Main Bill.

Appropriate powers to enter search and seize?

5.217 The assessment of the powers of search and seizure in this legislation, outlined above,
involves a weighing of the private interest of individual rights and liberties with the
public interest of ensuring the adequate regulation of gene technology, and
consequently protecting the broader community and the environment.
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 Explanatory Memorandum to the Gene Technology Bill 2001, p78.

167
 This refers to the ability of a witness to decline to answer a question on the grounds that their reply might

tend to incriminate them (section 24, Evidence Act 1906 (WA)).  At common law people can decline to
answer a question on the grounds that their reply might tend to incriminate them.
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Powers to enter search and seize

5.218 Generally there should be adequate justification for powers to enter premises and
search for and seize documents or other property without a warrant issued by a
judicial officer.  It should only be acceptable where the circumstances and gravity of
the matter in question justify such powers being given.

5.219 Clauses providing for entry without warrant or the owner’s consent, have been
examined in other Australian jurisdictions where it has been noted that on each
occasion:

a) the significant powers to search, inspect, seize etc without a warrant indicated
a need for some further safeguards; and

b) departures from the safeguards provided by search warrants should only be
considered in exceptional circumstances.

5.220 The Senate Committee for the Scrutiny of Bills considered that any entry without
warrant was a matter of concern.  On the issue the Senate Committee for the Scrutiny
of Bills made the following comment in its 15th report of 2000 when considering the
Commonwealth Bill:168

Entry without a warrant is a matter of concern of the Committee, …
“entry onto premises without consent may be reasonable in situations

of emergency, serious danger to public health … However, in such
situations it is appropriate that a judicial officer, rather than a

Minister or Departmental Secretary, should authorise that entry.”

While the Committee is mindful of the need to minimise risk to health

or the environment, clause 158 appears to permit an entry (with no
need to obtain any form of authorisation from anyone) where an

inspector considers it “necessary” …

5.221 In response to the Senate Committee for the Scrutiny of Bills concerns the
Commonwealth Minister explained, as justification for the provision, that:

The limitation on the general entry power which provides that an

inspector can exercise powers ‘only to the extent that is necessary for
the purpose of avoiding an imminent risk…’ is an objective

requirement.  It is not enough for the inspector to consider
intervention necessary.  For the exercise of powers to be valid, the

exercise of entry and other powers must in fact be necessary in the
terms described in 158(3).  This substantially limits the powers of the

                                                     
168

 Senate, Standing Committee for the Scrutiny of Bills, Fifteenth Report of 2000, Commonwealth, p466.
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inspector and ensures that the entry powers are only used in

circumstances that are objectively necessary to avoid imminent risk of
death, serious illness, serious injury or serious damage to the

environment.

Checks and balances

5.222 The Committee notes that the Main Bill provides mechanisms to ensure accountability
in respect of the powers that will be authorized under Part 11 (Powers of inspection)
and to mitigate against any abuse of power under the Main Bill.

5.223 For example there are the following legislative requirements:

a) Prior to entry of a premises, the inspector must announce the authority under
which he or she may enter and give any person at the premises an opportunity
to allow entry to the premises (clause 162).

b) Details of a warrant must be made available to the occupier of the premises or
another person who apparently represents the occupier present at the premises,
and the inspector is required to identify himself or herself to that person.

c) Permission of the occupier must be granted or a search warrant must be issued
under clause 173 before inspectors may enter premises to investigate the
suspected commission of an offence, including suspected breaches of licence
conditions.  Before obtaining the consent of a person the inspector must
inform the person that they may refuse consent (clause 160).

d) Certain powers may only be exercized under warrant, such as clauses 153(d)
and 156(4).

e) The privilege against self-incrimination applies in respect of a person refusing
to answer a question, give information, or produce a document (clause 176).

f) Compensation for damage may be payable, in certain circumstances, by the
Regulator to the owner of a thing (clause 163).

g) There is a requirement that copies of things seized are to be provided to the
occupier or representative of the occupier at the premises (clause 166).

h) There is a requirement that receipts must be provided for a thing or things
seized (clause 168).

i) The entitlement of the occupier or another person who apparently represents
the occupier, if present at the premises, to observe a search (clause 167).

j) There is provision for when things seized must be returned, how they may be
retained and how they may be disposed of (clauses 169, 170 and 171).
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k) Warrants must be obtained from a magistrate (clauses 172, 173, 174).

l) It is an offence for an inspector to provide false or misleading information
seeking a warrant (clause 175).

5.224 Exceptions to these requirements are only prescribed in urgent situations, where
immediate action is required to prevent non-compliance or a commission of an
offence, against the Act or the regulations, in order to ensure the safety of a person
and to prevent serious damage to the environment.

5.225 The Committee believes that these accountability mechanisms and checks and
balances are adequate and that the powers provided to inspectors are necessary and
justified.

Part 12:  Miscellaneous

5.226 This Part provides for miscellaneous matters including the review of decisions,169

provisions relating to confidential commercial information, regulation-making,
transitional provisions and the review of the operation of the Act.

5.227 There are 22 clauses under this Part.

Clauses 184 to 187  - Division 3 - Confidential commercial information

5.228 Clause 184 enables a person to apply to the Regulator for a declaration that specified
information is confidential commercial information.  In certain circumstances the
Regulator must make a declaration that specified information is confidential
commercial information.  However, the Regulator may refuse to make such a
declaration if the Regulator is satisfied that the public interest in disclosure outweighs
the prejudice that may arise from the disclosure (clause 185).

5.229 It is an offence to disclose confidential commercial information except in specified
circumstances (clause 187).  The offence is punishable by a substantial maximum
penalty being imprisonment for two years or $13 200.

5.230 Confidential commercial information can be provided:170

a) to a State agency, the Commonwealth or a Commonwealth authority, and the
GTTAC, in the course of carrying out duties or functions under the Act or the
regulations or under the Commonwealth Act or a ‘corresponding State law’
within the meaning of the Commonwealth Act;

b) by order of the court; and
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 Refer to discussion at paragraphs 5.38 to 5.46.
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 Clause 187(2)(d)-(f), Main Bill.
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c) with the consent of the person who applied to have the information treated as
commercial confidential information.

5.231 The Committee notes that confidential information is also exempt under the Freedom

of Information Act 1992 (WA) (FOI Act).171  The FOI Act provides for right of access
to information in the possession of State government agencies.  Therefore, any
information or documentation obtained under the operation of the Main Bill declared
confidential commercial information and in the possession of a State government
agency may not be accessed under the FOI Act.

5.232 The Australian Parliamentary Library Bills Digest on the Commonwealth Bill states
that it seems likely that a broad range of information in applications for research and
development in new genetic technology would encompass confidential commercial
information, such as trade secrets and information of commercial value.172

5.233 There are significant limitations on the use of confidential commercial information.  It
cannot be used by the Regulator in considering other GMO licence applications,
unless the information owner gives written consent (clause 45), cannot be disclosed in
the information provided to the public during the community consultation on GMO
licence applications (clause 54) and it is not recorded on the Record of GMO and GM
product dealings (clause 138(3)(4) and (5)).  The Regulator may, however, use
information learnt about risk in respect of an application to which confidential
commercial information applied to aid consideration of a second application.173

5.234 Under these provisions, information can be excluded from the Record if it has been
declared to be confidential commercial information.  However, concern has been
expressed to the Committee that this could undermine the efficacy of the Main Bill’s
requirement to make information publicly available.

5.235 The Committee notes that clause 185 provides for the Regulator to keep certain
commercial information confidential.  The Committee notes the commercial interest to
keep certain information confidential.  However, the Committee acknowledges that a
key factor in the success of the regulatory scheme is for the public to have trust and
confidence in the regulatory system.  For this trust and confidence to exist very little
of the information that is used by the Regulator to arrive at a decision should be
hidden from public scrutiny.

5.236 The Committee is of the view that the public interest should always come before
commercial interest. The Committee notes that the Regulator may refuse an
application for information to be declared confidential commercial information if the
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 Schedule 1 item 14(4).
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 Gene Technology Bills 2000, Bills Digest 11 2000-01, Parliament of Australia Library, p21.
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 Explanatory Memorandum to the Gene Technology Bill 2001, p23.
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public interest in disclosure outweighs the prejudice that may arise from the
disclosure.

Division 6: Other

5.237 Under clause 192 it is an offence to knowingly give false or misleading information or
produce a document that is false or misleading in a material particular, in relation to
an application or in compliance or purported compliance, with the Act or regulations.
The penalty for an offence against this provision is imprisonment for one year or $6
600.

5.238 Clause 192A provides that a person must not interfere with dealings with GMOs.
This clause makes it an offence to damage, destroy or interfere with equipment or
premises where GMO dealings are being undertaken.  The offence is punishable by a
substantial maximum penalty of imprisonment for two years or $13 200.

Clauses 192B to 192D

5.239 The Committee notes that in relation to clauses 192B-192D of the Main Bill that
headings to these clauses are included to maintain consistent numbering with the
Commonwealth Act.  These sections have, however, since been repealed in the
Commonwealth Act as part of the consequential amendments implemented by the
Prohibition of Human Cloning Act 2002.  The Main Bill should be amended
accordingly.

Recommendation 8:  The Committee recommends that clauses 192B, 192C and 192D be
deleted from the Gene Technology Bill 2001.

Clause 193 - Regulations

5.240 Clause 193 provides a regulation-making power with respect to matters required or
permitted to be prescribed, or necessary or convenient to be prescribed, for carrying
out or giving effect to the Main Bill.  Without limiting that general power, it is
specifically provided that regulations may require a person to comply with codes of
practice or guidelines issued under the Act as in force at a particular time or from
time-to-time.

5.241 The Committee notes that this is a very broad and general regulation-making power,
allowing anything considered necessary or convenient for carrying out or giving effect
to the Act to be prescribed in the regulations.

5.242 The Committee notes that sub-clause 193(2), by enabling regulations to incorporate
reference to codes of practice and guidelines (as in force at a particular time or from
time-to-time), has the effect that amendments to such codes and guidelines will
automatically flow through to the regulations.  Whilst the codes and guidelines might
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be scrutinized as part of the initial promulgation of regulations, no parliamentary
scrutiny is afforded to amendments to codes or guidelines which, afterwards,
automatically apply.  The Committee notes, however, that it is the GTMC that issues
codes of practice and guidelines.

5.243 The Commonwealth Regulations describe certain aspects of the operation of the
legislation in detail.174  They contain many of the administrative details of the
legislation and will determine the way the legislation will operate on a day-to-day
basis.  Thus it is difficult to ascertain how the legislation will operate just by looking
at the Main Bill in isolation.

5.244 The Commonwealth Regulations do six main things:

i) provide further information about some of the definitions used in the Main
Bill.  For example, the regulations describe things declared by the regulations
to be or not to be GMOs (s10(1));

ii) describe the types of information that must be provided by an applicant for a
licence;

iii) detail the timeframes during which the Regulator must make a decision in
relation to an application;

iv) describe the exemptions under the legislation, that is, the types of dealings
with certain GMOs that are sufficiently low risk that they do not require
oversight by the Regulator.  All exemptions are based on scientific data,
generated within Australia over a period of time;

v) set out the dealings with GMOs that are NLRDs and the conditions that will
apply to such NLRDs; and

vi) provide further information about the three committees established under the
legislation, including: terms of appointment; resignation; termination of
appointment; disclosure of interest; procedures for convening meetings;
constitution and quorums; and records and reporting, (that is, how the
committees will do their work).

5.245 Regulations may also be made relating to:

i) the functions of the Regulator (clause 27(l));

ii) with whom the Regulator is required to consult;
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 For further information see the Gene Technology Regulations 2001 (Cth) at http:
//scaleplus.law.gov.au/html/pastereg/3/1664/top.htm.
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iii) application fees, licence fees and charges (clauses 40, 72(A) and 83);

iv) conditions that will apply to a licence and to the certification and accreditation
of facilities (clauses 61, 63, 64, 70, 86 and 94); and

v) transitional matters arising from the enactment of the Act (clause 191).

5.246 The Committee notes that the regulations made under the Main Bill will be the same
as the regulations made under the Commonwealth Act.175

5.247 Any proposed regulations for the purpose of the Scheme are to be provided to the
GTMC for approval.176

5.248 Regulations made by the Governor will be caught by the tabling and disallowance
provisions in s42 of the Interpretation Act 1984 (WA) and subject to the scrutiny of
the Joint Standing Committee on Delegated Legislation.

5.249 The Committee views the regulation-making powers as appropriate to give effect to
the purpose of the legislation.  The Committee understands that it may be said that the
regulation-making powers under the Main Bill provides for matters that should be
regulated by Parliament in primary legislation, to be dealt with by subsidiary
legislation.  For example, the conferral of a power on the executive government to
define a word or phrase which is determinative of the way an Act is to operate, such as
what is or is not a GMO.  The Committee is of the view, however, that there is
adequate parliamentary scrutiny provided.

Clause 194 - Review of Act

5.250 Clause 194 provides that the Minister must cause an independent review of the Act to
be undertaken four years after its commencement.  A written report is to be given to
the Minister and tabled in Parliament within 12 months of the fourth anniversary of
the commencement of the Act.

5.251 The Committee notes that the review will relate to the State Act and not the
Commonwealth Act (refer to paragraphs 5.159 to 5.161).

Part 13: Consequential Amendments

5.252 This Part provides for consequential amendments to other Acts.
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 The Gene Technology 2001 Regulations (Cth) can be viewed at http: //scaleplus.law.gov.au/html/pastereg
/3/1664/top.htm.
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 Part 3, 16(b), GTA.
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5.253 There are 2 clauses in this Part involving, consequential amendments to two Acts: the
Agricultural and Veterinary Chemicals (Western Australia) Act 1995 (clause 196);
and the Agriculture and Related Resources Protection Act 1976 (clause 195).

Clause 195

5.254 Under clause 195 a regulation-making power will be inserted into the Agriculture and

Related Resources Protection Act 1976 to allow areas of WA to be designated for the
purpose of preserving the identity of GM crops or non-GM crops, or both, for
marketing purposes.  The State will be able to use this provision to make regulations
to limit or prevent the growing of GM crops if that need arises.  It is only if such areas
are also recognized by a policy principle pursuant to clause 21(1)(aa), that the
Regulator may not undertake any action that would be inconsistent with the status of
an area (refer to paragraphs 5.56 and 5.57).

5.255 The Committee considers that a separate Act dedicated to establishing a clear process
for the designation of GM and non-GM crop areas should be the mechanism used to
allow areas of WA to be designated for the purpose of preserving the identity of GM
crops or non-GM crops, or both, for marketing purposes, rather than regulations under
the existing Agriculture and Related Resources Protection Act 1976.  (Refer to
Chapter 8 for further discussion).  Given the contention surrounding the issue of GM
and non-GM areas, the Committee considers that this would afford parliamentary
scrutiny into the exercize of State powers which may be recognized under clause
21(1)(aa).

5.256 Should a separate Act be established, the Committee notes that clause 195 of the Main
Bill will no longer be required.

5.257 The Committee notes that the WA Government has introduced its own legislation that
allows for areas to be designated GM crop free.  (Refer to paragraph 8.10 for further
information).

Disallowance Procedure

5.258 The ability of the Governor to make such regulations affords an opportunity to
examine the ability of State Parliament to scrutinize executive decisions about GM or
GM-Free areas.

5.259 Section 41 of the Interpretation Act 1984 (WA) provides that all ‘subsidiary
legislation’ must be published in the Gazette and comes into operation on the date of
publication (or the day specified in the subsidiary legislation).

5.260 Following publication in the Gazette, all regulations must be tabled in both Houses of
Parliament within six sitting days of their publication (s42(1) of the Interpretation Act
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1984 (WA)).  If the regulations are not tabled within the six sitting days, s42(2) of the
Interpretation Act 1984 (WA) provides that they thereupon cease to have effect.

5.261 After tabling either House may then disallow the regulations provided notice of
motion of disallowance is given within 14 sitting days of being tabled in the relevant
House (s42(2) of the Interpretation Act 1984 (WA)).

5.262 Section 42(4) of the Interpretation Act 1984 (WA) provides for a mechanism to
amend regulations.  If both Houses pass a resolution originating in either House,
Parliament may amend or substitute the regulations.  On passing of such a resolution a
notice must be published in the Gazette within 21 days and the amended or substituted
regulations take effect seven days thereafter.

5.263 Should the regulation be disallowed, the regulation will no longer be in force.  As
noted above, however, the regulation is valid and operative at the time of gazettal and
remains so until disallowance occurs.  Disallowance is not retrospective and any act or
omission done whilst the regulation was in force remains valid.

5.264 Should an area be declared a GM area, by means of a regulation, planting of GM
crops may occur as soon as the regulation has been published in the Gazette, prior to
the Parliament having an opportunity to disallow or amend the regulation.

5.265 The Committee considers this an appropriate delegation of legislative power.  The
Committee is satisfied that the decision of which areas will be declared GM or non-
GM will be afforded adequate parliamentary scrutiny.

Recommendation 9:  The Committee recommends that the Gene Technology Bill 2001
be passed.

In making this recommendation the Committee draws the attention of the House to the
amendments to the Gene Technology Bill 2001 that appear in Recommendations 2, 3, 4,
5 and 8 and the comments made by the Committee in Recommendation 7.  The
Committee urges the House and the Government to seriously consider those
recommendations but does not intend that the passage of the Gene Technology Bill 2001
through the Legislative Council be subject to the amendments referred to in those
recommendations being effected.
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CHAPTER 6

THE GENE TECHNOLOGY AMENDMENT BILL 2001

INTRODUCTION

6.1 This Chapter provides a summary of the Committee’s scrutiny of the Gene
Technology Amendment Bill 2001 (Amendment Bill).

6.2 The Amendment Bill deals with matters that involve consideration of s46(7) of the
Constitution Acts Amendment Act 1899.  That section provides that bills imposing
taxation shall deal only with the imposition of taxation.

6.3 The Committee notes that the Council may not originate or amend a taxing bill:
ss46(1) and (2) of the Constitution Acts Amendment Act 1899.

CONTENTS OF THE AMENDMENT BILL

6.4 The Amendment Bill contains 3 clauses.

SPECIFIC CLAUSES OF THE AMENDMENT BILL

6.5 Clause 2 provides that the Amendment Bill is to commence immediately after the
Main Bill.  It contemplates two scenarios depending on whether the Main Bill or the
Amendment Bill is first assented.  It ensures that whichever Bill is assented to first,
the Amendment Bill will come into operation (clause 2(1)) or be deemed to come into
operation (clause 2(2)) immediately after the Main Bill is passed into law.  These
provisions are necessary as the Amendment Bill amends the Main Bill and cannot
operate unless the Main Bill has received Royal Assent.

6.6 Clause 3 of the Amendment Bill will amend clause 72A of the Main Bill (which will
by then have been enacted).  Clause 72A of the Main Bill provides that a person who
is the holder of a GMO licence at any time during the financial year is liable to pay a
charge for the licence in respect of that year: clause 72A(1).  The amount of the charge
is such amount as is prescribed by the regulations (clause 72A(2)).

6.7 Clause 3 of the Amendment Bill will insert clauses 72A(3) and (4), which concern the
amount of a charge that will be prescribed by regulation for a GMO licence.  Clause
72A(3) will specifically provide that the charge prescribed may be in the nature of a
tax and not be related to the costs of providing any service.  Clause 72A(4) will
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provide that to the extent that a charge referred to in clause 72(3) is a tax, the clause
imposes the tax.177

6.8 The combined effect of the Main Bill and the Amendment Bill is that clause 72A of
the Main Bill will provide as follows:

i) Anyone holding a GMO licence during a financial year must pay a charge for
the licence in respect of that year (clause 72A(1)).

ii) The amount of the charge is prescribed by regulations (clause 72A(2)).  No
upper limit is specified.

iii) The amount can be in the nature of a tax and not be related to the costs of
providing any service (clause 72A(3) – added by the Amendment Bill).

iv) To the extent that the charge is a tax, the clause imposes a tax (clause 72A(4)
– added by the Amendment Bill).

6.9 The Explanatory Memorandum, both to the Main Bill and the Amendment Bill, do not
provide any explanation of these clauses or why the licence charge, or part of it, may
be a tax.

6.10 The prescribing of charges in regulations is a normal practice.  It is done for
administrative ease and convenience.  Parliamentary scrutiny is ensured by the tabling
and disallowance provisions of the Interpretation Act 1984 (WA) and scrutiny by the
Joint Standing Committee on Delegated Legislation.  However, the prescribing of a
charge in a regulation, part of which may be characterized as a tax, raises the
constitutional question of whether this may be an inappropriate delegation of
legislative power to the Executive.178

6.11 In terms of parliamentary scrutiny of the amount of the charge, s45A of the
Interpretation Act 1984 (WA) allows a GMO licence to be costed in a manner that
pays for the administration of the licensing scheme and can include a component for
future cost.179  However, any component of the charge imposed by regulations that the
Joint Standing Committee on Delegated Legislation may characterize as a tax, and (in
the normal course of events) may recommend disallowance, will be saved from
invalidity under the proposed amendments to clause 72A.
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 Explanatory Memorandum to the Amendment Bill.

178
 The Committee notes that the same mechanism was latterly applied in the Perth Parking Management

(Taxing) Act 1999 to impose as a tax, the licence fee for parking bays under the Perth Parking
Management Act 1999.

179
 Airservices Australia v Canadian Airlines International Ltd (1999) 167 ALR 392.
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Conclusion

6.12 The Committee acknowledges that although s45A of the Interpretation Act 1984
(WA) provides for the costs of administering the GMO licensing scheme, there may
be other unknown costs associated with the use of this new technology that will not be
caught by that provision.  In all the circumstances, the Committee considers that there
may be cogent reasons for prescribing the amount of the charge in a regulation and
saving it from invalidity, by expressly providing, in primary legislation, for the
possibility of a tax component to the charges.

6.13 The Bills do not allow regulations to impose a charge.  The charge is imposed by
clause 72A of the Main Bill, and the regulations set the amount of the charge.  The
Committee notes that the regulations will be subject to the tabling and disallowance
provisions of the Interpretation Act 1984 (WA) and scrutiny by the Joint Standing
Committee on Delegated Legislation.  However, it is clear from clause 72A (as
amended by the Amendment Bill) that the charge in question may be in the nature of a
tax and to the extent that it may be, then is it permitted.

Recommendation 10:  The Committee recommends that the Gene Technology
Amendment Bill 2001 be passed without amendment.
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CHAPTER 7

THE ADEQUACY OF THE REGULATORY REGIME

INTRODUCTION

7.1 In this Chapter the Committee provides comment on the adequacy of the regulatory
regime and whether the Bills achieve their objective.

7.2 The success of the regulatory scheme for gene technology rests on the effectiveness of
the framework or structures established to manage that technology, both in its current
form and as it evolves.

COMMENTS

7.3 The Committee acknowledges that the Australian regulatory scheme as provided for
by the national regulatory scheme for gene technology is, and is considered to be, one
of the most stringent in the world.180

7.4 The Committee generally supports the regulatory scheme as described in the Bills and
the systems it puts in place to manage the technology.  The Committee is satisfied that
the areas that the scheme covers, and the way in which those areas are covered, is
adequate to achieve its objective, that is to regulate activities involving gene
technology.  In particular the Committee notes that:

i) the scheme provides a good balance between the role of the GTMC and the
role of the Regulator; and

ii) on balance, the scheme contains excellent provision for public consultation
and disclosure of information.

7.5 There are matters, however, that are omitted or inadequately addressed.  (These are
discussed below at paragraph 7.14.)

Future applications: is the national regulatory scheme able to handle future technology
developments?

7.6 The issues surrounding the use of gene technology are ever evolving, as are the
processes of inquiry into the risks relating to the use and products of gene technology.
As new applications of gene technology are introduced, and as our understanding of
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 Legislative Assembly, Standing Committee on Health, Inquiry into the Gene Technology Bill 2002,
Report No 2, Australian Capital Territory, December 2002.
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the effects of the use of gene technology develops, the issues that require
consideration evolve and change.

7.7 A consideration for the Committee has been to consider whether the regulatory
scheme provided for in the Bills is sufficiently flexible to be able to continue to
regulate activities involving gene technology as they evolve, while ensuring the health
and safety of the people of Australia and the protection of its environment.

7.8 Some countries, such as the US and Canada, have opted to regulate GMOs using
existing laws that govern agriculture, food and pharmaceuticals.  However, future
biotechnology products may create varieties with truly novel traits or functions that do
not easily fit within the existing regulatory schemes or definitions.  These may
include:181

•  using animals to grow organs for transplantation;

•  crops that contain pharmaceuticals;

•  foods that can target specific vitamin and nutritional deficiencies; and

•  genetically modifying foods, such as bananas to produce vaccines for
illnesses, such as Hepatitis B, thus eliminating the need for purification of the
vaccine strains, refrigeration and the hazards associated with injections.

7.9 In the US, regulation of transgenic fish that have been genetically modified to grow
faster, is proving to be problematic.  The Committee notes the report prepared for the
Pew Initiative on Food and Biotechnology Future Fish: Issues in Science and

Regulation of Transgenic Fish which reports that the regulation of transgenic fish is at
present being undertaken by the US Food and Drug Administration, which is
regulating the transgenic fish as a ‘new animal drug’ under the provision of the
Federal Food, Drug and Cosmetic Act (it is noted, however, that a number of US laws
exist which could provide the basis for the regulation of transgenic fish).  The report
comments that the current regulatory approach of the US towards transgenic fish is an
ad-hoc extension of existing regimes.  However, there is a question as to whether
these laws adequately address the specific food safety and environmental issues
associated with transgenic fish in a clear, transparent and credible manner that
provides public confidence that these risks will be adequately considered and
addressed.182

7.10 Many of the gene technology products that are currently being researched and
developed, are likely to generate much public debate over their risks and benefits.  It is
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 Paper provided to the Committee at meeting held in Washington on April 23 2003: Pew Initiative on
Food and Biotechnology, ‘Agricultural Biotechnology Backgrounder’, www.pewagbiotech.org.

182
 Pew Initiative on Food and Biotechnology, Future Fish: Issues in Science and Regulation of Transgenic

Fish, January 2003.
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expected that concern will centre on the potential for unintended consequences of the
technology and that the current regulatory framework may not be adequate to deal
with the new technology.

The release of the next generation of biotech products hinges on
public acceptance, which may rest on a regulatory framework

capable of ensuring safety and inspiring confidence in consumers.
Without public acceptance inspired by confidence in the regulatory

system there simply can be no market.183

7.11 The Committee is of the view that the approach adopted by Australia in opting to
regulate GM products, using specific legislation based on the technology that was
used to derive them, will allow the national regulatory system to adapt appropriately
as the technology evolves.  This approach will also aid in ensuring that the problems
that are faced by other countries in regulating biotechnology products with truly novel
traits will not be experienced in Australia.

7.12 Further, the openness, transparency and public participation provided by the national
regulatory scheme will assist in promoting public confidence in the system and its
ability to adequately address future issues as they arise.

Comparison with the North American regulatory systems

7.13 The Committee is pleased to note that the national regulatory scheme does not contain
many of the elements (identified by the Committee in its travels in North America) of
the North American regulatory systems, which have been the subject of criticism and
concern, amongst various opponents and proponents of gene technology.  Contentious
issues include those that relate to:184

•  a product-based system of regulation:  for example, Canada, in regulating GM
crops, has adopted the route of evaluating ‘plants with novel traits’.  This
system evaluates and bases its regulatory approval on the final product instead
of the process that was used to derive the product.  As a result, Canada
regulates plant varieties derived not only by gene technology but also through
traditional breeding, mutagenesis and other breeding technologies;

•  public involvement and consultation:  for example, in Canada there is no
opportunity for the public to comment on proposed decisions regarding
specific products;
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 Paper provided to the Committee at meeting held in Washington on April 23 2003: Pew Initiative on
Food and Biotechnology, ‘Agricultural Biotechnology Backgrounder’, www.pewagbiotech.org.

184
 Canadian Biotechnology Advisory Committee, Improving the Regulation of Genetically Modified Foods

and Other Novel Foods in Canada, Report to the Government of Canada Biotechnology Ministerial Co-
ordinating Committee, August 2002.
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•  transparency:  for example, the Canadian Government does not provide clear
information explaining how GM products are regulated and decisions are
made, the roles of the regulatory bodies, or the information considered during
safety assessments;

•  the precautionary principle:  in the US, the legislation used to regulate gene
technology does not refer to the precautionary principle (see paragraphs 5.11
to 5.19);

•  the assessment of economic impact or market implications of GM approvals:
the US and Canadian regulatory systems do not consider such issues.  They
are, instead, left to the market itself;

•  mandatory food labelling:  neither the US nor Canada have mandatory food
labelling for food containing GM ingredients or GM food products;185 186

•  liability:  as with the Australian regulatory framework, neither the US nor
Canadian regulatory regimes provide for the protection of the interests of the
non-GM producer;187

•  the use of existing legislation that is designed to cover conventional
agriculture to regulate gene technology rather than specific legislation; and

•  the lack of flexibility in the system to cope with new and rapidly evolving
technology.

Omissions and inadequacies

7.14 The Committee is of the view that there are important matters not addressed or that are
not adequately addressed by the Australian national regulatory scheme:

i) The GTA states that the scheme should provide an efficient and effective
regulatory system for the application of gene technologies,188 however, the
regulatory scheme does not provide for, or outline, how GMOs and dealings
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 In Canada, mandatory labelling was rejected.  A voluntary labelling system is currently being considered.
See Report by Canadian Biotechnology Advisory Committee, Improving the Regulation of Genetically
Modified Foods and Other Novel Foods in Canada, Report to the Government of Canada Biotechnology
Ministerial Co-ordinating Committee, August 2002.

186
 The Committee notes the information contained in the Report of the ACT Committee which noted that

there was a bill before the US House of Representatives in relation to gene technology, which calls for
amendment to various acts to require that food that contains a genetically engineered materials or that is
produced with a genetically engineered material be labelled according, (HR8414, May 22 2002), p32.

187
 The Committee notes the information contained in the Report of the ACT Committee which noted that

there is a bill before the US House of Representatives in relation to gene technology, that provides
additional protection for farmers and ranchers that may be harmed economically by genetically
engineered seeds, plants or animals, (HR 4812, May 22 2002), p32.

188
 Recitals B(a), GTA.
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with GMOs or GM products are to be managed once approved release occurs.
Industry is left to self-regulate and determine its own requirements, for
example, for identity preservation.189  Further, it appears that the current
attempts by industry to set protocols are deficient (see paragraphs 9.71 to
9.85).

ii) The issue of liability is not addressed by the regulatory scheme provided for
by the Bills (see paragraphs 9.119 to 9.139).  The Committee considers that
this leaves great uncertainty about the level of protection afforded non-GM
growers who may be affected by contamination.  The lack of liability
measures also means there is no precautionary insurance to cover
unintentional health or environmental consequences.

iii) Whilst the regulatory scheme does allow for input from the States, it does not
openly recognize that licences may need to vary from State to State or within
States to take into account unique environmental conditions.  For example, the
Tasmanian Joint Select Committee on Technology noted in their July 2001
report, that wild turnip is classified as the same species as another canola
species (Brassica rapa).  That committee understood, from evidence received,
that regulatory authorities in Australia approved releases of both herbicide
tolerant Brassica rapa and Brassica napus (both GM canola) despite the
widespread occurrence of Brassica rapa (wild turnip) weeds in Tasmania and
the risk of gene flow between the plants.  Evidence heard by the Tasmanian
committee suggested that “the Australian regulatory authorities had never
considered the risks of introducing GM canola into an environment where

wild turnip was common.”190

iv) There is inadequate provision for specific State-based public participation in
the regulatory regime.  For example, there exists no WA-based advisory body
that the people of WA may refer to.

v) How breaches of licence conditions will be dealt with is not apparent.  The
Main Bill does not specify what action the Regulator will take in relation to
reported breaches, apart from including them in his/her quarterly report to the
Commonwealth Parliament.  There is lack of assurance that breaches of
licence conditions will be adequately dealt with and addressed.

vi) It is unclear how the regulatory system will deal with the issue of funding and
cost recovery of the OGTR.  (Refer to paragraphs 10.2 to 10.15).
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 Gene Technology Standing Committee, Draft Regulator Impact Statement Policy Principle to Recognise
GM/Non-GM Designated Areas, European Union, pp7-8.
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 Joint Select Committee on Gene Technology, Joint Select Committee Report on Gene Technology,

Parliament of Tasmania, July 2001, p67.
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vii) The regulatory system does not provide for the allocation of additional costs
associated with co-existence of GM and non-GM crops, despite wide concern
that co-existence regimes will be expensive to operate.  (Refer to paragraphs
9.51 to 9.59, 9.90 and 9.91.)

viii) There is limited avenue for third party review of the decisions of the
Regulator.

ix) There appears to be very little ability for independent peer review of the
science upon which decisions are based.  The Canadian system has received
much criticism in this regard, as industry applications to regulators are not
publicly reviewed.  For example, the validity of the data and science which is
being provided to the regulators by the companies is not reviewed.191

x) The objective of the regulatory scheme provided for by the Main Bill may be
too limited in scope.  Whilst the Committee supports the objective of the
scheme, (being, to protect the health and safety of people and the
environment), the Committee is of the view that there are other considerations
which need to be addressed.  For example, the regulatory scheme does not
address societal costs and benefits in allowing approval of a dealing with a
GMO, such as from the use of GM crops.  Only the direct environmental and
health risks of GMOs are investigated by the Regulator.

xi) The provision for assessment of marketing implications is limited, with the
delegation of these matters to the States.  It may be appropriate that this issue
also be discussed at a national and more strategic level, such as by the GTMC.

xii) There is no provision for food safety assessment in the regulatory system and
no toxicological tests are required on GM foods.  The Committee notes that
this is because food safety assessment is the role of FSANZ.  However, as one
of the stated objectives of the regulatory scheme is to protect the health and
safety of the Australian people, the regulatory scheme should provide for
integration of the assessment of the safety of foods containing GMOs and GM
products between the OGTR and FSANZ (see paragraphs 10.18 to 10.25).

xiii) There is no long-term follow up, for example long-term post-release studies of
food or environmental safety after the approved release of a GMO into the
environment, including monitoring potential instability of transgenic cells.
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 MacRae, R., Mixed Messages - Canada’s domestic regulatory system for GEOs contradicts basic
principles underlying the Cartegena Protocol on Biosafety, Canadian Institute for Environmental Law
and Policy, June 26 2001.
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CONCLUSION

7.15 The Committee acknowledges that there are inherent risks in gene technology that the
Regulator is accountable for managing.  The public needs to be confident that the
Regulator can stay abreast of very complex scientific and ethical questions, and
commercial pressures.

7.16 The national regulatory scheme provides for the Regulator to address these matters,
but like all government agencies, its ability to account for these risks will depend on
good management, appropriate resources, diverse and appropriate advice, and
community and industry input.

7.17 The community’s ability to understand if the legislation’s objectives are met in the
long-term will depend on the openness and accountability of the Regulator and the
OGTR to the scientific and wider communities.

7.18 The Committee has examined the Main Bill and, whilst it supports its objectives of
protecting the environment and human health and safety through its identification and
management of the risks associated with gene technology, it is of the view that there
are important matters which are omitted or inadequately addressed.192

7.19 The Committee is of the view that GMOs must be managed once approved by the
Regulator, not only to ensure the effective and safe application of gene technologies,
but also to ensure that their use does not prove harmful to the environment or have an
adverse impact on people and markets.

Recommendation 11:  The Committee recommends that the omissions and inadequacies
of the national regulatory scheme outlined at paragraphs 7.14(i to xiii):

a) be considered by the Gene Technology Ministerial Council;
b) be considered when the Gene Technology Bill 2001 is to be reviewed as provided

by clause 194 of the Gene Technology Bill 2001; and
c) be addressed, where appropriate, in State law dedicated to dealing with post-

commercial release of a genetically modified organism.
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 The Committee notes the view that some of these may have been ‘studied exclusions’.
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CHAPTER 8

MARKETABILITY OF GM CROPS AND NON-GM CROPS (TERM

OF REFERENCE II)

INTRODUCTION

8.1 This Chapter addresses the marketability and market implications of GM crops and
products with respect to term of reference (ii).

8.2 Term of reference (ii) states:

The Committee is also specifically considering the implementation of

the proposed powers under section 21 of the Gene Technology Bill
2001 which may recognise State legislation designating areas for the

purposes of preserving the identity of one or both of the following:

(i) GM crops;

(ii) non-GM crops;

for marketing purposes.

8.3 When inquiring into this term of reference, the following issues have been considered
in relation to crops:

•  the marketability of GM, non-GM and organic crops;

•  GM and non-GM areas;

•  the issues of contamination, segregation and identity preservation;

•  supply chain management; and

•  insurance and liability.

8.4 The issues of contamination, segregation and identity preservation, supply chain
management, and insurance and liability are addressed in Chapter 9.

Provision in the national regulatory scheme to create GM and non-GM areas

8.5 Under the national regulatory scheme, with regard to applications for commercial
release of GM crops in WA, the Commonwealth has only responsibility for managing
risks to human health and safety and the environment resulting from the release of
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GMOs into the environment.  The States have been assigned jurisdiction to manage
issues relating to marketing associated with the planting of GM crops.193

8.6 The Main Bill proposes to amend the Agriculture and Related Resource Protection

Act 1976 (WA) to provide a mechanism for the State to declare certain areas to be GM
or non-GM or both, for the purpose of preserving the identity of the crop for
marketing purposes.  Under clause 195, a regulation-making power will be inserted
into the Agriculture and Related Resource Protection Act 1976 (WA).  Once enacted
this provision can be used to limit or prevent the growing of GM crops, if that need
arises.  (See paragraph 5.254 for discussion on this clause).

8.7 Under s21(1)(aa) of the Commonwealth Act and the corresponding clause in the Main
Bill, policy principles may be issued by the GTMC in relation to the recognition of
designated areas under a law of WA.  If a policy principle is issued, this will bring
into play s57 of the Commonwealth and State Acts which provide that the Regulator
must not issue a licence if the Regulator is satisfied that issuing the licence would be
inconsistent with a policy principle in force under s21.

8.8 The GTMC is currently preparing a policy principle.  The Committee notes that, as at
June 30 2003, a draft policy principle has been released for public comment.  It is not
known when the policy principle will be finalized and issued.  The Committee refers
readers to the Draft Regulatory Impact Statement Policy Principle to Recognise

GM/Non-GM Designated Areas, which has been released together with the draft
policy principle.194

8.9 It is hoped that when the Main Bill is passed, the mechanism for designating these
areas will be in place for use whenever needed.  This is an important mechanism
because, without it, another Act of Parliament would be necessary if, for example,
WA decided to designate areas for GM or non-GM crops.  As such, the Department
advised that it is sensible to include this mechanism as a consequential amendment to
be made by the Main Bill.195

8.10 The Committee received advice from the Minister, Hon Kim Chance MLC that the
WA Government would be introducing legislation to allow for the designation of GM-
free areas for food crops.196  Subsequent to this advice, on May 7 2003, the
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 The national regulatory scheme recognises that States may wish to declare certain areas to be GM or non-
GM or both for marketing purposes: GTA, Part 2, 6(d)(i).

194
 A draft of the policy principle was released for public comment on May 2 2003.  The consultation period

closed on June 2 2003 and responses are under consideration.  http://www.health.gov.au/tga/
gene/gtrdap.htm.

195
 Submission No 12 from Department of Agriculture.

196
 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, March 18 2003.
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Genetically Modified Crop Free Areas Bill 2003 (GMCFA Bill) was introduced into
the Legislative Assembly.  This is discussed in detail at paragraph 8.152 to 8.156.

State involvement in market considerations

8.11 The commercial decision of whether or not to grow GM crops is outside the scope of
the Regulator’s jurisdiction.  Differing opinions have been expressed to the
Committee in relation to who should be responsible for making such commercial
decisions (see for example, paragraphs 8.167 to 8.172).

8.12 Proponents of the technology consider this an issue to be dealt with by the producer.
The decisions a farmer would make in respect of a GM crop would be subject to the
same considerations that would apply to any conventional crop that a farmer was
contemplating planting.  This would include an assessment of the marketability of the
product.  If no net benefit was assessed then it is most likely that the farmer would
choose not to plant the crop.  As stated in evidence by Mr David Hudson, Canola
Business Manager, Monsanto:197

When considering the introduction of any new crop or variety…we

must always be cognisant of not only the agronomic and regulatory
issues but also the market issues.  You would not necessarily go

forward with a crop unless you had first consulted with the industry
about whether that crop would be accepted by the local market and

also by export markets, particularly in an export-dominated industry
like that in Western Australia.  An understanding of the markets and

the ability of farmers not only to benefit from the technology but also
to market the grain will always be a key focus.

8.13 Others, however, consider this an issue to be dealt with by government.  Much
concern was expressed to the Committee about the market and trade issues that are
raised by the commercial release of GM crops, specifically GM canola, in WA.
Concern was also raised about the impact that GM growers will have on non-GM
growers.  See, for example, paragraphs 8.174 to 8.175 and 8.177 to 8.180, and:

Greenpeace is supportive of the inclusion of provisions under Section

21 of the Gene Technology Bill (WA) and believes that States should
have a legal mechanism that will enable them to designate GE free

zones.  The benefits of developing GE crops in WA are not clearly
demonstrated, while the costs are real.198

                                                     
197

 Hudson, David., Canola Business Manager, Monsanto Australia Ltd, Transcript of Evidence, March 21
2003, p3.

198
 Submission No 41 from Greenpeace Australia Pacific.
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ASSESSMENT OF THE MARKETABILITY OF WA GM CROPS

8.14 Section 21(1)(aa) of the Commonwealth Act is mirrored in clause 21(1)(aa) of the
Main Bill which provides for the GTMC to issue policy principles in relation to
“recognising areas, if any designated under a law of the State of Western Australia for
the purpose of preserving the identity of one or both of the following:

(i) GM crops;

(ii) non-GM crops,

for marketing purposes;”

8.15 This mechanism provides States that are participants in the national regulatory
scheme, and in this case WA, with the ability to assess the marketability of their crops
and, upon that basis, (that is, the need to preserve the identity of GM or non-GM
crops), legislate the ability to regulate the release of Regulator-approved GM crops in
the State.  This mechanism provides the only avenue for the State, if it is part of
the national regulatory scheme, to retain direct control over decisions in relation
to the commercial release of Regulator-approved GM crops into WA agriculture
and the WA environment.

8.16 The ability to retain some control over the commercial release of Regulator-approved
GM crops in WA is particularly important, as agricultural markets are extremely
important to the State economy.  As stated by the Minister:

Our agricultural exports make a massive contribution to the economy
of this State and no government can afford to let this be put at risk.199

WA grains industry

8.17 WA relies heavily on its agricultural sector as a major source of economic wealth for
the State, of which the WA grains industry is a very important component.  Grain
contributes 43 per cent of total agricultural production200 and 50 per cent of total
agricultural exports.201  Wheat, barley, canola and lupins are the major crops grown in
WA.  Ninety-two per cent of total grain production is exported.  The WA grain

                                                     
199

 Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, State Government encourages
public debate on GM technology, Government of Western Australia Media Statement, October 9 2002.

200
 Agriculture includes grains, horticulture, wool, dairy, meat, live animal exports and other.

201
 For further information on the WA agricultural industry and grain exports see: Western Australia,

Department of Agriculture, Western Australia’s Agricultural, Food and Fisheries Industries 2000-01 –
Market information for investors, traders and businesses, December 2001, website:
http://www.agric.wa.gov.au/programs/trade/ and Department of Agriculture, International market trends
for genetically modified crops, February 2002.
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industry is therefore, export focussed and greatly affected by market forces in WA’s
overseas markets.202

8.18 The WA grains industry is also very important to the Australian economy.  Western
Australia was a major contributor to Australian grain exports in 2001/02.  Western
Australian production in 2001/02 (% based on tonnage) represents:203

•  31% of Australia’s wheat exports.

•  32% of Australia’s canola exports.

•  63% of Australia’s oat exports.

•  22% of Australia’s barley exports.

•  59% of Australia’s lupin exports.

8.19 In terms of grain production and export, WA:204

•  exports 90% of its grain crops to a diversity of markets.

•  produced 0.8% of total world grain in 2001/02.

•  exports were 4% of total world grain trade in 2001/02.

•  wheat exports were 5% of total wheat trade in 2001/02.

Committee Comment

8.20 It is essential that the impact of the widespread commercial release of GM crops be
fully assessed in the light of the impact that commercial release may have on the
marketability of WA crops, particularly in the State’s major export markets.

8.21 The Committee notes Australia’s agricultural sector has an internationally recognized
‘clean and green’ marketing image.

8.22 The Committee acknowledges that the commercial release of GM crops may provide
economic advantage to individual farmers and economic disadvantage to others.  The
Committee, however, in its assessment of the marketing impact of the possible
commercial release of GM crops, necessarily focussed on the broader economic
impact that commercial release will have on the State generally.
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 Department of Agriculture, International market trends for genetically modified crops, February 2002.

203
 Morcom, Anne., Grain Market Analyst, Department of Agriculture, Transcript of Evidence, March 31

2003, p3.

204
 Ibid.
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8.23 The Committee has sought to ascertain the market-demand for GM commodities and
products and, in so doing, has considered the impact on the WA grain industry of the
commercialisation of GM in WA.

8.24 The Committee has utilized a variety of methods to gauge market demand.

Marketability of GM crops - consumer perceptions

8.25 Consumer perception is one of the most important considerations in assessing the
implications of the commercial release of GMOs on WA’s export markets, as market
access is directly linked to market acceptance.

8.26 Surveys have been conducted, within Australia and overseas, to gauge public
perception of GM products.  The results of these surveys indicate that public
acceptance of the growing of GM crops, and the resultant production of GM products,
is mixed.  This is the case not just in Australia, but around the world.205

8.27 Consumers’ concerns have related primarily to the:

•  safety of GM foods;

•  long-term risk that GM crops could pose to the environment;206

•  ethical concerns; and

•  potential for a limited number of companies to have widespread control over
the food supply chain.207

8.28 The report of the Productivity Commission, Modelling Possible Impacts of GM Crops
on Australian Trade noted:

To date, consumer attitudes to GM foods have varied greatly between
countries.  Survey data indicates that US consumers have the most

‘relaxed’ view about the use of gene technology in food production.
By contrast, European consumers appear more cautious toward GM

food, and this view has been strengthening over time (ERS 2001b).

                                                     
205

 See Chern, Wen S., and Rickersten, K., Consumer Acceptance of GMO: Survey Results from Japan,
Norway, Taiwan and the United States, September 2002, p3.

206
 Isaac, Grant E., and Phillips, Peter W.B., Market Access and Market Acceptance for Genetically Modified

Products, London School of Economics, 2000, p676.

207
 Foster, M., ABARE Research Report 01.10 Genetically modified grains: Market implications for

Australian Growers, Canberra 2001, p2.
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Australian consumer attitudes to GM food appear to fall somewhere

in between.208

8.29 As with many new technologies, consumers are adopting a cautious approach to GM
and the widespread introduction of GM commodities and products.

8.30 Despite considerable consumer wariness, GM products are appearing on shelves
throughout the world, and consumption of GM foods (for example, soybeans and
corn) is occurring even in countries where consumers are reporting opposition to GM
products, such as Europe and Japan.209

8.31 Simultaneously, countries such as Japan, Korea and Taiwan are indicating that
markets for organic and GM-free products are also growing.210

Perceptions of WA Consumers

8.32 The Committee is unaware of any major survey undertaken by the Government of WA
to ascertain the WA public’s views on GM crops and GM food products.

8.33 Two non-government surveys have been conducted, one by Roy Morgan Research for
Hon Dee Margetts MLC, Member for the Agricultural Region, and another by a
doctoral student at the Department of Agricultural and Resource Economics at the
University of Western Australia.

8.34 Hon Dee Margetts’ Survey of Attitudes Towards Genetically Modified Crops in Rural
WA Communities sought to establish the attitudes towards GM crops in the crop
producing regions of WA: the South West region, Agricultural region and the
Kimberleys region.  Survey results indicated that 49 per cent of respondents supported
the Government banning GM crops while 35 per cent opposed the Government
banning GM crops.  Forty-six per cent of respondents also indicated that they opposed
the growing of GM crops in their own regions.  Most interestingly, perhaps, is that 77
per cent of all respondents thought there was not sufficient reliable and unbiased
information for people to make informed decisions concerning GM crops.211

8.35 University of Western Australia doctoral student Annette Baumann is conducting a
research project on the commercialisation of GM crops in Australia.  As part of that
project, Ms Baumann conducted two surveys in relation to GM canola in WA – one in
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 Stone, Susan., Matysek, Anna., and Dolling, Andrew., Modelling Possible Impacts of GM Crops on
Australian Trade , Staff Research Paper, Productivity Commission, October 2002, pxvi.

209
 Foster, M., ABARE Research Report 01.10 Genetically modified grains: Market implications for

Australian Growers, Canberra 2001.

210
 Responses to Questionnaires.

211
 Roy Morgan Research for Hon Dee Margetts MLC, Survey of Attitudes Towards Genetically Modified

Crops in Rural WA Communities, July 2002, Executive Summary.
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relation to consumer attitudes to GM canola, the other in relation to the attitudes of
WA grain growers to GM crops and foods (see paragraphs 8.82 to 8.86).

8.36 The preliminary results of Ms Baumann’s survey of WA consumer’s attitudes towards
GM canola oil indicate that a large proportion (more than 50 per cent) of Western
Australians212 would be willing to pay up to $1 more for non-GM canola oil.213

Respondents were “nearly uniform in their view that GM canola oil should be labelled
GM.”214 215  (See also paragraph 8.59.)

Questionnaire in relation to attitudes towards GMOs in WA’s export markets and meeting
with trade buyers

8.37 As part of its own research, the Committee sought to obtain first hand feedback on
consumer attitudes to GMOs in WA’s export markets.  The Committee met with a
number of WA’s key overseas customers and conducted a limited distribution of a
questionnaire on export market attitudes to GMOs.216 (Refer to Appendix 5).

8.38 The Committee sent out a Questionnaire in relation to Attitudes towards GMOs in
Export Markets to 25 organisations in Dubai, the United Arab Emirates (UAE),
Indonesia, Korea and Taiwan.  The survey was also distributed to eight organisations
in Japan with the assistance of the Western Australian Government Office in Japan.
The Questionnaire was distributed to a cross-section of organisations including
importers, wholesalers, retailers, government organisations and consumer groups.  The
results of the Questionnaire are attached at Appendix 6.

8.39 The Questionnaire sought information on:

•  import market perceptions of Australia as an agricultural producer;

•  general consumer attitudes towards gene technology and GMOs;

•  factors affecting consumer behaviour;

•  attitudes towards, and market for, GM-free and organic products;

•  the importance of labelling of GM products to consumers; and

                                                     
212

 Five-hundred individuals were randomly selected to participate in the survey.  Ninety-nine responses
were received accounting for a 22% response rate.

213
 Baumann A., et al., The Commercialisation of Genetically Modified Crops: The Case of Canola in

Western Australia.  Study submitted to the Standing Committee on Environment and Public Affairs.

214
 Ibid, p23.

215
 Labelling laws became effective in Australia on December 7 2001.  The threshold for GM content in the

product is 1%.

216
 The Committee thanks the Department of Agriculture for its assistance in the distribution of the

Questionnaire and in arranging meetings with key overseas customers.



EIGHTH REPORT CHAPTER 8: Marketability of GM and Non-GM Crops

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 117

•  whether consumers were concerned about the impact of GMOs on the
environment.

8.40 The Committee received responses from eight of the 25 organisations to which the
questionnaire was posted and a further eight responses received from the WA
Government Office in Japan.

8.41 Respondents were as follows:

•  Dubai, UAE – four respondents

•  Indonesia – one respondent

•  Japan – nine respondents

•  Korea – one respondent

•  Taiwan – two respondents

8.42 Respondents represented the following groups: importers, wholesalers, retailers,
consumer unions and government agencies.

Results of the Questionnaire

8.43 There was unanimity across the board that Australia currently has a ‘clean and green
image’ in all of the countries surveyed.  Japanese respondents were overwhelmingly
of the view that the ‘growing of genetically modified crops’ in Australia would affect
its ‘clean and green image’.  Respondents from Dubai, Korea and Indonesia were less
certain of the impact of the commercialisation of GM crops in Australia on consumer
perceptions in their countries.

8.44 Consumer attitudes to gene technology, genetic modification and GM foods and
products varied from country to country.  In Dubai, responses indicated that there is
little knowledge of GM food or gene technology, so it is not affecting consumer
attitudes.  In Indonesia, it was reported that poverty and hunger are greater concerns
than whether a food is GM or not.  Japanese consumers appear to be considerably
more concerned about GM foods, preferring to source non-GM foods.  The Korean
and Taiwan responses indicated that there is concern over safety to human health.
This information was corroborated when respondents were asked to report consumer
concern about GM products on a scale of 1 to 10 with the Dubai and Indonesian
responses reporting low levels of concern and the Japanese, Korean and Taiwanese
indicating much higher levels of concern.

8.45 Many respondents indicated that they thought that GM products would become widely
accepted over time; however, indications were that this would take a long time and
that communication and customer understanding were vital to consumer acceptance.
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By contrast, the majority of Japanese respondents did not believe that GM would
become widely accepted by Japanese consumers.

8.46 In response to whether their organisations were purchasing GM products, most
respondents indicated that they were not, though one respondent from Dubai simply
stated “Who does not”?

8.47 Responding organisations indicated that there appears to be only minimal consumer
feedback in relation to GM products.  The Dubai responses reported none, whilst the
Japanese responses reported negative consumer feedback, low interest in GM, an
unfavourable image of GM and a request for openness and honesty.

8.48 Respondents were asked to indicate whether buyers differentiated between GM, GM-
free and organic products.  The Dubai and Indonesian respondents reported that
buyers do not.  The Taiwanese responses indicated that buyers do not particularly
differentiate between categories of products.  The Japanese and Korean responses
indicated overwhelmingly that buyers do differentiate.

8.49 Respondents across all countries indicated that consumers did not appear to
differentiate within GM products – that is, it was not the case that some forms of GM
were acceptable and others were not.  Only one respondent from Japan indicated that
soybeans for tofu and miso should be non-GM while, for oils, consumers did not care.
This may be because oils such as canola oil do not contain any of the GM proteins.217

8.50 Respondents were not able to say whether consumers were concerned about
consuming food from animals that had been fed GM feed.  A Dubai respondent
indicated, however, that if this were made public, they would be concerned.

8.51 The Japanese, Korean and Taiwanese respondents all indicated that there was a market
or strong market or developing market for organic produce, and that the niche market
was greater than the market for GM-free products.

8.52 Respondents in Japan, Korea and Taiwan also indicated that clear labelling of the GM
status of a product was important to consumers, while Dubai and Indonesian
respondents did not consider this to be as important an issue.

8.53 Responses varied as to whether the price of GM products would affect their customer
appeal.  Two respondents from Dubai, and the Taiwanese and Indonesian respondents
indicated that consumers would be more likely to purchase GM products if they were
cheaper.  The Japanese respondents did not think price would affect purchasing
choice.  The Korean respondent said that it would depend on how much cheaper.
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 Agrifood Awareness Australia Ltd, GM Canola, Issues and Potential Market Impacts for Australia in
Brief, September 2001,  www.afaa.com.au/canolapdf/GMCanola.pdf, (accessed June 19 2003).
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8.54 Respondents appeared to indicate that consumers are or would be willing to pay a
premium for GM-free and organic products.  The respondent from Korea noted that
the premium that people were willing to pay would be between 15-20 per cent.

8.55 Respondents in Dubai, Indonesia and one in Taiwan indicated that consumers were
not concerned about the impact of GM on the environment.  Japanese consumers were
reported to consider the impact of GM on the environment, while the Korean
respondent indicated that consumers’ concern related primarily to human consumption
of GM.

8.56 Respondents were invited to provide additional comments.  These included:

•  the whole issue of GM foods needs more discussion before a clear decision
and attitude towards them can be established (Dubai);

•  most people will probably buy food with GM components if the manufacturer
has a good food safety profile and the product is tested and accepted by
accredited laboratories (Dubai);

•  farmers were concerned that they would be forced into buying seed from the
seed company rather than being able to collect their own seed (Indonesia); and

•  consumers tend to believe what scholars say:  “If a GM product is safe and

healthy, I don’t believe its non-GM counterpart can command a much higher
price in Taiwan”.

Committee Comment

8.57 The Committee notes that the general views expressed in the responses to the
Questionnaire and by the trade buyers with whom the Committee met were:

•  food safety is the major concern;

•  consumer acceptance is based on the perception of GM food as being safe;

•  consumer awareness and attitudes towards GMOs varies between different
countries;

•  they would like to retain the option to buy non-GM; and

•  their preference is for WA to remain GM-free.
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Consumer concerns, consumer awareness and consumer behaviour

8.58 Consumer concerns in relation to GM products are common in most countries and
appear to increase with awareness of the prevalence of GM products in the food
chain.218

8.59 What is more difficult to predict, is whether those concerns will translate into
consumer purchasing decisions.  While consumers may have strong concerns relating
to things such as food safety, other variables such as cost, availability of non-GM and
GM products, and product labelling may also affect purchasing patterns.

8.60 For example, evidence from experimental auctions in the US revealed that when
products were labelled GM, consumers’ willingness to pay decreased.  Consumers
were willing to pay a premium for non-GM products.219  This view is similarly
reported in Ms Baumann’s survey of WA consumers’ attitudes to GM canola, where
consumers indicated a willingness to pay up to one dollar more for non-GM canola oil
(see paragraph 8.36).  This may indicate that as more products appear on market
shelves with labels indicating GM content, there may be an economic advantage in the
form of a price premium for producers of non-GM goods.  The Committee questions
whether this price premium would be passed on to producers.

8.61 Consumer concerns and acceptance of GM can also vary across applications and
products depending on a number of factors including the perception of benefit.  For
example, medical biotechnology targeted at human health has been generally well-
received because of the obvious consumer benefits, while the application of gene
technology to agricultural food production is perceived by consumers, at this stage, to
yield only supply side gains.220

8.62 The current applications of gene technology to agriculture are ‘first generation’ GM
crops, that is, crops that have potential producer benefits, for example, herbicide
tolerance, pest resistance, virus or fungal disease resistance or a combination of the
above.  ‘Second generation’ GM crops which carry consumer benefits such as better
taste, longer shelf life, different texture, colour or nutritional value, may be more
attractive to consumers as technological benefits would be targeted directly at the
potential benefits to the consumer.221
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Lack of knowledge

8.63 Surveys consistently reported that consumers do not appear to be well-informed on
issues relating to GM products (refer to paragraph 8.34).222  The general consumer
acceptance of GM products is low, in part, because consumers feel that they do not
have sufficient information to make informed decisions on safety of GM products.

8.64 The Committee found that consumers generally view GM products suspiciously and
remain concerned about the safety of GM foods.  While scientists may argue the case
that GM products are as safe as their conventional counterparts, that scientific
assurance has yet to reach, or be sufficiently persuasive as to allay the concerns of,
consumers.

Informing the WA public

8.65 The Committee notes that there appears to be very little effort being undertaken by the
WA Government to inform the WA public on such matters.  The initiatives which
have been held over the past year with the aim of informing the WA community on
the issues surrounding gene technology and the use of GMOs in WA agriculture have
not been initiated by the WA Government but rather by stakeholders.223

8.66 The Committee, whilst in Canada, noted a number of initiatives to provide
information to the public on gene technology and its uses.  For example, the Canadian
Museum of Nature exhibition on genomics to inform the public of issues relating to
gene technology including DNA, genetic modification, GM foods and genetic testing;
and the Saskatchewan Agricultural Biotechnology Information Centre which is
dedicated to increasing public awareness of the science and technology used in
modern agriculture.

Government and market responses to consumer perceptions

8.67 Consumer concerns relating to GM products have elicited policy responses from both
government and industry.

8.68 The retailing industry’s response to consumer perceptions and concerns has varied
from country to country.  In the European Union (EU), retailers have moved to meet
demand for non-GM food with supermarket chains taking a restrictive approach to
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 See Roy Morgan Research for Hon Dee Margetts MLC, Survey of Attitudes Towards Genetically
Modified Crops in Rural WA Communities, July 2002, Executive Summary.  Baumann also reported lack
of available unbiased sources of information from a farmer’s perspective.
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perspective’, held in October 2002 at Murdoch University.  The conference sought to examine the GM
issue from a range of different perspectives.
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GM foods by either not accepting foods with GM ingredients or requiring compulsory
labelling.224

8.69 Similarly, the grocery manufacturing industry in the US has responded to the more
‘relaxed’ attitudes of its consumers (and producers) and lobbied in support of the
‘science-based approach’ regulatory system and against mandatory labelling.  The US
Government has responded by rejecting mandatory labelling on the basis that GM
foods do not differ from their conventional counterparts in respect of food and health
safety.  (Refer to paragraph 8.60 for comment on a related matter).

8.70 The Committee heard evidence that the ‘relaxed’ attitudes of US consumers may be
due to a low level of public debate surrounding these issues in comparison to the level
of public debate in other countries.  US consumers’ attitudes may also reflect the
absence of GM labelling or consultation by government before GM products appeared
on supermarket shelves.  However, the Committee also received evidence that these
attitudes may be due to a high level of public confidence in the US regulatory
authorities.225

8.71 The Committee notes anecdotal evidence that the retailing sector in other countries,
where consumers are reported to have higher levels of concerns about GM foods, such
as Japan, are responding to these concerns.  For example, retailers are seeking to avoid
stocking GM products by purchasing from producers such as Australia, where no GM
crops are currently being grown commercially.226  The Japanese Government has also
responded by creating a labelling standard for GM foods, including mandatory
labelling of foods containing GM content of more than 5 per cent.227

8.72 The Australian market’s level of acceptance of GM products is yet to be determined.
Twenty GM food ingredients have been approved by FSANZ as of October 2002.
Compulsory labelling of GM food products in Australia took effect from December 7
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 The EU has imposed mandatory labelling.  A number of EU directives set the framework for labelling
systems in member States. However, the EU directives and regulations do not come into effect until the
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2001.228  Since then, some food processors and supermarkets have been reluctant to
use GM ingredients in products and products labelled as genetically modified have
been slow to appear on supermarket shelves.229  (See paragraphs 10.18 to 10.25 for
further comment on the food safety issue.)

Marketability of GM crops - Farmers’ Views

8.73 Many studies have focussed on consumers’ perceptions; however, the commercial
planting - once approved - of GM crops necessarily requires the acceptance and
adoption by farmers and producers of GM crops.

8.74 Surveys of farmers’ attitudes towards gene technology and GM crops have been
conducted; however, some organisations consider that insufficient reliable and
accurate information has been obtained about the views of farmers.230

8.75 In April 2003, at the Biotechnology Summit in Sydney, Mr Craig McCormack,
Manager of Public Awareness for the Commonwealth Government agency
Biotechnology Australia noted:

While several surveys on farmers’ willingness to grow GM crops have

been conducted, they are more indicators of attitudes than actual
findings, due to flawed methodologies.

What is needed is a comprehensive random phone poll of growers
that more accurately reflects the breadth of opinions and the depth of

different attitudes amongst Australian farmers, not just the opinions
of those few who reply to a postal survey of members of any

particular organisation.

In working directly with communities in rural Australia, it has

become obvious that traditional broad indicators of attitudes, such as
media coverage and motions put forward by local councils, have not

always reflected the attitudes of farmers in an area.231
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8.76 The Kondinin Group’s232 - Farming Ahead magazine conducted a Group’s Annual
National Agricultural Survey (NAS) of 1029 members in relation to Australian
farmers’ attitudes towards GM crops.  The survey found that:

An overwhelming 81 per cent of Kondinin Group members surveyed
were opposed or wary of GM crops because they believed it was not

what customers wanted and it could threaten non-GM markets.233

8.77 The NAS also reported that:

Most Western Australian members were either unsure (39%) or
against (47%) GM crops.234

8.78 Farmers gave a number of varied reasons for supporting the use of GM crops,
including :

•  higher production and lower costs (35%);

•  conditional support (25%);

•  harmless, inevitable, progressive (14%);

•  less chemical use (12%);

•  increase global competitiveness (8%); and

•  pest and disease management tool (8%).

8.79 Reasons farmers gave for opposing GM crops, included:

•  not what customers want - threat to non-GM markets (41%);

•  cross-pollination and herbicide resistance (19%);

•  need for more independent trials and research (18%);

•  unknown long-term effects - irreversible (14%); and

                                                     
232

 The Kondinin Group is an Australia-wide not-for-profit farmer owned and directed organisation.  The
Kondinin Group ‘maintains its independence while constructively working to develop and publish
information drawn from private agribusiness, public research and practical farmer experience’.  See
www.kondinin.com.au.

Farming Ahead - the monthly magazine produced by the Kondinin Group - is the primary means by
which farmers can access independent research and the most up-to-date developments in agriculture
Australia wide.

233
 Horsley, P., and Paterson, J., ‘Farmers voice uncertainty over GM crops’, Farming Ahead, No. 135,

Kondinin Group, March 2003, p1.

234
 Ibid.
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•  contamination and segregation problems (8%).235

8.80 Anecdotally, many farmers have expressed the view that they are prepared to plant
GM crops, but only once an adequate segregation system is in place to handle GM and
non-GM crops.

8.81 Farming Ahead, in questioning whether Australia is ready for the introduction of GM
crops into commercial agriculture, noted:

Those concerned about the economic implications of GM crops to
Australia also advocate holding off introducing the GM varieties until

market signals are clearer or until GM and non-GM canola can be
segregated with confidence.236

Survey on WA Farmers’ Views

8.82 Doctoral student Annette Baumann conducted a survey of farmers between December
2001 and February 2002 of 16 randomly chosen grain growers from the WA
wheatbelt.  The purpose of the qualitative survey was “to get in-depth and detailed

information about what Western Australian grain growers think about GM food and
GM crops, especially Roundup Ready® canola.”237

8.83 The preliminary results of this farmer survey indicated that farmers generally had a
positive attitude towards GM crops where GM crops provide an economic benefit to
the farming business; however, where the economic benefits were in doubt, farmers’
support declined.

8.84 Farmers indicated that they would like to see the following types of GM crops:

•  lupins that grow on heavy soil;

•  salt-tolerant crops or other salt-tolerant plants; and

•  canola - ‘legume’ (canola variety that adds nitrogen to the soil).

8.85 Baumann’s survey supported the results of the Kondinin Group’s survey, which found
that many farmers mentioned difficulties in obtaining sound and unbiased information
about GM crops.238
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 Ibid, p20-21.

236
 Ibid, p35.

237
 Baumann, A., et al., The Commercialisation of Genetically Modified Crops: The Case of Canola in

Western Australia, p16.  The paper also explains the rationale behind such a small sample size, p16.

238
 Ibid, p20.
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8.86 A further finding of the Baumann survey was that there is a substantial lack of
communication and co-operation among the major groups of stakeholders in the GM
crop commercialization process.239

Committee Comment

8.87 The Committee notes that some of the agronomic benefits provided by GM can also
be provided by non-GM techniques.

8.88 The Committee notes that many farmers consider that there is a need for on-going
research, which includes continuation of Regulator-approved trials of GM crops.
Farmers’ support or opposition for the commercial release of GM crops appears to
hinge on the economic viability of GM crops, which includes market acceptance
overseas and the establishment of a secure segregation system that will provide
farmers with the ability to continue to supply non-GM markets, should they choose to
do so.

8.89 The Committee also notes that some farmers’ are confronted by conflicting
information and seek further independent trials, information and research.240

Marketability of GM canola

8.90 As previously stated, there are currently no GM crops being commercially planted in
WA.  The first GM food crop that will most likely receive approval for commercial
release in Australia is GM canola.  The OGTR is currently considering two
applications from technology producers for this purpose.  Whilst a decision on the
licenses has not been announced to date, it is expected that both applications will be
approved.241

8.91 The Committee notes that the oil produced from one of the GM canola varieties that
may be approved for commercial release, InVigor hybrid canola, has been approved
by FSANZ.  It has also been approved in many countries around the world, although it
is not yet approved in the EU.242
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 Ibid, p1.

240
 Horsley, P., and Paterson, J., ‘Farmers voice uncertainty over GM crops’, Farming Ahead, No. 135,

Kondinin Group, March 2003.

241
 The OGTR is currently considering applications for commercial release of GM canola from Monsanto

and Bayer CropScience Pty Ltd.  The Regulator has stated that she has concluded that GM canola poses
no higher risk to human health and safety or the environment than is currently posed by the farming of
conventional, non-GM canola, http://www.health.gov.au/ogtr/rtf/media/bayercanola.rtf, (accessed June 10
2003).

242
 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product

Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p2 and p10.
InVigor hybrid canola was launched commercially in Canada in 1996.  It currently comprises about 25%
of the canola area grown in Canada.
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8.92 If the GM canola varieties are granted approval by the Regulator, the technology
producers have indicated their plans to slowly phase GM canola into the Australian
agriculture industry.  The technology producers have given the Minister an
undertaking that they would not commercialize in 2003, irrespective of any decision
of the Regulator to approve their licence application.243  Bayer CropScience Pty Ltd
indicated to the Committee that they would initially plant a small commercial canola
crop, (which would involve sales of the seed to farmers, on a limited and controlled
scale)244 followed by a larger commercial crop if no significant issues arise:

It is looking at staged, limited and controlled release of areas bigger

than small plot trials [between one to three hectares], which are
allowed today and which are big enough to generate robust data to

answer the outstanding issues on markets, market access and co-
existence. … We feel that limited commercial release is necessary to

demonstrate the benefits to canola growers.245

Current WA canola production and market

8.93 Canola is produced primarily for two products: oil for human consumption and canola
meal (the by-product of the oil extraction) predominantly for stockfeed in the live
animal industry.246  Of the global canola market, GM canola accounts for 13.5 per
cent.247

8.94 Western Australia is a producer of canola, and exports over 90 per cent of its canola
production.248  Canola production figures for WA:

                                                     
243

 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product
Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p14, and
Letter from Terry Bunn, Managing Director, Monsanto Aust. Ltd, to Hon Kim Chance MLC, Minister for
Agriculture, Food and Fisheries, (undated), attached to letter to the Committee from David Hudson, New
Technology & Seed Business Manager, Monsanto Australia Limited, June 20 2003.

244
 Email correspondence from Susie O’Neill, General Manager, BioScience, Bayer CropScience Pty Ltd,

June 17 2003.

245
 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product

Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p3.

246
 Western Australia, Department of Agriculture, Western Australia’s Agricultural, Food and Fisheries

Industries 2000-01 – Market information for investors, traders and businesses, December 2001, p20.

247
 Statistics provided by the Department of Agriculture.  Twenty-two million hectares of canola are grown

globally, of which 3 million hectares are GM.  For further information on international and domestic
canola production see: Department of Agriculture, Assessment of the International Market for Genetically
Modified Canola, March 2003.

248
 Department of Agriculture, Assessment of the International Market for Genetically Modified Canola,

March 2003, p18.
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Western Australia Canola Production249

Year
Production

(tonnes)

1999 989 000

2000 350 000

2001 420 000

2002 340 000

•  In 2001/02, WA canola production accounted for 42 per cent of Australian
canola production, and canola contributed 4.5 per cent of total grain
production in WA and was valued at $162 million.250

•  The decline in production evident from the above figures is attributed to the
drought that WA has experienced over the last three years.251

8.95 Canola represents approximately 5 per cent of WA’s total grain production.252

Overview of the current market situation for canola and the potential impact of GM canola on
WA’s current exports

Current market

8.96 Globally, Canada, China and the EU are the world’s largest producers of canola.  Of
these, Canada is the only country producing GM canola.  The EU, Japan, China,
Mexico and Pakistan are the major importers of canola.253  (The Committee refers
readers to the report of the Department, Assessment of the International Market for
Genetically Modified Canola, March 2003, for a detailed overview of the global and
domestic canola market).

8.97 WA’s major export markets for canola are Japan and China.
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 Ibid, p9.

250
 Morcom, Anne., Grain Market Analyst, Department of Agriculture, Transcript of Evidence, March 31

2003, p3.

251
 Ibid, p3.

252
 Slide presentation accompanying:  Morcom, Anne., Grain Market Analyst, Department of Agriculture,

Transcript of Evidence, March 31 2003, p3.  See also Western Australia, Department of Agriculture,
Western Australia’s Agricultural, Food and Fisheries Industries 2000-01 – Market information for
investors, traders and businesses, December 2001, p20.

253
 Foster, M., GM Canola - What are its economics under Australian conditions? Australian Grains

Industry 2003, p2, Abareconomics, http://www.abareonlineshop.com/product.asp?prodid=12526.
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8.98 Canada has been producing GM canola since 1995.  Over 75 per cent of Canadian
canola production is based on GM varieties, with no differentiation or segregation
from non-GM varieties.  In Canada, GM canola is viewed as being no different from
non-GM canola.  Canada exports approximately 60 per cent of its canola production
predominantly to the US, Japan, China and Mexico, the remainder is produced for the
domestic market.

8.99 The EU does not allow imports of unprocessed GM canola.  The EU has placed
restrictions on the import of GM products, primarily due to consumer concerns as to
the health and safety of GM food products.254  This is viewed as a market access
barrier.255  Australia has made canola sales to the EU because of its non-GM status.256

However, it is noted that the EU is a major producer of canola and imports only when
domestic production is unable to meet supply requirements.257

8.100 The Committee notes that most of the markets to which WA exports canola currently
accept GM canola.  The Committee also notes the conclusion of the Department
assessment on the international marketability of GM canola, that:

the introduction of GM canola would have minimal impact on the WA
canola industry in the current environment, with over 90 percent of

WA’s current canola grain markets unaffected if GM canola were
introduced.258

Committee Comment

8.101 The Committee acknowledges that the market is driven ultimately by consumer
demand.  The Committee recognizes, however, that an influencing factor on consumer
demand is, the product that is being produced, the availability of information on that

                                                     
254

 In the EU there has been a general consumer concern of the health and safety of GM food products and a
lack of faith in the ability of the government regulatory system.  This is largely a result of the Bovine
spongiform encephalopathy (BSE) and foot and mouth disease outbreaks.  This, combined with the lack
of direct benefit to the consumer, has contributed to the anti-GM sentiment that is predominant
throughout the EU.

255
 The US is currently leading 12 countries, including Australia, who have filed a case in the WTO on the

basis that the EU’s moratorium on the approval of new GM crops since late 1998 violates WTO rules.
‘US leads fight against GM ban at WTO’, ABC Online, May 14 2003,
www.abc.net.au/news/newsitems/s854089.htm.

256
 Australian canola exports to the EU Year Qty (kt)

1998 90
1999 315
2000 0
2001 362
2002 63

257
 Foster, M., GM Canola - What are its economics under Australian conditions?, Australian Grains

Industry 2003, pp3-4, Abareconomics, http://www.abareonlineshop.com/product.asp?prodid=12526.
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 Department of Agriculture, Assessment of the International Market for Genetically Modified Canola,

March 2003, p40.
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product (for example, if it is labelled GM or not) and the choice available to a
consumer of what he/she can purchase.  The supply of a product will also influence
consumer-buying patterns.  If there is an insufficient supply of a product that the
customer requires, then the customer will necessarily look for an alternative to satisfy
his/her demand.

8.102 The Committee observes that there is a worldwide supply shortage of canola caused
by poor growing conditions experienced throughout the world.259  The Committee
questions whether the same demand would exist for GM canola if larger supplies of
non-GM grain were available.

8.103 The Committee notes the unpredictable nature of world commodity markets and
acknowledges the shortcomings of any attempt to predict future market conditions and
consumer behaviour.

8.104 In its travel to Canada, the Committee consistently heard that there was little problem
encountered by selling GM canola.  That is because canola oil produced from GM
canola is generally accepted as being exactly the same as oil produced from non-GM
canola.  The oil that is produced is highly refined, and undergoes extensive
processing, resulting in oil free of contaminants including protein and DNA
fragments.260  Thus the oil derived from GM canola does not pose any safety or public
health concerns.261

8.105 The Committee also notes some of the views expressed to the Committee during its
visit to Canada, that the safety of GM food could not be guaranteed as the necessary
studies have not been undertaken prior to their release.262  (See paragraphs 10.18 to
10.25.)

8.106 The Committee notes that GM food products may be produced that will contain DNA
that would identify them as being GM, for example, GM wheat.  These products
would be differentiated from their conventional non-GM counterparts as their DNA
would contain GMOs.  This is considered an influencing factor on market acceptance
of a product (refer to paragraphs 8.124 to 8.132).

                                                     
259

 This has predominantly been caused by poor growing conditions experienced in Canada and Australia,
the two major suppliers of Canola.  See for example:  ABC Rural News, European floods deplete canola
supply, August 28 2002; ABC Rural News, Latest commodity index shows grain rise, September 4 2002;
Australian Association of Agriculture Consultants WA Inc., Outlook November 2002,
http://www.aaacwa.com.au/docs/AAACOutlook02.pdf, (accessed June 30 2003).

260
 Agrifood Awareness Australia Ltd, GM Canola, Issues and Potential Market Impacts for Australia in

Brief, September 2001, www.afaa.com.au/canolapdf/GMCanola.pdf, (accessed June 19 2003).

261
 Australia New Zealand Food Authority, Draft Risk Analysis Report, Application A363, Food produced

from glyphosate-tolerant canola line GT73, October 23 2001, www.foodstandards.gov.au, (accessed June
19 2003).

262
 For example, meeting with the Council of Canadians and The Polaris Institute, April 25 2003.
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Price premium?

8.107 With the exception of organic canola, it does not appear that there is an explicit price
premium for non-GM canola.263  Less than one per cent of the non-GM market attracts
premiums:264

There is no consistent evidence of market premiums being gained for

non-GM canola in mainstream Australian markets such as Japan,
China and India/Pakistan, which do not discriminate GM from non-

GM, as illustrated by their taking the bulk of Canadian non-
segregated GM/non-GM canola.265

8.108 However, the Committee notes that it has been stated that:

At present, Australia is the main export supplier of non-GM canola to

the world market.  The effect of Australia commercialising GM canola
would be a reduction in non-GM supplies, which could lead to

increased price premiums for non-GM canola.  In the long run, the
premiums for non-GM canola will reflect production and marketing

costs, including identity preservation costs.266

Committee Comment

8.109 Information from trade buyers provided to the Committee stated that, while there was
no price premium paid for non-GM canola in Japan, Australia was able to secure
greater market access because it was producing non-GM canola.

                                                     
263

 The price offered for organic canola varies on a seasonal basis and between processors, depending
heavily on supply and demand.  The most recent production from the 2001/2002 season showed that
premiums for this grain varied from zero to 50%.  Although market prices vary throughout the season the
prices paid to organic producers are generally more stable than the conventional market.  They are usually
at a premium of between 20-40% above the conventional price. Most crops are grown under contract with
a fixed price.  Many companies are trying to sustain a consistent premium for organic canola over a
longer period of time, rather than have seasonal fluctuations.  This is being achieved by producing
according to a contract, listing the quality parameters and price offered.  Those involved in the organic
canola industry view this as helping the industry become sustainable in the longer term and promote
stronger linkages between producer and buyer.  Burnett, Viv., and Clarke, Stuart., Agriculture Notes:
Organic Farming: Canola production and marketing, Victoria, Department of National Resources and
Environment, AG1077, December 11 2002.  http://www.nre.vic.gov.au/4A2568B2008332A3/
BCView/2D1F4D5BAD7B8EB0CA256C8400037BAF?OpenDocument, (accessed June 25 2003).

264
 Morcom, Anne., Grain Market Analyst, Department of Agriculture, Transcript of Evidence, March 31

2003, p5.  See also Department of Agriculture, Assessment of the International Market for Genetically
Modified Canola, March 2003.
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 Department of Agriculture, Assessment of the International Market for Genetically Modified Canola,

March 2003, p40.

266
 Foster, M., GM Canola - What are its economics under Australian conditions?, Australian Grains

Industry 2003, p5, Abareconomics, http://www.abareonlineshop.com/product.asp?prodid=12526.
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8.110 The introduction of mandatory GM labelling in Australia and in other countries
around the world indicates that the domestic and international markets are
differentiating between GM and non-GM.267  The Committee observes that this
provides a potential opportunity for price premiums not just in relation to canola, but
also in relation to other products.

8.111 The Committee notes that price premiums for non-GM grain exports are achievable in
niche markets.  For example, in Japan a labelled non-GM canola oil from Australian
canola in 2001 sold at about a 34 per cent premium compared to the nation brand
canola.268

8.112 The Committee is of the view that other markets may offer opportunities for niche
markets of non-GM products.

Market access for non-GM markets

8.113 The Department’s assessment on the international marketability of GM canola
concluded that 10 per cent of WA’s canola markets would be at risk of being lost
should WA choose to adopt GM canola.269

8.114 The Committee notes that if WA does not wish to lose those markets, and chooses to
adopt GM canola, then WA would need to ensure that it could supply non-GM canola.
This would require industry to segregate GM and non-GM canola to the purity
standards that the non-GM market required.  The Committee also notes the view
expressed in the Department Report that co-existence of both GM and non-GM canola
would provide the additional advantage of ensuring WA was able to respond to
changes in acceptance of GM products by major export customers in the future.270

The issue of co-existence of GM and non-GM crops is discussed in detail at Chapter
9.

8.115 The Committee notes that there are conflicting views in relation to consumer attitudes
of the Japanese towards GM canola.  The Committee was advised by the Department
that there are no consumer concerns about GM canola imports into Japan.271  The
Committee’s own research, however, indicated that consumers are concerned about
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 Refer to Kingwell, Ross., GM Crops: Trends and Policy Issues of Relevance to Western Australia: A
Discussion Paper, Economic Series 2000.2, Agriculture Western Australia Policy and Economics Group,
May 25 2000, for further examples of market differentiation.
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 Department of Agriculture, International Market Trends For Genetically Modified Crops, February 2002,
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2003, p5.  See also Department of Agriculture, Assessment of the International Market for Genetically
Modified Canola, March 2003.
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GM canola imports in Japan.272  This view was also put to the Committee in evidence
from a key WA businessman:

The Japanese Consumer Union et al has a paying membership of

approximately 30 million consumers and is the largest consumer
union in the world.  The JCU has asked Australian farmers not to

plant GMOs, because even though the Government is accepting
GMOs into Japan, for whatever trade reasons, the consumers do not

want it.273

Recent reviews on market implications for GM crops

8.116 The Committee notes the findings of the following recent reviews on market
implications for GM crops, which are relevant to WA when considering how the
commercial release of GM crops will impact on WA’s markets.

Department of Agriculture Report - International market trends for genetically modified crops

8.117 In February 2002, the Department reported on its investigation of the issue of markets
for GM crops.  As part of the analysis, 15 countries were investigated in accordance to
their importance and value to WA’s grain export markets.  On the basis of the market
analysis conducted it was concluded that two-thirds of WA’s grain exports would not
be affected by a change in the GM status of its grain production.  Other conclusions
include:274

i) Current research available on the major stakeholders of the WA grains
industry including farmers, the public, governments and the export markets,
indicates that there does not seem to be significant problems or concerns with
commercialising GM crops.

ii) Overall, there is likely to be minimal impact to grain export markets and to the
WA grains industry if the State decided to grow GM grain crops.  Price
premiums for non-GM grain exports can only be achieved in niche markets.

8.118 The Committee is of the view that there are certain limitations in the Department’s
study.  For example, it does not appear to adequately represent the Japanese market
and it does not address many factors that may impact on market acceptance of GM
products.
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 Responses from the Committee’s Questionnaire and meetings with marketing representatives.
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 Kailis, George P., Director Zoi Pty Ltd, Transcript of Evidence, November 22 2002, p1.
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 Department of Agriculture, International Market Trends For Genetically Modified Crops, February 2002.
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Productivity Commission Report

8.119 The Productivity Commission report Modelling Possible Impacts of GM Crops on
Australian Trade concluded that under current market conditions, the introduction of
GM technology into the non-wheat grains and oilseeds sectors will have slight impact
on Australia’s trade position.  However, Australia’s response to the adoption of GM
technology could affect future market opportunities.275

ABARE Reports

8.120 The Australian Bureau of Agriculture and Resource Economics (ABARE) 2001
research report Genetically Modified Grains: Market Implications for Australian

Grain Growers concluded that if only agronomic benefits applied to GM crops, then it
is estimated that the adoption of the GM variety would result in market benefit, as a
result of, for example, increases in production and exports.  If identity preservation
were required, however, the gains in the market would be reversed due to the cost of
identity preservation.276

8.121 These results were revised by ABARE in 2003 taking into account current information
available.  The findings suggested that wide scale introduction of GM canola may in
fact provide an overall net benefit, regardless of whether an identity preservation
system is required.  However, the report also concluded that:

It is easier to trade non-GM canola in the current market environment

than it is to trade GM canola.  However, with Australia considering
commercialisation of its own varieties of GM canola, the issue is

whether consumer resistance to GM products will manifest itself
strongly enough in the form of market access barriers and price

disadvantages to offset any agronomic benefits that these crops
offer.277

General market acceptance of GM?

8.122 The Committee is of the view that general market acceptance of GM canola oil would
not equate to general market acceptance of all GM products.  Each product must be
assessed on its merits.  In the same way that the national regulatory scheme assesses
each licence application on a case-by-case basis, so must the market impact on
marketability of a particular GM crop be assessed.
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8.123 The current worldwide debate surrounding the possible introduction of GM wheat into
the global market exemplifies why such an approach is essential.

GM Wheat

8.124 Currently, there is no GM wheat being commercially grown in the world.  A major
issue for consideration is the possibility that GM wheat crops could devastate a
farmer’s ability to export their crops if it is not broadly accepted by the market.
Unlike canola, wheat is a direct consumption food product.  Consumer concern over
the health safety of GM wheat, whether valid or not, is resulting in low market
acceptance.

8.125 This concern was commonly expressed to the Committee on its travel throughout
North America, where Monsanto and Syngenta have applied for regulatory approval
for the commercial release of GM wheat.

8.126 The Committee has learnt that many organisations including farmers, wheat
marketers, rural municipalities, environmentalists and consumers throughout Canada
are lobbying the Canadian Government to halt the introduction of GM wheat.  This is
based not just on concerns about the agronomic impacts and market loss, but concerns
about food safety, environmental damage and regulatory adequacy issues.  These
organisations are asking the Canadian Government to make market acceptance a
requirement in the approval process for GM crops.278

8.127 In May 2003 the Canadian Wheat Board called on Monsanto to withdraw its
application for Roundup Ready® wheat which is currently before the Canadian Food
Inspection Agency.279  However, Monsanto Canada Ltd has responded that it intends
to continue with its application.280

8.128 Research from the University of Saskatchewan has reported that growing GM wheat
could cost Canadian farmers $185 million a year in lost sales due to consumer
wariness of GM wheat.281  The studies undertaken found Canadian wheat would
potentially lose several major export markets if GM wheat was grown and not
segregated from conventional wheat.

8.129 GM wheat is a self-pollinating grain so it does not raise concerns of cross-pollination
like other GM crops, such as corn.  However, current methods of handling wheat do
not provide for pure segregation of GM and conventional varieties of wheat.
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 See for example media release, National Farmers Union, November 8 2001.
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 Canadian Wheat Board, News Releases, CWB asks Monsanto to put the brakes on roundup ready wheat,

May 27 3003, www.cwb.ca/en/news/releases/2003/052703.jsp, (accessed June 30 2003).
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8.130 Whilst the agronomic benefits of the technology in respect of wheat may be great, it is
a generally accepted view that the markets are not ready for this product and it should
not be introduced until they are.

8.131 In its meetings with WA’s grain buyers, the view expressed to the Committee was that
WA’s major markets are adopting a cautious approach to GM and are presently
opposed to the introduction of GM wheat.  If GM wheat were to be introduced, they
would want the option to be able to purchase a GM-free variety.

8.132 The Committee has been advised by Monsanto that it has no short-term plans or
programs for wheat in Australia.282

Barley

8.133 Barley is WA’s second most important grain crop and accounted for $278 million (12
per cent) of grain production in WA in 2000-01.283  Western Australia produces both
feed and malting barley.  Of the barley produced, 90 per cent is produced for export
markets, while the remaining 10 per cent is sold domestically.

8.134 Western Australian barley is important to both the State and national economy as WA
barley production accounts for 45 per cent of the national barley crop.  Japan is by far
WA’s largest export market, accounting for 44 per cent of the State’s barley exports,
followed by China, Kuwait, South Korea and Saudi Arabia.

8.135 Similar to wheat, there are no commercial plantings of GM barley in Australia and the
industry’s main exporter and trader ABB Grain Ltd (ABB) (formerly the Australian
Barley Board) is very concerned that the potential production of GM crops could
result in the loss of major overseas markets.

8.136 The South Australian Chairman’s newsletter to shareholders in November 2002,
carried an article stating the ABB’s stance on grain.  The article stated that “some of
our major buyers are requesting certification to assure them that their purchases are

free of GMOs”.  The article noted that Saudi Arabia – the world’s largest importer of
barley – requires a GM-free certificate with every shipment and “that they may refuse

to trade barley with ABB if Australia produces any commercial GM grain crops in the
future”.  Saudi Arabia is reported to have purchased more than one million metric
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tons of feed grade barley in the past 12 months from ABB.  It was further stated that
Taiwan, China and Japan similarly ask for GM-free certification from time to time.284

8.137 The article also stated that Australia’s Japanese market for barley is under potential
threat if Australia produces GM canola:

Our Japanese market contacts have suggested that if Australia

produces commercial GM canola, Australia may lose its current
advantage in the Japanese market for non-GM products due to

concerns of contamination of non-GM grains by GM canola 285

8.138 It was also reported that “significant buyers of barley within Australia - particularly

from the malting and brewing industry - have advised that they are not interested in
GM grain”.286

8.139 ABB’s view is that Australia’s grain storage system is not ready to adequately provide
the segregation needed to assure our markets that we can supply them with the non-
GM grains that they want.  ABB notes that it is imperative that a tracing and storage
system be developed prior to the commercial release of GM crops to enable suppliers
such as the ABB to have the confidence of buyers who require non-GM grain.287

GM and non-GM areas - the State’s position

WA Government position

8.140 In May 2001, the WA Government announced a five-year moratorium on the
commercial production of GM food crops.288  This moratorium strictly applies to the
commercial release of GM crops and does not apply to field trials of GM crops within
recognized farming areas that have been approved by the Regulator.

8.141 The Committee was advised that this moratorium was introduced to allow issues
associated with market impacts, identity preservation, and the feasibility, risks and
benefits of establishing GM and GM-free areas to be fully debated in the community.
The Minister does not “believe that the Western Australian community is anywhere
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near ready to accept the introduction of GM food crops into this State’s agricultural

systems.”289

8.142 The Minister has stated that:

We currently have a five-year moratorium on the introduction of GM
food crops that will remain in place until we are assured that risks to

health, safety, the environment and trade in agricultural products are
addressed.290

8.143 The WA Government has stated that it will implement GM-free areas should the
commercial release of GM crops be assessed to threaten WA agriculture.291

Furthermore, that the WA Government “will not be supporting the commercial release
of a GM crop in Western Australia unless satisfied that there will be no detrimental

impact upon the markets for our non-GM crops, and that any additional identity
preservation and segregation costs would be met by those making use of GM

varieties.”292

8.144 The Minister stated that if circumstances warrant a whole-of-state designation, he
would absolutely be prepared to designate the whole of the State GM-free, that is, if
there were a threat posed to WA agriculture.293

8.145 In a public hearing on June 4 2003, the Minister was asked what would constitute a
threat to WA agriculture:

Hon FRANK HOUGH:  …  What about a marketing problem in
which the end users have categorically said that they will not

purchase genetically modified food?  Would that have to be
considered a reasonable threat?

Hon KIM CHANCE:  Yes.  We have a very broad range of end users.
You have made the assumption that the end users are a singular
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entity.  If they were, that would clearly be a circumstance that

required it.  Unfortunately, judgments are never quite so black and
white.  A range of issues could cause me to make the decision to

designate the whole of the State.  That would include market analysis
that indicated substantial rejection of GE crops in the marketplace,

market analysis that showed that the adoption of the GE crop could
impinge on the marketability of the non-GE crop, or logistical

analysis that indicated that costs were being imposed on non-GE
growers trying to preserve the identity of the crop.  Those factors

would cause me to make that decision unless I could see an
alternative logistical constraint.  A range of issues would have to be

analysed but any one of those three factors would be sufficient for me
to introduce a statewide ban.

In most cases statewide bans are something of a nonsense because of
the broad latitudinal spread of our State - Western Australia has a

tropical zone, a desert zone and a temperate zone.  It is highly
unlikely that it would be technically necessary to do that.  For

example, as far as I am aware, canola cannot be grown in the tropics,
just as bananas do not grow all that well in the temperate zone.

Hon FRANK HOUGH:  If you genetically modify them, they may.

Hon KIM CHANCE: That is a very good point.  Thank you for

that.294

WA Government consultation on GM-free areas

8.146 The WA Government, through the Department, undertook a public consultation to
ascertain public and industry views on GM-free and/or GM areas, on the form that
they might take, and how they might be managed.  Views were also sought on
processes to define needs for GM-free and/or GM areas.  A discussion paper was
issued for public consultation.  This paper focused on the potential role of GM-free
areas in facilitating the production of crops that do not use GM and also the potential
role of designated GM areas.295 296
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8.147 The results of this consultation were released in June 2002.  The Committee notes the
key themes highlighted by the responses received:297

•  highly polarized views in regards to the costs and benefits of GM;

•  with the notable exception of making the whole State a GM-free zone,
consensus from the majority of respondents in opposition to the establishment
of GM-free zones;

•  emphasis on a farmer’s right to choose his or her production methodology;

•  support by most of agribusiness for market determination, and parallel
production of conventional, organic and GM crop production, supported by
quality control and identity preservation systems;

•  opposition by farmers to the introduction at present of commercial GM crops;
and

•  a need for wider community consultation and research to take place prior to
decisions being made regarding commercial release.

The moratorium and the national regulatory scheme

8.148 The Committee notes that the five-year moratorium declared by the Government is
not, in its current form, legally enforceable.  There is currently no law in place that
could prevent the Regulator from issuing a licence that authorizes the commercial
release of a GM crop within WA.

GM-free areas and the national regulatory scheme

8.149 Areas designated by a State law as referred to in clause 21(1)(aa) of the Main Bill
would be capable of operating concurrently with the Commonwealth Act.298  The
Committee has been advised that:

the government of Western Australia can pass laws to establish GM

or GM-free zones for marketing purposes immediately and
independently of the Gene Technology Ministerial Council’s

consideration of a policy principle recognising those laws.  Laws in
these terms are expressly contemplated by the Act and would fit

within the national scheme for the regulation of gene technology
agreed between the Commonwealth and the States and Territories.
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However, issues in connection with the timing, content and passage of

these kinds of laws are properly matters for Western Australia.299

How effective would such a State law be in light of the Commonwealth Act?

8.150 The State law, which establishes GM or GM-free areas for marketing purposes, would
be effective to the extent that it is not inconsistent with the Commonwealth Act (by
operation of s109 of the Commonwealth Constitution).  If the State law is not
inconsistent with the Commonwealth Act it will not be prevented from operating (s16
of the Commonwealth Act).

8.151 The Committee notes the advice from the Minister that the effectiveness of the State
law could be increased by the existence of a policy principle (by virtue of clause 57 of
the Main Bill and the s57 of the Commonwealth Act, which would prevent the
Regulator from issuing a licence that is inconsistent with the policy principle).300

Genetically Modified Crops Free Areas Bill 2003

8.152 On May 7 2003 the WA Government introduced into the Legislative Assembly
legislation to allow for the designation of GM-free areas for food crops.  The GMCFA
Bill was introduced to the Legislative Council on June 24 2003, just prior to the
completion of this inquiry.

8.153 The GMCFA Bill will allow the State Government to designate areas of the State, or
the whole of the State, as areas where specified GM food crops may not be grown.
This will be done by Ministerial order.  The intention is that an order will be made if
this is believed to be necessary to protect the State’s markets for non-GM crops and to
protect the State’s reputation as a ‘clean and green’ source of agricultural products.301

the statement relating it to marketing purposes will be made within

the order.  This will allow the areas designated by the order to be
recognised by the policy principle issued under section 21(1)(aa) of

the Gene Technology Act 2001 [2000] of the Commonwealth, as well
as the State Act, when passed.302

8.154 The Explanatory Memorandum to the GMCFA Bill states that the State’s markets and
its good reputation could be seriously damaged if the commercial release of GM crops
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is allowed before adequate segregation and identity preservation systems are in
place.303

8.155 In relation to the purpose of the GMCFA Bill, the Minister advised the Committee
that:

The [GMCFA] Bill operates from the premise that a legal mechanism

was required by which to enable the cultivation of GM food crops to
be prevented, if necessary.  The mechanism chosen was a ministerial

order.  If necessary, an order will be made to operate until such time
as adequate processes are in place to ensure that the cultivation of a

particular GM crop does not affect the integrity or marketing of non-
GM varieties of that crop.  That is the unspoken premise of the Bill.304

8.156 The Minister advised the Committee that the introduction of the GMCFA Bill was for
no purpose other than to cover the State’s position “in the event of certain

circumstances occurring”.305   The WA Government considered it necessary to have
the potential ability to respond quickly in the event that the Regulator decided to issue
licenses which would authorize the commercial release of a GM food crop into the
WA environment.306

8.157 The Committee notes that it is unlikely that the Regulator will approve any licenses
that would authorize the commercial release of GM canola during the current planting
season.307

8.158 The Committee notes that technology producers have given the Minister an
undertaking not to undertake commercial planting of GM crops in 2003 (see
paragraph 8.92).
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Designation of areas

8.159 The Committee notes that there are many ways in which areas may be designated.  For
example:308

i) the whole State may be designated to be GM-free for all crops;

ii) the whole State may be designated to be GM-free for a particular crop;

iii) the whole State may be designated to be GM;

iv) the whole State may be designated to be GM for a particular crop;

v) a part or parts of the State may be designated GM-free.  This may include
GM-free areas interspersed throughout the landscape with areas where GM
crops can be grown;

vi) all GM crops may be prohibited from being grown in an area, or only certain
types of GM crops, for example, GM canola, or GM crops for food
production;

vii) non-GM crops may be permitted to be grown in an area to be designated for
GM crops; or

viii) movement of GM crops within or through a non-GM area may be prohibited
or the converse.

8.160 The Committee sought clarification from the Minister on how the WA Government is
planning to determine which areas are to be designated as GM crop-free for marketing
purposes:

The CHAIRMAN: … Will the minister advise the committee what

processes will be followed to arrive at decisions to designate areas as
GM crop-free for marketing purposes?

Hon Kim Chance: Certainly.  … the [GMCFA] Bill is silent on the
purpose for which an order might be made.  However, the order itself

will state that it is made for identity preservation or marketing
purposes.  The [GMCFA] Bill is also silent on what processes will be

followed in order to determine whether an order should be made.  I
can understand why the committee is apprehensive about that.  The

reason for that is that the consultation and decision-making processes
are likely to be different for different crops.  They will also vary due
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to different circumstances.  Much of what we have discussed today is

about the need to respond to unpredictable circumstances.  In some
cases it may be necessary to make an order enabled under this

legislation as a matter of urgency.  Although there might not be time
for the minister to go through any particular processes to reach the

decision that an order is necessary, there might be sufficient existing
information on which to base a decision.  That could well be the

situation for GM canola, for example.  In another case a decision on
the commercial release of a particular GM food crop might not be

expected for some considerable time.  In that instance, it might be
appropriate for a formal public consultation process to be undertaken

specifically for the purpose of assisting the minister to arrive at a
decision.  I understand why the committee would be concerned about

that.  As a general rule, very clearly outlined processes of
consultation should be applied before making an order.  However, I

do not want a statutory process to be so inflexible that it prevents an
order being made when it is needed.  Sometimes action must be taken

more quickly than proper public consultation time lines would
permit.309

8.161 Concerns have been raised with the Committee in relation to the practicality of
designating areas GM-free, within an area designated GM (refer to paragraph 8.171).
The Committee notes the comments of the Minister that:

The Government’s public consultation on GM-free zones found little

support for the concept of GM-free areas interspersed throughout the
landscape with areas where GM crops could be grown.  Such a

system was considered to be difficult and costly to establish and
manage, and unlikely to be very effective.  On that basis, I do not

envisage using the legislation to designate either individual local
government areas, or groupings of these, as GM-free zones.310

Other States’ positions

8.162 The Committee notes the positions of other jurisdictions in Australia in relation to
GM-free areas.  (For further information on other jurisdictions, see Appendix 16).
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i) The Tasmanian Government has declared the entire State of Tasmania a GM-
free area, placing a moratorium on the commercial release of GM food crops,
which has been extended until 2008.311

ii) Victoria has declared a one-year moratorium on the planting of GM crops,
until 2004.312

iii) New South Wales has declared a three-year moratorium on the planting of
GM crops until 2006.  New South Wales has passed dedicated legislation to
enable a moratorium to be imposed on the cultivation of certain GM plants.313

iv) South Australia has not imposed a moratorium but is currently considering its
position.  South Australia has stated that it will not allow commercial scale
GM canola releases to take place this year, even if approved on human health
and safety and environmental grounds by the Regulator.314

v) Queensland has not imposed a moratorium.

vi) The Northern Territory has not imposed a moratorium.

vii) The ACT announced a three-year moratorium on June 17 2003.315

Committee Note - A gatekeeper approach

8.163 The provisions of the GMCFA Bill go to the heart of the powers remaining for WA
(as a participant in the national regulatory scheme) to regulate the introduction of
GMOs into this State which are recognized under clause 21(1)(aa) of the Main Bill.
The Committee considers that it is critical that the State thinks very carefully about the
application of these powers for the designation of GM and non-GM crop areas.

8.164 The Committee considers it is appropriate to implement a gatekeeper approach to
prevent any potential damage to WA’s agricultural markets through the hurried
introduction of GM crops, as is similarly provided for in the Main Bill pertaining to
health and environmental matters.
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8.165 In particular, the Committee requests that the responsible Minister resolve the
following concerns with regard to the operation of clause 21(1)(aa) and any State
legislation to designate areas:

•  The GMCFA Bill does not necessarily provide an initial GM-free protected
status for WA, from which individual crop introductions into approved areas
may follow in due course, allowing the opening of the gate for specific crops
into designated areas only after an evaluation of market impacts.

•  The GMCFA Bill could be used in the above way, but there is no guarantee
that this will be the case.  The Committee requests that the Minister consider
whether, in the light of the findings of the Committee’s inquiry regarding the
lack of preparedness and uncertain market evaluation of the impact of GM
crops, it may be appropriate to firstly protect the entire State from the
introduction of GM crops with legislation that is recognized by a policy
principle under clause 21(1)(aa) of the Main Bill and s21(1)(aa) of the
Commonwealth Act.

•  The Committee is concerned that, depending on the way that the provisions of
the GMCFA Bill are used, it is possible for there to be a time-lapse between
the approval by the national Regulator of a crop, and the full and proper State
consideration of the marketing implications of that same crop for the WA
economy, or indeed, the impacts on another crop, the market for which may
also be secondarily affected by the initial GM crop’s introduction.

•  The GMCFA Bill gives no indication of how area designations are to be
enforced and monitored.

•  A further benefit of applying a gatekeeper approach is that it can allow for a
State approval process for each ‘area permit’ for particular GM crops.  This
approval process could be made robust enough to cover issues the Committee
has identified elsewhere in this report as unresolved in the national regulatory
scheme, including, where appropriate, the need to establish apportionment of
liability for contamination, transport and segregation arrangements, adequate
crop buffer requirements, designation of additional costs, and consultation of
WA stakeholders.

•  There is no provision for community and stakeholder consultation when
determining whether to open a particular area for a particular crop.

•  The Committee explicitly queries how the market impacts of non-food crops
will be assessed.  The Committee understands the recognition of State laws
provided by clause 21(1)(aa) of the Main Bill and s21(1)(aa) of the
Commonwealth Act is limited to ‘crops’; however, the provisions of the
GMCFA Bill are further limited to ‘food crops’.  The Minister may need to
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resolve how to apply the full extent of the recognized powers to designate
areas pertaining to all ‘crops’, not just ‘food crops’.

Recommendation 12:  The Committee recommends that the Government consider the
noted concerns at paragraphs 8.163 to 8.165 before the completion of the passage of the
Genetically Modified Crops Free Areas Bill 2003 through the Legislative Council.

Committee Note

8.166 The ability to declare areas as GM or non-GM for marketing purposes raises a number
of practical issues and questions.  These are considered in Chapter 9.

Submissions - GM and GM-free areas

8.167 Varying views were expressed to the Committee in relation to the exercize of the
ability under the national regulatory scheme to designate an area GM and/or GM-free.

Clause 21 of the Main Bill: recognising the ability of the State to declare a GM-free zone

8.168 Some submissions expressed support for the clause as drafted, supporting the
inclusion of clause 21 recognising the ability of a State to create GM-free areas for
marketing purposes.  The view expressed, is that the designation of such areas is
consistent with, and in no way undermines, the national regulatory framework.316

8.169 Some submissions expressed dissatisfaction with the way that clause 21 is drafted as it
restricts the circumstances in which a policy principle recognizes State-designated
GM-free areas.  Comments include:

•  If the Main Bill is passed in its current form, State-designated areas to protect
the identity of non-GM crops will only have legal effect if they are recognized
by a policy principle issued by the GTMC.317  It is submitted that the Main
Bill should be amended to recognize the State’s ability to declare a GM-free
zone for any purpose and in respect to any GMO.318

•  “Other reasons such as biodiversity protection should be considered as

equally valid in establishing GM zones.  The State needs to retain the ability
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and flexibility to declare and enforce a GM zone for any reason based on

sustainability (economic, environmental and social).”319

8.170 Some submissions expressed the view that such decisions should be science-based and
should take into account the commercial benefits that the technology offers.320

8.171 Other submissions expressed the view that GM-free areas are logistically unworkable,
unnecessary, and that there are better methods available to achieve the same
outcome.321  Comments include:

•  It is not practical in an operational sense.322  The practical difficulties, which
will be involved in implementing such exclusive zones, such as policing GM-
free areas, will outweigh any advantage that may be derived from such
designation.

•  The management of GM and GM-free areas within WA is not feasible for
equity or commercial reasons.  Geographically defined zones will be difficult
and expensive to establish, even more difficult and expensive to maintain, and
in the end will not offer the guarantees being sought by those who are
promoting them.323  There will be a huge cost involved in maintaining a GM
free zone and status.  This may outweigh any market advantage for declaring
such a zone and will be unlikely to provide any overall economic benefit to
the State of WA.324

•  Recent scientific evidence into gene flow suggest that large buffer zones
between GM and non-GM crops may be unnecessary.325  Evidence from the
study also suggests that the incidence of contamination of non-GM by GM
canola is so low that “non-GM Australian canola is not in any danger of being
excluded from markets on the basis of containing unwanted genes (Reiger

2002”.326
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•  “Zones and their boundaries are seen as a catalyst for argument and

discrimination where no one will be the winner.”327

•  The State of WA should decline to enact clause 21 of the Main Bill because
the other mechanisms such as the strategy proposed by the Gene Technology
Grains Committee (GTGC) will more effectively deliver sustainable, market-
led solutions preserving the identity of GM and non-GM crop plants.328

8.172 Some submissions expressed the view that farmers should have a right to choose
whatever farming method and system best suits their individual circumstances and do
not support any legislation that impinges on this right.329  Comments include:

•  “Designating areas is unfair to growers who find themselves in an area that

limits by law the type of crops that they can grow.  If required, safe distance
between crops, segregation of GM from non-GM products must be maintained
at transport and storage facilities.”330

•  “A farmer should be able to make a business decision based on market

realities, not legislated restrictions on a farmer’s right to farm the land.
Further, farmers should have the right to choose the types of technologies that

are used in their production systems.  As such, farmers should have the right
to accept or reject GMOs, which have been endorsed by the responsible
Australian regulatory authorities.”331

On the policy principle recognising designated areas

8.173 Some submissions provided comment on the policy principle recognising designated
areas.  Comments include:

•  The GTMC should ensure that full industry consultation is undertaken in the
formulation of policy principles and guidelines.332

•  The Main Bill should clarify which parties are able to nominate an area for
which a policy principle can be developed.  Whilst the parameters on which
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policy principles can be established are understood, the process for
identification of such areas is not clear.333

Entire State as GM-free area

8.174 Many submissions called for WA to remain GM-free.  This is seen as imperative if
segregation cannot be guaranteed, in order to safeguard the economic viability of
agriculture in WA and to overcome the dysfunctional nature of the market in relation
to GM crops.334  It was also submitted that WA should remain GM-free until
significant scientific evidence has been established to ensure that there will not be any
negative impacts from releasing this technology into our State.335

8.175 Another submission stressed that the Committee should investigate the legal and
practical possibilities to make WA a GM-free State and also to allow local
governments to make their areas GM-free.336

WA is not ready yet

8.176 Some submissions expressed the view that WA is not ready to implement GM and
GM-free areas simultaneously.  Further, that it is not yet clear the extent to which co-
existence of GM and non-GM crops is feasible.  Comment included:

•  the required testing regimes and traceable and auditable identity preservation
systems that enable farmers to sell crops, such as canola as GM-free are not in
place.  Studies have not been completed to determine if co-existence of GM
and non-GM crops is possible and manageable and arrangements are
acceptable to farmers.  Non-GM farmers therefore may not be able to market
their crops as non-GM, without the preparation in place to prove their
individual GM-free status.337

Market impact

8.177 Views were expressed to the Committee that market considerations need to be taken
into account.  Comments include:

                                                     
333

 Submission No 53 from Western Australian Local Government Association.

334
 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region, No 17 from

LCDC Co-ordinator, No 35 and No 36 from Zoi Pty Ltd, No 41 from Greenpeace Australia Pacific and
No 25 from Otto Mueller.

335
 Submission No 44 from Paul Robb.

336
 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region.

337
 Submission No 49 from Network of Concerned Farmers.



EIGHTH REPORT CHAPTER 8: Marketability of GM and Non-GM Crops

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 151

•  The Regulator should also look at the economic effect of GMOs on both local
and export markets.338

•  “Market risk is a matter that could potentially be a policy issue that could be

considered by the GTMC.  It is possible that an application for a release of a

product could be received that is benign in relation to the environment and
human health, but for a particular reason would lead to a widespread

reduction in prices achieved for that product either domestically or
internationally.  If such a situation arose and a cost-benefit analysis showed

that the broad market risk was greater than any benefits conferred by the new
product then we believe that the GTMC should be able to provide policy

direction to the Regulator.”339

•  “No details are given as to how such a zone should be assessed, or over what

time period.  At this time, market reasons are often only considered in relation
to a specific crops over a 12 month time period.  Market reasons need to be

assessed over a variety of co-existing crops that could be impacted from the
introduction of only one GM variety.  For example, contamination by GM

canola could have an impact on other crops such as wheat, and honey
markets, which are interspersed with canola or benefit from canola pollen.

This impact also needs to be examined over subsequent years and flow on
effects to inter and intra industry components such as harvesting contractors,

bulk grain distributors, seed cleaners, grain feed merchants, food producers,
and shipping.  Procedures need to be implemented to assess the impacts on all
markets of any GM introduction into WA prior to release.”340

Submissions - marketing

View that GM-free provides a marketing advantage

8.178 Many submissions received expressed the view that WA has a marketing advantage in
its ‘clean and green’ image, and that there is a risk of losing markets by introducing
commercial GM crops into WA.341  Comments include:

•  The WA brand and market awareness as a ‘clean and green’ product provider,
established over many years, adds a significant value to our products, and we

                                                     
338

 Submission No 27 from DG Corke.

339
 Submission No 14 from Australian Wheat Board.

340
 Submission No 47 from Conservation Council of WA.

341
 Submission No 17 from LCDC Co-ordinator, No 31 from Les Willmott & Co and No 44 from Paul Robb.



Environment and Public Affairs Committee EIGHTH REPORT

152 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

risk losing that unique market differentiation when we introduce GMOs to
WA.342  Many Australians in business agree.343

•  The introduction of GMOs in WA will significantly diminish the value of
WA’s brand and market confidence with one of WA’s biggest customers,
Japan.344

•  “WA should remain GM crop free as it is the best marketing opportunity

grain growers have ever had and it is being handed to us on a silver platter.
We should grab the opportunity while we can and run with it.”345

•  “WA still has and will continue to have a huge marketing advantage for our

foodstuffs because of our isolation. … If WA stays GMO free and works
towards natural biological processes in our food production we will not only
be a healthy society but should be very wealthy as well…”346

•  In 1999 farmers in US lost US$200 million because they could not sell their
GM crops.  Europe refused them and so did a starving African nation.347

•  We need to investigate ‘GMO free’ markets and their potential for our
agriculture industry’s future.348

8.179 Some submissions received expressed the view that it is only sensible to produce what
the market wants, and consumers do not want GM, particularly Japanese and EU
consumers.349  Comments include:

•  Potential loss of markets directly attributable to growing GM crops in WA.  In
the UK and Europe consumers do not want GMOs, and the retailers have
agreed to a common non-GMO food standard.  The UK and Europe is a very
significant export market for Australia, and particularly for WA wines.  There
is a real threat to loss of markets due to growing GMO crops in WA and
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Australia.350  It is not sustainable for producers to be too far from the opinions
of consumers.  We must produce what consumers want.

•  Markets for GM food continue to close, as consumers become more aware of
the heath and environmental risks and the lack of pre-market testing of these
foods.  People do not want to eat GM food, and where labelling systems are in
place, consumers are choosing to reject GM.  Segregation of GM and non-GM
crops will be essential if non-GM markets are to remain open to WA
farmers.351

•  Both domestic and export markets are rejecting GM.  Companies in Australia
are developing public policies stating that they will not use products that
contain, or have been derived from GM ingredients (this includes rejection of
the use of GM animal feed for dairy and meat products).  In relation to our
export markets, the GM status is a barrier to trade with a number of markets
such as the EU.352

•  “There is no market in the world that is demanding, or even requesting GE

food.  There are an increasing number of markets that are requesting non-GE
food.  The figures indicate that GE crops are a niche market for which there is

no actual demand.  Non-GM crops are in fact a growing market as the threats
of GE become more widely known and consumers continue to reject GE.

Australia is a small producer in the international grain business.  It would be
wise to maintain a point of difference from our main competitors in Canada,
the US and Argentina.”353

View that GM will not affect markets

8.180 Some submissions received expressed the view that a GM status will not affect the
Australian export market.  Comments include:

•  Canada and the US, which do not differentiate between GM and non-GM
commodities, have no difficulties in finding export markets for their product.
Canada is the largest producer of canola in the world with a majority of their
exports of GM canola going to Japan.354

•  Currently no price premium is being offered for non-GM canola.355
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•  “There is only patchy evidence of premiums for non-GM grains and oilseeds

in world markets.  These premiums have not been sufficiently large to offset
the agronomic benefits of GM crops.  At this stage, the worldwide market for
certified non-GM products is only a niche one (ABARE, 2001).”356

•  “The opportunity to create high value niche markets with existing broad-acre

GM commodity crops is low.  But there are substantial markets for the

commodity crops themselves as evidenced by the continued growth in world-
wide plantings of GM crops.  Those markets that have tended to be closed to

existing GM crops (such as Europe) are now showing signs of opening up.  In
the meantime many Asian economies, particularly China, are making rapid

progress in the adoption of gene technologies and we are also seeing
considerable progress in the Indian sub-continent.  These markets are likely

to continue to grow and present opportunities for WA farmers.  Legislation
which corrals or ghettoizes this sector will seriously affect the responsiveness
of the State economy to respond to changing world markets.”357

•  The marketing advantages of GM-free are not so certain.  There is a question
over the legality of declaring the state a GM-free zone (World Trade
Organization (WTO) obligations), and the cost of enforcing a state-wide GM-
free zone would be very high.358

•  In response to the issue of consumer concern over GM products:

Market evidence casts some doubt on the extent of consumer

concerns.  One indication is that GM products have made very
substantial inroads into world food markets, for example, soybeans

and corn products are being consumed in undiminished quantities
despite the GM status of a large part of the world’s supplies, even in

Europe where the consumer concerns are the greatest (ABARE,
2001).359

Other points raised in submissions

8.181 On the marketing issue:

It is by no means guaranteed that non-GM crops will ever enjoy
anything more than a niche; and neither is it guaranteed that GM
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crops from WA will ever enjoy more than a niche market - only time

will tell.360

8.182 On legislating in respect to markets:

Legislation is an inappropriate way for governments to seek to
manage the interaction of suppliers and buyers within markets.

Markets for the commodity crops, which are currently the primary
candidates for genetic modification, tend to be dominated by global

trade considerations.  These markets are therefore extremely price
sensitive because they trade in crops, which tend to be processed

prior to final entry into the value chain as consumer goods.  There is
little or no market for GM whole foods at the present time.361

COMMITTEE COMMENT

8.183 The Committee is of the view that WA is at a critical juncture.  Assessment must be
made as to how the introduction of commercial scale plantings of GM crops into WA
will impact on the State’s markets and the marketability of its products, before
commercial planting begins, in order to enable the WA Government to exercize its
ability to designate GM-free areas under the national regulatory scheme, which may
be recognized by a policy principle under clause 21(1)(aa) of the Main Bill, if deemed
necessary.

8.184 The Committee acknowledges that it is difficult to determine the long-term economic
and marketing implications of introducing commercial GM food crops into the WA
agricultural sector.

8.185 The Committee notes the unpredictable nature of world commodity markets and
acknowledges the shortcomings of any attempt to predict future market conditions and
consumer behaviour.

8.186 Whilst the majority of the studies reviewed indicate that the commercial release of
GM canola will not have a major impact on WA’s markets given current conditions,
the Committee notes that the future is not predictable in linear studies.362  There exists
no certainty in the market acceptability of GM foods, with consumer attitudes being
both varied and unstable on the issue.  WA’s key markets are very much adopting a
cautious approach to GM and have expressed a preference for non-GM to the
Committee.  Customers are accepting of GM canola oil as the product is considered to
be safe.  This does not appear to be the case with wheat, however:
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There is uncertainty as to the degree to which introduction of

commercial GM crops might restrict Australia’s access to export
markets.  Whether clear market trends will become evident in the

future depends largely on the extent of the uptake of the technology in
other countries and consumer attitudes.  Any marketing advantage for

non-GM produce would depend on the level of consumer acceptance
of the technology.363

8.187 Assessment of the marketability of GM commodities and products needs to be carried
out first of all on a crop-by-crop basis and applied with an understanding of the
specifics that apply to each particular crop.  In considering canola as an example of a
first generation GM crop, GM canola offers potential economic and agronomic
benefits to producers, with no obvious benefit to consumers.  Canola also, whilst a
significant contributor to WA grain exports, is only a minor part, accounting for a
much smaller percentage of WA’s grain exports than wheat.  (The total value for WA
wheat exports in 2000/01 was $1307 million compared with the total value for WA
canola exports of $141 million).

8.188 The Committee considers that it is also important to assess the issue from a holistic
viewpoint.  In assessing the issue from a holistic view point, given that market
perception is the key determinant of the marketability of a product, and that market
acceptability of GM products is uncertain, and also given that canola is a relatively
minor contributor to WA’s overall agricultural sector, it may not be advantageous to
WA, at this time, to allow for the commercial release of GM canola, as it may have
the potential to impact negatively on WA’s internationally recognized reputation.  For
example, the introduction of a single GM crop may tarnish WA’s overall reputation as
being a ‘clean and green’ non-GM producer, and thus have a negative impact on the
marketability of other WA agricultural products.

8.189 The Committee cannot see any obvious advantage to WA in proceeding with the
immediate commercial release of any GM crops, in such an uncertain environment.
The Committee notes that Canada and the US initially proceeded with the commercial
release of GM-crops due to the advantage obtained by capturing GM technology for
crop production first and the potential advantage GM crops could deliver to
production.  The Committee considers that any ‘early bird’ advantage which may have
been gained by being the first country to introduce such innovative technology, for
example, access to markets due to potentially lower production costs, no longer exists.
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8.190 Further, the Committee’s interpretation of the current market trend is that there is a
non-GM advantage in the short term and thus it may be appropriate at this time for
WA to target non-GM markets.  Whilst non-GM is not attracting a price premium,
market signals are indicating that non-GM is affording WA and Australian producers
greater market access as foreign markets, such as Japan and the irregular EU market,
seek to source non-GM commodities.  The postponement of the commercial release of
GM-crops will allow WA to capture this advantage.

8.191 The postponement of the commercial release of GM crops in WA will also provide an
opportunity for the issues raised to be more fully investigated.  The Committee notes
that the views generally expressed in submissions are extremely divergent and these
views ought to be carefully considered by the Government prior to making a decision
on the timing of the commercial release of GM crops in WA.

8.192 Whilst the Committee acknowledges the views expressed in submissions that farmers
should have a right to choose the method and system of farming they wish to adopt,
the Committee is of the view that the non-GM market should not be sacrificed at the
expense of the GM market.  The commercial release of GM crops, if not done in the
correct manner, may deny a farmer such choice.

8.193 As noted at paragraph 8.114, if GM canola is commercially released in WA, GM and
non-GM areas would need to be established in order to ensure the continued supply of
non-GM canola from WA.  Many practical issues exist in relation to the establishment
of GM and non-GM areas (which are discussed in detail in Chapter 9).  The
Committee is of the view that any decisions regarding the commercial release of GM
crops in WA should be postponed until these issues are adequately addressed, as they
will have an impact upon the marketability of GM and non-GM crops.  The
marketability of GM and non-GM crops needs to be ensured prior to the commercial
release of GM crops.
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CHAPTER 9

THE ESTABLISHMENT OF GM AND NON-GM AREAS AND

CO-EXISTENCE

INTRODUCTION

9.1 This Chapter examines the practical issues that relate to, and impact upon, the decision
of how GM and non-GM areas are to be designated.

9.2 The issues to be examined are:

•  contamination;

•  tolerance levels;

•  identity preservation;

•  supply chain management; and

•  liability and insurance.

9.3 Note these issues are discussed only in relation to crops.

9.4 These issues are important to consider as they relate to the question of co-existence of
GM and non-GM crops.364  Co-existence requires serious evaluation as it has
important economic implications and is crucial to Australia’s ability to supply non-
GM products into world markets, should it wish to retain those differentiated
markets.365

9.5 The key questions that are to be addressed include:

•  Can GM and non-GM crops exist side by side without affecting one another?

•  What is involved in identity preservation?

•  What are the costs involved in identity preservation?

•  Who will pay for identity preservation?
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•  Is co-existence of GM and non-GM crops through segregation366 and identity
preservation systems feasible?

•  To be acceptable to the market, what form should the designated area take?

A note on terminology used

9.6 Non-GM and GM-free refer to different things.  ‘GM-free’ refers to zero GMO
presence.  ‘Non-GM’ refers to a prescribed tolerance level of GM material in any
given product that is considered sufficiently insignificant to allow a food manufacturer
or retailer to categorize the product as non-GM.  In non-GM products, the presence of
GM content is considered to be adventitious or accidental (and not a contaminant).367

9.7 The level of tolerance or threshold below which GM content allows a product to be
categorized as non-GM varies from country to country; for example, in Japan products
with a GM content of less than 5 per cent can be designated non-GM, whereas in
Australia the threshold for GM content in non-GM products is set at 1 per cent.  (See
paragraphs 9.26 to 9.29 below).

9.8 The Committee notes that the terms non-GM and GM-free are often incorrectly used
interchangeably in referring to GM-free and non-GM areas.

CONTAMINATION

9.9 Contamination is defined as:

the unintended and or/unwanted presence of a substance, organism or

part of an organism in a particular environment, including within
organisms.  In the context of GMOs, contamination is the

unintended/unwanted presence of a GMO, or the genetic material of a
GMO or product of a GMO in an organism, environment or

product.368

9.10 It is widely acknowledged that where both GM and non-GM crops are planted side-
by-side, contamination of non-GM crops occurs and that there is no guarantee that this
will not occur.
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How can contamination occur?

9.11 Contamination of non-GM crops by GM crops can occur in a number of ways:369

•  Cross-pollination of crops in the field, caused by the distribution of pollen
from the GM crops by wind, insects or birds, or from direct seed movement;

•  co-mingling during harvesting and handling.  This may occur, for example,
because farming equipment used for both GM and non-GM crops is not
thoroughly cleaned after use with the GM-crop, as well as because of
accidental spills of GM seeds from trucks;

•  delayed germination of GM seeds among non-GM crops grown in fields
previously sown with GM crops; and

•  use of contaminated pedigree seed.

Concern about contamination of non-GM crops by adjacent GM crops: the case of canola

9.12 The extent that contamination is a risk is disputed.  Many studies have been
undertaken, predominantly into pollen flow of crops, such as canola.  These have been
interpreted in many different ways, used to support the arguments both ‘for’ and
‘against’ the commercialisation of GM crops in WA.

9.13 Of the studies, that undertaken by Dr Mary Reiger from the Weeds CRC (Reiger
Study) is viewed by the GM industry as the most relevant study on pollen flow from
canola.  The study looked at the effective spread of pollen in canola on-farm,
examining pollen movement between herbicide resistant canola and conventional
varieties on a commercial scale.  Varieties of canola with resistance to acetolactate
synthase - inhibiting herbicides (these are non-GM varieties but instead were created
by metagenesis), were being commercially planted.  Seeds were collected and tested
from 63 nearby fields planted with conventional canola.  The results showed that, in
most cases, gene flow via pollen movement occurs between canola fields.  The study
also demonstrated that cross-pollination between commercial canola fields occurs at
low frequencies but to considerable distance.370

9.14 It was submitted to the Committee that the Reiger Study demonstrates that pollination
will be a major problem for farmers, finding that cross-pollination occurred at rates of
approximately 0.01 per cent up to 2.6km away from the source.  Further, that GM
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crops possess a dominant gene and if only one plant germinates, it is capable of
producing thousands of offspring.371

9.15 It was also submitted to the Committee that the Reiger Study shows that cross-
pollination in a canola field will be so low that it will not be detectable with scientific
equipment and that larger buffer zones between GM and non-GM crops may be
unnecessary.372

9.16 The Committee notes that the Reiger Study has been criticized as having major
shortcomings in terms of predicting cross-pollination of GM canola in a commercial
context.  It has also been argued that the study ignores the cumulative effect of
contamination from different fields, as well as ignoring ‘acts of nature’ such as dust
storms.373

9.17 Whilst pollen flow has been the major subject of scientific concern this is not the only
factor that causes contamination (see paragraph 9.11) and is considered by some to be
only of minor importance.  It was submitted to the Committee that the major cause of
cross-contamination ‘on-farm’ will be the physical spread of crop seed via wind
events, (gales, storms or willy willys).  In this regard, the Committee received
evidence that:374

•  windrowed canola may spread over a 1km strip of an adjacent paddock; and

•  herbicide resistant ryegrass has been found in paddocks where the particular
herbicide had never been used.  Ryegrass seed is easily transported by strong
wind events.

9.18 Volunteer canola appearing in subsequent crops is likely to be another major source of
contamination.  It is argued that if volunteers do appear in following crop rotations,
for example, in a cereal crop, there are many options for control, which include the
use of herbicides such as 2,4 D (a phenoxy acid).375  Clearly the principal herbicide to
which the GM canola is resistant cannot be usefully applied to volunteers.
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9.19 The Committee notes that both industry and the national regulatory scheme have
adopted the view that contamination issues can be managed and that these are being
addressed through the supply chain management system.  (Refer to paragraphs 9.62 to
9.85 for discussion on supply chain management).

Contamination in the US and Canada

9.20 The Committee learnt from its meetings in North America that contamination is
occurring in the US and Canada, both at field trial and commercial levels.  The
Committee met with scientists in North America, several of whom had published on
the subject of cross-pollination.

9.21 The Committee notes the findings of a study undertaken by Rene Van Acker and Lyle
Friesen, from the University of Manitoba:

the pedigreed canola seed production system in western Canada is
cross-contaminated with the various herbicide resistance traits at a

high level, and that purchasing and planting a pedigreed
conventional canola seedlot does not guarantee the absence of

genetically engineered traits.

The pedigreed seed production system can be considered a stringent

segregation/identity preservation system complete with mandatory
isolation distances, crop rotation restrictions, and inspections

(Canadian Seed Growers’ Association, 2002).  The results of this
study indicated that this stringent segregation system does not result

in the genetic purity of pedigreed canola seedlots in western Canada.
The results of this study can be considered as a model prior to the

commercialisation of other genetically engineered crops, where
segregation/identity preservation systems are being considered.376

9.22 The Committee also notes the findings of a study undertaken by Dr Hugh Beckie from
the Saskatoon Research Centre at Agriculture and Agri-Food Canada:

Studies have shown that both pollen and seed movement are
important means of escape for the HR trait in canola.  Unintentional

gene stacking of HR traits in B.napus canola volunteers resulting
from intraspecific pollen flow is common.  Data from two recent

studies indicate that the adventitious presence of off-types
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(contaminants) in certified seed lots often exceeds stipulated

thresholds.377

9.23 The Committee learnt that volunteer canola is a major problem in Canada.  The
Committee notes the views expressed at meetings in North America that it is
extremely difficult to eradicate volunteer Roundup Ready® canola due to the high
cost involved and the practical difficulty of clearing a large crop of volunteers.
Further, that even if segregation systems were improved, contamination would in most
likelihood continue to occur, most likely off-farm.378

9.24 In the US, the Committee heard evidence of an incident of contamination that
occurred involving pharmaceutical corn.  The pharmaceutical corn was being field
trialled in the US.  Soybeans, which were planted in the next rotation on the same trial
site were found to be contaminated with pharmaceutical corn.  This was discovered at
the storage and processing plant facilities.379

9.25 The accidental contamination of food by GM products not approved for human
consumption is a concern for both producers and consumers.  In the US, there has
been at least one reported incident of the contamination of food for human
consumption by a GM product not approved for human consumption, known as the
Starlink Incident.380  (An overview of the Starlink contamination incident is contained
at Appendix 13).

TOLERANCE LEVELS

9.26 ‘Adventitious presence’, that is, low levels of unintended presence of seed varieties
other than the one intended, is accepted as unavoidable.381

9.27 A tolerance level for adventitious presence of the traits of GM crops found in non-GM
crops are necessary in order for non-GM crops to be able to retain their non-GM
status.  The Bureau of Rural Sciences report into gene flow noted that:
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Gene flow is also an important factor governing the conditions under

which GM and non-GM cropping systems can co-exist. … For some
crops gene flow between adjacent crops via cross-pollination will be

the primary issue for ‘contamination’ from GM crops to neighbouring
farms, while for other crops seed contamination after harvest will be

more significant.  Acceptable levels of GM contamination in organic
and other crops need to be determined because, although most pollen

in a given crop may not move far, complete isolation is difficult, if not
impossible, to guarantee.382

9.28 The consideration of tolerance levels for adventitious presence is important in
considering the feasibility of co-existence of GM and non-GM areas, as it has an
impact on a number of related considerations, such as determination of buffer zones.
Once tolerance levels are established, sampling and testing procedures can then be
established with a view to ensuring that GM content in non-GM crops does not exceed
the established tolerance levels.  Importantly, tolerance levels also have an impact on
the marketability and trade of the GM crop.

9.29 The Committee notes there is no universally accepted tolerance level for adventitious
presence.  Levels for adventitious presence vary from country to country.  For
example:

•  Australia and the EU there is 1% tolerance;

•  Japan, Korea and Argentina there is 5% tolerance; and

•  US, Mexico and China there is no standard.

9.30 The Committee notes that it is important to ensure that the tolerance level that is
established for a particular GM crop is acceptable to the market.  A level that is too
high, for example, may prevent access to a market, which requires a lower tolerance
level.

9.31 The Committee was advised that established tolerance levels do not necessarily reflect
what the market wants.  The regulatory thresholds in both the Japanese and EU
markets - over one per cent in the EU and five per cent in Japan - are not what the
market is operating to.  In the EU, Tesco, Migros and Carrefour were requiring their
suppliers of, say, animal feed or other products to operate to a 0.1 or 0.2 per cent
threshold.  The Committee was informed that this is because research shows that
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consumers do not view one per cent as nothing and that they want to say that they
have excluded GMOs to the best of their ability.383

9.32 The Committee also heard that achievement of lower levels of tolerance would require
significant modification of farm practices.

As to thresholds and feasibility, you can meet a five percent level

without changing your practices at all.384

US and Canada on tolerance levels for wheat

9.33 Discussion surrounding the proposed commercial release of GM wheat in the US and
Canada has bought the issue of tolerance levels in the US and Canada to the forefront
for producers.  As noted in the previous chapter, neither the US nor Canada segregate
GM crops from non-GM crops, as once approved for release, GM crops are viewed as
being essentially the same as conventional crops.  Thus an established tolerance level
is not seen as necessary.  However, not all markets hold this view and this has trade
implications.

9.34 There is market resistance to the introduction of GM wheat and thus, segregation
systems are required in order to ensure that market share is not reduced if access to
GM wheat is denied by importers.  This includes the establishment of an accepted
tolerance level.  The difficulty for both the US and Canada, however, is that their
grain systems are not designed to support segregation.

9.35 The need to establish a universally accepted tolerance level of adventitious presence
for non-GM wheat was a view repeatedly presented to the Committee during its travel
in the US and Canada.  The issue is in determining what this level should be.  It was
stated that tolerance levels below one per cent were not achievable.  It was argued that
it is not possible to segregate and guarantee to export customers zero per cent
adventitious presence.  It was revealed that the current pedigree seed segment for
wheat could not presently meet a one per cent tolerance level.  Further, it was stated
that it would be extremely costly to meet such a low tolerance level (many producers
would not be able to afford to meet this) and that it was not a cost that it was
envisaged the market would be willing to pay or farmer willing to pass onto the
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consumer.  A five per cent tolerance of GM presence in non-GM wheat is considered
difficult to achieve but feasible.385

IDENTITY PRESERVATION

What is identity preservation?

9.36 Identity preservation is a system of crop management and trade that allows the source
and nature of products to be identified.386  In respect of crops, it is the process of
maintaining the identity of different crops.  This involves implementing measures to
prevent contamination, including separate storage, handling, documentation and
testing of the crop's identity.387

9.37 Identity preservation is particularly complex for GM and non-GM crops as differences
are not easily detectable and require complex highly technical equipment for testing.
For example, visually, GM and non-GM crops may well be indistinguishable.

9.38 Identity preservation is generally used to capture the extra value of a crop by
preventing mixture with crops that do not contain a particular characteristic.  This
provides a unique marketing opportunity for the crop.  It is not a concept that is
exclusive to GM and it is currently being used by, for example, producers of seed,
organic crops, and value-enhanced crops.

Keeping varieties separate from seed to table allows food
manufacturers to capitalize on such differences.  Identity preservation

is about creating value.388

9.39 Use of identity preservation for the purposes of GM crops is seen as a departure from
its traditional use:
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Basic traceability and due diligence systems are becoming essential

for market access in most modern agrifood industries, with importing
countries increasingly requiring such approaches for a wide range of

commodity attributes.  The application of end point royalties will also
require such approaches.  Higher level Identity Preservation (IP) and

Segregation systems have historically been developed in speciality
markets based on value parameters that offset extra costs.  Such

systems are now being considered in commodity markets to manage
GM issues, especially related to customer demands and labelling

based threshold levels (1% in EU, 5% in Japan).  This is a short-term
reactionary approach to real or perceived community concerns,

rather than one based on capturing added value especially for future
output based traits, e.g. oil quality, based on market segmentation.389

9.40 In the US, with respect to GM, grain commodities are generally traded with no
provision for preserving the identity of an area, or foods produced from it.390  The
Committee notes that the view expressed by the grocery manufacturing industry in the
US is that it is seen as appropriate for producers to decide whether to implement
identity preservation in order to meet a market demand.  In general, there was much
opposition expressed to the EU approach to identity preservation, that all approved
GM food products be traceable to their origins, (on the grounds that there is no public
health justification for such a requirement, it would be unduly costly and would
disrupt trade).

Why is identity preservation important?

9.41 If the WA government chooses to implement co-existence of GM and non-GM crops,
stringent measures to ensure identity preservation will be essential to retaining WA’s
non-GM markets.  Without such systems, some producers (those who choose to
remain non-GM) could be severely disadvantaged:

Essentially, if there is no control over the seed and there is no careful
segregation, you would see over time an equilibration between the

GM crop and the non-GM crop and the non-GM crop will rise to that
level.  If there were 50 per cent GM, it would rise.  However, if the

seed is controlled and segregation is maintained, you can keep things
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stable that way.  It means that proper quality control of the seed

needs to be maintained.  Again, that is a very feasible effort.391

9.42 The US and Canadian experience has shown that selling mixed commodities can
restrict market access for some producers, for example, in countries that require
labelling of genetically modified food.  In these markets, any food that cannot be
shown to be free from genetic modifications will be assumed to be genetically
modified.

9.43 The Committee notes that there are other advantageous outcomes of identity
preservation.  For example, in the event of a product contamination, the identity
preservation system will allow tracing so that the source of the contamination may be
more readily identified.392

Identity preservation systems for GM and non-GM crops in WA

9.44 In WA an identity preservation system will be required with stringent pre and post
harvesting arrangements to ensure that segregation of GM and non-GM crops is
maintained and thus marketability and market access is not adversely affected.

9.45 The Committee has heard conflicting views in relation to the feasibility of identity
preservation.  For example, in evidence to the Committee, Dr John Fagan, CEO of
Genetic ID, a company active in providing GM testing services, advised that identity
preservation can be achieved:

It is being done large scale and profitably for GMOs.393

9.46 However, information obtained from the Committee’s visit to the US and Canada,
suggests that maintaining segregation between GM and non-GM crops is extremely
difficult.

9.47 Some of the practical issues highlighted to the Committee during its visit to Canada
included:394
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•  the biggest problem would be admixture of seed which would be near
impossible to control;

•  after the initial planting of GM canola, some volunteer canola will persist
throughout the following rotations until the next canola planting.  Of the
volunteer canola that has persisted, approx 30 per cent outcrossing395 would
occur (at close proximity) - this perpetuates the GM gene being present in the
volunteer population; and

•  if pollen flow was of concern then a 3km buffer would be recommended.

Segregation in Canada

9.48 Whilst Canada does not currently segregate GM canola from non-GM varieties,
segregation was implemented when GM canola was first introduced in 1995.  The
introduction of GM canola occurred in a very slow and controlled manner, as it was
acknowledged by the technology producers that the presence of the GM varieties
could impact negatively on Canada’s export markets.  The initial harvest of GM
canola was produced under identity preservation conditions.  These were abandoned,
however, once market access to Japan was assured for GM canola in 1997.  A number
of Roundup Ready® B.rapa varieties were also introduced in Canada under identity
preservation conditions between 1997 and 1999.396

9.49 The identity preservation of GM canola used incurred a high cost, estimated at
equating to approximately 12-15 per cent of the average farm-gate price.  The major
portion of the additional costs across the supply chain were incurred by the producer;
during transportation; by the processor; in administration; and through opportunity
cost.  These costs were shared by all of the stakeholders in the identity preservation
system.397

9.50 Identity preservation systems are currently utilized in Canada.  These are not used,
however, to separate GM from non-GM crops.  Two examples of use of identity
preservation systems are in the production of canola and soy.  Identity preservation
systems are used to separate grades for oil content for canola and grades of soy (food
grade from animal grade) so that niche markets may be accessed.398
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Cost

9.51 It is expected that the introduction of an identity preservation system for GM and non-
GM crops in WA will involve additional costs (apart from purity testing) that
presently are not required in the current environment where grain cropping is based
only on non-GM.

9.52 Extra costs will arise with an identity preservation system due to the additional work
involved throughout the supply chain, including in growing, handling, storage,
transport, processing, cleaning and administration.399  Certification and/or testing of
the GM status of bulk commodities in the marketing chain and labelling will also
contribute to the additional costs.400

9.53 The additional costs of segregation from farm-gate to terminal are estimated at being
in the range of 18 to 54 cents per bushel (equivalent to $18 to $36 per tonne), and
between five per cent and 15 per cent of the farm-gate price for a range of crops.401

The increased cost of identity preservation to the Australian farmer has been assumed
by the ABARE to be 10 per cent:402

It is generally agreed that in a mixed production system the cost of
segregated supply chains would add 5-15% to the offer price of

certified non-GM grain.403

9.54 The key factor influencing the extent of additional costs in relation to identity
preservation is the tolerance level for adventitious presence.  The more stringent the
purity requirements, the more expensive the identity preservation system will be.404

9.55 The Committee notes the view of Dr Fagan, CEO, Genetic ID, that the additional cost
of identity preservation would be minor for WA:
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the grain system in Western Australia is probably ideal for this kind

of traceability, because it already has a very strong segregation
system and some reasonably good traceability in place.  In order to

upgrade what you have, the cost will truly be minor and incremental
to achieve the levels that would be needed right now.405

9.56 Dr Fagan advised the Committee that the combined cost of identity preservation
including certification is low and the affect of the cost of a final product that is passed
onto the consumer is negligible.  Using the example of a typical certification program
Genetic ID undertook, Dr Fagan stated that the cost of identity preservation was 0.82
per cent of the cost of the final product itself.406

Who will be pay for identity preservation?

9.57 Generally, the extra costs incurred by an identity preservation system, are either
recovered by price premiums or are absorbed by the supply chain participants:407

any segregation of GM and non-GM produce is expected to result in
cost to government, growers and the community.408

9.58 In the current environment, it is envisaged that these costs will be borne by the
producers of GM crops (owing to small volumes of production).  However, if there is
rapid adoption of the technology then it is expected that the logistics and segregation
costs for GM and non-GM varieties will increase.409  It is unlikely that the producer
will not pass on these costs to the consumer if this occurs.

9.59 It is noted that the cost of identity preservation will have an effect on the profitability
of GM and non-GM crop production.  This would certainly be true if the cost of
identity preservation is borne by the producer.  It will also have an effect on price, if
the cost is passed on to the consumer.

The US and Canada

9.60 In its travel to the US and Canada, the Committee observed that the regulatory
systems do not support market differentiation of GM and further there was much
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opposition to market differentiation from the retail sector.  There is currently no
differentiation between GM and non-GM food products.  GM products are only
differentiated, that is, labelled if nutritional composition has been substantially
changed, or if they pose any allergy or other health risk.

9.61 It is acknowledged that if strict labelling requirements for processed foods are
introduced into the US and Canada, then the cost and marketing impact on the US and
Canadian food manufacturers and, in turn, their farmers could be substantial.410

Whilst in the US, the view expressed to the Committee was that evidence obtained
through consumer surveys indicated that consumers would perceive a label to mean
that something was wrong with the product, and for this reason labelling was not
supported.411  Further, labelling for GM could be seen as misleading, based on the
view that GM foods are the same as the conventional counterpart.412  This is known as
‘substantial equivalence’.

SUPPLY CHAIN MANAGEMENT UNDER THE NATIONAL REGULATORY SCHEME

9.62 ‘Supply chains’ refers to the organisations and individuals involved in the chain of
events that takes an agricultural commodity from the farm to the shop.

9.63 As stated above at paragraph 9.19, in Australia both industry and the national
regulatory scheme have adopted the view that contamination issues can be managed
and that these are being addressed through supply chain management.  It is believed
that by managing these chains it is possible to limit unintended mixture of different
commodities, such as GM and conventional commodities, to specified thresholds.
Use of tools such as resistance management plans and crop management plans, will
also assist in maintaining co-existence of different types of agriculture.413

9.64 Under the national regulatory scheme, it is the role of industry to develop supply chain
management systems.  It will be the role of individual producers and industry to
determine whether to adopt GM crops and whether to introduce systems of
segregation or identity preservation.  It is recognized that such choices will depend
critically on the overall costs and benefits, and that decisions may need to be made in
an environment of considerable uncertainty.  Government is voluntarily supporting
industry in developing supply chain management systems.  It is viewed that industry
self-regulation in farming systems and marketing risk management will complement
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the regulation of human health and environmental risk management by the Regulator,
and the two systems will work in tandem to ensure that the benefits of gene
technology are realized without unacceptable risk.414

Status of the development of the supply chain management system

9.65 The GTGC is undertaking the task of developing guidelines to assist industry to
implement a policy of co-existence of GM, conventional and organic crops.415 416  (See
paragraphs 9.71 to 9.75 below.)

9.66 The Commonwealth Department of Agriculture, Forestry and Fisheries Australia
(AFFA) has funded a number of projects to assist in:417

•  ensuring that industry is well placed to make informed decisions about
whether to adopt GM and non-GM products and their effective management;

•  enhancing industry’s capacity for supply chain management of GM products,
including the implementation of traceability, segregation, and identity
preservation systems, if required; and

•  ensuring that the government is able to appropriately support these systems in
regard to GM and non-GM products (including AQIS export certification
where appropriate).

                                                     
414

 Gene Technology Grains Committee, The Canola Industry Stewardship Protocols, December 20 2002,
p2.

415
 The GTGC includes representatives from across the grains industry, including scientists, producers, bulk

handlers, food processor, technology providers, the organics industry and Commonwealth and State
Governments.

416
 Avcare has advised the following:  The grain supply chain is developing an all of chain marketing supply
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market they wish to target.  Western Australia has a strong voice in the GTGC (Peter Wahlsten and Keith
Alcock).  The GTGC is utilising the Guidelines produced by the Plant Industry Committee of the Primary
Industries Standing Committee as the basis for its on-farm guidelines and responsible stewardship of GM
crops in Australian Agriculture, submission No 40 from Avcare.

417
 These include the Stewardship Program for Canola, the BRS Gene Flow Study, Testing Technology for

Genetically Modified Material, Bulk Handlers Benchmarking Study, Gap Analysis for Quality
Management Systems for Supply Chains for GM Products.  Refer to the AFFA website for details on
these projects, http://www.affa.gov.au/content/output.cfm?ObjectID=EE39DF3E-E719-41D5-3E4DFBD
30E018, (accessed April 3 2003).
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Projects of note currently under-way as part of the development of the supply chain

management system:

West Australian Pilot Study to test an identity preservation system used to validate the

integrity of canola as it moves through the supply chain.

9.67 The Grain Pool of WA, Co-operative Bulk Handling (CBH) and Monsanto are
collaborating with the Department on a pilot study for an identity preservation
program based around the introduction of a new canola variety, ATR Eyre, into canola
production.  Eyre is a non-GM variety but, as a new variety entering the market place,
will provide an opportunity to simulate the release of a GM variety and thus enable a
critical examination and validation of a working identity preservation system.  The
Department has proposed to study this system to validate the integrity of the product
as it moves through CBH's Q-track system and determine critical control points that
may need to be managed.418

9.68 This study began in July 2002, running initially for 12 months, with progress reports.
If the pilot is successful it is intended that the study will be repeated to provide further
verification of the effectiveness of the system in segregating and maintaining the
identity of different canola varieties.419

9.69 The Committee has been advised that the trials are not complete, and that CBH is
undertaking evaluations of and upgrades to its systems to assist in traceability and
identity preservation:420

The trial at Geraldton is incomplete due to an inability to test for

levels of admixtures of the variety of Canola at the centre of the trial -
ATR Eyre.  This is expected to be available later this year and we will

implement the technology immediately into the trial.  The grain
remains in Geraldton and will not be moved.  The trial will reflect the

areas of highest risk of mixture in the supply chain and give us the
ability to make the necessary changes.  When this trial is completed I

will be able to give you more information.  The Company has
commenced a major upgrade of our data systems to assist with

traceability/identity preservation of loads to a segregation level. This
will be completed for the 2004/5 season and is within the moratorium

timing for GMO canola timeframes.  We are about to commence a
detailed evaluation of machinery and grain flow paths to enable

identification of our ability to comply with the different market

                                                     
418

 AFFA website: http://www. affa.gov.au/ content/output.cfm?ObjectID=EE39DF3E-E719-41D5-
93E4DFBD30CBE018, (accessed April 3 2003).

419
 Ibid.

420
 Email from David Fienberg, CBH, March 26 2003, tabled and accepted by the Committee as evidence.
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requirements.  This is envisaged to be complete by mid June.  Any

upgrade works would commence from November 2003 onwards.

9.70 The Committee has been advised that CBH are about to move the ATR Eyre canola
grain from Geraldton to the MGC terminal at Forrestfield and then progressively onto
Riverland Oil Seeds for manufacture of the ‘trial’ traceability canola.421

The Canola Industry Stewardship Protocols

9.71 The Canola Industry Stewardship Protocols for Co-existence of Production Systems

and Supply Chains (Canola Industry Stewardship Protocols) prepared by the GTGC
are to provide the basis for industry self-regulation of the potential farming system and
marketing risks associated with the introduction of GM canola.422

9.72 The Canola Industry Stewardship Protocols and the ‘Guidelines for Industry
Stewardship Programs and Crop Management Plans’ have been released for public
comment.423  As at June 30 2003, they had not been finalized.

9.73 The development of the Canola Industry Stewardship Protocols has been market
driven and supported by various industry contracts and process standards, such as
technology user agreements, quality assurance schemes, product contracts or codes of
practice.  The key emphasis is on contractual arrangements between the parties.  The
Canola Industry Stewardship Protocols are designed to provide verification references
to industry, allowing those who follow them to be able to meet their contractual and
legislative requirements.424

Provisions of the Canola Industry Stewardship Protocols

9.74 The Canola Industry Stewardship Protocols are a strategic framework for maintaining
co-existence of GM and non-GM supply chains and protocols for the
management of canola pre-farm, on-farm and post farm.425  They cover the
scope, objectives and principles of this co-existence and identify what to
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 Email from David Fienberg, CBH, June 24 2003, tabled and accepted by the Committee as evidence.

422
 The protocols are based on instruction from the PIMC.  The PIMC Plant Industries Committee has

produced indicative principles for industry stewardship programs and crop management plans for on-farm
management of GM crops in Australian farming systems.

Stewardship (that is, product stewardship) refers to the responsible and ethical management of a product,
from its invention, through to its ultimate use and beyond, and has two main objectives: to minimise the
potential risks and to maximise the benefits of its use.
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 Letter from Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, February 3 2003.
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 Gene Technology Grains Committee, The Canola Industry Stewardship Protocols, December 20 2002,

p4.
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 Gene Technology Standing Committee, Draft Regulator Impact Statement Policy Principle to Recognise

GM/Non-GM Designated Areas, European Union, p7.
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manage, through the supply chain (see Appendix 14 for a summary of the
Canola Industry Stewardship Protocols).

9.75 Incorporated into the Canola Industry Stewardship Protocols are the crop management
plans produced by the technology providers.  Prior to the introduction of Roundup
Ready® canola into the Australian canola market the technology producer must
address (amongst other things) the crop management plan (under the auspices of the
Primary Industry Committee) and supply chain management (under the auspices of the
GTGC).426

The crop management plan outlines and asks for a number of things,

such as neighbour notification, the need to follow various inputs of
the crop management plan, and record keeping, which is an

important part of the process.  As the farmer goes through the
process, a number of principles would need to be followed, such as

farm hygiene, machinery hygiene, grain storage issues and transport
quality assurance protocols - areas like that.427

Five metre buffer

9.76 The Committee notes that the crop management plans developed by Monsanto and
Bayer CropScience Pty Ltd, propose that a five metre buffer in non-GM crops
adjacent to GM crops be maintained.428

9.77 In evidence at a hearing in Perth in March 2003, David Hudson, Canola Business
Manager, Monsanto Australia Ltd, informed the Committee of the justification for
setting the five metre buffer:

The five metres has been based on scientific studies that have been

undertaken and reviewed around the world.  I have referred to a
document on genetically modified canola in Australia, agronomic and

environmental considerations, which was produced by the Australian
Oilseeds Federation and authored by Dr Phil Salisbury.  The

document reviews all the research in the world on pollen type ….

The primary aim of the five-metre buffer along the fence line is to

reduce the incidence of volunteers along the fence line and reduce the
amount of pollen movement so that we can avoid pollen getting on to

the non-GM crop and producing volunteers and make for easier
management along the fence line for weed control.  The Australian
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 Submission No 46 from Monsanto Australia Pty Ltd.

427
 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product

Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p7.

428
 Norton, R., Conservation farming systems and canola, University of Melbourne, 2003, p23.
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data generated by Mary Reiger clearly shows that even if the crop

was grown right along the fence line without any buffer, you could
harvest the non-GM crops and still be well below the market

specification for non-GM crops.  We believe that there are a number
of agronomic reasons that it is a good practical management to

remove five metres, because it prevents weeds and the potential for
cross-pollination immediately beyond the fence line.  If it is within the

farm, that is what the farmer would do.  If there is a neighbour, as
part of the technology agreement the grower growing the GM canola

must notify his neighbour.  He must first find out if the neighbour is
growing a canola crop.  If he is growing a canola crop along the

immediately adjoining fence line, again he must remove that five-
metre buffer from the fence line.429

9.78 The Committee notes that if it is the intention to attempt to minimize the likelihood of
cross-pollination occurring then the buffer zones need to be sufficiently large to
ensure this.  The Committee notes the studies conducted by Dr Hugh Beckie of the
Saskatoon Research Centre Agriculture and Agri-Food Canada, with whom the
Committee met while in Canada, stated that a minimum 800m buffer is recommended
between different canola varieties and that good farm management practices are
required to minimize contamination.430  (See paragraphs 9.20 to 9.23.)

Impact on the non-GM grower

9.79 Diverse views have been expressed to the Committee on the impact that the
implementation of the Canola Industry Stewardship Protocols will have on the non-
GM grower.  It has been submitted to the Committee that the Canola Industry
Stewardship Protocols do not impact on the non-GM grower:

The coexistence protocols that have been developed ensure that the
growers of GM canola do not impact on the non-GM grower.  There

is no onus on the non-GM grower to spend money adopting the
principles.  They do not have to adopt a quality management

system.431
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 Hudson, David., Canola Business Manager, Monsanto Australia Ltd, Transcript of Evidence, March 21
2003, p5.
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 Meeting with Agriculture and Agri-Food Canada, Saskatoon Research Centre on April 30 2003 and

papers provided at the meeting: Beckie, H.J., Gene Flow in commercial fields of herbicide resistant
canola; Control of canola with multiple herbicide resistance traits by alternative herbicides;
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Agriculture and Agri-Food Canada, Saskatoon, SK.
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 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product

Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p7.
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9.80 It has also been submitted to the Committee that the Canola Industry Stewardship
Protocols do not ensure that non-GM crops will not be impacted upon.432

9.81 The Committee notes that the existence of GM crops can mean additional costs to
non-GM producers through meeting requirements for avoiding contamination through
the grain supply chain.433

Committee Comment

9.82 The Committee notes that the Canola Industry Stewardship Protocols have received
criticism as being inadequate in controlling contamination of non-GM crops.434

9.83 The Committee notes that some are of the view that industry was not adequately
represented in the development of the Canola Industry Stewardship Protocols.435

9.84 The implementation strategy of the Canola Industry Stewardship Protocols is currently
being reviewed.436  The Minister has advised that a report on industry preparedness for
the commercialization of GM canola and options and recommendations for ongoing
government ‘monitoring’ of industry arrangements by the Plant Industries Committee
to the Primary Industry Ministerial Council (PIMC) was to be prepared for early
2003.437

9.85 The Committee notes that industry is in the process of establishing a supply chain
management system in preparation for the possible approval of GM canola for
commercial release.  However, these systems are not yet finalized.  Indeed, the
Committee has been advised that there were inadequate testing facilities in place for
the WA pilot study, being conducted in Geraldton, to be able to be completed (see
paragraph 9.69).
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Submissions - segregation

9.86 Varying views were expressed to the Committee in relation to the feasibility of having
both GM and non-GM areas.

9.87 Some submissions expressed the view that segregation is not possible and
contamination will occur.438  Comments included:

•  contamination is uncontrollable;439

•  it is impossible to clean machinery from GM crops;440

•  “contamination is irreversible as it is not possible to grade or spray or

physically identify and remove this crop”;441 and

•  “the story of Starlink corn in the US provides clear evidence of how easily

segregation systems can fail”.442

9.88 Some submissions expressed the view that certain markets demanded no
contamination.  This included the certified organic market and a large part of the
market (both domestic and export) for Australian produce.  It was suggested that
effective segregation is required as the presence of GM will lead to loss of markets
(and severely limit the movement towards more sustainable farming practises).443

My main area of concern is the uncontrollable contamination and the
identity preservation requirements for us as non-GM growers to

deliver to the non-GM market.  There are many markets requesting a
guarantee of GM-free with zero tolerance of GM crop contamination

and it will severely impose costs and liabilities onto the non-GM
grower to deliver to this preferred market. Identity preservation is

about traceability and liability. … If we do not maintain the identity
preservation required, our choice is to deliver to the declining GM

market despite not growing a GM crop.  Growers and consumers
must have the choice!444
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 Also see submission No 3 from Mr Mark Hackleton, No 23 from Network of Concerned Farmers, No 27
from DG Corke and No 41 from Greenpeace Australia Pacific.
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 Newman, J., National Spokesperson “Network of Concerned Farmers”, Transcript of Evidence,
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9.89 Other submissions expressed the view that WA farmers are not ready to segregate as
the systems to do so are not in place and the logistics have not yet been established.445

9.90 Many submissions expressed concern in relation to the cost of segregation.  The Main
Bill does not specify who is responsible for additional costs imposed by the
introduction of GM.  Who will pay for the cost of the imposition (of identity
preservation) if State borders define GM or non-GM boundaries?  Comments
included:

•  “identity preservation will not only be required on farms, it will be required

throughout the harvesting and handling process, as well as in the stockfeed
and food manufacturing industry.  These costs will either be borne by
producers or consumers.  Either way it is unacceptable”;446

•  the cost should not be borne by the GM grower.  The view expressed is that
there is no way that a profit can be made growing GM canola if identity
preservation costs are imposed on the GM grower.  The main difference
between North America and the proposed plans for Australia is that North
America does not separate their crops and it is all marketed as GM;447

•  the cost should not be borne by the non-GM grower, but be borne by the
biotech companies;448

•  biotech companies should be legally responsible for all the costs and all the
liabilities imposed by the introduction of their product;449

•  the cost should not be borne by the non-GM grower, but be borne by the
growers of GM crops.  The GM grower should be responsible for this
additional cost to non-GM growers, otherwise their alleged ‘right to grow GE’
will have a negative impact on the whole industry;450 and

•  there will be no opportunity to grow non-GM crops as cost of the identity
preservation system and liability is too high.451
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9.91 Some submissions expressed concern about the cost and difficulty of implementing
and maintaining an identity preservation system and the impact this will have on GM
and non-GM growers.  For example:

•  attempts at segregation will impose unrealistic and unfair costs across the
entire industry.  Currently it does not cost the grower anything to acquire a
GM free certification from AQIS.  The introduction of GM commercial crops
in Australia will mean that growers will require an identity preservation
system of some sort.  This will cost time and money.  This will place a cost
burden on the whole industry, making WA produce less competitive (or less
profitable) in non-GM markets;452

•  if Australia adopts our first food crop, Roundup Ready® canola we will have
to market as GM because it is too expensive to pay for the cost of trying to
keep it separate.  It is estimated to cost 10 per cent of the gross product to pay
to keep it separate and economically there is no benefit in either growing GM
or marketing as GM-free if this is paid by other groups as implied.  The
identity preservation is essential in order to market as GM-free.  This means
the mainline of canola will be GM regardless of how many growers are
growing GM;453 and

•  “it is not possible to segregate GM from non-GM to meet the Quality

Assurance required by non-GM buyers.  We have been led to believe any
segregation costs will be met by GM growers, but one would have to be

totally naive to have faith in this outlandish statement - it would be up to the
non-GM grower to prove their product is non-GM (or alternatively GM-free),
and hence this would end up being at this growers cost.”454

Other points raised in submissions

9.92 On contamination, it was submitted that the real source of contamination will be from
the co-mingling of seeds.  It was noted that it is something the farmer controls within
his farm through his management and it is not something that a neighbour would have
to worry about.455
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 Submission No 41 from Greenpeace Australia Pacific.
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9.93 On ‘who will pay’, it was expressed that the government view is that GM producers
are to meet identity preservation and segregation costs.456

9.94 On GM-free zones, there was a strong view from those involved in the agrifood
supply-chain that GM-free zones were not a workable option.  However, the
desirability of being able to supply different markets was recognized and the
challenges of establishing and maintaining segregation and identity preservation/
traceability systems in response to market opportunities was acknowledged.457

9.95 It was submitted that the segregation of GM and non-GM products must be
maintained at storage and transport facilities.458

Submissions - supply chain management

9.96 Views expressed by CBH to the Committee in relation to supply chain management
include:459

•  The Main Bill indirectly impacts on the business of the CBH Group of
companies.  It is unclear what the role and responsibility of the bulk
handler/marketer is or will be in a legislative or prescriptive sense, in order for
CBH to ensure that there is sufficient infrastructure within the CBH storage
network to safeguard the integrity of non-GM crops, both genetically and as
harvested material, as required by the market.

•  There are significant issues that are not covered by the Main Bill where some
clarification will provide certainty and justification of expenditure of capital
when preparing for the possible/eventual release of GMOs for production,
such as storage to safeguard the integrity of non-GM crops.  Further, that if
these are seen as an industry self-regulating issue, then a clear and
unambiguous statement to that effect is warranted.  These issues include:

i) acceptable limits on contamination of GM/non-GM grain in storage;

ii) the question of limiting liability for the loss of markets;  CBH feel that
there are adequate grounds for liability on the grain handler to be
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 Hon Kim Chance MLC, Minister for Agriculture, Forestry and Fisheries, State Government encourages
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capped should it be proven that all reasonable steps are taken to ensure
the contamination event did not happen;460 and

iii) transportation, responsibility for the clean up of spilled GMOs, and
the disposal of GMO derived dust and sweeps.

•  CBH would like adequate access to any forum aimed at addressing the issues
raised above.

9.97 On the industry preparedness for the release of GM canola comments to the
Committee included:

•  There are serious inadequacies in industry preparedness for the release of GM
canola in 2003.461  Industry preparedness (together with assessment of
economic impact and ensuring protection of existing systems) needs to be
undertaken and guaranteed prior to the introduction of GM canola in WA.
This includes that each segment of industry must identify GM related
problems and indicate preparedness and a suitable management plan prior to
consideration for commercial release.  This democratic right must involve the
majority of stakeholders within each segment.462

•  Industry preparedness should be overseen by an independent grain industry
committee with no influence from biotechnology companies.  Government
observers should be appointed representatives of state and federal agriculture
ministers and shadow ministers.  This independent committee will report to
the PISC, and unlike the GTGC, this committee will be truly transparent and
will acknowledge and communicate the input provided of all its members.463

•  The system to ensure traceability of grain through the supply chain is not in
place yet, so our industry cannot claim that it is prepared.

9.98 In relation to the GTGC Canola Industry Stewardship Protocols comments to the
Committee included:
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•  The Protocols should not be ratified as it clearly contravenes the aims of the
GTGC.  It does not “enable each grain supply chain participant to completely
meet the requirements of their chosen market”, as it allows for a certain level
of adventitious presence of GM grain in non-GM grain.  This is unacceptable
to the organic and GM free markets that are demanding nil detectable GM
contamination.

•  The GTGC has not adequately represented industry and has not involved
industry sufficiently in identifying GM related problems or assessing the
readiness of industry.  There is no transparency or accountability in the GTGC
decision-making process.  There appears to be extreme bias towards
protection of the biotech industry rather than protection of the existing
cropping systems.464

•  The five metre buffer zone is totally unacceptable to control contamination.

9.99 In relation to the issue of the increased costs in the supply chain comment to the
Committee included:

•  additional costs would likely be incurred by storage and handlers and
marketers to maintain segregation of the GM-free seed from the GM seed.  It
will also be likely that their insurance premiums would increase for
contamination risks (if covered at all).

Committee Comment

9.100 The Committee has formed the view, based on the information provided during its
meetings in Canada and the US, that contamination is not avoidable, segregation is not
practical and that identity preservation can be achieved but at significant cost.

9.101 Clause 21(1)(aa) of the Main Bill recognizes, through the issue of a policy principle,
the State’s ability to legislate to allow both GM and non-GM crop areas for marketing
purposes.  The Committee considers that any assessment on whether, and how to,
designate such areas must be made on the basis of how the introduction of commercial
scale plantings of GM crops into WA will have an impact on the State’s markets and
the marketability of its products.

9.102 The Committee considers that the WA Government has three options or courses of
action it can take:

a) adopt GM crops and not have any areas designated as non-GM crops;

b) not adopt GM crops and continue to produce only GM-free crops; or

                                                     
464
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on February 25 2003.



Environment and Public Affairs Committee EIGHTH REPORT

186 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

c) adopt GM crops and have both GM crop and non-GM crop areas.

9.103 The Committee’s inquiry into the marketability and market implications of GM crops
and products shows that there is a market impetus to preserve the identity of GM and
non-GM crops and products.

9.104 The Committee considers that should WA wish to retain its ability to supply non-GM
products into world markets, WA must either choose not to allow the commercial
release of GM crops in WA or it must ensure that an appropriate identity preservation
system is established to ensure the successful co-existence of both GM and non-GM
crops.

9.105 The Committee notes the view that, through the use of regulated growing conditions
and identity preservation systems, Australian producers can be afforded a choice as to
the type of agriculture they practice.465  For example, co-existence of GM and non-
GM crops will allow the continued production of non-GM canola to supply WA’s
major non-GM markets, as well as supplying the undifferentiating markets with
GM.466

9.106 The Committee notes that co-existence of GM crops and non-GM crops may not be
possible at tolerance levels accepted by the market.

9.107 The Committee’s investigation has shown that segregation is difficult and
contamination is likely to occur, either on or off farm (although the extent of the risk
is disputed).  In order to ensure market access for non-GM, an acceptable tolerance
level for adventitious presence must be set, one that is acceptable not only to the
producer, but to the market.  Identity preservation is important to maintain the identity
of different crops (to ensure marketability) and also to ensure that GM crops do not
impact on other forms and types of agriculture.  Identity preservation imposes
additional costs and is expensive, as shown by the Canadian example, and will thus
have an effect on profitability and price, felt by all participants in the supply chain.

9.108 In order to ensure the identity preservation of all crops, the Committee observes that it
is essential to ensure that the necessary protocols and methodologies are in place.
Further, the simultaneous production of identity preserved GM and non-GM crops can
only be achieved through stringent segregation of crops at all stages of the supply

                                                     
465

 See http://www.affa.gov.au/content/output.cfm?ObjectID=34605812-FE75-49C1-A0162350ED33DC6E
(site accessed June 30 2003).  Proponents of the technology acknowledge that there are several risks
associated with the introduction of GM canola, which include those associated with pollen movement,
canola volunteers, gene transfer, and market access and trade.  These risks are considered to be
manageable so that the benefits can be realised by Australian farmers and the economy.  Norton, R.,
Conservation farming systems and canola, University of Melbourne, 2003, pp23-24.

466
 O’Neill, Susie., General Manager, BioScience, and Whitehouse, Peter., Breeding and Product

Development Manager, Bayer CropScience Pty Ltd, Transcript of Evidence, May 12 2003, p8.
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chain.  This needs to be supported by a regulatory system, as it is not possible without
such support, as seen in Canada and the US.

9.109 The Committee notes the existence of conflicting views on whether identity
preservation is achievable or not.

9.110 To be possible, co-existence of GM and non-GM crops would require separation of
sufficiently large distances.  Two separate supply chains would be required, one for
GM and one for non-GM.  Modifying a supply chain to handle both GM and non-GM
does not appear to the Committee to be practical, as the probability for contamination
is too high.

9.111 The Committee observes that, should the Regulator approve the GM canola
applications tomorrow, industry would not be equipped to implement an effective
identity preservation system for the co-existence of both GM and non-GM crops.

9.112 The Committee has formed the view that there are issues relating to identity
preservation for marketing purposes that have yet to be addressed by WA producers,
should WA decide that it wishes to retain its non-GM markets.

9.113 These include a market analysis of a scenario whereby WA remains GM-free into the
long-term thereby exploiting WA’s competitive market advantage of being one of the
very few areas of the world which is sufficiently isolated geographically to maintain
its non-GM status.

9.114 The Committee notes that identity preservation systems, that allow for the co-
existence of GM and non-GM crops, come at a cost and that that cost is likely to result
in higher costs of production for producers and higher end-product costs for markets
and ultimately consumers.  The Committee therefore notes the obvious, that at this
stage, remaining GM-free will impose no additional supply chain management costs
on producers or consumers.

9.115 The Committee notes that in Canada, considerable investment is being made by the
Canadian Grain Commission to undertake genetic testing for the purposes of identity
preservation and certification.  There are significant challenges in making such
techniques commercially viable.  Western Australia will also need to commit to
resolving these challenges if identity preservation is to be achieved in the event that
GM crops are commercialized.

9.116 The Committee also notes that a successful identity preservation system will require
an independent third party to audit and monitor, on an on-going basis, the identity
preservation and supply chain management systems, and that this will need to be
factored into the costs of such a system.
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9.117 The Committee highlights that the findings of studies in relation to rates of
contamination and cross-pollination of GM crops is predominantly extrapolated from
research conducted using field trials.  While every effort is undoubtedly made to
research and predict the behaviour of GMOs in the open environment, only a full
release into the open environment will reveal the accuracy or otherwise of that
research and those findings.

9.118 The Committee also notes that the Main Bill and the national regulatory scheme do
not address the issue of liability.  In an environment of co-existence of GM and non-
GM crops, the ability to continue to supply non-GM markets, will require a properly
documented identity preservation system as a defence against liability (refer to section
below for further discussion on the liability issue).

LIABILITY AND INSURANCE

9.119 As previously noted, it is the Committee’s view that one of the inadequacies of the
Main Bill and the Commonwealth Act is that neither instrument addresses the
question of liability, and that requirements for insurance are subjective.  If GM crops
are commercially released into the environment the issues of liability and insurance
need to be addressed.  These issues will be especially important should WA choose to
adopt both GM crop and non-GM crop areas.

9.120 Concerns have been raised with the Committee that relate to how the regulatory
regime addresses the issues of insurance, liability and compensation in relation to:467

a) damage to public health;

b) damage to the environment; and

c) damage to agricultural producers,

as a result of dealings with a GMO.

9.121 These concerns raise many questions including:

•  Who is responsible for damage to public health or the environment as a result
of a dealing with a GMO?

•  Who is responsible if a farmer suffers commercial loss in the event that a
product being produced does not meet specifications?

•  Should compensation be payable to a farmer in the case of commercial loss
suffered by the farmer in the event that the product did not meet

                                                     
467

 The Committee refers the reader to the Senate, Community Affairs References Committee, A Cautionary
Tale: Fish Don’t Lay Tomatoes - Report on the Gene Technology Bill 2000, Commonwealth, November
2000, for a detailed discussion of these issues.
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specifications?  This would include the potential loss of market access or
premiums applying to non-GM or organic products due to the presence of GM
material and loss where a specialty GM crop was found to include
unacceptable levels of material without the specialty trait.  If yes, who would
be liable to pay such compensation?

•  Should it be a requirement for those involved with dealings in GMOs to take
out adequate insurance to cover the cost of any damage that occurs as a result
of a dealing with a GMO?

Current experience in the US and Canada

9.122 Many of the concerns raised with the Committee have been drawn from the recent
experience in the US and Canada in relation to dealings with GMOs.  Neither of these
countries have specific legislation in place within their regulatory systems addressing
these issues.

9.123 In these countries: the agricultural biotech companies have successfully sued farmers
under patent law; farmers have lodged lawsuits against these companies; and farmers
have threatened to sue other farmers and even governments.468

9.124 The Organic Saskatchewan Directorate believes that owner-developers and producers
of GM crops should be liable for damages and losses incurred upon the environment
or public health; the livelihood of the individual farmer producers of non-GM crops
whose fields have been contaminated with GMOs; the organic industry as a whole
(should its national certified food product become contaminated and its credibility as a
supplier of pure non-GM organic products in the domestic and international market
places become irreparably compromised); and the environment in perpetuity.469  In
Canada, for example, two certified organic grain farmers on behalf of all certified
grain farmers in the prairie province of Saskatchewan, filed a statement of claim at the
Saskatchewan Court of Queens Bench in Saskatoon on January 10 2002.  The class
action suit is calling for compensation for the damage caused to certified organic
farmers resulting from the introduction of GM canola into the rural environment.470

9.125 There has been reported cases of contamination, for example of non-GM maize with
pollen from Aventis’ GM maize and Starlink in the US.471  It is possible that farmers
whose crops are contaminated with a patented GM seed and who are not authorized to
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 See Submission No 23 from Network of Concerned Farmers.

469
 Organic Saskatchewan Directorate, Position Paper regarding Genetically Modified Organisms.

470
 Saskatchewan Organic Directorate brochure, Food for Life - Organic Agriculture Protection Fund.

471
 See Appendix 13; also Soil Association Organic Standard, Seeds of Doubt: North American Farmers

Experience of GM Crops, http://www.greenpeace.net.nz/pdf/ge/SoDpart1.pdf, (accessed June 30 2003).
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grow that seed may be sued for being contaminated and possessing a patented gene by
the owner of the patented gene.

What does the Main Bill provide for in respect of insurance, liability and contamination?

9.126 There is no requirement in the Main Bill for holders of a license to be insured against
damage to human health, the environment and other agricultural producers.  There is a
provision which gives the Regulator the power to impose a licence condition requiring
a licence holder to hold adequate insurance (clause 62(3)).  However, it is not
compulsory for the Regulator to impose this condition.

9.127 The Main Bill does not specify who will be liable for contamination.

9.128 There is no provision in the Main Bill for a statutory right of action or a compensation
fund to compensate those affected by a breach of the legislation, nor is there provision
for liability or immunity of GM-free farmers who inadvertently use GM products (that
is, compensation in the event of genetic contamination).  Persons affected by GMO
contamination will continue to have recourse to the common law of trespass, public or
private nuisance, and negligence.472

9.129 In the case of damage to the environment, the Main Bill provides that the Regulator
must be satisfied that any risks can be managed before granting a licence.  Strict
liability applies to any breach of the licence conditions, with greater penalties in the
case of negligence.473  If harm to the environment occurs, the Regulator can direct that
remedial/clean-up action be undertaken either by or at the expense of the person who
breached the licence condition.  Thus, the Main Bill allows for the imposition of
licence conditions which could be used to control, minimize and deal with
contamination.  However, compensation issues would be dealt with through the legal
system.

9.130 The Committee notes that nothing in the Main Bill renders the Crown liable to be
prosecuted for an offence.474

Senate Committee Report

9.131 In their consideration of the issue of insurance and liability, the Senate Committee
considered three potential mechanisms for dealing with compensation to agricultural
producers:475

                                                     
472

 House of Representatives, Standing Committee on Primary Industries and Regional Services, Work in
Progress: Proceed with Caution - Primary Producer Access to Gene Technology, Commonwealth, June
2000, note 13, p159.

473
 Refer to paragraphs 5.94 to 5.97.

474
 Clause 6 of the Main Bill.
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•  establishment of a compensation fund through levies on those dealing with
GMOs;

•  payment of bonds by licensees; or

•  a requirement that licensees hold suitable insurance.

9.132 The Senate Committee noted that common law provides the means for producers to
seek compensation for economic damage.  However, the Senate Committee
acknowledged the uncertainties of common law and that it might sometimes be
difficult for a producer to prove who was at fault.

9.133 After considering all the issues, the Senate Committee recommended that common
law should continue to be the prime mechanism for producers to obtain redress.  The
Senate Committee also recommended adoption of the third option - a requirement that
licensees hold suitable insurance.  As a result, the Commonwealth Bill was
strengthened to allow the Regulator to require that an applicant have suitable
insurance cover before granting a licence.

Can the Main Bill be amended to ensure that GMO users and/or the Regulator are liable
for any harm to people or environmental damage caused by GMO use?

9.134 The Committee has received evidence that if the Main Bill contains provisions which
impose liability upon GMO users or the Regulator that are inconsistent with the
Commonwealth Act then the State law will be invalid.  That is, any provisions of the
Main Bill which impose liability on GMO users beyond the liability imposed by the
Commonwealth Act will arguably be inconsistent with the Commonwealth Act and
therefore may not be valid.476

9.135 However, it has also been submitted to the Committee that it is arguable that the
Commonwealth Act intends to regulate criminal liability only and does not in fact
intend to prevent the States from imposing additional civil liability upon GMO users
for damage they cause to people or the environment.  If so it is submitted that the State
can pass valid legislation imposing civil liability on GMO users.477

Submissions

9.136 The views expressed to the Committee in submissions, in relation to the issues of
insurance, liability and compensation included:

                                                                                                                                                        
475

 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -
Report on the Gene Technology Bill 2000, Commonwealth, November 2000.

476
 Letter from Environmental Defender’s Office, December 20 2002.

477
 Letter from Environmental Defender’s Office, December 20 2002.
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•  issues in respect to insurance coverage and legal liability need to be
addressed;478

•  the common law remedies of trespass, nuisance and negligence available for
damage caused to the environment by the release of GMOs are not adequate:

It is unlikely that licence holders would actually be found liable in
many cases.  If they were found liable, compensation for the

environment would rarely be available as damage to the environment
or biodiversity is inherently very difficult to quantify.  The law has not

yet developed a mechanism to place a monetary value on the loss of a
species, let alone loss of species diversity.479

•  it should be an essential requirement for all licence holders to take out
adequate insurance;480

•  the legislation should provide for recall of the GMO should any adverse
environmental or health impacts become evident;481

•  the legislation should clearly define liability and cost burdens and appropriate
mechanisms for determining liability;482

•  the legislation should provide for remedies and compensation to be available
to non-GM growers in the event that their crops are affected by contamination
by GMOs:

Currently, in circumstances in which genetic contamination occurs
despite the licence holders complete compliance with the act and

regulations, no remediation or clean up costs would be recoverable
from the licence holders.  Victims of genetic pollution only have the

option of seeking damage in trespass, negligence or nuisance through
the common law.483

•  the ‘polluter pays’ principle will not be implemented if the Main Bill is not
able to impose liability on the GMO user for damage they cause to the
environment.  In order to ensure that the ‘polluter pays’ principle is
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 Submission No 6 from Western Australian Farmers Federation and No 15 from Hon Dee Margetts MLC,
Member for the Agricultural Region.

479
 Submission No 8 from Environmental Defender’s Office.

480
 Submission No 8 from Environmental Defender’s Office and No 15 from Hon Dee Margetts MLC,

Member for the Agricultural Region.

481
 Submission No 41 from Greenpeace Australia Pacific.

482
 Submission No 47 from Conservation Council of Western Australia.

483
 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region.



EIGHTH REPORT CHAPTER 9: The Establishment of GM and Non-GM Areas and Co-existence

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 193

implemented, the Commonwealth Act and the Main Bill should be amended
to impose statutory strict liability in civil actions for all harm caused by the
introduction of a GMO or product thereof, including damage to the
environment and biological diversity.  The Commonwealth Act and Main Bill
should also provide that any person may bring an action to recover damage
caused to the environment or biological diversity from the introduction of a
GMO or product thereof.  Any damages recovered in such actions should be
spent on remediation;484

•  the supplier and grower of any GM seed should be held legally liable for any
contamination or degradation resulting from the environmental release,
deliberate or accidental, of GM organisms into the environment.485  The
supplier of the seed, that is the ag-biotech companies, should be liable for all
costs and liabilities involved in contamination issues.  Further the legislation
should ensure the ag-biotech companies have a contingency funding to cover
all costs and liabilities involved in the problems associated with GM crops;486

•  “I cannot see any reason, if GMO is to go ahead, that the Western Australian

Government should not make GMO proponents responsible for liability,

identity preservation and segregation through multibillion dollar contingency
funds provided through insurance and corporations.  … insurance is the key.

The GM promoter should put in place an irrevocable comprehensive
insurance policy that meets certain minimum requirements no matter who is

the underwriter, so that if the GM promoter goes broke for whatever reason,
the farmer is not left uncompensated.

… Farmers may be left with multibillion dollar contamination issues.

If the Japanese Government were to find GMO in a bulk food
shipment, we would need those corporations to give absolutely

irrevocable insurance that we could call upon to cover us.  One
example is StarLink corn in America, which is now involved in a

$US2 billion recall.  That recall has not yet finished.  StarLink animal
feed quality corn is being recalled after it accidentally found its way

into the human food chain.  The Washington Post article, which was
cited a few moments earlier, states that $2 million of pharmaceutical

biotechnology goods were destroyed, and they were seeking to
establish where else it had contaminated.  It could be a large amount

as well.  We are talking about very large liability.  It will not be
sufficient for lawyers acting for Monsanto to write the protection
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 Letter from Environmental Defender’s Office, December 20 2002.

485
 Submission No 47 from Conservation Council of Western Australia and No 41 from Greenpeace

Australia Pacific.

486
 Submission No 10 from Network of Concerned Farmers.
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provisions if Western Australian marketers, farmers or the Western

Australian economy must bear the brunt of an international lawsuit
from Japan or another export market.”487

•  the right not to be sued due to GMO crop cross-fertilisation is the right of
every Western Australian Horticulturist;488

•  farmers assessing the costs and the benefits of growing GM crops should base
their decisions not only on production costs and expected yields, but also on
the legal liability they may incur by planting, growing, and marketing GM
crops;489 and

•  the Committee should consider matters that pertain to the cultural rights and
responsibilities of traditional owners of the country, especially in remote areas
such as the Kimberley where native title claims are pending over large areas.
If the introduction of GMOs causes deleterious impact on the customary rights
of traditional owners to hunt, fish and gather bush foods, medicines and
timber to make tools etc negotiations will need to be entered into and
arrangements made for compensation.490

Committee Comment

9.137 The Committee is concerned that at present there is no protection for anyone adversely
affected by the planting of GM crops.

9.138 The Committee is concerned that the avenue available for redress for anyone
adversely affected by the planting of GM crops is through common law which can be
both a very time consuming and expensive exercize.

9.139 The Committee notes that this is an issue that has not been fully addressed by the
national regulatory scheme.  The Committee is of the view that the Government
should give serious consideration to the issues raised in relation to the provision of
liability and insurance, prior to the approval of the commercial release of GM crops in
WA.
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 Kailis, George P., Director Zoi Pty Ltd, Transcript of Evidence, November 22 2002, p4.
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 Submission No 3 from Mr Mark Hackleton.

489
 Submission No 23 from Network of Concerned Farmers.

490
 Submission No 33 from Environs Kimberley Inc.
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CHAPTER 10

OTHER ISSUES RAISED IN SUBMISSIONS

INTRODUCTION

10.1 The Committee acknowledges the issues and concerns raised in submissions, and
draws them to the attention of Parliament and the Government.

COST RECOVERY OF THE REGULATORY SCHEME

What does the Main Bill provide for in relation to cost, fees and licences?

10.2 The Main Bill provides that the Regulator will be able to charge application fees for
GMO licences (clause 40) and for certification of a facility to a specified containment
level (clause 83).  However, the Regulator will not be able to fund his or her
administrative costs solely or even mainly through application fees.  The application
fees are contained in the Main Bill itself.  (They must be set at appropriately modest
levels so as to be described as a fee for service and avoid being characterized as a tax
and thus held invalid.  The annual GMO licence fees are separately contained in the
Amendment Bill and can be set as high as the Regulator desires (refer to Chapter 6)).

Submissions

10.3 A number of submissions received by the Committee expressed concern in relation to
the cost and charges to be imposed under the regime and the effect high charges will
have on research institutions and small business within the gene technology industry.
Comments included:

•  It is not clear how the costs of gene technology regulation will be covered.491

•  The Main Bill does not address who is responsible for additional costs
imposed for the introduction of GM.492

•  “This lack of clarification has led us to make plans to market our first two

technologies outside Australia.  Are we starting to see a repeat of the
information technology industry?  One cannot run a business under the

current regime of uncertainty and endless consultations.  The Gene
Technology Bill 2001 and its amendment also refer to an annual licence

charge.  I readily acknowledge that this matter requires clarification, but any

                                                     
491

 Submission No 11 from Canola Breeders Western Australia.

492
 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region and No 10 from

Network of Concerned Farmers.
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implementation of a tax in Western Australia over and above the national

regulatory fees will guarantee one thing - businesses will relocate.”493

•  Imposition of high charges and taxes will create a cost burden for small and
‘not for profit’ organisations, have the effect of discouraging the development
of such companies and may be a detriment to continuing research in GM
crops by non-profit research institutes.494

•  “We do not have the resources of a multinational company to cover the

extensive costs that are incurred.”495

•  “The [Main] Bill and Amendment Bill refer to an annual licence charge,

which may be in the nature of a tax.  This raises the concern that the
implementation of such a tax will further increase the cost of gene technology

for small ‘high-tech’ companies in Western Australia, and thus may have the
effect of discouraging the development of such companies within the State, to

the social and economic detriment of the Western Australian community in the
long term.”496

•  “Fees for licences will be an additional burden to non-profit research centres.

If large fees are charged it is likely that publicly funded organisations such as
CLIMA will be forced to cease GM research, and that application of GM

technology will be left in the hands of commercial companies.” 497

•  “UWA believe it will impact adversely on UWA and inhibit fundamental

research.”498

10.4 A number of submissions expressed the view that they do not support the imposition
of additional fees, charges and taxes, (particularly since international competitors
either pay nominal fees or no fees at all) and submit that the public should bare the
cost.499   Comments included:
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 Edwards, Ian., Chief Executive Officer, Grain Biotech Australia Pty Ltd, Transcript of Evidence,
November 21 2002, p3.

494
 Submission No 21 from Centre for Legumes in Mediterranean Agriculture.

495
 Edwards, Ian., Chief Executive Officer, Grain Biotech Australia Pty Ltd, Transcript of Evidence,

November 21 2002, p4.
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 Submission No 11 from Canola Breeders Western Australia.

497
 Submission No 21 from Centre for Legumes in Mediterranean Agriculture.

498
 Submission No 20 from University of Western Australia.

499
 Submission No 5 from Council of Grain Growers Organisation Ltd, No 20 from University of Western

Australia and No 21 from Centre for Legumes in Mediterranean Agriculture.
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•  “The Gene Technology Act 2000 clearly defines the OGTR’s role as a public

good and accordingly, the costs of providing a public good should be borne
by the taxpayer.”500

•  “the whole community will reap the benefits of this technology.”501

•  “the cost of administering the Act be borne by the taxpayer or that tax be

collected as a percentage of the value of the crop at the point of sale and not
be borne by the researchers during the research and development stage.”502

The current situation

10.5 The Commonwealth Government has decided that the operations of the OGTR should
be 100 per cent cost recovered.  That is, the costs incurred by the Regulator as a result
of fulfilling his/her functions be 100 per cent cost recovered from the users of the
regulatory scheme (for example, those seeking licensing under the Commonwealth
Act or the Main Bill).  This would be achieved through charges levied, which will be
prescribed in regulations made under the Gene Technology (Licence Charges) Act
2000 (Cth) and the equivalent state legislation (refer to paragraph 5.135).503

10.6 Initially, cost recovery was due to take effect on July 1 2003 after an initial two year
period (from June 2001) in which the Commonwealth Government would fully fund
the operations of the OGTR.  This was set to allow time for the establishment of the
OGTR and for consultation on the implementation of cost recovery arrangements with
universities, other scientific and medical research institutions, and industries
undertaking gene technology research, in conjunction with environmental, consumer
and other interested stakeholders.  A regulation impact statement on the proposed
OGTR cost recovery model was to be prepared in conjunction with these
consultations.504

10.7 Implementation of cost recovery has now been postponed for a further two years.505

In the interim, the Commonwealth Government is funding the cost of the operations of
the OGTR (from June 21 2001 to 2005).  An independent review will be conducted in
this period, to be completed by October 2004, on the capacity of industry to support
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 Submission No 6 from the Western Australian Farmers Federation.

501
 Submission No 20 from University of Western Australia.

502
 Submission No 21 from Centre for Legumes in Mediterranean Agriculture.

503
 Financial Impact Statement contained in the Explanatory Memorandum to the Gene Technology (Licence

Charges) Bill 2000 (Cth).

504
 Office of the Gene Technology Regulator, http://www.health.gov.au/ogtr/gmorec/register.htm.

505
 The Commonwealth Government has announced it will provide a further $16.4 million over two years to

fund the activities of the OGTR.  OGTR, Information Bulletin, Federal Government provides a further
two years funding for the Office of the Gene Technology Regulator (OGTR), May 2003,
http://www.health.gov.au/ogtr/pubform/fundbulletin.htm, (accessed June 25 2003).
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cost recovery.  On why cost recovery has been further postposed, the OGTR reported
that:

To impose full cost recovery on this sector now would put important

research at risk and run contrary to the Government’s vision for
biotechnology, which is “consistent with safeguarding human health

and ensuring environmental protection, that Australia capture the
benefits of biotechnology for the Australian community, industry and

the environment”.506

Reports

10.8 The OGTR commissioned an independent consultant, KPMG, to investigate the cost
of the proposed system for the regulation of gene technology and provide options for
recovering the costs of the activities and functions of the OGTR.  That report
concluded that a full cost recovery regime is considered to be impracticable in (at
least) the first three to five years of operation of the OGTR.507

10.9 The OGTR commissioned another independent consultant, Acumen Alliance, to
consult on various options to cost recover the operation of the national gene
technology regulatory scheme.  A national consultation process involving both face-
to-face consultation with key stakeholders and extensively advertised requests for
written submissions on the options was undertaken.

10.10 The Accumen Alliance Report on the Cost Recovery Options for the Operation of the
Gene Technology Regulatory System concluded that the gene technology industry and
the research community are currently unable to fund regulatory costs:

The imposition of regulatory fees at this stage could potentially have

negative impacts on the levels of gene technology research
undertaken in Australia.508

10.11 On the Acumen Alliance Report, the Committee was advised by Dr Sue Sutherland,
Manager, Biotechnology, Department of Agriculture, at a hearing in September 2002
that:
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 OGTR, Information Bulletin, Federal Government provides a further two years funding for the Office of
the Gene Technology Regulator (OGTR), May 2003, http://www.health.gov.au/ogtr/pubform/
fundbulletin.htm, (accessed June 25 2003).
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 Senate, Community Affairs References Committee, A Cautionary Tale: Fish Don’t Lay Tomatoes -

Report on the Gene Technology Bill 2000, Commonwealth, November 2000, p121.
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 Accumen Alliance, Report on the Cost Recovery Options for the Operation of the Gene Technology
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Dr Sutherland:  … In the past couple of months a paper has come

from the Office of the Gene Technology Regulator.  It brought a
consultant on board called Acumen Alliance seeking submissions

across Australia on cost recovery.  The outcome of that was a
consultant’s report.  The thrust of it is that the industry is still very

much a fledgling industry.  The figure is about $8 million a year.
There is no transparency in the system.  If five trials are being run in

one year the cost may be the same as in the next year for only one
trial.

Most of the work is being undertaken by CSIRO in Australia, and
public money is mostly funding the research.  At the moment the

OGTR is referring back to the federal Government to see what its
response will be to probably funding it for another two years and

reassessing it.  Whatever the response, it will go back to the
ministerial committee.  This Acumen report … has recommended that

the federal Government not go into cost recovery at this time.509

Views of committee’s in other jurisdictions

ACT Standing Committee on Health

10.12 On the issue of cost recovery the ACT Committee in its report on the Gene
Technology Bill 2001 (ACT) expressed the following concerns and comments:

The Committee is concerned about a funding scheme for the OGTR

based on self-funding through application charges, as are members of
the research community.

We are concerned that the cost recovery proposed will change the
nature of research.  It would change it from being driven on discovery

into being driven by commercial interests.

The Committee is concerned that costs to applicants of the regulation

system will be a deterrent to public-good research being undertaken.

Given the uncertainty surrounding GM products, the Committee feels

that the Territory and Federal Governments should make every effort
to ensure that research, particularly public-good research, in this

area is viable and ongoing, which includes continuing to fund the
OGTR as per the current arrangement.
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The Committee is concerned that the intent of the legislation will be

ignored under corporate pressure to approve applications,
particularly if the OGTR becomes self-funded.

While the field of gene technology is growing, the Committee does not
envision it growing to such an extent that it can consistently fund the

regulatory body.  Given this, the Committee feels that there will be an
inherent conflict of interest for the regulatory body, depending on a

limited field for funding.

The Committee recommends that:

•  the ACT Government support the ongoing funding of the gene

technology regulatory scheme through a cost-share arrangement
between the Commonwealth, State and Territory Governments and at

no stage should the OGTR be self-funding through application fees;
and

•  no moves should be made towards self-funding of the regulatory

scheme until a public cost-benefit analysis of the implications of self-
funding is undertaken.

Senate Committee Report

10.13 The Senate Committee noted that the proposed full cost recovery to fund the OGTR
was identified as one measure that could potentially undermine the objective of the
gene technology legislation.  (Refer to the Senate Committee Report for a
comprehensive overview of all the arguments related to cost recovery).

10.14 The Senate Committee concluded that:

Evidence to the inquiry argued strongly against the introduction of
full cost recovery for the proposed regulatory scheme.  The

Committee, while not supporting full cost recovery, supports a system
of partial cost recovery.  The Committee believes that the introduction

of full cost recovery would compromise the integrity of the Office of
the Regulator, noting that a body charged with protecting human

health and environmental safety would be seriously compromised if it
were funded entirely by the groups it is supposed to be regulating.

The Committee is also concerned about the effect full cost recovery

would have on the future of research and development in the
emerging biotechnology area.  Evidence to the Committee, including

the KPMG Report, emphasised that full cost recovery would lead to
proposed research and development work not being undertaken in
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Australia or being moved off-shore.  The Committee believes that it is

essential that the development of Australian industry is not restricted
by the application of full cost recovery principles that place an undue

impost on a new industry. …

The Committee notes that evidence received during the inquiry

indicated support for a cost recovery system that imposed differential
fees and charges in respect of universities and research

organisations; smaller-scale companies in the start-up research and
development phase; and larger, more established companies so that

innovative research and smaller biotechnology companies are not
disadvantaged under the cost recovery regime. The Committee also

notes that evidence received indicated that there were strong ‘public
interest’ arguments relating to the public benefits that will flow from

the development of gene technology that support a Government
contribution towards the cost of the regulatory regime.

10.15 The WA Government submitted to the Senate Committee that:

further detail must be provided on the cost recovery model, and its

ability to ensure the development of Australian industry is not
restricted by the application of full cost recovery principles that place

an undue impost on a new industry. The overall costs associated with
the proposed national regulatory system, and the extent to which

those costs should be recovered from GMO proponents, remains the
subject of negotiations.510

MORATORIUM

10.16 Many submissions have called for a moratorium to be placed on the introduction of
any commercial GM crops into WA.  Further, that the moratorium should not be lifted
until all the issues that surround GMOs have been addressed.511  Comments include:

•  “A moratorium of 2 years should be imposed to facilitate further debate on

the growing of GM food crops for commercial purposes and the importation

of GM foods and food components.”512
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•  “Government must halt the commercial release of GM canola until

management systems and protective legislation is prepared for its
introduction.  It would be negligent of our government to allow GM crops to
be introduced with no preparations in place to address the issues.”513

•  “I believe the five year moratorium originally put in place by the government

should remain, and unless there is overwhelming advantages in GM crops,

then extend it further.”514

•  “the inquiry should recommend that a moratorium be placed on the

introduction of any commercial GM crops into WA.”515

•  “It is in Western Australia’s best interest to instigate a moratorium on

releases of GMOs and marketing of GM foods, at least until such time as the
risks are understood and they are shown to be safe and manageable.”516

POTENTIAL DANGERS OF GM

10.17 Many submissions expressed concern over the potential dangers that GM crops may
have, many of which may only become apparent after 40 to 50 years.517  These relate
to the imprecise nature of GM, the unpredictability of the outcomes of GM and
limited knowledge as to its effect, and thus the risk it may pose to human health and
the environment.  Comments included:

•  Potential dangers are derived from the extra ‘junk’ DNA inadvertently added
to a plant with the gene(s) to gain control of a wanted process (such as,
herbicide resistance).  No one knows what non-decoding DNA does.  Is it
wise to use GM crops before the questions about junk DNA have been
answered?518

•  Based on an article by Barry Commoner ‘Unraveling the Myth - the spurious
foundation of genetic engineering’519 the health and safety of people and the
protection of the environment cannot be met.  It is submitted that the normal
idea of controlling risk through regulation does not apply to the complex issue
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of gene technology and thus the precautionary principle should apply.  In light
of the article it does not make sense to have GM and non-GM zones as it is
unenforceable.520

•  The evidence is pointing to the fact that gene technology is not precise or
predictable (Human Genome Project findings).  The safety of the technology
cannot be guaranteed, knowledge of its effects is limited.  The government
would be breaching its responsibility to safeguard public health and the
environment.  A moratorium on the release of GMOs should be placed until
further testing to validate safety is undertaken.521

•  Concern was expressed about the risks to the environment from the release of
GMOs including for example, weediness, resistance and gene transfer.  It was
submitted that not all the risks associated with GMOs can be managed or are
known.522

•  “Although the Commonwealth legislation seeks to take responsibility for

assessing the environmental and human food safety aspects of GM

plants/foods, it is important to recognize that GM technology is a new and
evolving field, and current assessment frameworks may prove to be

inadequate.  Any problem resulting from GMOs subsequently coming to light
will be magnified by the area exposed to it and its seeds, in the event of an

environmental problem, or by the number of people consuming it, in the case
of a food safety problem.  Thus, it is clear that a small oversight in regulation
may have huge ramifications, which could extend over vast tracts of land, or

in the case of people, over much of the population, and perhaps subsequent
generations. Consequently, a thorough assessment of real and potential

hazards should be made, without reference to Federal legislation.

Once that assessment has been made, the legislation can be reviewed to see
how to best protect Western Australia and its people from the hazards of GM
plant technology.”523

HEALTH SAFETY OF GMO IN FOODS

10.18 The Committee notes that there have been challenges to the notion that GM food
products are safe for human consumption.
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GM food safety assessment and ‘substantial equivalence’

10.19 The GM process produces novel proteins, which may have an adverse effect on
human health if, for example, the novel DNA is incorporated into gut bacteria or
crosses the gut into the tissues of the body.  It is argued that, the testing being done on
GM products before they are approved, in Australia and in the US and Canada, is
inadequate, and provides no assurance that no harm to human health will be caused by
a GM food.524

10.20 The regulatory systems of the US and Canada base their food safety testing of GM
foods on the concept of ‘substantial equivalence’.  As the difference between GM and
non-GM varieties are very minor, the view adopted is that the two can be considered
to be ‘substantially equivalent’.  As GM foods are viewed as ‘substantially
equivalent’, there is no requirement to assess further the new variety for unanticipated
characteristics.525

10.21 It is viewed by some that the application of ‘substantial equivalence’ to a new GM
variety has become, within the present regulatory environment, effectively a
declaration of safety.526

10.22 Much criticism has been directed at the use of ‘substantial equivalence’ by the
Canadian and US regulatory systems.527  For example, the Royal Society of Canada in
its report Elements of Precaution: Recommendations for the Regulation of Food

Biotechnology in Canada, recommended that the approval of new transgenic
organisms for environmental release, for use as food or feed, should be based on
rigorous scientific assessment of their potential for causing harm to the environment
or to human health.  Such testing should replace the current regulatory reliance on
‘substantial equivalence’ as a decision threshold.528

10.23 Australia’s food safety authority FSANZ (formerly ANZFA) have approved GM
foods, on the grounds that they have been found to be safe in the US.529  GM versions
of soybeans, canola, corn, potatoes, sugarbeet and cotton have been approved for sale
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in Australia.  They are widely present in foods, including breads, oils, baked products
and snack foods.530

10.24 The FSANZ safety assessment process has been the subject of criticism on the basis
that:531

•  toxicological studies are not undertaken to prove safety;

•  the data considered by FSANZ is provided by proponent companies;

•  there is little to no peer review of the science upon which the data provided to
FSANZ is based;

•  FSANZ does not commission or access or perform any independent testing;

•  there is no long-term testing done to examine the health effects of eating GM
foods; and

•  it is claimed that FSANZ “in some cases, has approved GM foods as

‘substantially equivalent’ even when it has data showing statistically

significant differences in key constituents such as amino acids, which may
indicate the presence of unexpected proteins, which of course could be
allergenic or toxic.”

Submissions

10.25 Many submissions expressed concern at the unanswerable questions concerning the
safety or otherwise of GMOs in foodstuff and believe that these should not be ignored
by governments and the community at large.532  Comments include:

•  Concern has been expressed over the use of the concept of ‘substantial
equivalence’ to assess the safety of food containing GM ingredients.  Use of a
highly debated concept such as ‘substantial equivalence’ undermines the
assessment process and public confidence in that process.  A higher level of
independent peer review needs to be integrated into the regulatory
mechanisms.533

•  There is an urgent need for comprehensive safety testing by independent
researchers, of GM foods currently in the marketplace and of any future GM

                                                     
530

 Submission No 48 from Dr Judy Carman.

531
 Ibid.  See also submission No 43 from South Australian Genetic Food Information Network.

532
 See for example, submission No 24 from Network of Concerned Farmers, No 26 from Diana Oliver, No

37 and No 38 from Zoi Pty Ltd, No 43 from South Australian Genetic Food Information Network, and
No 48 from Dr Judy Carman.

533
 Submission No 47 from Conservation Council of WA.



Environment and Public Affairs Committee EIGHTH REPORT

206 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

foods before they enter the marketplace, and for these results to inform a
dedicated surveillance system for the health effects of GM foods.534

•  Concern has been expressed that the food regulating authorities such as
FSANZ are failing to meet its statutory obligations for standards of safety and
health.535

•  The government should take preventative steps to protect the health of people
by ensuring improved labelling of all food containing GM ingredients.  This
includes the “introduction of compulsory, clear and honest labelling of all
foods containing any ingredient, additive, processing aid, edible oils or other
constituent produced using gene technology.”536

•  “Genetically engineered foods and crops pose many risks to the environment,

public health and farmers' livelihoods.  These risks have not been adequately
assessed.  To date, there is no proof that GE foods or crops are safe.  It is

most unfortunate, and history may prove it reprehensible, that proof of safety
was not established prior to the marketing of genetically engineered foods, or
the environmental releases of genetically engineered crops.

On the basis of inadequate safety data, there is no justification for the

approval of any genetically engineered food as safe at this time.

On the basis of inadequate safety data, there is no justification for any
environmental release of genetically engineered crops or any other GMO.  In

particular, the applications for commercial canola releases next year should
not proceed.

Unpalatable as it may be to our food industry and regulators, the only truly
safe course of action is to recall all existing genetically engineered foods and

crops until such time as they have been proven to be safe.”537

NEED FOR MORE INDEPENDENT INFORMATION

10.26 Many submissions stated that there is a need for an increase in the availability of
accessible and independent information on GM crops and their potential impacts and
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urged that the Committee recommend the instigation of communication activities that
are independent of vested interests.538

NEIGHBOUR TO BE ADVISED OF GM CROP PLANTING

10.27 It has been submitted that “in the event an immediate ban is not achieved, any
regulation should include a process to advise neighbouring properties when GM

crops are to be grown in close proximity”.539

10.28 The Committee notes that part of the technology agreements of Monsanto and the crop
management plan of Bayer, in relation to GM canola varieties, is the recommendation
that the farmer notify his/her neighbours if it is the intention of the farmer to plant a
GM crop.540

PUBLIC PARTICIPATION AND CONSULTATION

10.29 Many submissions raised the issue of inadequate public participation in the regulatory
process.541

10.30 The Committee notes the view expressed “that there has been little opportunity for the
wider community to become involved in a decision that will permanently affect

farmers, consumers, the environment and our market”.542  Other comments include:

•  The Main Bill fails to recognize and enshrine the right of Western Australians
to be consulted and involved in the regulation of gene technology in WA.
Many decisions, such as recognition of GM-free zones, can be made without
any reference to the general public.  The community should be empowered
and entitled under law to be consulted in all aspects of gene technology
including labelling, license variations and GMO assessments.  Standards of
public consultation should be included within the Main Bill, and a failure by
the Regulator to properly consult with the community should result in the
decision being rescinded.543
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•  More public consultation and education is essential.544

•  The Main Bill should provide more adequate public consultation.545

10.31 The Committee has addressed some aspects of consultation at paragraphs 5.168 to
5.176 of its report.

Local government consultation

10.32 Concern was expressed that issues that may be raised by local governments may not
be adequately represented through the Commonwealth legislative process.546

10.33 It was submitted to the Committee that applications to trial GM crops within a Shire’s
boundaries “be fully determined by each respective local authority, who are then
obliged to provide a clear record of consultation with its community, prior to the

making of any subsequent determination”.547

10.34 The Committee notes that several local governments have declared themselves GM-
free, despite the fact that they have no jurisdiction.

INDEPENDENT STATUTORY STATE BODY

10.35 It is submitted to the Committee that an independent state body be established to
oversee issues relevant to GM, and to continue research on policy and legal issues
associated with GMOs, including monitoring and surveillance frameworks to track
licence applications.548

10.36 It is also submitted to the Committee that the role of the Department of Agriculture
WA needs to be re-evaluated.  Concern is expressed as the Department is both an
applicant to the OGTR for licences for dealings with GMOs and, up to now, has been
the only agency organising the limited policy approach to the whole issue for the State
Government.  Their role in the process needs to be re-evaluated and a more
independent body set up that provides information to Government on these important
issues.549
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ACCOUNTABILITY OR IMPACT STUDY FOR LONG-TERM ECONOMIC SUSTAINABILITY OF

GROWERS

10.37 It is submitted to the Committee that there are no accountability or impact studies for
the long-term economic sustainability of both GM and non-GM growers.

10.38 The Committee notes that whilst there are several committees established to look at
these issues, no committee has this role as a legislative requirement.550

10.39 It is submitted to the Committee that an independent committee should be set up to
address the long-term economic sustainability of growers with particular emphasis on
the impact to non-GM growers.  The GM grower emphasis must include how the high
user cost will be met with variations of seasonal conditions with preference for a more
user friendly end point royalty which is based on production outputs rather than
expectations.551

ENVIRONMENTAL RISK AND WA INVOLVEMENT IN ENVIRONMENTAL IMPACT

ASSESSMENT

10.40 Some submissions expressed concern in relation to the adequacy of the risk
assessment process provided by the regulatory regime.  Comment included that the
current basis for risk assessment is inadequate to credibly determine the impact of
relating GMOs into the environment.552

10.41 Some submissions expressed the view that WA should be more directly involved in
the environmental risk assessment process.  Comments included:

•  The WA government should consider the environmental risks in responding to
any proposed release of GMOs that may receive approval by the OGTR.553

•  States should be allowed an opt-out on scientifically assessed environmental
grounds.554

•  The Environmental Protection Authority (EPA) should have a key role in
evaluating environmental impacts of policy and licence applications with
respect to GMOs in WA.  For example, the Main Bill could provide for
policies and applications for dealings to be referred to the EPA for comment

                                                     
550

 Submission No 10 from Network of Concerned Farmers.  See also submission No 15 from Hon Dee
Margetts MLC, Member for the Agricultural Region.

551
 Submission No 10 from Network of Concerned Farmers.

552
 Submission No 41 from Greenpeace Australia Pacific.

553
 Ibid.

554
 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region.



Environment and Public Affairs Committee EIGHTH REPORT

210 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

and assessment or a mechanism where an independent state body assists in
risk assessments and environmental impact assessments.555

Current state involvement in risk assessment process

10.42 The Department of Conservation and Land Management (CALM) have submitted that
they would like to be involved in the development of implementation strategies,
especially with regard to the assessment of environmental impacts of GM proposals.556

CALM is currently involved in the review of proposals to develop and release GMOs
through the Commonwealth process, and it is anticipated that this arrangement will
continue at the State level for any assessment process under the State legislation.

10.43 The Department of Environmental Protection, Waters and Rivers Commission
submitted that there could be advantage in providing for a discretionary power for the
government regarding the use of GM material in WA (though this may be a matter of
policy).557 558

The use of the Environmental Protection Act 1986 (EP Act)

10.44 The Department of Environmental Protection, Waters and Rivers Commission advised
the Committee that the powers of the EPA under Part IV of the EP Act provide
sufficient discretionary reserve powers for intervention where appropriate, although
the gene technology legislation is seen as the initial and primary review system.559

10.45 The Minister for the Environment and Heritage, Dr Judy Edwards MLA has advised
the Committee that:

The extent to which that [the use of these powers] could affect a
decision made under the Commonwealth Gene Technology Act 2000
may be subject to further consideration.  This is one of the reasons for
participating in the national approach, and requiring that that

national approach incorporates specific consultation with each State
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and Territory before any decision is made in relation to an

application.560

POSSIBLE CONFLICT OF LAWS

10.46 The possibility of conflict of laws is raised by the legislative component of the
regulatory scheme.

10.47 The Committee notes that the interaction of the Commonwealth Act, the Main Bill
and other State laws raise issues of constitutional law, which will not be realized
except in its practical application.

10.48 These constitutional issues were raised in the reports of the Senate Committee and the
Tasmanian Select Committee reports and in submissions received by the
Committee.561

Relationship of the Main Bill, the Commonwealth Act and existing State environmental
laws

10.49 The Environmental Protection Act Amendment Bill 2002 (currently before
Parliament) proposes to amend the EP Act to deal with people whose activities may
cause “environmental harm”.562  It is submitted to the Committee that it is not clear
how the EP Act will interact with provisions of the Main Bill and the Commonwealth
Act.  Further, that some provisions of the EPA may be invalid to the extent that they
relate to GMOs.  This should be clarified.563  In this respect, the Committee notes that
the EP Act overrides or prevails over the Main Bill (by virtue of s5 of the EP Act) but
not the Commonwealth Act (due to s109 of the Commonwealth Constitution).

Regulation of dealings (the Main Bill and the EP Act)

10.50 A particular dealing may be covered by the legislative power of the Commonwealth or
by that of the State (refer to paragraphs 3.18 to 3.25).  Where a dealing is covered by
the legislative power of the State then the following will be relevant.

10.51 Clause 15 of the Main Bill states that its provisions are in addition to (not in
substitution for) the requirement of any other law of WA.  Further, s5 of the EP Act
provides that where a provision of the EP Act is inconsistent with a provision
contained in another State law (such as the Main Bill), the provision of the EP Act
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prevails.  This means that in relation to GMO matters regulated by the Main Bill, both
the Main Bill and the EP Act apply.  However, if there exists any inconsistency, the
EP Act will prevail.

10.52 In evidence to the Committee, Lee McIntosh, Solicitor, Environmental Defenders
(WA) stated:564

The Chairman: Do I understand correctly that when someone has
received a licence for a GM product under the federal system, or has

commercially bought it from a licensed producer, the proposed new
environmental harm provisions under the Environmental Protection

Act do not apply?

Ms McIntosh: That is correct.  That opinion is based on the fact that

state Acts do not apply to commonwealth Acts; or if there is an
inconsistency between them, the state Act is rolled back to the extent

of the inconsistency.

The inconsistency would arise only if it appeared that the

commonwealth Act was intended to cover the field in a particular
way.  In relation to the environmental harm provisions, the

Commonwealth intends to cover that field by setting out a specific
process to provide regulation of GMOs and to provide penalties if

those regulations are breached, so there is no room for environmental
harm provisions to also operate there.  In that case the state

environmental harm provisions would not apply.  That is the arguable
position in respect of corporations and individuals who are involved

in trade and commerce because they are the only ones to whom the
commonwealth Act can apply.  Individuals who are not involved in

interstate trade and commerce will be solely regulated by the WA Act,
so the provisions of the Environmental Protection Act will still apply

to them.  In particular, they will override the provisions in the Gene
Technology Bill because section 5 of the Environmental Protection

Act provides that it overrides all other legislation in this State.

Regulation of dealings (the Commonwealth Act and the EP Act)

10.53 The Commonwealth has the power to regulate corporations.  As such, if a corporation
seeks to argue that it is regulated by the Commonwealth Act and the argument is
accepted, issues of constitutional law are invoked.  If a corporation successfully
argues that they are regulated by the provisions of the Commonwealth Act, they may
argue that many of the provisions of a State law which are inconsistent with the
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 McIntosh, Lee., Solicitor, Environmental Defenders (WA), Transcript of Evidence, November 21 2002,
p2.
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Commonwealth Act, such as the EP Act, do not apply to them.  If this occurs,
corporations may be immune, for example, from State environmental impact
assessment laws and prosecution under the EP Act.565

10.54 While s16 of the Commonwealth Act provides that it is not intended to exclude the
operation of any State laws provided that the State law is ‘capable of operating
concurrently’ with the Commonwealth Act, it is unclear whether the State laws do
‘operate concurrently’.  The Committee considers that the issue of whether specific
provisions of the EP Act apply to GMOs should be clarified.  If this issue is not
clarified, the ability for the State to protect its environment may be greatly reduced.566

Environmental impact assessment

10.55 The EP Act establishes a process for an environmental impact assessment of all
proposals in WA which are likely to have significant effect on the environment.
However, the Commonwealth Act established a comprehensive regime for the
identification and assessment of the risks of a proposed licensed GMO activity.  It also
provides that a licence cannot be granted unless the Regulator is satisfied that the risks
will not eventuate.  Thus, it is arguable that the Commonwealth Act intends to
completely govern the assessment of GMO proposals because to allow the State
environmental impact assessment process to operate as well would establish a dual
assessment and decision-making system.  If this argument is successful, the EP Act
will be invalid to the extent that it seeks to assess the impact of proposals concerned
with GMOs.567

Environmental harm

10.56 The Environmental Protection Act Amendment Bill 2002 seeks to insert provisions in
the EP Act to allow the Chief Executive Officer of the Department of Environmental
Protection to order rehabilitation works or stop an activity causing environmental
harm.  If that Bill is passed, it will be an offence to cause environmental harm.568

10.57 It is possible that environmental harm may be caused by the licensed release of GMOs
into the environment.  Although a licensed release is authorized under the
Commonwealth Act and the Main Bill, it is uncertain whether a licensed release is
considered to be an ‘environmental harm’ under the EP Act.  It is not clear whether
the EP Act can operate concurrently with the Commonwealth in this circumstance.  It
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 Submission No 8 from the Environmental Defenders Office.
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 Ibid.
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 Ibid.

568
 Ibid.



Environment and Public Affairs Committee EIGHTH REPORT

214 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

follows that it is also not clear whether a person who makes a licensed release could
be liable for prosecution for causing environmental harm under the EP Act.569

Committee Note

10.58 The Committee considers that the issues raised in paragraphs 10.50 to 10.57, should
be clarified by the Minister during debate in the Legislative Council on the Main Bill.
The Committee notes the powers provided to the Regulator under the Main Bill and
the Commonwealth Act, to deal with risk to the WA environment posed by a GMO
and to deal with environmental harm.  The Regulator may suspend, vary or cancel a
licence if the Regulator considers that it is necessary in order to avoid imminent risk
of death, serious illness, serious injury or serious damage to the environment.  The
enforcement provisions of the Main Bill (and the Commonwealth Act) enable the
Regulator to give directions to a licence holder or to a person covered by a licence if
the Regulator believes that the person is not complying with the legislation and the
Regulator believes that it is necessary to do so in order to protect the health and safety
of people or to protect the environment.  If the licence holder or the person covered by
the license does not undertake the directed action then the Regulator may arrange for
those steps to be taken.  The offence provisions under the Main Bill and the
Commonwealth Act would apply to breaches and non-compliance with the legislation.

Recommendation 13:  The Committee recommends that the relationship between the
provisions in the Environmental Protection Act 1986 and the Environmental Protection
Amendment Bill 2002, with the Gene Technology Bill 2001 and the Gene Technology Act
2000 (Cth) raised at paragraphs 10.50 to 10.57, should be clarified by the Minister for
Agriculture, Forestry and Fisheries during debate in the Legislative Council on the
Gene Technology Bill 2001.

CLARIFICATION OF DIFFERENCES BETWEEN STATE AND COMMONWEALTH

REGULATIONS

10.59 It is submitted to the Committee that any differences between State and
Commonwealth regulations be clearly indicated and that all forms required under the
State Act be in the same format, as those required under the Commonwealth Act.570

                                                     
569

 The Committee notes the concern expressed by the Western Australian Local Government Association
about the impact that the introduction of GM crops may have on Local Government managed land and
the potential management and legislative issues that arise from this (refer to paragraph 10.60).

570
 Submission No 21 from Centre for Legumes in Mediterranean Agriculture.
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ISSUES THAT THE MAIN BILL DOES NOT ADEQUATELY ADDRESS

10.60 It is submitted to the Committee that there are many important issues that the Main
Bill does not adequately address.571

•  It is submitted to the Committee that the purpose of the legislation should be
amended to acknowledge the proven and potential benefits of GM technology.
It is proposed the wording of clause 3 of the Main Bill be amended as follows:

To protect health and safety of people, and to protect the

environment, by identifying risks posed by, and benefits conferred by,
or as a result of, gene technology, and by managing those risks and

exploiting those benefits through regulating certain dealings with
genetically modified organisms.572

•  Of great concern to local government is the potential impact of the
introduction of GM crops, specifically those resistant to herbicides such as
Roundup, on local government managed land.  For example, the potential for
the spread of such a crop to local government roadside reserves poses
significant management and legislative issues for local government.  A
significant cost increase in managing herbicide resistant weeds will put a
strain on the small budgets of local government to perform and manage this
task.  Inaction by local governments may lead to action under State and
Commonwealth environmental legislation for damage to high conservation
value species or communities existing within roadside reserves.  What
protection does the legislation afford to local government?  Does common law
provide any security?573

•  Community representatives should be considered for the Gene Technology
Ethics Committee.574

•  The Main Bill does not specify the responsible body (either the Regulator or
the holder of the licence) in the event that something goes wrong under the
provisions of the Main Bill.575
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 Submission No 15 from Hon Dee Margetts MLC, Member for the Agricultural Region.

572
 Submission No 21 from Centre for Legumes in Mediterranean Agriculture.

573
 Submission No 53 from Western Australian Local Government Association.

574
 Submission No 16 from Health Consumers’ Council Western Australia (Inc).
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 Ibid.
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RESEARCH INTO THE SOCIAL, ECONOMIC, POLITICAL AND ETHICAL IMPACT OF MODERN

TECHNOLOGIES

10.61 In his submission, Associate Professor Renato Schibeci emphasized a high priority for
research into the social, economic, political and ethical impact of modern
technologies.  In particular, Professor Schibeci emphasized the importance of the
availability of funding for research into the “independent process of socio-political
and ethical understanding” of science and technology.576

COMMITTEE COMMENT

10.62 The Committee recommends that the WA Government give serious consideration to
all the issues raised.
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 Submission No 1 from Associate Professor Renato Schibeci.
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CHAPTER 11

COMMITTEE’S FINDINGS AND RECOMMENDATIONS IN

RELATION TO GENE TECHNOLOGY GENERALLY

INTRODUCTION

11.1 This Chapter contains the Committee’s findings and recommendations in relation to
the topic of gene technology generally.  They are in addition to the findings and
recommendations contained elsewhere in the Committee’s report. (For the
Committee’s recommendations in relation to the Gene Technology Bill 2001 (Main
Bill) and the Gene Technology Amendment Bill 2001, see Chapters 5 and 6).

FINDINGS

11.2 The Commonwealth Gene Technology Act 2000 and the Main Bill provide for a
division of responsibility in relation to the use of gene technology in crops.  It is the
responsibility of the Regulator to ensure that GM crops pose no risk to health, safety
and the environment.  It is the responsibility of each individual State to determine the
marketing implications of the commercial release of GM crops on its markets.  The
Committee is of the view that these are important responsibilities that must be
assumed with care and diligence.

11.3 The Committee finds that WA is not adequately prepared for the commercial release
of GM crops at this time.  There are a number of significant issues that need to be
satisfactorily resolved before the State can confidently decide upon the commercial
release of GM crops in WA.  These include:

•  the marketability of GM crops in comparison with non-GM crops;

•  consumer concerns about the long-term impact of GMOs on health and the
environment;

•  what level of tolerance of GM contamination (adventitious presence) in WA
food crops is acceptable;

•  how to effectively segregate crops in order to preserve the identity of GM and
non-GM crops;

•  the allocation of additional costs caused by identity preservation and supply
chain management systems; and

•  liability and insurance issues raised by dealings with GMOs.
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11.4 Most importantly, the Committee is of the view that the market impact of commercial
GM crop plantings needs to be carefully understood and addressed by industry and the
State prior to the commercial release of GM crops.  It is also highly important that
appropriate identity preservation and supply chain management systems are
established to meet the demand for non-GM or identity preserved crops, should that be
what WA markets continue to require.  Significant industry and government
investment will be required to establish and sustain the infrastructure to support this.

11.5 The Committee finds that the co-existence of GM and GM-free crops, without cross-
contamination, will be very difficult and may not be possible.

11.6 Based on the Canadian experience it would seem unlikely that the co-existence of GM
and non-GM can occur without contamination of seed varieties.

11.7 In Canada, the Committee found that costly segregation of GM canola was abandoned
once market access for GM canola was achieved, but that some markets were lost as a
consequence.

11.8 The Committee is of the view that the WA Government has a responsibility to protect
the existing rights and interests of non-GM growers.  Non-GM growers should not
unfairly shoulder the financial responsibility for any identity preservation and supply
chain management systems, if approval is given to the growing of commercial GM
crops.

11.9 The key to successfully dealing with market implications and market acceptance of
GM crops and food revolves around the question of timing.  If GM foods are not
associated with new health or environmental concerns, then market resistance may
fade over time.  However, if any health or environmental problems emerge, as some
scientists contend, then there may be further market rejection.

11.10 The Committee is of the view that, at the current time, the balance of evidence
suggests that the potential benefits from the commercialisation of GM crops are not
sufficient to weigh against the risks.

11.11 There may be significant benefits from pursuing a market strategy relating to ‘clean
and green’ non-GM agriculture and horticulture and the development of associated
technologies.

11.12 The Committee considers that the introduction of a single GM crop may tarnish WA’s
overall reputation as being a ‘clean and green’ non-GM producer, and thus have
implications for the marketability of other WA agricultural products.

11.13 The Committee recommends that WA maintain its moratorium before allowing the
commercial release of GM crops.  This moratorium should remain in place until at
least 2006.
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11.14 This will allow the WA Government time to determine and clarify market signals and
the marketing implications of the commercial planting of GM crops in WA.  It will
also provide lead time to develop effective identity preservation systems and supply
chain management systems that will allow for co-existence of GM and non-GM crops,
if and when, WA endorses the commercial release of GM crops in this State.

11.15 The Committee is of the view that a cautious approach, at this time, best reflects the
views of the WA community, as presented to the Committee, and will ultimately
result in the best long-term outcome for WA and its citizens.

11.16 During the moratorium, the Committee considers that the WA Government and
industry should undertake the following actions:

•  establish a State body to consult with WA stakeholders on marketing issues;

•  conduct a market analysis of a scenario whereby WA remains GM-free into
the long-term thereby exploiting WA’s competitive market advantage of being
one of the very few areas of the world that is sufficiently isolated
geographically to maintain its non-GM status.  This comprehensive cost-
benefit appraisal should establish whether WA’s geographic isolation enables
greater benefits to be gained from remaining GM-free or otherwise, and how
this benefit may be enhanced through marketing, research into other areas of
biotechnology acceptable to the market and new export products such as GM-
free seed for agriculture;

•  monitor, on an on-going basis, national and international experience of the co-
existence of GM and non-GM crops to establish whether:

a) segregation and GM-free areas are workable and economically
feasible;

b) the GM crop buffer distances being applied are effective for WA
markets;

•  establish a comprehensive segregated storage and transport system prior to
commercial planting of GM crops; and

•  clearly establish and communicate the costs of a comprehensive segregated
storage and transport system, and who is to pay for it, prior to commercial
planting of GM crops.

11.17 In making its findings and recommendations, the Committee does not wish to deny
WA and its farmers the benefits that may be obtained through the use of GM crops.
The Committee recognizes that gene technology has the capacity to bring both
benefits and opportunities to WA and its citizens.  However, given the present
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uncertainty surrounding the use of GM in agriculture, the Committee is of the view
that this cautious approach will result in the best long-term outcome for WA.

11.18 The Committee recommends that Regulator-approved research and development of
the use of gene technology in crops, including non-commercial field trials, continue in
certified and accredited facilities and in secure field trial locations in WA.

11.19 The Committee was only able to consider the basic principles of the Genetically
Modified Crop Food Areas Bill 2003 (GMCFA Bill), due to the time constraints under
which the Committee was required to report.  However, the GMCFA Bill covers the
very important ability of the State to regulate the use of GM crops, which are
recognized under clause 21(1)(aa) of the Main Bill and s21(1)(aa) of the
Commonwealth Gene Technology Act 2000.

11.20 The GMCFA Bill raises a number of concerns to be addressed by the Minister.  These
include the initial premise upon which the GMCFA Bill is based, the scope of the
GMCFA Bill, and the enforcement and monitoring of any areas declared to be GM or
GM-free.

11.21 The Committee is of the view that the Minister should consider adopting a gatekeeper
approach, which begins by providing protection for Western Australia by designating
the whole State GM-free.

11.22 The Committee is of the view that, should the WA Government decide to permit the
release of GM crops, that release should be regulated by dedicated State legislation,
allowing for release into specific locations by means of ‘area permits’ for particular
crops.  The ‘area permits’ should be conditional on provision for apportionment of
liability, insurance, fair cost allocations, effective segregation protocols and other
conditions considered necessary to handle matters not covered by the national
regulatory scheme.

RECOMMENDATIONS

Recommendation 14:  The Committee recommends that the Government address the
following:

a) the marketability of GM crops in comparison with non-GM crops;
b) consumer concerns about the long-term impact of GMOs on health and the

environment;
c) what level of tolerance of GM contamination (adventitious presence) in WA food

crops is acceptable;
d) how to effectively segregate crops in order to preserve the identity of GM and 

non-GM crops;
e) the allocation of additional costs caused by identity preservation and supply 

chain management systems; and
f) liability and insurance issues raised by dealings with GMOs.
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Recommendation 15:  The Committee recommends that the Government protect the
existing rights and interests of non-GM growers and that non-GM growers should not
unfairly shoulder the financial responsibility for identity preservation and supply chain
management systems, if approval is given to the growing of commercial GM crops.

Recommendation 16:  The Committee recommends that Western Australia maintain its
moratorium before allowing the commercial release of GM crops.  This moratorium
should remain in place until at least 2006.

Recommendation 17:  The Committee recommends that during the moratorium, the
Government and industry undertake the following actions:

a) establish a State body to consult with WA stakeholders on marketing issues;
b) conduct a market analysis of a scenario whereby WA remains GM-free into the 

long-term thereby exploiting WA’s competitive market advantage of being one 
of the very few areas of the world that is sufficiently isolated geographically to 
maintain its non-GM status.  This comprehensive cost-benefit appraisal should 
establish whether WA’s geographic isolation enables greater benefits to be 
gained from remaining GM-free or otherwise, and how this benefit may be 
enhanced through marketing, research into other areas of biotechnology 
acceptable to the market and new export products such as GM-free seed for 
agriculture;

c) monitor, on an on-going basis, national and international experience of the co-
existence of GM and non-GM crops to establish whether:
i) segregation and GM-free areas are workable and economically feasible;
ii) the GM crop buffer distances being applied are effective for WA 

markets;
d) establish a comprehensive segregated storage and transport system prior to 

commercial planting of GM crops; and
e) clearly establish and communicate the costs of a comprehensive segregated 

storage and transport system, and who is to pay for it, prior to commercial 
planting of GM crops.

Recommendation 18:  The Committee recommends that Regulator-approved research
and development of the use of gene technology in crops, including non-commercial field
trials, continue in certified and accredited facilities and in secure field trial locations in
Western Australia.
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Recommendation 19:  The Committee recommends that the Minister for Agriculture,
Forestry and Fisheries consider adopting a gatekeeper approach, which begins by
providing protection for Western Australia by designating the whole State GM-free.

Recommendation 20:  The Committee recommends, should the Government decide to
permit the commercial release of GM crops, that release should be regulated by
dedicated State legislation, allowing for release into specific locations by means of ‘area
permits’ for particular crops.  The ‘area permits’ should be conditional on provision for
apportionment of liability, insurance, fair cost allocations, effective segregation
protocols and other conditions considered necessary to handle matters not covered by
the national regulatory scheme.

_______________________

Hon Christine Sharp MLC
Chairman

Date:  July 11 2003



APPENDIX 1

LIST OF GROUPS CONTACTED





\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 225

APPENDIX 1

LIST OF GROUPS CONTACTED

Ms Christine Shervington
Acting Director
Conservation Commission

Director
Crop Care Australasia

Mr Imre Mencshely
Chief Executive Officer
Co-operative Bulk Handling Ltd

Ms Jennifer North
Gene Technology Information Program
CSIRO

Dr Graeme Robertson
Director General
Department of Agriculture

Managing Director
Consolidated Farms

Mr Kieran McNamara
Acting Executive Director
Department of Conservation and Land
Management

Ms Verity Cripps
Secretary
Consumers' Association of WA

Mr Roger Payne
Acting Chief Executive Officer
Department of Environmental Protection

Mr Peter Illidge
Executive Officer
Council of Grain Growers Organisations Ltd

Mr Michael Daube
Director General
Health Department WA

Head of State Office
Elders Ltd

Mr Peter Reading
Chief Executive Officer
The Grain Pool of Western Australia

Mr John Hamblin
Research Director
Export Grains Centre Ltd

Mr David Singe
Acting Director
Wheatbelt Development Commission

Managing Director
Farming Management Services Pty Ltd

Mr Robert Dunstan
Curtin University
Head of School of Biomedical Sciences

Dr Ian Edwards
Chief Executive Officer
Grain BioTech Australia Pty Ltd
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Associate Professor Adrianne Kinnear
Head of School of Natural Sciences
Edith Cowan University

Dr John Warmington
Managing Director
Genetica Biotechnologies Pty Ltd

Dr Mike Calver
Biological Sciences
Murdoch University

Mr Michael Kosky
Executive Director
Health Consumers' Council WA (Inc)

Associate Professor Robert Mead
Biotechnology/Molecular Biology
Murdoch University

Professor Ian Constable
Director
Lions Eye Institute of WA

Mr John Dodson
Acting Dean
Faculty of Natural and Agricultural Sciences
University of Western Australia

Managing Director
Lower Blackwood Landcare Centre

Mr David Day
Head of Department
School of Biomedical and Chemical Sciences
University of Western Australia

Managing Director
Market Gardeners Association of WA (Inc)

Managing Director
Agri Link

Managing Director
Melpat International Pty Ltd

Managing Director
Agriplan Pty Ltd

Mr Ross H Bushnell
Area Director
Monsanto Australia Ltd

Managing Director
Austbreed

Mr P M Ucich
Vice Chairman
The National Association for Sustainable
Agriculture Australia Ltd

Mr Peter McMahon
Research Assistant
Australian Conservation Foundation

Managing Director
Novartis Australia Pty Ltd

Mr P L Jennings
Acting Executive Director
Australian Conservation Foundation

Mr Keith Gordon
General Manager
Nugrain Pty Ltd
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Mr Ian Passmore
Executive and Scientific Officer
Australian Neuromuscular Research Institute

Mr Leon Bradley
Chairman, Western Grain Growers
The Pastoralists and Graziers Association of
WA (Inc)

Mr Max Rogers
Australian Process Technology Pty Ltd

Ms Josephine Wright
Permaculture Association of WA

Mr Andrew McConville
Government Relations Manager
Australian Wheat Board

Mr Stephen Addenbrooke
Pioneer Hi-Bred Aus Pty Ltd

Mr Richard Winby
Bactech Australia Ltd

Mr Peter Falconer
Planfarm

Managing Director
Bayer Australia

Mr Ken May
President
Rural Action Movement of WA Inc

Mr Kevin Rumble
Director
Biogene Technology Ltd

Mr Kevin McMenemy
General President
The Western Australian Farmers Federation
(Inc)

Dr Peter Keating
Managing Director
Bioscience

Managing Director
Western Australian Fruit Growers Association
(Inc)

Ms Nicolette Clark
Biotech International Ltd (Agenix) Ltd
Veterinary Technical Support

Managing Director
Wesfarmers Landmark

Dr Jane Gibbs
Education Program
Centre for Legumes in Mediterranean
Agriculture
University of Western Australia

Mr Ian Spencer
General Manager
Wesfeeds

Managing Director
Combined Rural Traders/Town & Country

Dr Sylvia Lachberg
Safety and Health Office
University of Western Australia
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APPENDIX 2

LIST OF SUBMISSIONS

NUMBER SUBMISSION DETAILS DATE

1 Associate Professor Renato Schibeci, Murdoch University,
Western Australia

July 8 2002

2 Mr Bernie Masters MLA, Member for Vasse July 22 2002

3 Mr Mark Hackleton July 26 2002

4 Mr John Hamblin, Research Director, Export Grains Centre
Ltd

August 5 2002

5 Mr Geoffrey Smith, Executive Officer, Council of Grain
Grower Organisations Ltd

August 5 2002

6 Mr Colin Nicholl, Western Australian Farmers Federation

7 Dr Mikael Hirsch, Biotechnology Coordinator, CSIRO
Biotechnology Strategy Group

August 6 2002

8 Mr Lee McIntosh, Solicitor, Environmental Defender’s Office
(WA) Inc.

August 6 2002

9 Mr Ian Edwards, Chief Executive Officer, Grain BioTech
Australia Pty Ltd

August 6 2002

10 Ms Julie Newman, Network of Concerned Farmers August 6 2002

11 Dr Jane Gibbs, Canola Breeders Western Australia Pty Ltd August 5 2002

12 Mr Ian Longson, A/Director General, Department of
Agriculture

August 5 2002

13 Mr Damian Capp, Pastoralists and Graziers Association of
Western Australia (Inc)

August 9 2002

14 Mr Darryl Hockey, General Manager Public Affairs,
Australian Wheat Board Ltd

August 9 2002

15 Hon Dee Margetts MLC, Member for the Agriculture Region August 12 2002
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NUMBER SUBMISSION DETAILS DATE

16 Ms Michele Kosky, Executive Director, Health Consumers’
Council Western Australia (Inc)

August 13 2002

17 Mr Adrian Price, LCDC Coordinator September 9 2002

18 Mr Roger Payne, Chief Executive Officer, Department of
Environmental Protection, Waters and Rivers Commission

September 9 2002

19 Mr Imre Mencshelyi, Chief Executive Officer, Co-operative
Bulk Handling Limited

September 19 2002

20 Dr Sylvia Lachberg, Biosafety Advisor, Safety & Health
Office, University of WA

September 24 2002

21 Dr S Wylie, Dr S Barker & Professor K Siddique, Centre for
Legumes in Mediterranean Agriculture, University of WA

September 24 2002

22 Dr John Byrne, Acting Executive Director, Department of
Conservation and Land Management

September 25 2002

23 Ms Julie Newman, Network of Concerned Farmers October 1 2002

24 Ms Julie Newman, Network of Concerned Farmers October 13 2002

25 Mr Otto Mueller October 19 2002

26 Ms Diana Oliver October 25 2002

27 D.G. Corke October 26 2002

28 Mr Edward Nieman October 28 2002

29 Mr Ralph Maurice Burnett, Crop Protection Consultants October 29 2002

30 Mr Francis Wevers, Executive Director, Life Sciences
Network

November 1 2002

31 Davina & Eric Gossage, Les Willmott & Co October 31 2002

32 Pastoralists and Graziers Association of W.A. (Inc)

33 Ms Maria Mann, Coordinator, Environs Kimberley Inc November 1 2002

34 Ms Lucy Beckwith November 1 2002
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NUMBER SUBMISSION DETAILS DATE

35 Mr George P Kailis, Zoi Pty Ltd October 22 2002

36 Mr George P Kailis, Zoi Pty Ltd October 22 2002

37 Mr George P Kailis, Zoi Pty Ltd October 22 2002

38 Mr George P Kailis, Zoi Pty Ltd October 22 2002

39 Mr Andrew Smith, Chief Executive Officer, Shire of Toodyay October 28 2002

40 Dr Fay Stenhouse, Director Scientific & Regulatory Affairs
(Crop Production), Avcare

November 1 2002

41 Mr John Hepburn, Genetic Engineering Campaigner,
Greenpeace Australia Pacific

October 2002

42 Ms Patricia Stevenson, Avon Valley Environmental Society
Inc

November 1 2002

43 Dr Kate Clinch-Jones B.M., B.S.  President, South Australian
Genetic Food Information Network

November 2 2002

44 Mr Paul Robb November 11 2002

45 Mr Paul Owens, Deputy Chief Bush Fire Control Officer,
Manjimup Shire

November 12 2002

46 Mr David Hudson, Australian Canola Business Manager,
Monsanto Australia Ltd

November 12 2002

47 Ms Rachel Siewert, Co-ordinator, Conservation Council of
WA Inc

November 15 2002

48 Dr Judy Carman, Affiliate Senior Lecturer, Department of
Public Health, University of Adelaide

November 18 2002

49 Ms Julie Newman, Network of Concerned Farmers November 24 2002

50 Ms Shelley Norrish, President, WA Council of State School
Organisations Incorporated (WACSSO)

November 25 2002

51 Mrs Sheena House December 1 2002
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NUMBER SUBMISSION DETAILS DATE

52 Mr Neal Williams November 26 2002

53 Dale Newsome, Policy Manager, Environment, Western
Australian Local Government Association

March 21 2003
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APPENDIX 3

LIST OF WITNESSES

Name Organisation Date

Dr Sue Sutherland

Ms Katy Ashforth

Manager, Biotechnology, Department of
Agriculture
Manager, Legislation, Department of
Agriculture

September 18
2002

Mr Robert Phelps Director, Gene Ethics Network October 9 2002

Dr Richard Roush Chief Executive Officer, Cooperative Research
Centre for Australian Weed Management

November 13
2002

Dr Ian Edwards Chief Executive Officer, Grain Biotech
Australia Pty Ltd

November 21
2002

Ms Lee McIntosh Solicitor, Environmental Defenders (WA) November 21
2002

Mrs Julie Newman National Spokesperson “Network of
Concerned Farmers”

November 21
2002

Dr John Hamblin Adviser, Council of Grain Grower
Organisations, Ltd

November 21
2002

Mr Leon Bradley

Mr Damian Capp

Chairman, Western Grain Growers Division,
Pastoralists and Graziers Association
Executive Officer, Pastoralists and Graziers
Association

November 22
2002

Mr George Kailis Director, ZOI Pty Ltd November 22
2002

Mr Peter Wahlsten

Mr Colin Nicholl
Mr Andy McMillan

President, Grains Section, WA Farmers
Federation
President, WA Farmers Federation
Director of Policy, WA Farmers Federation

February 24 2003

Mr Charles Roche

Ms Rachel Siewart

Rural Liaison Officer, Conservation Council of
Western Australia
Coordinator, Conservation Council of Western

February 24 2003
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Name Organisation Date

Mrs Julie Newman
Australia
National Spokesperson, Conservation Council
of Western Australia

Professor Stephen
Powles

Professor and Research Director, School of
Plant Biology

February 24 2003

Mr Dale Newsome Policy Manager, Environment, Western
Australia Local Government Association

March 21 2003

Mr David Hudson Canola Business Manager, Monsanto Australia
Ltd

March 21 2003

Ms Anne Morcom Grains Market Analyst, Department of
Agriculture

March 31 2003

Ms Susie O’Neill

Mr Peter Whitehouse

General Manager, BioScience, Bayer Crop
Science Pty Ltd
Breeding and Product Development Manager,
Bayer Crop Science Pty Ltd.

May 12 2003

Dr John Fagan Chief Executive Officer and Chief Scientific
Officer, Genetic ID

May 27 2003

Hon Kim Chance
MLC

Minister for Agriculture June 4 2003
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APPENDIX 4

LIST OF MEETINGS IN US AND CANADA

Five members of the Environment and Public Affairs Committee travelled to North America
between April 21 – May 3 2003 to gain insight into the GM experience in the US and Canada.
Following is a list of those organisations that met with the Committee.

UNITED STATES OF AMERICA

Washington – April 22-23

US Congress Staff, House Agriculture Sub-Committee on Research

Animal and Plant Health Inspection Service, US Department of Agriculture (USDA)

Centre for Food Safety and Applied Nutrition, US Food and Drug Administration (FDA)

National Farmers Union

The Pew Initiative on Food and Biotechnology

Grocery Manufacturers Association of America (GMA)

The Biotech Industry Organization (BIO)

International Center for Technology Assessment

CANADA

Ottawa – April 24-25

Office of Biotechnology, Canadian Food Inspection Agency (CFIA)

Plant Biotechnology Officer, Canadian Food Inspection Agency (CFIA)

Department of Foreign Affairs and Trade

Health Canada

Environment Canada

Agriculture and Agri-Food Canada

Hon Charles Caccia, Senator
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Canadian Seed Growers Association

Canadian Seed Trader Association

Council of Canadians

The Polaris Institute

Winnipeg – April 28-29

Canadian Biotechnology Advisory Committee (CBAC)

University of Manitoba, Department of Plant Science

Canadian Wheat Board

Canadian Canola Council

Canadian Grain Commission

Saskatchewan Wheat Pool

Saskatoon – May 30-June 1

University of Saskatchewan, College of Agriculture and College of Biotechnology

National Research Council, Plant Biotechnology Institute

National Farmers Union

Ag-West Biotech Inc.

Saskatchewan Canola Development Commission

Saskatchewan Agricultural Biotechnology Information Centre (SABIC)

Agriculture and Agri-Food Canada, Saskatoon Research Centre

Saskatchewan Organic Directorate

Carol Skelton, MP, House of Commons

Alexandra Costello, Dept of Psychology, University of Plymouth, UK
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APPENDIX 5

COPY OF QUESTIONNAIRE

LEGISLATIVE COUNCIL OF WESTERN AUSTRALIA

QUESTIONNAIRE IN RELATION TO ATTITUDES

TOWARDS GMOS IN EXPORT MARKETS

____________________________________________________________________________

This document (including all attachments) is privileged.  Any use, disclosure or copying
of this material is unauthorised unless the prior consent of the committee has been
obtained.  Please contact Committee staff at sdobro@parliament.wa.gov.au if you have
any queries.
____________________________________________________________________________

Please indicate if you are: an importer of foods, a wholesaler, a retailer or a consumer
advocate or other (please specify)

____________________________________________________________________________

1. Please specify the name of your organisation and your contact details, should we wish to
follow up on any of the information provided.

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

2. Does Australian food have a clean, green image in [insert name of country]?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

3. Would a clean, green image be affected by the growing of genetically modified (GM)
crops?
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____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

4. In your experience, what are the general consumer attitudes towards gene technology,
genetic modification (GM) and genetically modified foods and products in [insert name of
country]?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

5. On a scale of 1 to 10, how concerned are [insert name of country] consumers about GM
products? (1 being not concerned and 10 being very concerned)

1 2 3 4 5 6 7 8 9 10

Comments:__________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

Do you believe that GM products will become widely accepted by consumers over time?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

6. Is your organisation currently purchasing GM products for distribution in [insert name of
country]?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

7. What consumer feedback have you had about GM products?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

8. Do buyers differentiate between GM and GM-free and organic products?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

9. Do buyers and/or consumers differentiate within GM products? Are some GM products
acceptable while others are not?  (For example, is GM canola acceptable but GM soybeans
are not acceptable?) If so, please explain.

____________________________________________________________________________
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____________________________________________________________________________
____________________________________________________________________________

10. Are consumers concerned about consuming food from animals that are fed with GM feed?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

11. Is there a strong market for GM-free products in [insert name of country]?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

12. Is there a strong market for organic products in [insert name of country]?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

13. What specific factors affect consumer purchasing choices in [insert name of country]? For
example, cost, freshness, nutritional value, attractiveness, country of origin, packaging or
other (please specify).

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

14. Is clear labelling of the GM status of the product important to consumers?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

15. In your experience, what impact does cost have on consumers’ purchasing choices?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

16. If GM products were cheaper would consumers be more likely to purchase them?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

17. If GM-free and/or organic products were more expensive would consumers purchase them
anyway?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
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18. Are [insert name of country] consumers concerned about the impact of GM on the
environment?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

19. In terms of GM-free and organic products, what level of certification is required in
relation to the authenticity of the status of the product?

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________

* * *

Any further comments:

____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
__________________________________________________________________

Thank you again for taking the time to complete this Questionnaire.
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APPENDIX 6

RESULTS OF QUESTIONNAIRE

LEGISLATIVE COUNCIL OF WESTERN AUSTRALIA

QUESTIONNAIRE IN RELATION TO ATTITUDES

TOWARDS GMOS IN EXPORT MARKETS

____________________________________________________________________________

This document (including all attachments) is privileged.  Any use, disclosure or copying
of this material is unauthorised unless the prior consent of the committee has been
obtained.  Please contact Committee staff at sdobro@parliament.wa.gov.au if you have any
queries.
____________________________________________________________________________

1. Please indicate if you are: an importer of foods, a wholesaler, a retailer or a consumer
advocate or other (please specify)

2. Please specify the name of your organisation and your contact details, should we wish to
follow up on any of the information provided.

 Dubai, United Arab Emirates (UAE)
 Carrefour Hypermarkets - Retailer
 Dubai Municipality - Government Agency
 Spinneys - Retailer
 T. Choithram & Sons — Importer Distributor, Wholesalers & Retailer

Indonesia

 Indonesia Trade Office, WA Government, WA Government Agency. The WA
trade office has responded on behalf of the various companies that were
interviewed. As many companies are already importing and using GMO products
without actually following Indonesian regulations that require special permits for
import of GMO products and labelling of consumer products, it would be difficult
to actually get any companies to respond to the survey as it would require them to
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acknowledge that their own activities may be in contravention of local regulations.

Japan
 Consumer Cooperative Kobe – Consumer Cooperative
 Kibun Foods Co. Ltd – Importer & Wholesaler of a variety  of food s and grains
 NA Japan Co. Ltd - Importer
 Sugihara Industrial Co. Ltd – Importer & Wholesales of dry beans & animal feed
 The Daiei – Supermarket
 Consumers Union of Japan – Non-government organisation
 Izumi Co. Ltd – retailer (supermarket chain operating in southern Japan)
 Nakazawa Foods Co Ltd  - importer and retailer
 Inabco Trading Co. Ltd – importer and retailer

Korea
 CJ Corp. — Importer, wholesaler, retailer

Taipai, Taiwan
 Department of Agriculture and Food, Council of Agriculture, Government

Agency
 Universal Flour Mill Corp. – Wheat importer and flour miller

3. Does Australian food have a clean, green image in insert country?

Dubai, UAE
All four responses from Dubai, UAE indicated Yes.

Indonesia
Generally yes, in comparison with Indonesian products, especially fruit and vegetables
which are perceived to be sprayed a lot, and whose ‘healthiness’ is acknowledged not
to be protected by the legislation that is in place.

Japan
Yes
Yes but not as much as Canada or some other countries
Yes,
Yes, very much so
Yes
Yes, generally
Yes
Yes
Yes

Korea
Yes I think so. Also it is not so famous, that’s why I think Australian food can
penetrate into Korea food market in the near future.

Taiwan indicated Yes, especially in beef and vegetables and Yes.
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4. Would a clean, green image be affected by the growing of genetically modified (GM)
crops?

Dubai, UAE
Possibly, No, Not if consumers were advised, Maybe

Korea
No, As the concern of healthy food increases, the image of GM crops falls

Indonesia
Difficult to say. Indonesian regulations require labelling of products containing GM
crops indicate some concern, but not sure from what part of the community this is
coming from (consumers, local farmers, food processors?)

Japan
Yes, Yes, Yes, It depends.  If wheat, beans vegetables or anything brought into mouth
are GMO then yes, image is affected.  But if indirect, maybe not so much. Yes.
Yes, Yes, Possibly, Yes

Taipei, Taiwan
Yes, it would be affected
Yes, to some extent at least.

5. In your experience, what are the general consumer attitudes towards gene technology,
genetic modification (GM) and genetically modified foods and products in Insert Country?

Dubai, UAE
Not a high profile issue at present.
Totally ignorant. Lack of knowledge creates negative perceptions awareness in UAE
is very low. There are no labelling regulations hence no confusion.  Customers do not
look or ask on such products.
Somewhat sceptical

Indonesia
Most people here are more interested in where their next meal is coming from rather
than if it contains GMOs. The most pressing problem for the country is to produce
enough food at a price that local consumers can afford. If there is concern it would
most likely be from the better educated middle and upper classes who could afford to
be choosey. The local agricultural industry is facing difficulties being cost competitive
with other exporting countries and so are always asking for ways to increase prices to
producers and protect the set prices from competition form imports. WE can see the
effects of this with tariffs and sometimes inconsistent application of product standards,
customs and quarantine regulations, etc.

Japan
The general consumer shows relatively strong concern on GM foods.
They prefer non-GMO
1/3 with deep concern, 1/3 without concern
Housewives are gradually starting to avoid GMO products (tofu, miso) but not very
much in oil. Most people believe Japanese products are non-GMO and therefore safer
than imports.
Shows strong concern
Our opinion may be a little biased as we receive only call from people with concerns
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or complaints, but there is a general concern that GM is not good for health
At present, not of great concern
Lack of real understanding as to the health issues, tendency to fear unknown
They avoid them

Korea
No good for human consumption

Taiwan
The general consumer attitudes towards GM foods and products in Taiwan is that they
may be harmful to human health.
Mild and sensible.  Gene technology and GMO products would be accepted if proven
to be safe and harmless.

6. On a scale of 1 to 10, how concerned are Insert Country consumers about GM products?
(1 being not concerned and 10 being very concerned)

1       2    3    4    5    6    7    8    9    10

Dubai, UAE
3,4,2,3

Indonesia
2-3

Japan
6, 8 (depends if GMO is to be consumed directly then 9 but if indirectly then maybe
2), 5, 6 (ditto comments about direct or indirect consumption), 6 or 7
8, 4, 7
6 people might prefer GM to those which use agricultural chemicals

Korea
8

Taipei, Taiwan
7 The high scale may be due to the fact that most consumers don’t have the evidence
to prove the GM foods are completely safe.

4 Consumer would accept GM products if evidences of harmlessness are adequately
provided and explained.

7. Do you believe that GM products will become widely accepted by consumers over time?

Dubai, UAE
Eventually, Yes, Yes communication and customer understanding is vital, Yes

Indonesia
N/A



EIGHTH REPORT APPENDIX 6: Results of Questionnaire

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 255

Japan
No
Only if safety is assured, for example by JAS or a similar certification body.  Foreign
certification is not widely accept in Japan so that alone is difficult.
No, we do not
Gradually Yes.  For one thing, every  media carries on GMO and people could be well
educated
No
No, No, Only if the long term effects can be clarified
No

Korea
Not now, later on

Taipei, Taiwan
Yes, but it will take a long time for the consumers to accept widely
Yes

8. Is your organisation currently purchasing GM products for distribution in Insert
Country?

Dubai, UAE
No, Who do not?, Yes, n/a

Indonesia
The major grain importers in Indonesia are purchasing soybeans from USA and other
countries where GM soybeans are already produced, it is likely that other imported
food ingredients also contain GM crops.

Japan
No
Not at present due to negative consumer perceptions
No
No we are not, On animal feed such as hay yes.  Most customers do not specifically
request non-GM.
Generally no, following JAS law.
N/a
No
No
No

Korea
No, But some are used as a raw material.

Taipei, Taiwan
My organisation is not doing business.
No

9.  What consumer feedback have you had about GM products?

Dubai, UAE
Nil, Virtually nil, very little, haven’t consulted consumers yet
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Indonesia
n/a

Japan
We respect consumers’ right to know and select of products.  Kobe Coop informs
them of the fact of using GM and non-GM foods as much as possible.
Negative consumer feedback.
We have nothing since we are not handling GMO products
Food: people start to select non-GM products; Feed for animal: for most consumers,
non-GMO or GMO does not matter.  They prefer the cheaper.
No answer
There is general concern that GM is not good for health
Interest in GM is low and the image is unfavourable
Request for openness and honesty
(no response)

Korea
No response

Taiwan
Most consumers do not like GM products though they are eating GM soybean and
corn.
Only those from press reports.  Generally consumers don’t seem to reject GM
products only because they are GMO.

10. Do buyers differentiate between GM and GM-free and organic products?

Dubai, UAE
Not yet, Yes, No, If indicated on the label

Indonesia
In the vast majority of cases no

Japan
Yes
Very much so, especially in large cities like Tokyo because of media attention to such
things.
Yes, they do
Food: yes; Animal feed, no except for specific user for high quality producer
Yes.
Yes
Yes
Where they have a choice
Yes
Yes

Korea
Yes, we have to describe on the label
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Taiwan
A few buyers do differentiate (about 20%)
Not particularly

11. Do buyers and/or consumers differentiate within GM products? Are some GM products
acceptable while others are not? (For example, is GM canola acceptable but GM soybeans
are not acceptable?) If so, please explain

Dubai, UAB
No response,
Did not receive feedback,
We do not have any major issues on GM products mainly because the awareness is
very low,
No due to lack of information

Indonesia
In the vast majority of cases No

Japan
As far as GM foods as  material is concerned consumers trust JAS (Japan Association
of Standards) to screen such things, and then to choose it without concern
We don’t have specific information available on this at present
We do not know
Yes, soybeans for tofu, miso should be non-GMO while for oil people do not care.
Also they do not differentiate for canola oil.
No answer
N/A
Our buyers do not accept any kind of GM
Level of understanding is low
No

Korea
We have to describe whether it is made from GM products on label.

Taiwan
No, consumers don’t differentiate within GM products
Not to my knowledge

12.  Are consumers concerned about consuming food from animals that are fed with GM
feed?

Dubai, UAE
If made public, they will be concerned, Not aware of this, No, No

Indonesia
In the vast majority of cases No

Japan
We do not know
Yes
We do not know
Not very much
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Yes
Yes
Low general concern
Less of an issue
Yes

Korea
Less than foodstuffs

Taiwan
No
Not at present time

13.  Is there a strong market for GM-free products in Insert Country?

Dubai, UAE
No response, No, Yes, Yes

Indonesia
Despite legislation requiring labelling of foods containing GM ingredients, this has
not happened yet and there doesn’t seem to be any specific market

Japan
Yes
In recent years yes
Yes there is
Maybe in soybean oil
Yes
N/A
No
Not strong but exists
(no response)

Korea
Yes I think so

Taiwan
Yes there should be a strong market for GM-free products in Taiwan.
Not too much

14.  Is there a strong market for organic products in Insert Country?

Dubai, UAE
Yes starting to develop, No, Not very strong but starting to develop, Yes

Indonesia
Not really. There is occasional mention of organic production methods in the local
rural press, but unsure where it gets sold and if there is any price premium. In my
travels and shopping I have yet to se any outlet advertising organic produce.
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Japan
Yes
Yes, especially in Tokyo
Yes, there is
We are just at the starting stage (Any food directly put into mouth is a candidate).
N/A
Yes, consumers are likely to pay more for safe and organic products
Yes
Organic is stronger market than GM-free

Korea
It is increasing

Taiwan
There has been an increasing market for organic products in Taiwan, though it is not
very strong currently.
Some, not too strong.  Pricing seems to be more important.

15.  What specific factors affect consumer purchasing choices in Insert Country?  For
example, cost, freshness, nutritional value, attractiveness, country of origin, packaging or
other (please specify).

Dubai, UAE
No response,
Cost, freshness, food safety
Quality, price, packaging, origin, promotions and advertising
Freshness, country of origin, attractive package

Indonesia
Price, quality, freshness, attractiveness, taste

Japan
Origin, freshness, nutrition, cost and packaging
All of the above
Cost, origin, packaging, freshness and nutrition
Freshness, nutritional value, origin, cost, attractiveness, package
Cost, origin, freshness, packaging, nutrition
N/A
Freshness and safety are the most important
All of these
Total value, taste, cost, nutritional value, freshness.

Korea
Brand, shelf life, manufacturer’s name, nutritional value, country of origin

Taiwan
Cost is the major factor, majority of consumers favour the products with reasonably
low prices.
Freshness, free of pesticides and price are most important factors
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16.  Is clear labelling of the GM status of the product important to consumers?

Dubai, UAE
Not yet
To the top 10% of consumers
No compulsory as yet for UAE. Better to avoid any mention unless the awareness is
high and message is clearly understood.
Yes

Indonesia
Doesn’t seem to be.

Japan
Yes
It is becoming so
Yes it is
It is going to be
Yes
Yes
Yes
Yes
Yes

Korea
Yes

Taiwan
Yes, it is very important.
Not at present time

17.  In your experience, what impact does cost have on consumers’ purchasing choices?

Dubai, UAE
No response,
Major, Walmart is not by accident the largest retailer in the world
It has a great impact on making a choice
Depends on economical status of the consumers

Indonesia
Very high impact, especially for poorer people (80% of the population)

Japan
Depends on the products
They will pay more for fresh or organic
Yes, it may be about 75% impact
Freshness, labelling, cost
Depends on the products
Different for different products
There are two distinct trends: just low cost; expensive but delicious and high quality
In a deflationary environment such as now, big impact
Very strong now (seemed to say if there is a special feature, willing to pay more).



EIGHTH REPORT APPENDIX 6: Results of Questionnaire

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 261

Korea
Quality of product, brand name country of origin

Taiwan
Cost is the major factor
Very important

18.  If GM products were cheaper would consumers be more likely to purchase them?
Dubai, UAE

No response
Yes
Yes, provided they are convinced that there would be no adverse effect (short term or
long term) on their health.
Does not matter due to lack of enough information and the economical status has an
impact on this

Indonesia
Probably

Japan
No
Not necessarily, safety and quality are most important, that’s why organic is very
popular
No, we do not think so
Majority still prefer non GMO
No
N/A
No, safety is more important than cost to consumers
Not necessarily, they are wary of why a product is cheap
(No response)

Korea
Depends on how much cheaper

Taiwan
The consumers will be more likely to purchase GM products if they are cheaper but
the increasing rate may not be very significant.
Yes

19.  If GM-free and/or organic products were more expensive would consumers purchase
them anyway?

Dubai, UAE
Yes
Very limited quantities
If the difference in percentage terms is small (3% to 5%) they would purchase it.
Moreover they will be willing to pay if strong negative impression on GM food is
conceived in the consumers’ mind.
For certain informed and health conscious customers, it is likely that they would buy
them anyway.
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Indonesia
Probably not

Japan
Yes, but depends on the products
They already do
Yes, but only when price difference is 15%
GM-free most people try to buy.  Organic, many still buy non-organic
Not sure
N/A
Yes, but at a maximum price of 20% more expensive
Yes
Generally, if the price of organic and GM-free is the same or a bit higher than regular,
people may take them.  But generally people do not have strong mind not to buy GM
products when they are shopping.

Korea
There seems to be a price limit about 15-20% when consumers purchase GM-free/ or
organic products.

Taiwan
Yes
Maybe, if only slightly more expensive, but not if much more expensive

20.  Are Insert Country consumers concerned about the impact of GM on the environment?

Dubai, UAE
No
Not really
The awareness is very low
Not really, again due to lack of clear information

Indonesia
Probably not

Japan
Generally yes
In general yes, especially people under 40
Yes, but only 1/3 of them
They are now starting to worry but they do not know how it would affect them
Generally yes
Yes
Yes
Only marginally
It is rare for them to think at this level

Korea
They are thinking no good for human consumption
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Taiwan
Taiwanese consumers are concerned about the impact of GM not only on the food
safety but also on the environment.
Not at present time

21.  In terms of GM-free and organic products, what level of certification is required in
relation to the authenticity of the status of the product?

Dubai
Check this with the Dubai, Municipality
Dubai Municipality to provide you with
Very recently Saudi Arabia has implemented regulations on declaration on labels. We
are not implemented in UAE we will know only after any circular is issued.
A certificate from the highest food control authorities is very important.

Indonesia

Japan
The Ministry for Agriculture, Forestry and Fisheries has decided to introduce
mandatory labelling system for GM foods to enable consumers to make informed
choice in accordance with JAS.
Labelling laws have just been put into practice.
Organic – JAS organic logo mark required on any package to sell as organic products
in Japan
This is regulated by JAS law in Japan
JAS laws
Maker certification should be sufficient
Certification varies from import-country specific to in-house company systems

Korea
From USA origin, importers have to get non-GM certificate issued by Korean public
organisation. But from other countries like Thailand, if exporter submit non-GM
certificate issued by public organisation, no need to worry.

Taiwan
Certification should be issued by the government.
I am not familiar with certification, but believe they just have to meet the
government’s definitions.

Any further comments:

Dubai
Spinneys:  Most people will probably buy food with GM components if the
manufacturer has a good food safety profile and the product is tested and accepted by
accredited laboratories.

The whole issue of GM foods needs more discussion before a clear decision and
attitude towards them could be established.

Indonesia
The only example of concern about GM products has come from Sulawesi where GM
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cotton was trialled. The trials were not supported by local farmers, and were not
successful. Farmers were also concerned that they would be forced into buying seed
from the seed company rather than being able to collect their own seed. There was
concern in the local press about the introduction of GM plants and the research
program was discontinued.

Rich people may value an imported product in some cases but there appears to be a bit
of a backlash against imported products, generally they are considered to not ‘taste as
good’ as the local product. Examples of this are local rice against imported Thai and
Vietnamese rice, local soybean tempe compared to tempe made from imported
soybeans. (these may be both taste and nationalistic sentiments.)

Korea
Regarding... you have to check your embassy in Korea, because (this is a problem)
this needs a mutual agreement between Australia and Korea administration.

Taiwan
GMO has not been a warmly discussed subject in Taiwan market, and Taiwan
consumers tend to believe in whatever scholars say.  If a GM product is safe and
healthy, I don’t believe its non-GM counterpart can command a much higher price in
Taiwan.
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APPENDIX 7

LIST OF TRADE BUYERS WHO MET WITH THE COMMITTEE

Name Country Date of meeting

Mr Kon, President, Agricultural Technology
Communications Inc

Japan February 26 2003

Mr Tony Temple Canada March 6 2003

Mr Bambang Darundriyo, Bogasari Flour Mill

Dr Armanu Thoyib, Director of MBA University
in Indonesia

Indonesia March 10 2003

Mr Nicholas McKay, Senior Manager, WA
Australian Commerce and Industry Office

Taiwan March 10 2003

Bruce Delgarno Canada March 21 2003

Lim Cheong, Buying Manager, Cold Chain
Group - supermarkets

Singapore March 21 2003

Toshikazu Mitoma, Unit Manager, Wheat and
Barley, Mitsubishi Corporation

Jeong Ho Lee, Grain Pool representative, Seoul,
Korea

Mr Luke Kitamura, Managing Director,
Unicoopjapan, Australia

Japan and Korea April 10 2003
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Introduction

Since 1996, Monsanto Australia has been developing Roundup Ready Canola in preparation
for its introduction into the Australian canola market. In collaboration with its industry
partners, this has involved 105 Roundup Ready Canola trials being established across
Australia’s canola growing regions. The focus of the Research and Development program for
Roundup Ready Canola has been on:

1) Determination of the agronomic, economic and environmental benefits of
Roundup Ready Canola technology to Australian canola growers.

 
2) Development and breeding of Roundup Ready Canola varieties adapted to the

Australia agricultural environment.
 

3) Assessing the integration of the Roundup Ready Canola technology and
production system into current farming practices.

 
4) The development of Crop Management Plans and Resistance Management

strategies for the sustainable adoption of Roundup Ready Canola.
 
5) Generation of feedback from canola growers, agronomists and grains industry

representatives visiting the trials, in relation to identification of technology
benefits and the key issue’s related to the introduction of Roundup Ready
Canola.

Throughout all stages of planning and preparation, Monsanto has worked collaboratively with
the appropriate Federal and State regulatory bodies and with representatives from the canola
industry supply chain and farmer organizations.

Prior to the introduction of Roundup Ready Canola into the Australian canola market,
Monsanto must address five key areas of responsibility that are under the auspices of the
following organizations;

1) Public Safety / Health & the Environment –

  Office of the Gene Technology Regulator (OGTR)

 
2) Food Safety and Labeling –

 Food Standards Australia New Zealand (FSANZ)

 
3) Pesticide Use & Herbicide Resistance Management Strategy -
 National Registration Authority (NRA)
 
4) Crop Management Plan –

 Primary Industry Committee (PIC)
 
 

5) Supply Chain Management –
Gene Technology Grains Committee (GTGC)
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Each area requires the preparation and submission of information and research data to address
a range of issues pertinent to that area of responsibility. These submissions may be based on
legislative requirements, industry best practice or industry guidelines. Completion of
Monsanto’s responses to these requirements is often undertaken in parallel as specific
information is collated and submitted.

Roundup Ready Canola Technology  and Western Australian Farming Systems :

 Weed management in Western Australian broadacre farming systems poses major challenges
to graingrowers.  The same can be generally be said in the eastern states, but the situation is
worse in the west because of the need to minimise mechanical tillage of the fragile sandy soils
to prevent wind erosion, exacerbated by the long dry summers where nothing can grow to hold
the soil together.  Farmers have responded with reduced tillage and stubble retention systems
that combine to leave crop residues as cover over summer/autumn.  Equipment has been
modified to ensure that seeding and other operations cause minimum disruption to the soil and
crop residues. Such systems, however, deny farmers access to cultivation as a weed
management tool and force an increased reliance on herbicides.
 
 The almost total reliance on herbicides has increased the natural selection in the weed
populations to evolve resistance to the herbicides applied for weed control.
 
In 1995, canola growers welcomed the  introduction of (conventionally-bred) triazine-tolerant
(TT) canola varieties as providing a breakthrough in weed management in the canola phase of
the rotation.  The use of these varieties enabled the application of the broad-spectrum triazine
herbicide atrazine, which would control normal canola varieties.  Atrazine used either before
or after the emergence of the TT canola gives effective control of most broadleaf and grass
weeds. Within a short period of time TT varieties of canola became the dominant varieties
grown particularly in Western Australia.
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Notwithstanding the benefits of TT canola in enabling Western Australia growers to keep
weeds under control in the canola phase, atrazine poses a number of serious management
challenges for canola growers.

•  TT canola varieties yield 10 -20% lower and have 2-3% lower oil content than
normal varieties.  The metabolic processes that confer triazine tolerance have as an
unavoidable side-effect a lowering of yield and oil levels, a so-called “yield drag”
below conventional varieties.

•  Atrazine is a soil active residual herbicide and there can be risks of carryover and
damage to following cereal crops under low rainfall conditions.

•  Atrazine requires moist soils to work well and weed control efficacy can be variable
under dry soil conditions.

•  There are issues of potential groundwater contamination with atrazine that require
use restrictions on rates and timing and its on-going use in broadacre agriculture is
kept under review by the regulatory authorities.

The adoption rate of TT canola in Western Australian farming systems is currently running at
over 90% in contrast to less than 30% in the eastern states.  This is an added indication of the
higher management demands that weeds pose in Western Australia.
 Resistance in annual ryegrass has already been found in Western Australia to both the triazines
(Group C, which includes atrazine) and to trifluralin (Group D), the latter being the most
valuable ryegrass control herbicide for use in cereals.  In the case of triazines, resistance has
also been identified to the second most important weed in Western Australia, wild radish
(which has also developed resistance to Group B products).

Roundup Ready Canola plants are like ordinary canola varieties in every way except one,  a
novel genetic trait has been identified and transferred into the canola planting seed which
renders the emerged canola plant tolerant to in-crop, over-the-top glyphosate applications.
This novel trait enables the canola plant to produce two enzymes, one of which protects it
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from the glyphosate and the other which degrades the glyphosate. This dual action allows the
canola plant to function normally after being treated with glyphosate.

All canola varieties containing the Roundup Ready technology must undergo stringent testing
across Australia before they can be commercially released. The testing is required to
demonstrate that the application of the glyphosate as a post-emergent herbicide over-the-top of
Roundup Ready Canola does not impact on the agronomic performance of the variety, (i.e.
yield potential, oil content and blackleg disease resistance).

Benefits Of Roundup Ready Canola to Western Australian Farmers :

Research undertaken by Monsanto, together with six years of Canadian canola grower
experience demonstrates that the Roundup Ready Canola technology has the potential to
provide a range of economic, agronomic and environmental benefits to Western Australian
farmers.  The benefits of Roundup Ready canola technology for Western Australian canola
growers, together with some of the key issue’s are summarized as follows:

1) Agronomic Benefits:

Goomalling (W A) -2000

Roundup Ready     Triazine Tolerant   Untreated             Conventional 
Canola                   Canola                Canola                    Canola

Roundup Ready Canola provides Outstanding Weed Control.

Throughout south-eastern and western Australia the most significant agronomic threat to
crops, is the competition by weeds for available soil moisture, soil nutrients and available sun
light. Weed control in any cropping system requires serious planning particularly where the
potential for herbicide resistant weeds could occur or if herbicide resistant weeds already exist.
Therefore, in any cropping system an integrated weed management strategy that is based on
delivering effective weed control is critical for long term sustainable cropping rotations.
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Glyphosate, the active ingredient in Roundup Ready herbicide is translocated throughout the
entire plant when applied; as a result, glyphosate has become widely applied in Australian
broad acre cropping systems. Following 20 years of practical farmer application in
Conservation Tillage, the rates for control of a range of annual and perennial, grass and
broadleaf weeds have been well established by farmers.

The introduction of the Roundup Ready canola crop production and weed management system
allows farmers to apply glyphosate, over the top of the canola plants to control emerging
weeds within the crop.

During 1999, 2000 and 2001 a number of trials were established across Australia to
investigate the effectiveness of the Roundup Ready canola crop production and weed
management system. Comparisons were made with current canola weed management systems
including Triazine Tolerant  canola (TT) and conventional canola (CONV) throughout two
years of a canola-wheat rotation.

The Roundup Ready canola system produced excellent weed control particularly in the
presence of annual ryegrass populations showing herbicide resistance to current herbicide
groups applied in the cereal and pulse phase of the crop rotation. Irrespective of the timing of
application, the results were outstanding, either when applied (Figure 1):

1) Alone at the 1- 4 leaf stage of the Roundup Ready Canola crop -Early (E), or
2) Sequentially, following a Pre-emergent application of trifluralin, where herbicide

resistant ryegrass was present in large populations - (E+Pre)

Figure 1. Summary of Weed Control in Canola Comparing
Various Weed Management Systems Trials (2000 Australian Trials)
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The ability to control problem weeds in-crop, such as annual ryegrass and wild radish, with
the broad spectrum herbicide glyphosate, will contribute positively in reducing the current
reliance by Western Australian farmers on the Group C’s (eg: Triazine herbicides), Group D’s
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( eg: Trifluralin) and Group A’s ( eg: Dim’s & Fop’s), which will result in extending the
useful life of these herbicide groups in the cereal and pulse (eg; Lupins) phases of the crop
rotation.(Figure 2)

 

W eed Control Herbicide Groups Applied in Canola 
(W estern Australia, 2001 Estimate)
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Roundup Ready Canola Improves Canola and Wheat Yields.

The effective weed control that resulted from the early application of glyphosate in Roundup
Ready Canola lead to the canola seedlings exhibiting strong early vigor, despite dry early
season conditions in 2000. Ultimately, the Roundup Ready canola varieties outperformed (i.e.
yield) the triazine tolerant canola production system, (Figure 3.)

The trial results from Goomaling in Western Australia confirmed that where annual ryegrass
dominated the in-crop weed spectrum, a pre-emergent application of trifluralin followed by
the in-crop application of glyphosate herbicide further enhanced, not only the control of the
annual ryegrass but also the yield potential of the canola crop.

1.1. 
Figure 3. Summary of Canola Grain Yields Comparing Various

Weed Management Systems in Canola ( 2000 Goomaling Western Australia )
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In the crop rotation weed management systems trials undertaken, there was a consistent trend
to a higher oil percentage for the Roundup Ready canola treatments versus Triazine Tolerant
canola, (Figure 4.) This result being a combination of, an improved agronomic environment
for the canola crops early growth due to lower weed competition, and the ‘elite’ varieties into
which the Roundup Ready technology has been bred and introduced.

Figure 4  Summary of Canola Yield and Oil Content Trials:

Comparison of Triazine Tolerant Canola vs. “Roundup Ready” Canola Varieties (Early
Maturity)

The impact on the following cereal crop in the rotation as a result of the various weed control
management systems applied in the canola phase was investigated under high weed pressure
populations in a intensive trial undertaken at Wagga Wagga (NSW) in 2000. The trial results
indicated that canola yields and subsequent wheat yields trended higher under the Roundup
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Ready canola system, (Figure 5)

Figure 5. Summary of Wheat Yields in the Year Following Various
Weed Management Systems in Canola . ( Wagga Wagga Trials 2000)
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The value of applying glyphosate herbicide in-crop for effective weed control, particularly
where annual ryegrass occurs, was further demonstrated when the 2000 canola trial sites were
re-cropped with wheat in the 2001 season. The combination of Roundup Ready canola with a
pre plant application of trifluralin together with a early in-crop glyphosate application in the
year prior to planting wheat in the crop rotation, consistently improved wheat yields by greater
than ten percent when compared to wheat yields from previous years paddocks where either a
conventional herbicide or a triazine herbicide weed control program had been applied.( Figure
6 a,b,c. )
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Figure 6. Summary of Wheat Yields in the Year Following Various
Weed Management Systems in Canola . ( Western Australian Trials 2001 )

Roundup Ready Canola: Wheat Yield
Following Roundup Ready Canola

Goomaling (WA) 2000

0

500

1000

1500

2000

2500

Roundup Ready
Canola (Early
Application)

Roundup Ready
Canola ( Early
Application +
Trifluralin)

Triazine Tolerant
Canola ( Sim/Atrazine

Pre-em + Atrazine
Post)

Wheat Yield
Kg’s/Ha

R oun du p R eady C anola: W heat Y ield
Follow ing R oundup  R eady  C anola

K ellerberin (W A ) 2000

0

500

1000

1500

2000

2500

3000

R o undup R eady
C anola  (E arly
Application)

R oundup R eady
C anola  ( E arly
Application +

T rifluralin)

T riazine  T olerant
C anola  ( S im/Atrazine

P re-em + Atrazine
P ost)

W heat Y ield
K g’s/H a



EIGHTH REPORT APPENDIX 8: Submission No 46 from Monsanto and Information Provided by Bayer

\\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc 281

R oundup R eady C anola: W heat Y ield
Follow ing R oundup R eady C anola

N yabing (W A ) 2000

2650
2700
2750
2800
2850
2900
2950
3000
3050
3100

R oundup R eady
Canola (E arly
Application)

R oundup R eady
Canola ( E arly
Application +

T rifluralin)

Triazine  T olerant
C anola  ( S im/Atrazine

Pre-em + Atrazine
Post)

W heat Y ield
K g’s/H a

2) Economic Benefits: Roundup Ready Canola and “The Bottom Line”

The successful long-term sustainable adoption of any management system for crop production
is based on a combination of the agronomic, environmental and economic benefits delivered.
Economic benefits are ultimately measurable by the effect on the bottom line profits for
farmers.

In the farming systems trials undertaken, the data relating to the crop production
( canola/wheat yields ) and weed management ( RR vs.. TT ) systems from the Goomaling
trial was analyzed and converted to a Gross Margin economic assessment. In establishing the
Gross Margins for the comparative trials, notional values for the Roundup Ready Canola
Technology were included in the analysis.

On average all Roundup Ready canola weed management systems improved farmers Gross
Margin returns over a two year period (i.e. Canola – Wheat) when compared to a triazine
tolerant canola weed management system.

The Gross Margin analysis provided does not include an allowance for oil content. If included
it is anticipated the Gross Margin for the Roundup Ready Canola treatments would reflect a
further improvement versus both the conventional canola and triazine tolerant canola
production systems. (Figure 7.)

Figure 7. Summary of Two Year Gross Margins Comparing Various
Weed Management Systems in Canola.  Goomaling Western Australia 2000-01
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3) Environmental Benefits:

Roundup Ready Canola technology is a major component of current minimum tillage systems,
the adoption of Roundup Ready Canola will lead to a reduction in soil cultivation for seed bed
preparation and incorporation of soil residual herbicides, thus reducing the potential for soil
erosion and lowering fuel inputs. ( refer next section)

The strategic and planned use of environmentally friendly glyphosate, the active ingredient of
Roundup Herbicide, will allow farmers to substitute a range of selective post emergent
herbicides and pre-emergent soil residual herbicides with a sustainable canola weed
management control system based on the Roundup Ready Canola technology. A significant
proportion of the herbicides applied in Western Australia for pre-emergent or post-emergent
control of weeds in current triazine tolerant canola weed management systems can be replaced
by either a single application of glyphosate or the combination of glyphosate plus a co-
herbicide. (Figure 8)
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 Canadian Canola Industry Experience

GM Herbicide Tolerant canola was first introduced into the Canadian canola growing regions
in 1996, since that time there has been a steady increase in the adoption of GM canola
production systems by Canadian canola farmers (Figure 9). By 2002, in excess of 30, 000
Canadian canola farmers had grown Roundup Ready Canola as part of their canola production
and weed management system.
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Figure 9. GM Canola in Canada (1995 – 2002)
GM Canola vs Non- GM Canola

( Source: Canola Council of Canada)
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 In 2001, The Canola Council of Canada commissioned an independent study to assess the
agronomic, environmental and economic impact of the introduction of GM canola into
Canada’s canola production system. In total, 650 farmers were interviewed with 13 of these
farmers having their financial records between 1997 – 2000 applied to develop an economic
model to assess the impact on overall gross margins for Canadian canola growers who had
adopted GM canola production systems. A summary of the research results is presented in the
following table:
 

C a n a d ia n  G M  C a n o la  v s N o n  G M  C a n o la   
I m p a c t  S tu d y  (  1 9 9 7  – 2 0 0 0 )

(S o u r c e :  C a n o la  C o u n c i l  o f C a n a d a )

• $ 1 4 .3 6  /  H a  ($ C a n )  in c r e a s e  in  n e t r e tu rn  

(  Y ie ld  x  P r ic e  – In p u ts ,  la b o u r  e tc  )

I m p r o v e d  
R e tu r n s

• 1 0  %  in c re a s e  in  c a n o la  c ro p  y ie ld

• 1 .5  %  re d u c t io n  in  c a n o la  g ra in  d o c k a g e

I m p r o v e d  Y ie ld

• R e d u c tio n  in  to ta l f ie ld  o p e ra t io n s ,  r e s u l t e d  in  a  r e d u c t io n  

o f  3 1 .5  M il lio n  li t r e s  o f  f u e l u s e  in  2 0 0 0

• F u e l C o s t  s a v in g  o f  $  1 3 .1  M  ($ C a n )  @  4 2 c / lt  ($ C a n )

L o w e r  F u e l  U s e

• F e w e r  c u ltiv a tio n  p a s s e s ,  e s tim a te  o f  5 0  %  re d u c t io n

• 1 .0 5  M il lio n  h e c ta r e s  w i th  f e w e r  c u lt iv a t io n  p a s s e s

R e d u c e d  
C u lt iv a t io n

• 4 0  %  re d u c t io n  in  h e rb ic id e  c o s ts

• R e d u c tio n  o f  6 ,0 0 0  to n n e s  o f  h e rb ic id e  a p p li e d  in  2 0 0 0

H e r b ic id e  U s e

E v a lu a t io n  P a r a m e te rB e n e f it
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 Roundup Ready Canola Commercial Evaluation Plans for 2003
 
 In 2003, the commercial evaluation of Roundup Ready Canola in key canola growing regions
in south-eastern Australia will be limited to between 3000 – 5000 hectares and will focus on:
 

•  Demonstrating the compatibility of Roundup Ready Canola with current farming
systems

•  Demonstrating the management practices that will ensure sustainable use of the
Roundup Ready Canola technology and glyphosate herbicides with current
conservation tillage systems

•  Demonstrating the environmental, agronomic and economic benefits that
Roundup Ready Canola technology will offer Australian farmers

•  Providing a practical platform for the delivery of information and education to
stakeholders in GM canola (eg farmers, advisors, consultants )

•  Providing a process for the introduction and adoption of the Gene Technology
Grains Committee’s (GTGC) Guidelines for Supply Chain Management of GM
Canola as it applies to pre-farm, on-farm and post-farm gate management of GM
canola seed and grain

Summary

The1999, 2000 and 2001 Roundup Ready canola weed management and crop rotation systems
trials undertaken across the Australian grain growing regions have consistently demonstrated
superior performance versus current conventional canola and triazine tolerant canola
production and weed management systems.

Results from these trials support the commercial experience of farmers in Canada where
substantial savings on herbicides, fuel and time have resulted from the uptake of the
technology. Most importantly Canadian canola farmers and the canola supply chain are clearly
better off economically and have the resulting capacity to compete aggressively in supplying
price sensitive global vegetable oil markets with canola.

Monsanto’s proposed commercial evaluation of Roundup Ready Canola beginning in April
2003 will enable Australian farmers to assess the agronomic, environmental and economic
benefits of the Roundup Ready Canola technology under Australian farming conditions.

The commercial evaluation will provide the opportunity to demonstrate the integrity of the
Australian canola supply chain whether it is delivering canola grain into a domestic or export
market where there is a market specification for canola grain that has been produced either
conventionally or through an enhanced biotechnology based production system.

Most importantly, the commercial evaluation of Roundup Ready canola in 2003 will give
Australian farmers, for the very first time, commercial access to the same technology that has
enabled their North American competitors to achieve superior performance. As with
Australian cotton growers’ rapid adoption of GM cotton over the past seven years, the
introduction of Roundup Ready canola in 2003 gives Australian grain growers the opportunity
to improve their profitability and to maintain their reputation at the forefront of world
agriculture in an increasingly competitive global marketplace.
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APPENDIX 10

COPY OF THE GENE TECHNOLOGY AGREEMENT

GENE TECHNOLOGY AGREEMENT577

AN AGREEMENT made the                       day of                                 Two Thousand and
One, between –

The COMMONWEALTH OF AUSTRALIA ("the Commonwealth") and
The STATE OF NEW SOUTH WALES;
The STATE OF VICTORIA;
The STATE OF WESTERN AUSTRALIA;
The STATE OF QUEENSLAND;
The STATE OF SOUTH AUSTRALIA;
The STATE OF TASMANIA;
The NORTHERN TERRITORY OF AUSTRALIA and
The AUSTRALIAN CAPITAL TERRITORY
(collectively called “the States and Territories”).

RECITALS

The Commonwealth and the States and Territories, recognising that there are existing
legislative schemes that regulate some products of gene technology, have agreed that:

A. there is a need for a co-operative national legislative scheme to protect the health
and safety of people and to protect the environment, by identifying risks posed by,
or as a result of, gene technology and by managing those risks through regulating
certain dealings with genetically modified organisms; and

B. the Scheme should:

(a) provide an efficient and effective regulatory system for the application of gene
technologies;

(b) operate in a seamless manner in conjunction with existing Commonwealth and
State regulatory schemes relevant to genetically modified organisms and
products derived from such organisms (for example, the schemes that regulate
food, therapeutic goods, agricultural and veterinary chemicals and industrial
chemicals);

                                                     
577

 The Committee notes that the effective date of commencement of this agreement is September 11 2001.
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(c) be nationally consistent, drawing on power conferred by the Commonwealth,
State and Territory Parliaments;

(d) be based on a scientific assessment of risks undertaken by an independent
regulator, whose decisions must be consistent with policy principles issued by
a Council of Ministers concerning social, cultural, ethical and other non-
scientific matters (which principles must not derogate from the health and
safety of people or the environment);

(e) ensure that the regulatory burden is commensurate with the risks and consistent
with achieving the objectives referred to in Recital A;

(f) be characterised by decision-making that is transparent, and that incorporates
extensive stakeholder and community involvement;

(g) be able to be amended to respond to the development of gene technologies and
their uses; and

(h) be consistent with Australia’s relevant international treaty obligations.

THE PARTIES AGREE AS FOLLOWS–

PART 1 – PRELIMINARY

1. This Agreement may be cited as the Gene Technology Agreement.

2. This Agreement commences upon execution by the Commonwealth and four other
Parties (which shall include at least three States).

3. The purpose of this Agreement is to facilitate a national gene technology
regulation scheme.

4. This Agreement is not intended to create any legal or justiciable obligation
whatsoever upon any of the Parties, either as between them or as between a Party
and any other person.  All disputes arising between the Parties which relate to this
Agreement or associated matters will be resolved in accordance with clause 41.

5. In this Agreement, unless the context otherwise requires –

‘Commonwealth Act’ means the Gene Technology Act 2000 of the
Commonwealth;

‘Council’ means the Ministerial Council established by Clause 13 and defined
by section 10 of the Commonwealth Act;
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‘Legislation’ includes regulations;

‘Party’ means a signatory to this Agreement;

‘special majority’ means at least two-thirds of the Parties;

‘Scheme’ means the totality of the legislation enacted and to be enacted by the
Parties under this Agreement;

‘State’ does not include the Australian Capital Territory and the Northern
Territory of Australia;

‘State or Territory Bill’ means a State or Territory Bill referred to in Clause 9
and ‘State or Territory Act” has a corresponding meaning;

‘wind-back provision’ means section 14 of the Commonwealth Act; and

terms defined in the Commonwealth Act have the same meaning when used in
this Agreement.

PART 2 –NATIONAL GENE TECHNOLOGY LEGISLATION

6. Unless the Council otherwise determines in accordance with Part 5 of this
agreement, the Commonwealth will use its best endeavours to ensure that the
Commonwealth Act, among other things, continues:

(a) to provide for a Gene Technology Regulator (the Regulator) to oversee and
manage the assessment of risks to the health and safety of people and the
environment associated with dealings with genetically modified organisms
(GMOs).  The Regulator is:

(i) to be appointed and dismissed only with the approval of a majority of the
jurisdictions (except where the Commonwealth Act provides that dismissal
by the Governor-General is mandatory);

(ii) not to be subject to direction in performing functions and exercising
powers under the Scheme, but will be bound to act in accordance with
policy principles issued by the Council, and is to have regard to policy
guidelines issued by the Council; and

(iii) at the request of the Council, to develop draft policy principles, policy
guidelines and codes of practice, and provide information and advice to the
Council;
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(b) to prohibit persons from dealing with a GMO unless the dealing is exempt, is
a notifiable low risk dealing, is included on the GMO Register or is licensed
by the Regulator;

(c) to provide for a risk assessment process that requires the Regulator to seek
advice from the States and Territories on an application for a licence to
authorise the intentional release into the environment of a GMO, both on
matters relevant to the preparation of the risk assessment and risk
management plan, and on that assessment and plan following their
preparation;

(d) to provide for the Council to issue:

(i) policy principles in relation to ethical issues, recognising areas (if any)
designated under State law for the purpose of preserving the identity of
GM crops or non-GM crops for marketing purposes, and other matters
prescribed by regulation (which may relate to matters other than human
health and safety or the environment);

(ii) policy guidelines in relation to matters relevant to the functions of the
Regulator; and

(iii) codes of practice in relation to gene technology which may be applied by
the Regulator as conditions of a licence;

(e) to provide for a Gene Technology Technical Advisory Committee, the
chairperson of which is appointed only with the approval of a majority of
jurisdictions.  The members of the Committee are to be appointed on the basis
of their skills or experience in one or more scientific disciplines.  The
Committee is to provide scientific and technical advice, at the request of the
Regulator or the Council, on: gene technology, GMOs and GM products;
applications made under the Scheme; biosafety aspects of gene technology;
and the need for and content of policy principles, policy guidelines, codes of
practice, and technical and procedural guidelines;

(f) to provide for a Gene Technology Community Consultative Committee, the
chairperson of which is  appointed only with the approval of a majority of
jurisdictions.  The members of the Committee are to be appointed on the basis
of skills or experience of relevance to gene technology.  The Committee is to
provide advice, at the request of the Regulator or the Council, on: matters of
general concern in relation to GMOs; or the need for and content of policy
principles, policy guidelines, codes of practice, and technical and procedural
guidelines;

(g) to provide for a Gene Technology Ethics Committee, the chairperson of
which is appointed only with the approval of a majority of jurisdictions.  The
members of the Committee are to be appointed on the basis of their skills or
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experience in ethical issues or certain other fields relevant to ethical issues
posed by gene technology.  The Committee is to provide advice, at the
request of the Regulator or the Council, on: ethical issues relating to gene
technology; the need for and content of codes of practice in relation to ethics
in respect of the conduct of dealings with GMOs; and the need for and
content of policy principles in relation to dealings with GMOs that should not
be conducted for ethical reasons;

(h) to provide that when a State or Territory Act is declared by the responsible
Commonwealth Minister to be a corresponding State law and that State or
Territory gives a wind-back notice to the responsible Commonwealth
Minister, the application of the Commonwealth Act in that State or Territory
is limited so that it does not apply:

(i) to a dealing that would otherwise have been regulated by the
Commonwealth Act only because of section 51(ix) of the Constitution (the
quarantine power); or

(ii) to a dealing with a GMO undertaken by a higher education institution or a
State or Territory agency (including a State or Territory instrumentality or
a company controlled by a State or Territory), or by a person authorised to
undertake the dealing by a licence held under a State or Territory Act by a
higher education institution or a State or Territory agency;

such dealings are to be regulated by the corresponding State law;

(i) not to preclude any State or Territory law that is capable of operating
concurrently with the Commonwealth Act from operating according to its
terms (other than a law not forming part of the Scheme which regulates
dealings with GMOs by reference to their character as such and which is
prescribed under the Commonwealth Act);

(j) to allow the relevant agency of each State and Territory access to all
information (including confidential commercial information) provided to the
Regulator by a person who intends to deal with a GMO in connection with an
application or notification under the Scheme, for the purpose of the States and
Territories performing duties or functions under the Scheme; and

(k) to provide for the Regulator to maintain a publicly available record of all
dealings in Australia that involve GMOs or GM products, including
particulars of the dealings (other than confidential commercial information).

7. The Commonwealth will also use its best endeavours to ensure that the Gene
Technology (Consequential Amendments) Act 2000 continues to require that
existing regulators of GM products (including those established by the existing
schemes for the regulation of food, therapeutic goods, agricultural and veterinary
chemicals and industrial chemicals):
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(a) seek advice from the Regulator in relation to any application for approval of a
GM product;

(b) take such advice into account in making a decision under the relevant
scheme; and

(c) notify the Regulator of all decisions made in relation to GM products to
enable those decisions to be entered on a central, publicly available database
of all GMOs and GM products, maintained by the Regulator.

8. The relevant responsible Commonwealth Minister will recommend to the
Governor-General the making of regulations:

(a) under the Commonwealth Act, to provide (among other things) that the
chairperson of each of the Gene Technology Technical Advisory Committee,
the Gene Technology Community Consultative Committee and the Gene
Technology Ethics Committee will be dismissed only with the approval of a
majority of jurisdictions (except where the regulations provide that dismissal
by the Minister is mandatory); and

(b) under the Trans-Tasman Mutual Recognition Act 1997 (Commonwealth), to
exclude from that Act the laws forming part of the Scheme;

and will maintain those regulations unless the Council otherwise determines in
accordance with Part 5 of the agreement.

9. Each State and Territory will submit to its Parliament as soon as possible a Bill or
Bills to form part of the Scheme, for the purpose of ensuring that the Scheme
applies consistently to all persons, things and activities within Australia.  Each
State and Territory will use its best endeavours to secure the passage of the Bill or
Bills submitted to its Parliament, as introduced, and commencement of the Act(s)
by 31 December 2001.

10. The Bill or Bills referred to in clause 9 will, among other things:

(a) confer functions and powers on the Regulator, the Gene Technology
Technical Advisory Committee, the Gene Technology Community
Consultative Committee and the Gene Technology Ethics Committee in the
same terms as those in the Commonwealth Act;

(b) prohibit persons from dealing with a GMO unless the dealing is exempt, is a
notifiable low risk dealing, is included on the GMO Register, or is licensed by
the Regulator;

(c) provide for a risk assessment process that requires the Regulator to seek
advice from the States and Territories on an application for a licence to
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authorise the intentional release into the environment of a GMO, both on
matters relevant to the preparation of the risk assessment and risk
management plan, and on that assessment and plan following their
preparation;

(d) provide for the Council to issue:

(i) policy principles;

(ii) policy guidelines; and

(iii) codes of practice;

as defined in the Commonwealth Act;

(e) bind the Crown in right of the State or Territory (as the case requires);

(f) provide for information referred to in Clause 6(j) which is confidential
commercial information to be kept confidential (except as authorised or
required by law), and for a criminal penalty for any agent of the State or
Territory who breaches that obligation; and

(g) appropriate for payment to the Commonwealth amounts equal to the amounts
received or recovered by a State or Territory under a State or Territory Bill.

11. Each State and Territory will use its best endeavours to ensure that its law(s)
forming part of the Scheme continues to provide for the matters described in
clause 10.

12. A State or Territory which wishes the wind-back provision to operate in relation
to it will give to the responsible Commonwealth Minister as soon as practicable
after the enactment of the State or Territory Act(s), a written wind-back notice.

PART 3 – THE GENE TECHNOLOGY MINISTERIAL COUNCIL

13. There is established a Council of Ministers to be known as the Gene Technology
Ministerial Council.

14. The Council consists of one member from each Party, who shall be the Minister
nominated by each Party’s Head of Government.  That Minister will be
responsible for presenting the view of his or her Government as a whole on the
matters considered by the Council.

15. A Minister of a Party who is not a member of the Council may attend and
participate in any meeting of the Council as an observer, but may not vote.
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16. The functions of the Council are to:

(a) issue policy principles, policy guidelines and codes of practice to govern the
activities of the Regulator and the operation of the Scheme;

(b) approve proposed regulations for the purpose of the Scheme;

(c) approve the appointment (and, if necessary, the dismissal) of the Regulator,
and of the chairpersons of the Gene Technology Technical Advisory
Committee, the Gene Technology Community Consultative Committee, and
the Gene Technology Ethics Committee, and advise the responsible
Commonwealth Minister on the appointment of the members of those bodies;

(d) ensure co-ordination with other Ministerial Councils on matters relating to
gene technology and, in particular, harmonisation of regulatory processes
relating to GM products;

(e) oversee generally the implementation of the Scheme;

(f) consider and, if thought fit, agree on proposed changes to the Scheme;

(g) initiate a review of the Scheme in accordance with Part 6; and

(h) perform any other function conferred on the Council by this Agreement.

17. A member of the Council may appoint another Minister to act in his or her stead
for the purpose of any meeting or decision of the Council.  An acting member has,
for the purposes of this Agreement, all the powers and functions of the Minister
who is the member of the Council, and is to be responsible for presenting the view
of his or her Government as a whole on the matters considered by the Council.

18. The Council will meet at such times and places as a majority of the Council
determines.

19. The chairperson of the Council until 30 June 2002 will be the responsible
Commonwealth Minister.  Thereafter, the chair of the Council will be rotated
annually (or at such longer intervals as the Council may determine).

20. The quorum for a Council meeting will be at least half of the members of the
Council.

 
21. Questions arising in the Council will be determined in accordance with the

Scheme, or otherwise by a majority of all members of the Council (except in the
case of a resolution referred to in clause 33, which will be determined by a special
majority).
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22. Subject to clause 21, a question arising in the Council may be determined without
a meeting in such manner as the Council determines (including by teleconference,
videoconference, mail, or electronic mode of communication).  In all cases, a
copy of the proposed resolution will be circulated to all members of the Council
before a vote is required.

 
23. Where a matter under consideration by the Council affects the functions of

another Ministerial Council, the chairperson will initiate discussions with the chair
of the other Ministerial Council(s).  In such discussions, the chair of the Council
will act in a manner consistent with his or her capacity as a representative of the
Council.

 
24. The Council may invite a representative of another Ministerial Council to attend

and participate in a meeting of the Council as an observer.
 
25. Subject to this Agreement, the Council may regulate its own procedure, and for

that purpose the Council may make, amend and revoke rules of procedure.

PART 4 – ROLES OF THE PARTIES IN THE ADMINISTRATION AND
ENFORCEMENT OF THE SCHEME

26. The Parties intend that a State or Territory which wishes to assist in the
administration and enforcement of the Scheme will negotiate with the
Commonwealth with a view to concluding a bilateral agreement on a fee-for-
service basis.  The negotiations will consider the resources and expertise required
by the State or Territory, the level of payment for the proposed services and any
other relevant matter.  Any agreement will be consistent with clauses 27, 28 and
29.

27. The Commonwealth will reimburse a State or Territory for reasonable costs
incurred by a State or Territory in relation to:

(a) the performance of functions delegated by the Regulator under the Scheme to a
State or Territory official;

(b) the exercise of powers conferred under the Scheme on a State or Territory
official who is appointed by the Regulator to act as an inspector; and

(c) the provision of advice and assistance requested by the Regulator (other than
under a mandatory provision of the Scheme requiring the Regulator to seek
comments), including the provision of location-specific information relevant to
applications.

28. The States and Territories will be responsible for other costs incurred by them in
connection with their participation in the Scheme, including:

(a) costs incurred in providing advice to the Regulator on applications and on draft
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risk assessments and risk management plans (other than costs referred to in
paragraph 27(c));

(b) costs incurred in bringing a prosecution under a corresponding State or
Territory law; and

(c) costs incurred in contributing to policy development, including costs
associated with meetings of the Council and meetings of officials.

29. Where the services of a State or Territory official are made available to assist the
Regulator, the Commonwealth will pay the State or Territory an amount equal to
the employment costs (comprising salary and on-costs) of the official for the
duration of the secondment, in proportion to the percentage of the official’s time
spent assisting the Regulator in connection with the performance of the
Regulator’s functions.

30. The Commonwealth will enable access for States and Territories to both publicly
available and confidential information held by the Regulator in connection with
applications, notifications and licences, and monitoring, inspections and
enforcement under the Scheme.  Electronic access will be provided to publicly
available information and, where appropriate security arrangements permit, to
confidential information.

31. The Parties will informally exchange information of a kind, and at intervals, to
facilitate the effective and efficient operation of the Scheme.

PART 5 – MAINTENANCE OF A NATIONALLY CONSISTENT SCHEME
OVER TIME AND AMENDMENT OF THE SCHEME

32. The Parties agree to use their best endeavours to ensure that the legislation
forming part of the Scheme (including all subordinate instruments) will remain
nationally consistent.

 
33. Any Party that proposes to amend its legislation forming part of the Scheme will

submit the proposed amendments to the Council for consideration before
introduction of the amendments.  The amendments will be submitted at least one
month before introduction (unless a different minimum notice period is
determined by the Council).  Each Party agrees that it will not introduce such an
amendment unless the Council has by special majority resolved to approve the
proposed amendment.

 
34. Where the Council approves an amendment to legislation forming part of the

Scheme, all Parties will (unless otherwise agreed by the Council) introduce
appropriate amendments to their legislation to ensure that the Scheme remains
nationally consistent.
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35. Any Party that proposes to introduce legislation that would affect the Scheme (but

not amend legislation forming part of the Scheme) will give written notice to the
Council of the effect of its legislative proposals on the Scheme, at least one month
before introduction of the legislation (unless a different minimum notice period is
determined by the Council).

 
36. Each Party will use its best endeavours to ensure that any subordinate instrument

issued by the Council is not disallowed by its Parliament.

PART 6 – REVIEW OF IMPLEMENTATION AND EFFECTIVENESS

37. The Parties will review this Agreement and the Scheme no later than four years
after the commencement of this Agreement.  Further reviews will be conducted at
intervals of no more than five years.

38. Each such review will invite public submissions and be conducted in consultation
with:

(a) the Regulator;

(b) the Gene Technology Technical Advisory Committee, the Gene Technology
Community Consultative Committee and the Gene Technology Ethics
Committee; and

(c) such scientific, consumer, health, environmental, and industry groups as the
Parties consider appropriate.

PART 7 - AMENDMENT OR VARIATION OF AGREEMENT

39. Where a Party considers that an amendment to this Agreement would be
desirable, it may request consultations with the other Parties.

40. Any amendment to this Agreement agreed upon by all Parties will be contained in
a notice signed by and given to all Parties, and the notice will include the date on
which the amendment will come into force.

PART 8 - DISPUTE RESOLUTION

41. Where a dispute arises under this Agreement:

(a) the members of the Council will negotiate to resolve the dispute; and
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(b) if the negotiation fails, the Council will refer the dispute to Heads of
Government or their nominated representatives to seek a resolution.

PART 9 – WITHDRAWAL AND TERMINATION

Any Party that intends to withdraw from this Agreement must give at least 12 months
notice in writing to each of the other Parties.  At the expiration of that period, the Party
may withdraw from the Agreement by giving written notice to all other Parties stating
the date that the withdrawal will be effective.
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APPENDIX 11

TERMS OF REFERENCE OF THE GENE TECHNOLOGY

INTERDEPARTMENTAL COMMITTEE

GENE TECHNOLOGY INTERDEPARTMENTAL COMMITTEE

TERMS OF REFERENCE

As agreed at the GTIDC Meeting, 19 June 2002

To review and coordinate Western Australia's technical advice to the Office of
the Gene Technology Regulator (OGTR) as required under the Gene
Technology Act 2000 (Clth) on individual GM licence dealings.

•  To establish the State's position, questions and reservations on all licence
applications.  Includes comment on the Application and on the Risk Assessment
and Risk Management - the two phases of consultation required by the Act.  The
applications cover all areas of GM research and development - health,
environment, agriculture, horticulture and forestry.

To provide a mechanism for consultation with respect to the development of
policy principles and codes of practice defined under the Act.

•  The scope for the development of policy principles under the Act is limited.  At the
inaugural meeting of the Gene Technology Ministerial Council, the Ministers
agreed to a process for the development of these instruments which includes an
inclusive, consultative process.

•  Work has started on a policy principle to provide constitutional certainty for
GM/GM free designated areas declared under State and Territory legislation.

To provide policy advice to the Western Australian Government on matters
relating to gene technology which are in the scope of the national cooperative
gene technology regulatory scheme.

•  The lead Minister for gene technology is the Minister for Agriculture, Forestry and
Fisheries.  It is recognised that gene technology impacts on a number of
agencies.  In addition, the Premier is the Minister for Science.  It is important that
any policy advice given to the Western Australian Government reflects the
position of all Ministers.  It is important that when covering Agriculture and Health,
the Minister will require a well informed opinion from both these areas as well as
environmental expertise.
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APPENDIX 12

NATIONAL LEGISLATIVE STRUCTURES

The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to
the issue of uniformity in legislation which were endorsed by the 1996 Position Paper.  A brief
description of each is provided below.

Structure 1: Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in
its operation to matters not falling within the Commonwealth’s
Constitutional powers.

Structure 2: Complementary or Mirror Legislation.  For matters which involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Structure 3: Template, Co-operative, Applied or Adopted Complementary
Legislation.  Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Structure 4: Referral of Power.  The Commonwealth enacts national legislation
following a State’s referral of legislative power to the
Commonwealth under section 51 (xxxvii) of the Australian
Constitution.

Structure 5: Alternative Consistent Legislation.  Host legislation in one
jurisdiction is utilized by other jurisdictions which pass legislation
stating that certain matters will be lawful in their own jurisdictions if
they would be lawful in the host jurisdiction.  The non-host
jurisdictions cleanse their own statute books of provisions
inconsistent with the pertinent host legislation.

Structure 6: Mutual Recognition.  Recognizes the rules and regulation of other
jurisdictions.  Mutual recognition of regulations enables goods or
services to be traded across jurisdictions.  For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.



Environment and Public Affairs Committee EIGHTH REPORT

342 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

Structure 7: Unilateralism.  Each jurisdiction goes its own way.  In effect, this is
the antithesis of uniformity.

Structure 8: Non-Binding National Standards Model.  Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation.  Such decisions are, however,
variable by the respective State or Territory Ministers.

Structure 9: Adoptive Recognition.  A jurisdiction may choose to recognize the
decision-making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.
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SUMMARY OF CANOLA INDUSTRY STEWARDSHIP PROTOCOLS
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APPENDIX 16

OVERVIEW OF STATUS OF GM ISSUES IN OTHER

JURISDICTIONS

1 INTRODUCTION

1.1 This appendix provides a general overview of the positions of various jurisdictions on
issues relating to gene technology, GM food crops and GM products.

1.2 Commercialisation of GM crops commenced in 1995 in North America.

1.3 World-wide over 53 million hectares of land are currently used for the commercial
production of GM crops.578  The US (70%), Argentina (14%) and Canada (9%) are the
major producers, but other countries such as China are increasing GM planting. The
main crops planted are soybean (53%), maize (27%), cotton (9%) and oilseeds
(8%).579

1.4 In the EU, less than 20 000 hectares (or 0.03% of world-wide area) are used for GM
crops, most of which is planted with maize grown in Spain and France.

1.5 The EU imports about 30 million tonnes of GM soybean (from the US and Argentina)
largely for use in animal feed.580

1.6 The rate of adoption of GM crops has increased 30 fold between 1996 and 2001.  The
Productivity Commission’s Modelling Possible Impacts of GM Crops on Australian

Trade staff research paper provides a summary of the rate of adoption of GM crops:

In 2001, GM crops were grown by approximately 5.5 million farmers

in 13 countries and covered around 4 per cent of the world’s
agricultural land.581  Between 2000 and 2001, the area planted with

GM crops increased by 19 per cent, despite consumer concerns in
some markets.  However, this adoption has not been uniform across

countries or crop species.  The most significant adopters have been

                                                     
578

 Stone, Susan., Matysek, Anna., and Dolling, Andrew., Modelling Possible Impacts of GM Crops on
Australian Trade , Staff Research Paper, Productivity Commission, October 2002.

579
 http://europa.eu.int/comm/dgs/health_consumer/newsletter/200109s1/09_en.htm

580
 These are figures published in 2001 at http://europa.eu.int/comm/dgs/health_consumer/newsletter/

200109s1/09_en.htm

581
 That equates to 53 million hectares.  Stone, Susan., Matysek, Anna., and Dolling, Andrew., Modelling

Possible Impacts of GM Crops on Australian Trade, Staff Research Paper, Productivity Commission,
October 2002, p1.
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the United States, Argentina, Canada and China.  The dominant crops

have been soybeans, corn (maize), cotton and canola.582

1.7 While many countries are proponents of gene technology and consider GM products
safe, not all countries or consumers have been receptive to the introduction of
genetically modified ingredients into the human food chain.

2 IN AUSTRALIA

GM crops in Australia

2.1 Farming accounts for 2.6% of Australia’s gross domestic product.583  Australia is a
major grower of both cotton and canola, which in 2000 accounted for almost 20 per
cent of the gross value of Australia’s total principal crop production, and to a smaller
extent, a producer of corn and soybeans.584  Wheat, barley and sugarcane are also
grown on a large scale in Australia.

2.2 Australia has been much slower and more cautious in its adoption of GM crops than
countries such as the US, Argentina and Canada, where adoption of GM crops has
been rapid and widespread.

2.3 The Commonwealth Bill and two related Bills, were introduced into the House of
Representatives on June 22 2000.  The Bills were passed by that House on August 30
2000.  On June 28 2000, the Senate referred the provisions of the Gene Technology
Bill 2000 to the Community References Committee for inquiry and report.  The
Committee reported its findings and recommendations to the Senate in November
2000 in a comprehensive report  A Cautionary Tale: fish don’t lay tomatoes: Report

on the Gene Technology Bill 2000.585

2.4 The Commonwealth Act commenced in 2001.  The Commonwealth Act forms a
major component of the national regulatory scheme for gene technology.  As part of
that scheme, the Act established the Office of the Gene Technology Regulator,
together with the high level, independent position of the Gene Technology Regulator
(Regulator).

2.5 The Regulator is responsible for regulating gene technology research and development
across Australia, working closely with the Commonwealth, State and Territory

                                                     
582

 Ibid, pxv.

583
 Ibid, p5.

584
 Ibid, p6.

585
 For a comprehensive discussion of the Bill and related issues please refer to the Senate Committee

Report.
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Governments, the community, research institutions and private organisations.  The
OGTR is responsible for issuing licences for dealings with GMOs.

2.6 To date in Australia, only four licences for the commercial release of GM plants have
been granted, two for varieties of GM cotton and two for varieties of GM carnation.586

The Productivity Commission reports that “in 2001, 33 per cent of Australia’s cotton

crop was GM the maximum allowed under requirements specified by the National
Registration Authority.”587

2.7 Both Monsanto Australia Ltd and Bayer CropScience Pty Ltd have lodged
applications with the Office of the Gene Technology Regulator for the commercial
release of GM canola in Australia.  A decision of the Regulator in response to these
applications is expected mid-2003.

2.8 Over 100 field trials have been approved by the OGTR to test GM varieties of wheat,
barley, sugarcane, field peas, potatoes, lupins, pineapples and apples.588

2.9 Applications for licensed dealings with GMOs relate not only to agricultural and food
crops; but also to medical or pharmaceutical products, such as the development of new
vaccines.589

Labelling

2.10 The safety surrounding GM foods has attracted considerable attention.  Labelling or
not labelling GM foods is one of government and industry’s responses to the
commercial production of GM foods and or products containing GM ingredients.

2.11 In Australia, Food Standards Australia New Zealand (FSANZ), in conjunction with
the Commonwealth and State and Territory Governments and the New Zealand
Government, are responsible for developing food standards.

2.12 In July 2000, the Australia New Zealand Food Standards Council of Health Ministers
agreed to new labelling measures for GM foods.  The new food standard requires the
labelling of food and food ingredients where novel DNA and/or novel protein is

                                                     
586

 Products licensed for commercial release are: GR1, a carnation with a longer vase life; GR2, a  violet
carnation; GR3 Bt (Insect resistant) cotton and GR9 Roundup Ready® Herbicide Resistant Cotton,
http://www.ogtr.gov.au/gmorec/grlist.htm.

587
 Stone, Susan., Matysek, Anna., and Dolling, Andrew., Modelling Possible Impacts of GM Crops on

Australian Trade, Staff Research Paper, Productivity Commission, October 2002, p6.

588
 Ibid, p6.  See also the Office of the Gene Technology Regulator website: http://www.ogtr.

gov.au/gmorec/currsites.htm.

589
 The OGTR has received an application from CSL Limited for a licence for release of live genetically

modified cholera vaccine (Orochol®), http://www.ogtr.gov.au/rtf/ir/dir033.rtf.
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present in the final food.  It also requires labelling of food and ingredients where the
food has altered characteristics.590

2.13 The mandatory labelling requirements in Australia and New Zealand took effect from
December 7 2001.

2.14 The new standard allows any one ingredient in a food to contain up to one per cent of
GM material, where its presence in the ingredient is unintended.

2.15 Not all governments have responded to the arrival of GM foods on supermarket
shelves with labelling requirements.  In particular, countries such as the US and
Canada, the largest growers of GM crops, have rejected calls for mandatory
labelling.591

2.16 Attached is an International Status Summary on Labelling for Products Containing
Genetically Modified Organisms (GMOs) produced by the National Food Processors
Association in the US, which provides a useful summary of the labelling requirements
for GMOs in numerous countries around the world, as at October 2002.592

(Attachment 1).

The WA position

2.17 The Main Bill and the Amendment Bill are currently before the Council of the
Parliament of WA.  The Bills were referred to the Council’s Standing Committee on
Environment and Public Affairs for inquiry, which has been the subject of this report.

2.18 In 2001, the WA Premier, Hon Geoff Gallop MLA announced a five-year moratorium
on the commercial release of GM crops in Western Australia.593  That moratorium is
currently in effect until 2006, though the Committee has noted the moratorium is not
legally enforceable at present.  The moratorium does not preclude Regulator-approved
GM field trials, such as the GM cotton currently being trialled in the Shire of
Broome.594
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 Fitzgerald, Paula., Agri-food Awareness Australia, Genetically Modified Organisms: Guiding Meaningful
Opinions, http://www.natsoc.org.au/html/papers/fitz.pdf, p2-3.  This gene technology booklet was
launched at the Western Australian Farmers Federation on March 13, 2002.  See
http://www.afaa.com.au/media/130302.pdf.

591
 The Canadian Biotechnology Advisory Committee, in its report Improving the Regulation of Genetically

Modified Foods and Other Novel Foods in Canada recommended that Canada adopt a voluntary labelling
system, despite the fact that “a majority of respondents to our Interim Report urged a mandatory system”,
pxi.

592
 http://www.nfpa-food.org/members/international/Biotechchart.pdf.

593
 Hon Geoff Gallop MLA, Premier of Western Australia., Direction Statement: Genetically Modified

Organisms, undated.  http://www.premier.wa.gov.au/policies/genetically_modified_organisms_DS.pdf

594
 Conditions of Licence DIR 012/2002, Monsanto Australia Ltd – Cotton.  Note in relation to herbicide and

insect resistance, http://www.ogtr.gov.au/rtf/gmore/dir012.lic.rtf.
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2.19 There are no commercial GM crops currently being planted in WA.  Further, the
Committee has also noted in the text of its report, that both Monsanto Australia Ltd
and Bayer CropScience Pty Ltd have given an undertaking to the Minister for
Agriculture not to plant GM canola in Western Australia in 2003, regardless of the
decision of the Regulator on the application for commercial release of their respective
varieties of GM canola.

2.20 The Government has also introduced the GMCFA Bill, which is currently before the
Council.  The purpose of the Bill is “to prohibit the cultivation of certain genetically
modified food crops in designated areas of the State and to provide for destruction in

certain cases.”595

Activities in WA with Gene Technology

2.21 A number of institutions in Western Australia are conducting research with GMOs,
including the Department of Agriculture, universities, the Centre for Legumes in
Mediterranean Agriculture (CLIMA) and Grain Biotech Australia Pty Ltd.

2.22 CLIMA is a cooperative venture between the Department of Agriculture, the
University of Western Australia, Murdoch University and the CSIRO.  Together, these
institutions undertake research collaborations with other research organisations
nationally and internationally.596  CLIMA is a publicly-funded, non-profit research
centre dedicated to providing solutions to problems faced by legume growers, industry
and consumers in Australia.  Much of its funding comes from the Grains Research and
Development Corporation.597  One of CLIMA’s areas of research involves genetic
modification of lupins and other grain legumes for improved disease-resistance,
adaptation and nutritional quality.

2.23 Grain Biotech Australia Pty Ltd is a private Australian company, whose investors are
predominantly Western Australian growers (including the Council of Grain Grower
Organisations).  Grain Biotech is currently developing salt-tolerant wheat.598

Other States and Territories’ positions

2.24 All Australian States and Territories have signed the Gene Technology Agreement
(GTA) and are committed to participating in the national regulatory scheme.

                                                     
595

 This information is contained in the long title of the Genetically Modified Crops Free Areas Bill 2003
which was introduced into the Legislative Council on June 24 2003.

596
 Submission No 21 from the Centre for Legumes in Mediterranean Agriculture.

597
 The Grains Research and Development Corporation is one of the world’s leading grains research

organizations, responsible for planning, investing and overseeing research and development, delivering
improvements in production, sustainability and profitability across the Australian grains industry,
http://www.grdc.com.au/about/summary.htm

598
 Submission No 9 from the Grain Biotech Australia Pty Ltd.
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However, the position of the States and Territories, to date, has not been uniform in
respect of the passing of the State legislation, and also in respect of their eagerness to
adopt gene technology in their agricultural sectors.

2.25 Not all States currently have corresponding legislation to the Commonwealth Act.

Queensland

2.26 The Gene Technology Bill 2001 (Qld) was introduced into the Legislative Assembly
on September 11 2001.  The Bill was considered by the Scrutiny of Legislation
Committee and reported on in the Alert Digest Issue No 6 of 2001.

2.27 The Gene Technology Act 2001 (Qld) was assented to on October 25 2001 and
commenced in full on November 1 2001.  The Queensland Act has been deemed
‘corresponding legislation’.

2.28 A Code of Ethical Practice for Biotechnology in Queensland (Code), in conjunction
with the Gene Technology legislation and proposed legislative measures to regulate
the cloning of humans, are designed to provide the biotechnology industry with a clear
regulatory framework that also addresses community issues and expectations about
the biotechnology revolution

Code of Ethical Practice for Biotechnology

2.29 The Code, which became effective on September 1 2001, is an initiative of the
Queensland Government to provide an ethical framework to guide the conduct of
biotechnology in that State.  The Code sets out a number of ethical principles to guide
biotechnology research and development in all major sectors of the biotechnology
industry in Queensland.

2.30 The Code applies to all Queensland government agencies, research centres,
laboratories and public hospitals that conduct biotechnology activities; all private
sector companies, academic institutions and research bodies that receive funding from
the Queensland Government to undertake biotechnology activities; and all cooperative
research centres that receive funding from the Queensland Government to undertake
biotechnology activities or which have the State as a participating member.

2.31 Non-adherence to the Code could result in the suspension of state funding and a
review of the funding arrangement.  Statutory penalties may apply if the conduct is not
in compliance with the relevant legislation.

2.32 The Code also incorporates guidelines for the management of potential conflicts of
interest that may affect biotechnology researchers and organisations such as conflicts
between the commercial and research objectives of a project.
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Victoria

2.33 The Gene Technology Bill 2001 (Vic) was introduced into the Victorian Parliament’s
Legislative Assembly on August 22 2001.  The Scrutiny of Acts and Regulations
Committee reported on the Gene Technology Bill 2001 in its Alert Digest No 9 of
2001 (September 18 2001), prior to its passage through the two Houses of
Parliament.599

2.34 The Gene Technology Act 2001 (Vic) was assented to October 30 2001 and
commenced on December 1 2001 and has been deemed a ‘corresponding law’.

2.35 A one-year moratorium on the commercial production of GM canola in Victoria was
announced on May 8 2003 to allow a detailed study of its impact on Victorian export
markets.600

2.36 The Victorian Government has also indicated that it will work to establish equitable
arrangements that will allow the co-existence of GM, non-GM and organic production
and have the flexibility to allow producers to respond to changing market
opportunities.

2.37 Responsibility for the implementation of agricultural production and supply-chain
management systems for GM crops to achieve this will remain with industry, under
the close watch of the Government.

2.38 The Government has indicated that it will reassess this position if evidence emerges
that the Victorian community will be disadvantaged by the introduction of some or all
GM crops.

2.39 Looking ahead, the Government has indicated that it will:

•  within the current regulatory and management framework, work to achieve
the identified goals in line with the guiding policy principles;

•  continue to support research and development in agrifood application of gene
technology under the strict regulation provided by the national gene
technology regulatory scheme;

                                                     
599

 For comment on the Gene Technology Bill 2001 (Vic) see Alert Digest No.9 of 2001 at
http://www.parliament.vic.gov.au/sarc/2001alters/01alt9.html.

600
 Hon Bob Cameron MLA, Minister for Agriculture (Victoria), Media Release, ‘No Commercial GM

Canola this year’, May 8 2003. See http://www.dpc.vic.gov.au/domino/Web_Notes/newmedia.nsf/
bc348d5912436a9cca256cfc0082d800/5e53d5c638151243ca256d2000806d53?OpenDocument,
(accessed June 27 2003).



Environment and Public Affairs Committee EIGHTH REPORT

364 \\COUNCIL1\DATA\WKGRP\DATA\EP\eprp\ep.gen.030711.rpf.008.xx.a.doc

•  monitor the effectiveness of Victorian industry initiatives to manage
agricultural production and marketing systems that include GM crops and
assess the need to consider further measures to secure the desired goals;

•  actively pursue a nationally consistent response to any agricultural production
and market issues; and

•  listen and talk to the broad community, primary industry and food sectors to
address concerns and assist in shaping policy.

Tasmania

2.40 The Gene Technology Act 2001 (Tas) was assented to on July 21 2001 but was only
proclaimed for commencement in April 2003.  The Gene Technology Act 2001 (Tas)
and associated regulations commenced on May 1 2003.  A determination on whether
the Tasmanian Act is consistent with the Commonwealth Act and will therefore be
deemed a ‘corresponding law’ has yet to be made.

2.41 Because of its island status and geographical isolation, Tasmania is in a unique
position in relation to preserving its current GM-free status.  Concerns have been
raised about the impact gene technology may have on the environment, the health and
safety of Tasmanians and its international reputation as a producer of quality products
in a ‘clean and green’ environment.

2.42 Responding to these concerns, in July 2000 the Tasmanian Government put in place a
series of measures to fully investigate the impacts that the use of gene technology may
have on Tasmanian primary industries.  The Gene Technology Policy is the result of
that investigation.

2.43 The Department of Primary Industries, Water and Environment (Tas) prepares
submissions to the Gene Technology Regulator on the particular scientific risks that
dealings with the GMOs may pose to the Tasmanian Environment.  Under the Plant
Quarantine Act 1997 (Tas), dealings with certain GMOs are not permitted in
Tasmania's GM-free Protected Areas.  GM-free Protected Areas are established to
preserve the identity of GM-free products for marketing purposes.

2.44 The Tasmanian Parliament established the Parliamentary Joint Select Committee on
Gene Technology (JSCGT) in September 2000.601  The JSCGT recommended in July
2001 that there be a two year ban on gene technology in Tasmania.  It also
recommended a review of the policy before 2003.

2.45 The policy was reviewed by the Department of Primary Industries, Water and
Environment in February 2003.  The Tasmanian Government decision was to extend
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 http://www.parliament.tas.gov.au/ctee/old_ctees/Gene2001.pdf.
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the moratorium.  The Tasmanian Government stated that “this review has

demonstrated that there have been no significant developments requiring a change to
Tasmania’s cautious approach to the use of gene technology.”602

2.46 As a result of the review, the Tasmanian Government has extended its moratorium on
the commercial release of GM animals and GM crops, as currently prescribed under
the Tasmanian Plant Quarantine Act 1997 (Tas), until June 2008.

Tasmanian Gene Technology Policy: Summary of Government position

2.47 The Tasmanian Government has indicated that until consumer acceptance of
transgenic food increases, Tasmania cannot risk its international reputation as a
producer of high quality, pure food and beverage products.

2.48 It has stated that a ‘cautious approach’ is required to manage risks associated with the
technology and to safeguard Tasmania’s market image.  The Tasmanian Government
notes the following:

a) Tasmania is a participant of the national regulatory regime for gene
technology.

b) A moratorium has been established to prevent the following dealings with
transgenic organisms:

•  all new commercial environmental releases of transgenic crops;

•  environmental releases of transgenic animals and transgenic animal
feed;

•  trials in the open environment of transgenic food crops; and

•  trials in the open environment of transgenic non-food crops where no
test is available to detect the presence of the transgenic material.

a) To give effect to the moratorium, GM-free cropping zones, for marketing
purposes, have been established through the use of the Plant Quarantine Act
1997 (Tas) by the declaration of ‘protected areas’ under section 35.

b) The national Regulator regulates research dealings with transgenic organisms
and the Tasmanian Government applies separate strict conditions on such
research.
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 Department of Primary Industries, Water and Environment ‘Gene Technology Policy Review’, Tasmania,
February 2003, http://www.dpiwe.tas.gov.au/inter.nsf/WebPages/CPAS-5K6VRK?open, (accessed June
27 2003).
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c) The Tasmanian Government will continue to be an active participant in
regulatory arrangements for gene technology in Australia and closely monitor
developments locally and internationally.

South Australia

2.49 The South Australian Gene Technology Act 2001 commenced on February 1 2002 and
has been declared a ‘corresponding law’.

2.50 A Select Committee on GMOs was established to consider matters relating to GMOs.
The Select Committee tabled an interim report in November 2002 that dealt
exclusively with the national regulatory scheme.  The interim conclusions were as
follows: 603

2.50.1 In relation to the effectiveness of the national regulatory scheme for GMOs
the Select Committee:

•  Supports the high level of transparency and accountability of the
national regulatory scheme for GMOs and applauds the high level of
public input into the national scheme.

•  Has confidence that the Regulator will effectively assess and manage
potential adverse impacts of GM plants on the health of South
Australians and the South Australian environment, including impacts
which might be different in South Australia to other parts of Australia
and other countries.

•  Will not further consider or report further on issues in relation to the
impacts of GM plants on the health of South Australians or the South
Australian environment or the effectiveness of the national regulatory
scheme for GMOs.

2.50.2 In relation to how South Australia assesses the impact of GM plants the Select
Committee:

•  Has confidence in and endorses the processes in place within the
South Australian Government to provide advice to the Regulator
regarding the impacts of GM plants and the management of the
impacts, particularly where the impacts might be different in South
Australia to other parts of Australia and other countries.
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 House of Assembly, Select Committee on Genetically Modified Organisms, Select Committee on
Genetically Modified Organisms Interim Report, South Australia, November 19 2002.
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•  Has confidence in the leading role taken by the Department of Human
Services (SA) in the development of advice to the Regulator regarding
the impacts of GM plants, including where the impacts of GM plants
might be different in South Australia to other parts of Australia and
other countries.

•  Will not further consider or report on issues in relation to how South
Australia assesses the impact of GM plant technology, including
where the impacts might be different in South Australia to other parts
of Australia and other countries.

2.50.3 In relation to market access impacts for South Australia the Select Committee:

•  Has found that there are conflicting reports and views regarding the
market access impacts for South Australia from the widespread
release of GM crops into agriculture in South Australia or elsewhere
in Australia.

•  Is seeking further advice regarding market access issues before it can
further consider and report on whether market access impacts for
South Australia exist and if they do exist if and how South Australia
should assess and manage such impacts.

•  Will seek further advice and will consider and report on the following
issues:

i) Whether the widespread release of GM crops into agriculture
in South Australia or elsewhere in Australia will have
significant market access impacts for South Australian crops
or commodities.

ii) If so, what are the significant market access impacts for South
Australia.

iii) If so, is there the need to implement mechanisms in South
Australia to manage market access impacts and what is the
feasibility and what are the implications associated with
management mechanisms e.g.’s, the establishment of rigorous
and cost effective segregation and identity preservation
systems, and declaration of GM or GM free areas.

iv) The need to implement mechanisms in South Australia to
assess changes in market access impacts in the future.
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2.51 The Select Committee on GMOs is due to release its final report, which will report on
identity preservation and issues relating to marketing, by mid-July 2003.

2.52 The South Australian Government is urging Bayer CropScience Pty Ltd and
Monsanto Australia Ltd to hold off introducing GM crops into South Australia until at
least 2004, that is, until after the Select Committee completes its work and national
GMO issues are taken into account, including the development of a co-existence
strategy by the GTGC – work that is not due to be completed until at least late 2003.604

New South Wales

2.53 The Gene Technology (New South Wales) Bill 2001 was originally introduced in
2001.  The Bill was referred to the Standing Committee on State Development.   The
Committee produced an Issues Paper on Genetically Modified Food, which was
tabled in October 2001.  The Committee also tabled a report European Union and
United Kingdom Perspectives on Agriculture, Genetically Modified Food and Rural

Development in September 2002.  However, the Committee did not report specifically
on the Bill prior the prorogation of Parliament on January 31 2003, at which point the
Bill lapsed.

2.54 Two new Bills were introduced into the new Parliament the Gene Technology Bill
2003 (NSW) and the Gene Technology (GM Crop Moratorium) Bill 2003.  The Bills
were debated cognately.

2.55 The Gene Technology Act 2003 (NSW) and the Gene Technology (GM Crop
Moratorium) Act 2003 (NSW) were assented to on June 25 2003.

2.56 New South Wales has thus passed legislation as a participant in the national regulatory
scheme and established a three year moratorium on the commercial planting of GM
crops in the State, effective until March 2006.605  It remains to be determined whether
the legislation passed constitutes a ‘corresponding law’.

Northern Territory

2.57 A gene technology bill has not yet been introduced into the Legislative Assembly.

Australian Capital Territory

2.58 Corresponding legislation in the form of the Gene Technology Bill 2002 (ACT) is
currently in the Legislative Assembly.
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 Mr Knowles, Minister for Health, New South Wales, Parliamentary Debates (Hansard), Legislative

Assembly, Second Reading Speech for the Gene Technology (New South Wales) Bill and Gene
Technology (GM Crop Moratorium) Bill, p17041, www.parliament.nsw.gov.au, (accessed June 27 2003).
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2.59 The ACT Committee on Health reported on the Bill in December 2002 in a report
entitled Inquiry into the Gene Technology Bill 2002.606

2.60 The Committee’s report made 25 recommendations, including that: -

•  The ACT declare itself GM-free by imposing a five year moratorium, along
similar lines to that in place in Tasmania.

•  The Government make recommendations to the GTMC to ensure that all
residents within a reasonable radius of field trial sites be informed in writing
of the location and nature of the site and that the sites of field trials be listed
on the ACT Government website.

•  That the OGTR should be funded through a cost-sharing arrangement between
the Commonwealth, State and Territory Governments, and at no stage should
the OGTR be self-funding through application fees.

•  That the ACT Government make representations to the GTMC requiring the
Regulator to report on those licences with confidentiality clauses in a similar
manner to that required in the Public Access to Government Contracts Act
2000.

•  A formal appeals process be established and legislated so that non-applicants
may appeal decisions which have the potential to seriously impact on the
broader public interest or their personal or environmental health and safety or
economic well-being.

•  That the Government make representations to the GTMC to put in place a
policy that the Regulator require all persons undertaking any dealings with
GMOs to hold adequate insurance coverage.

•  That the issue of liability and adequate insurance coverage be addressed as a
matter of urgency and before any environmental release of GMOs occurs.

•  That the Government make representations to the GTMC to ensure that there
is more community representation on the Gene Technology Ethics
Committee.

2.61 On June 17 2003, the Minister for Health tabled the ACT Government’s response to
the Committee’s report.  The Minister has indicated that “the ACT Government is

committed to a three-year moratorium on the commercial release of genetically

                                                     
606

 Legislative Assembly, Standing Committee on Health, Inquiry into the Gene Technology Bill 2002,
Report No 2, Australian Capital Territory, December 2002.
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modified (GM) food crops.”607  The Minister stated his support for on-going research
into GMOs: “It is important that leading international research groups such as those
at ANU and CSIRO can continue their work in the ACT.  A wholesale moratorium on

GM organisms would place the Territory’s emerging biotechnology sector, which is
amongst the most talented in Australia, at risk.”  The Minister also noted that there
was a need to increase community awareness and understanding of gene technology,
and that the Government would work with Biotechnology Australia to do so.

Biotechnology Industries in Australia

2.62 On the related issue of biotechnology industries, on June 13 2003, the Premiers of
New South Wales, Queensland and Victoria signed a Memorandum of Understanding
to create the AustralianBiotechAlliance to promote Australia’s $12 billion
biotechnology and pharmaceuticals industry to the world.

The new alliance aims to ensure the three States work together to

build on Australia’s global leading biotech industry – which is
already the sixth-largest in the world in terms of the number of

individual firms – now approaching 300.608

3 REGULATION OF GMOS IN THE UNITED STATES AND CANADA

3.1 Internationally, countries are taking steps to regulate the production or importation of
GM crops and food products.

3.2 There are a number of international agreements or forums under which GM products
fall, including the Codex Alimentarius (created by the Food and Agriculture
Organisation/World Health Organisation in 1963), the Cartagena Protocol on
Biosafety (created by the Convention on Biological Diversity in 2000), the
International Organisation for Standardisation (commenced 1947) and the
Organisation for Economic Co-operation and Development (initiated in 1961).609

Appendix D of the Productivity Commission report details the regulatory regimes for
GMOs.610

3.3 Following is an overview of the US and Canadian approaches to the regulation of
GMOs.
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 Hon Simon Corbell MLA, Minister for Health (ACT), ACT Government to introduce ban on GM food
crops, Media Release, June 17 2003, http://www.cmd.act.gov.au/mediareleases/media/gmfood.doc,
(accessed June 27 2003).
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United States

3.4 The US has been and remains at the forefront of the development and use of gene
technology.  The US commenced commercial GM plantings in 1995/96 and has been
a large and significant producer of GM soybeans, corn, canola and cotton, growing
approximately 70% of the world’s GM crops.611

3.5 Like Canada, the US does not have dedicated gene technology legislation and instead
regulates GMOs through existing legislation.  Regulatory responsibility falls to the:

•  Food and Drug Administration (FDA);

•  Environmental Protection Agency (EPA); and

•  US Deparmtent of Agriculture (USDA).

3.6 The USDA’s Animal and Plant Health Inspection Service (APHIS) is responsible for
most issues related to safety of the environmental release of GMOs and their impacts
on agriculture.

3.7 The FDA oversees the food safety of GMOs.

3.8 The EPA evaluates the safety of pesticides produced by GM plants and approves new
uses of herbicides on crop plants modified to be herbicide tolerant.

3.9 In general, the regulatory framework is premised on the concept that existing food
safety regulations are sufficient to cover biotechnology and that products not
processes should be regulated.  GM products are not considered fundamentally
different from their non-modified counterparts and thus regulatory oversight authority
is exercized only where there is evidence that the risk posed by the introduction of
GM products is unreasonable.

3.10 There are over 40 approved genetically modified foods in the US.  The regulatory
authority, the FDA, relies on the developer of the GM food to ensure the food's safety,
and it need only present the FDA with summary information.  The FDA works on the
assumption that most of the substances being introduced into food by genetic
modification are genes from foods that are already safely consumed, or are
substantially similar to such substances, and therefore generally would not require
extensive pre-market safety testing.

3.11 The US has never established segregation or identity preservation systems.  It has met
resistance to, and rejection of, its GM products in some markets, notably Europe and
Japan.
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3.12 In May 2003, the US, together with twelve other GM producing countries, filed a
complaint with the World Trade Organization against the European Union (EU)
alleging that the EU’s five year moratorium on GM foods is hindering trade and is
illegal.612  The process of considering the complaint is currently under way.

3.13 In terms of food labelling, the US has been heavily lobbied by the food manufacturing
sector and has rejected the need for mandatory labelling on the basis that GM foods
are evaluated to be as safe as their conventional counterparts.  Labelling is required for
‘safety’, ‘nutrition’ or allergen reasons, where the foods are not considered to be
‘substantially equivalent’ to their conventional counterparts.

Canada

3.14 Canada, alongside the US, was one of the first countries to commercially plant GM
crops.

Regulation of GMOs in Canada

3.15 Canada does not have a single piece of legislation to regulate GMOs. Most of the
legislation applicable to biotechnology addresses specific product categories, and
pertains to both biological and non-biological processes and products.613

3.16 The lead agencies involved in the regulation of GMOs are Agriculture Canada,
Environment Canada and Health Canada.  The relevant legislation includes:

•  Canadian Environment Protection Act

•  Feeds Act

•  Fertilizers Act

•  Health of Animals Act

•  Seeds Act

•  Pest Control Products Act

•  Food and Drugs Act

3.17 Environment Canada oversees all intentional releases of GMOs into the environment.
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3.18 Contained research involving GMOs is not covered by the Candaian Environment

Protection Act 1999.

3.19 The Canadian Food Inspection Agency (CFIA) Plant Biosafety Office is responsible
for regulating the environmental release of agricultural and horticultural crop plants
with novel traits (PNTs) in Canada.614  A PNT is defined as:

a plant variety/genotype possessing characteristics that demonstrate
neither familiarity nor substantial equivalence to those present in a

distinct, stable population of a cultivated species of seed in Canada
and that have been intentionally selected, created or introduced into a

population of that species through a specific genetic change.  PNTs
include those derived from both recombinant DNA technology and

plants derived through traditional plant breeding.615

3.20 Segregation and identity preservation are up to the grower.

3.21 Pre-market notification is required for all foods derived from biotechnology.

3.22 Guidelines for safety assessment are based on the Organisation for Economic Co-
operation and Development’s (OECD) substantial equivalence test and are described
as ‘flexible’.

3.23 Approval of GM foods in Canada follows a three step process:

•  a review of the development of the modified plant;

•  consideration of dietary exposure; and

•  examination of nutritional and toxicological data.

3.24 Once this safety assessment is made, GM foods enter the market place in the same
manner as traditional food products and remain subject to the same post-market
standards applicable to all foods in Canada.

GM Crops in Canada

3.25 In Canada there have been over 5 000 field trials of PNTs since 1988.  Food safety
approval has been received by Health Canada on 51 plants with novel traits including
canola, corn, tomato, potato, soybean, cottonseed and squash.  General environmental
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 Canadian Food Inspection Agency Plant Health and Production Division, Plant Biosafety Office, A
Regulatory Directive Dir94-08 Assessment Criteria for Determining Environmental Safety of Plants with
Novel Traits, http://www.inspection.gc.ca/english/plaveg/pbo/dir/dir9408e.shtml, p1.
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 Ibid., pp1-2.
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releases have been granted for 36 plants with novel traits, including canola, corn,
potato, soybean, wheat and flax.616

3.26 Thirty one plants with novel traits to be used as livestock feed have also been
approved.  They include canola, corn, potatoes, soybeans and cotton.617

3.27 Canola is Canada’s second largest crop after wheat.  About 60% of the canola grown
in Canada is GM.

3.28 When GM canola was first introduced in 1995, GM and non-GM canola were
segregated on a voluntary basis by industry for marketing purposes.  Canada did not
wish to lose access to the Japanese market, which had not approved the importation of
GM canola.  Once Japan approved the importation of GM canola, segregation was
abandoned.618

3.29 Canada has lost the EU market, which is considered to be ‘small and inconsistent’.619

3.30 Acceptance of the introduction of GM wheat is not assured under current supply chain
management systems.  If GM wheat were to be introduced, it is highly likely that
segregation systems would need to be established to enable Canada to supply non-GM
wheat markets.

3.31 There is considerably less enthusiasm, and indeed, some angst amongst producers,
about the prospect of the commercial planting of GM wheat.  The Canadian Wheat
Board (CWB) recently wrote to Monsanto Canada requesting that it withdraw its
application for an environmental safety assessment of Roundup Ready® wheat
(RRW).620

3.32 Further the CWB, which is the largest wheat and barley marketer in the world, called
on the federal government to “close the regulatory gap on genetically modified wheat

by adding a cost benefit analysis to the food, feed and environmental assessments
currently being undertaken on RRW”.

3.33 CWB’s media statement noted:

Customers in over 80 per cent of our markets have expressed serious

reservations about genetically modified wheat…For us, the customer
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 Note that plants with novel traits can refer to GM and non-GM plants, http://www.inspection.gc.ca/
english/sci/biotech/gen/statuse.shtml.
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 http://www.inspection.gc.ca/english/sci/biotech/gen/statuse.shtml.
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 Broughton, Sue., Canadian Trip Report, 15-20 September 2002, Draft November 19 2002, Executive

Summary, p3.
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 Ibid.
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 Media Release of the Canadian Wheat Board, May 27 2003.
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is always right.  We cannot jeopardize our ability to maximize returns

to western Canadian farmers through the introduction of a product
our customers do not want.621

3.34 Market concerns in relation to GM wheat may be due to the fact that unlike in canola
oil, where the GM product is refined to such an extent that there are no transgenes in
the final product, wheat, as a direct consumption product, will actually contain
transgenes.

                                                     
621

 Ibid.
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