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EXECUTIVE SUMMARY
1

On 11 August 2020, the following subsidiary legislation was tabled in the Legislative Council:
•

Curtin University Statute No. 5 – Election of Council Members (Statute 5)

•

Curtin University Statute No. 12 – Admission and Enrolment (Statute 12).

2

The Statutes were tabled in the Legislative Council on 11 August 2020 and, upon being laid
before the House, became instruments that may be subject to disallowance.

3

The Statutes were made pursuant to the Curtin University Act 1966 (Act).

4

The Act creates a hierarchy of regulation, as follows:
•

Firstly, the University Council may make Statutes about the matters set out in section 34
and other sections of the Act. Statutes must be approved by the Governor, published in
the Government Gazette and laid before Parliament. Statutes are subject to disallowance,
demonstrating Parliament’s intention to subject the contents of Statutes to
Parliamentary scrutiny.

•

Secondly, the University Council may make rules under a Statute. Rules are not approved
by the Governor and are not subject to disallowance and, in the Committee’s view, are
subsidiary to Statutes.

Statute No. 5 – Election of Council Members
5

Section 9(c)–(f) of the Act expressly require Statutes (which are disallowable by Parliament) to
prescribe the manner of electing members of Council. However, Statute 5 fails to prescribe
any such detail, and instead provides that all matters will be set out in the rules (which are
not disallowable by Parliament).

6

The requirement for the matters set out in section 9(c)–(f) of the Act to be prescribed in
Statute, approved by the Governor and published, coupled with the provisions making the
Statutes disallowable clearly signify Parliament’s intention that the manner in which the
members of the Council are elected is to be subject to Parliamentary scrutiny.

7

By electing to authorise the subject matter of section 9(c)–(f) in rules rather than prescribing
it in a Statute, the University is in effect avoiding the scrutiny of the Parliament.

8

The Committee recommends that Statute 5 be disallowed.

Statute No. 12 – Admission and Enrolment
9

The Committee resolved to not recommend disallowance of Statute 12, but to prepare an
information report, using Statute 12 as a case study, to outline the issues in the Act which,
the Committee considers, require the attention of the Parliament.

10

The Committee recognises there are two competing interpretations of section 34(3) of the
Act (the provision which authorises the making of rules). This report details the Committee’s
position and Curtin University’s competing position.

11

On the Committee’s purposive reading of the Act as a whole, matters which the Act specifies
may be set out in Statute are matters intended to be subject to Parliamentary scrutiny.
Therefore, these matters should be substantially set out in Statute, with rules providing
administrative or ancillary detail only. Any other interpretation would result in an outcome
where Curtin University decides which matters are disallowable by the Parliament, and
therefore, which subject matter the Parliament has the opportunity to scrutinise.
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12

Curtin University’s position is that a literal reading of section 34(3)(a) should be adopted and
that upon such a reading:
•

there is no requirement for the matters in section 34(1) to be set out in any substantial
way in Statute (even where the Act contemplates that certain matters will be set out in
Statute)

•

Statutes can be made solely for the purpose of authorising rules

•

rules may be made about any subject matter which the Act authorises Statutes to be
made.

13

The Committee is concerned about Curtin University’s interpretation of the Act, which results
in Curtin University, rather than Parliament, deciding which material will be scrutinised by
Parliament.

14

The issue for further consideration is whether the Act intends to provide Curtin University
with a discretion to determine whether subject matters set out in section 34 of the Act
should be subject to disallowance.

Findings and recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:

FINDING 1

Page 8

The making of a Statute which provides for the subject matter in sections 9(1)(c)-(f) of the Curtin
University Act 1966 to be set out in rules is not authorised by that Act.

RECOMMENDATION 1

Page 9

Curtin University Statute No. 5 – Election of Council Members be disallowed.

FINDING 2

Page 15

Section 34(3) of the Curtin University Act 1966 should be amended to clarify the Parliament’s
intention in relation to the scrutiny and disallowance of Statutes and rules.

RECOMMENDATION 2

Page 15

The Parliament provide clarity as to whether the Curtin University Act 1966 was intended to
operate to provide Curtin University with a discretion to determine whether subject matters set
out in section 34 of the Curtin University Act 1966 should be subject to disallowance.

ii
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CHAPTER 1
Introduction
Background
1.1

On 24 July 2020, the following subsidiary legislation was published in the Government
Gazette:
•

Curtin University Statute No. 5 – Election of Council Members (Statute 5) (Appendix 1)

•

Curtin University Statute No. 12 – Admission and Enrolment (Statute 12) (Appendix 2)

(together, the University Statutes).
1.2

The University Statutes were tabled in the Legislative Council on 11 August 2020 and, upon
being laid before the House, became instruments that may be subject to disallowance. 1

Legislative framework of Curtin University
Curtin University Act 1966
1.3

Curtin University (Curtin) was established under the Western Australian Institute of
Technology Act 1966, now known as the Curtin University Act 1966 (Act).

1.4

Curtin is established as a body-corporate by the Act. 2

1.5

The Act gives Curtin:
all such powers, rights and privileges as are reasonably necessary to enable it to
carry out its functions. 3

1.6

Curtin’s functions include, but are not limited to, providing courses of study appropriate to a
university and to encourage and participate in the development and improvement of tertiary
education. 4

1.7

The University Council (Council) is the governing authority of Curtin University. 5

1.8

The required constitution of the Council is set out in the Act and must consist of the
following members:
•

three persons appointed by the Governor on the recommendation of the Minister

•

the person for the time being holding the office of Vice-Chancellor

•

one person who is a member of the academic staff of Curtin and who is elected by the
academic staff of Curtin in the manner prescribed by Statute

•

two persons who are enrolled students:
o

one of whom is an undergraduate student and who is elected by the undergraduate
students in the manner prescribed by Statute

1

Interpretation Act 1984, s 42(1) and (2).

2

Curtin University Act 1966 s 5.

3

ibid., s 7(2).

4

ibid., s 7(1)(a)–(b).

5

ibid., s 8.
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o

one of whom is a postgraduate student and who is elected by the postgraduate
students in the manner prescribed by Statute

•

one person who is a member of the non-academic salaried staff of Curtin, and who is
elected by the non-academic salaried staff of Curtin in the manner prescribed by Statute

•

two persons who are graduates of Curtin and who are elected by the graduates of Curtin
in the manner prescribed by Statute

•

the person who, not being a member of the Council at the time of their appointment as
Chancellor, is appointed as Chancellor

•

not more than five persons appointed from time to time by co-option by the Council,
but a person whose sole or principal employment is that of a member of the staff of
Curtin may not be so appointed

•

the person for the time being the chairperson of the Academic Board of the University
established by Statute. 6

Power to make Statutes
1.9

Section 34 of the Act is attached as Appendix 3 of this report.

1.10

Section 34(1) of the Act authorises the Council to make subsidiary legislation referred to as
‘Statutes’. Specifically, section 34(1) of the Act states:
The Council may make Statutes, not inconsistent with this Act, with respect to all
matters pertaining to the University ... 7

1.11

Section 34 details a range of matters that Curtin may make Statutes with respect to,
including but not limited to:
•

the use and custody of the common seal 8

•

the entrance standards for students 9

•

the granting of appropriate degrees, diplomas and certificates of honorary awards 10

•

the admission of graduates and students of other educational institutions to any
corresponding status in the University without examination 11

•

the recognition, instead of or for the purpose of any examination or course of study, of
any course of study completed or examination passed in any educational institution 12

•

fees 13

•

residential accommodation for staff and enrolled students 14

•

control and investment of the property of the University 15

6

ibid., s 9(1)(a)–(i).

7

See Appendix 3.

8

Curtin University Act 1966, ss 34(1)(b).

9

ibid., s 34(1)(f).

10

ibid., s 34(1)(g).

11

ibid., s 34(1)(j).

12

ibid., s 34(1)(k).

13

ibid., s 34(1)(i).

14

ibid., ss 34(1)(la)–(m).

15

ibid., s 34(1)(n)

2
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1.12

any other matter authorised or directed by the Act to be prescribed by Statute. 16

A Statute made by the Council must be sealed with the common seal of the University,
submitted to the Governor for approval and if approved, published in the Government
Gazette. A Statute takes effect on the day after publication in the Government Gazette, unless
otherwise specified in the Statute. 17

Statutes are subject to Parliamentary Scrutiny
1.13

Section 35(2) of the Act makes Statutes subject to section 42 of the Interpretation Act 1984. 18
This has the effect of making Statutes subject to the scrutiny of the Parliament and to
disallowance. 19

Power to make rules
1.14

Section 34 also authorises the Council make ‘rules’ under the Statutes.

1.15

Section 34(3)(a) of the Act authorises Statutes to provide for:
empowering the Council of the University to make rules, not inconsistent with this
Act or with any Statute for regulating or providing for the regulation of, any
specified matter with respect to which Statutes may be made, or for carrying out
or giving effect to the Statutes, and any of those rules shall have the same force
and effect as a Statute ... 20

Rules are not subject to Parliamentary scrutiny
1.16

In contrast to Statutes, rules do not require approval by the Governor. Rules are made in any
manner chosen by the University. The current requirement is for rules to be made by
resolution of the Council. 21

1.17

Unlike Statutes, rules are not published in the Government Gazette. The Act authorises
Statutes to provide for the manner of promulgation of rules. 22 Curtin has authorised rules to
be promulgated by being published on the University website 23 or by whatever other means
(if any) the Council determines to be appropriate. 24

1.18

Rules also differ from Statutes in that they are not laid before the Houses of Parliament.
Therefore, rules are not subject to Parliamentary scrutiny or the disallowance provisions of
the Act.

16

ibid., s 34(1)(o).

17

ibid., ss 35(1)(a)–(d).

18

‘The Interpretation Act 1984 section 42 applies to a Statute approved and published under section (1) as if the
Statute were a regulation’: ibid., s 35(2).

19

‘If either House of Parliament passes a resolution disallowing any regulations of which resolution notice has been
given within 14 sitting days of such House after such regulations have been laid before it, such regulations shall
thereupon cease to have effect’: Interpretation Act 1984 s 42(2).

20

Curtin University Act 1966 s 34(3).

21

Curtin University, Statute 3 – Rules and By-Laws, as published in the Government Gazette on 26 June 2018, cl
6(1)(a).

22

Curtin University Act 1966, s 34(3)(b).

23

Curtin University, Statute 3 – Rules and By-Laws, as published in the Government Gazette on 26 June 2018, cl
6(1)(c)(i).

24

ibid., cl 6(1)(c)(ii).
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Figure 1. Flowchart of Statute and rule making

Power to make by-laws
1.19

Section 20A of the Act authorises Curtin to make by-laws for the purpose of managing,
preserving and protecting University land and for the purpose of regulating the terms and
conditions on which such lands may be visited. 25

1.20

Section 20A sets out the matters which may be regulated via by-laws, such as prohibiting
and regulating the admission to University land of persons, vehicles or animals; 26 prohibiting
offensive or abusive behaviour on University land 27 and prohibiting damage, injury or
interference with University lands. 28

1.21

‘University land’ is defined as the land set out in Schedule 1 of the Act, 29 land leased to or by
Curtin, and all buildings and structures on University land. 30

1.22

By-laws must be approved by the Governor, 31 but are not required to be published in the
Government Gazette. By-laws are not disallowable by the Parliament.

Scrutiny of the University Statutes
1.23

The Joint Standing Committee on Delegated Legislation (Committee) received copies of the
University Statutes and an Explanatory Memorandum from the Minister once the University
Statutes were published in the Government Gazette.

1.24

The Committee first considered the University Statutes at its meeting of 23 September 2020.

25

Curtin University Act 1966, s 20A(2).

26

ibid., ss 20A(2)(a).

27

ibid., ss 20A(2)(f) and (g).

28

ibid., ss 20A(2)(h).

29

Land comprising Reserve 27142 being Canning Location number 1884 comprising 276 acres 27 perches or
thereabouts as the Governor may from time to time, by Order in Council published in the Government Gazette,
vest in the University: Curtin University Act 1966, Schedule 1.

30

Curtin University Act 1996, s 20A(1).

31

ibid., s 20A(2).
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1.25

The Committee identified that Statute 5 did not prescribe the manner in which Council
members are to be elected, as required by sections 9(1)(c)–(f) of the Act, but rather provided
for that function to be set out in rules.

1.26

The Committee further identified that Statute 12 did not regulate the entrance standards for
students or admission of graduates and students of other educational institutions, as
required by sections 34(1)(f) and (j) of the Act, but rather provided for such requirements to
be set out in rules.

1.27

At its meeting on 23 September 2020, the Committee resolved to:

1.28

•

write to Hon Sue Ellery MLC, Minister for Education and Training (Minister)

•

give notice of motion to disallow the University Statutes in the Legislative Council to
protect Parliament’s right to disallow the University Statutes should the Committee
recommend disallowance.

On 24 September 2020, the Committee wrote to the Minister outlining the issues identified
by the Committee and asking:
•

why are the substantial matters set out in rules rather than the Statutes?

•

what legal basis has Curtin relied upon in setting out the matters in rules rather than
Statutes?

1.29

On 23 October 2020, the Committee received responses from the Minister in relation to
Statute 5 (Minister Letter 1) and Statute 12 (Minister Letter 2) which are annexed to this
report as Appendix 4 and 5 respectively and discussed below. 32

1.30

At the Committee’s meeting of 4 November 2020, the Committee resolved to:
•

recommend disallowance of Statute 5

•

provide an information report to Parliament in relation to Statute 12.

Effect of disallowance
1.31

The effect of disallowance is that Statute 5 will cease to have effect. 33

1.32

If Parliament disallows Statute 5, the previous Statutes (repealed by Statute 5) will be revived
on the day after disallowance. 34

1.33

Disallowance does not affect the validity of any action taken on the basis of the disallowed
Statute 5 in the period between its commencement and disallowance. 35

32

See paragraphs 2.11–2.13 and 3.11–3.13.

33

Interpretation Act 1984, s 42(2).

34

ibid., s 42(6).

35

ibid., s 42(2).
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CHAPTER 2
Curtin University, Statute No. 5 – Election of Council
Members
Effect of Statute 5 – Election of Council Members
2.1

Sections 9(1)(c)–(f) of the Act require the manner of electing Council members to be
prescribed by Statute.

2.2

Statute 5 is attached as Appendix 1 to this report. 36

2.3

The Explanatory Memorandum for Statute 5 provided to the Committee by the Minister on
11 August 2020 advises:
The replacement Statute 5 states the purpose of the Statute – to establish a
framework for the election of those Council members who are elected members. 37

2.4

Clause 3 of Statute 5 states:
The purpose of this Statute is to establish a framework for the election of those
Council members who are elected members.

2.5

Although Statute 5 purports to contain a framework for the election of Council members, 38 it
fails to do so.

2.6

Statute 5 does not set out any detail about the manner in which elected members will be
elected. Instead, Statute 5 provides that the rules will contain such details. Specifically,
clause 5 of Statute 5 states:
The Council may make rules, not inconsistent with the Act or any Statute–
(a)

to regulate, or provide for the regulation of, the election of those Council
members who are elected members; and

(b)

to carry out or give effect to this Statute.

2.7

Clause 5 is the only ‘substantive’ clause in Statute 5.

2.8

In the Committee’s view, the content of Statute 5 does not prescribe the manner in which
members are to be elected and it does not provide any substantive framework or principles
for the rules to carry out or give effect to.

2.9

Statute 5 repeals the following Statutes:
•

previous Statute No. 5 – Election of Staff Members to the Council, which came into force
on 23 September 2005 (Previous Statute 5) 39

•

previous Statute No. 9 – Election of Student Members to the Council, which came into
force on 16 September 2005. 40

36

See Appendix 1.

37

Explanatory Memorandum, Curtin University Statute No. 5 – Election of Council Members, p 1.

38

Curtin University, Curtin University Statute No. 5 – Election of Council Members, cl 3 as published in the
Government Gazette on 24 July 2020 (see Appendix 1).

39

ibid., cl 6.

40

ibid.
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2.10

Previous Statute 5, correctly in the Committee’s view, did set out the manner in which
Council members were to be elected. Previous Statute 5 contained the following details,
which have been deleted from the current Statute 5:
•

the electoral roll for the purposes of Council elections

•

who is eligible to nominate a candidate, be nominated as a candidate and vote

•

notice of elections and when notice must be given

•

how nominations should be made and the period nominations shall remain open

•

when elections shall be held

•

the process of sending information and ballot papers to each elector

•

when the ballot closes

•

appointment of scrutineers

•

the system of voting as the optional preferential system

•

the process of counting votes

•

when the successful candidates will be declared and the process of notification of the
results. 41

Response from Minister—Statute No. 5 – Election of Council Members
2.11

On 23 October 2020, the Committee received Minister Letter 1, advising the Committee that:
These matters raise significant doubts about whether the election of Council
members is a matter which can be substantively prescribed by rules rather than by
Statute. On balance, and while the matter is not beyond doubt, after considering
the concerns raised by the Committee I consider that the manner of electing
Council members should be substantively addressed in a Statute and not by rules.
...
Curtin does not concede that Statute No. 5 is invalid in its current form. However,
in light of the concerns raised by the Committee and the doubts expressed above,
Curtin’s Council will be asked to revoke Statute No. 5 and make a new Statute No.
5 so that matters currently dealt with by rules are incorporated in the Statute.
Curtin expects that the matter will be considered by the Council at its December
meeting.
...
I respectfully request that the Committee postpone further consideration of
Statute No 5 until a suitable date in the New Year, so that the Committee can be
informed of the outcome of the Council’s December meeting before it deliberates
further on Statute No 5. 42

2.12

Minister Letter 1 encloses a letter from the Vice-Chancellor of Curtin University. In the letter,
the Vice-Chancellor takes the following position:
Under the Curtin Act, it is for the University to determine whether the regulation of
the election processes under section 9(1)(c)–(f) of the Curtin Act are to be effected

41

Curtin University, Statute No. 5 – Election of Staff Members to the Council as published in the Government Gazette
on 27 May 2005.

42

Hon Sue Ellery MLC, Minister for Education and Training, Letter, 23 October 2020, p 2 (See Appendix 4).
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by way of Statute or by way of rules, or both – and, if by both, what matters are
regulated in each.
The only relevant legal requirement is that, if the regulation of those election
processes is to be effected by rules, there must be a Statute ‘empowering the
Council’ to make those rules (as set out in section 34(3)(a) of the Curtin Act).
Consistently with section 34(3)(a), Statute 5 empowers the Council to make rules to
regulate, and provide for the regulation of, the election of Council members who
are elected. 43

2.13

Minister Letter 1, containing the Minister’s and the Vice-Chancellor’s full reasoning, is
attached as Appendix 4.

Committee conclusion—Statute No. 5 – Election of Council Members
2.14

Statute 5 fails to prescribe the manner in which elected Council members are to be elected.

2.15

Sections 9(c)–(f) of the Act expressly require Statutes to prescribe the manner of electing
members of Council. However, Statute 5 fails to prescribe any such detail, and instead
provides that all matters will be set out in the rules.

2.16

This approach is adopted by Curtin in spite of amendments to the Act in 2016, which
inserted the express requirements that Statutes must set out the manner in which Council
members are elected. 44

2.17

The Committee does not accept the Vice-Chancellor’s assertion that it is the Council which
decides whether the manner of election of Council members will be prescribed in Statutes or
rules. The requirement for the matters set out in sections 9(c)–(f) of the Act to be prescribed
in Statute, approved by the Governor and published, coupled with the provisions making the
Statutes disallowable, 45 clearly signify Parliament’s intention that the manner in which the
members of the Council are elected is to be subject to Parliamentary scrutiny.

2.18

By prescribing the subject matter of sections 9(c)–(f) in rules rather than Statute, Curtin is in
effect avoiding the scrutiny of the Parliament.

2.19

The purpose of disallowance was considered by the High Court in Dignan v Australian
Steamships Pty Ltd (1931) 45 CLR 188:
[the object is] to preserve the legislative power of Houses of Parliament over
regulations made by the Executive or other statutory authorities: not to give a new
legislative power, but to maintain the Houses of Parliament as the dominant
authority in legislative matters. 46

2.20

The Committee recommends that Statute 5 be disallowed.

FINDING 1
The making of a Statute which provides for the subject matter in sections 9(1)(c)-(f) of the Curtin
University Act 1966 to be set out in rules is not authorised by that Act.

43

ibid., enclosure, p 2 (See Appendix 4).

44

Universities Legislation Amendment Act 2016 s 12, amending s 9(1) of the Curtin University Act 1966.

45

Curtin University Act 1966, s 35(2).

46

Dignan v Australian Steamships Pty Ltd (1931) 45 CLR 188, per Starke J, pp 201–2.
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RECOMMENDATION 1
Curtin University Statute No. 5 – Election of Council Members be disallowed.
Inability to delay question of disallowance
2.21

The Committee appreciates the Minister’s position, requesting the Committee to delay
further consideration of the University Statutes until the New Year. However, the Committee
is unable to delay the question of disallowance being put to the Legislative Council. If it were
to do so, the Committee would lose the ability to recommend disallowance of Statute 5.

2.22

A notice of motion to disallow the University Statutes was placed on 24 November 2020 in
the Legislative Council.

2.23

The prorogation of the 40th Parliament due to the general election necessitates that the
matter be dealt with prior to, or on, the proposed last Legislative Council sitting day of this
Parliament, being 26 November 2020. Legislative Council Standing Order 67(5)(b) requires:
where, on the proposed last sitting day prior to a general election, a motion to
disallow a regulation remains unresolved, then the question shall be put before
the Council rises on that day.

2.24

The Committee notes the University does not concede the Statute is invalid in its current
form.

2.25

On the basis of the information in this report, the Committee resolved to recommend
disallowance of the University Statutes at its meeting on 4 November 2020.
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CHAPTER 3
Curtin University, Statute No. 12 – Admission and
Enrolment
Effect of Statute No. 12 – Admission and Enrolment
3.1

Statute 12 is attached as Appendix 2 to this report.

3.2

The Explanatory Memorandum of Statute 12 provided by the Minister to the Committee on
11 August 2020 advises:
The replacement Statute states the purpose of the Statute - to establish the
framework for regulating the admission and enrolment of students, and the
progression and assessment of enrolled students.
However, the replacement Statute is simplified in that, rather than specifying the
matters to be included in the rules, it provides for the Council to make rules with
respect to the purposes of the Statute and rules to carry out or give effect to the
Statute.

3.3

Clause 5 of Statute 12 states:
The purpose of this Statute is to establish the framework for regulating –
(a) the admission and enrolment of students; and
(b) the progression and assessment of enrolled students.

3.4

Although Statute 12 purports to establish a framework for regulating the admission and
enrolment of students, and progression and assessment of enrolled students, it fails to do so.
Instead, Statute 12 contains a statement that the rules will contain such details. In particular,
clause 5 of Statute 12 states:
The Council may make rules, not inconsistent with the Act or any Statute–
(a) to regulate, or provide for the regulation of:

i.

the admission and enrolment of students; and

ii.

the progression and assessment of enrolled students

3.5

Clause 5 is the only ‘substantive’ clause of the Statute.

3.6

Section 34(1) of the Act empowers the Council to make Statutes with respect to the following
relevant matters:
•

the entrance standards for students 47

•

the granting of appropriate degrees, diplomas and certificates of honorary awards 48

•

the admission of graduates and students of other educational institutions to any
corresponding status in the University without examination 49

47

Curtin University Act 1966 s 34(1)(f).

48

ibid., s 34(1)(g).

49

ibid., s 34(1)(j).
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•

the recognition, instead of or for the purposes of any examination or course of study, of
any course of study completed or examination passed in any educational institution. 50

3.7

Curtin is not required to regulate the above matters, but if it chooses to do so, section 34(1)
requires it to do so via Statute.

3.8

Statute 12 repeals the previous Statute No. 12 – Enrolment, published in the Government
Gazette on 30 April 1982 (Previous Statute 12). 51

3.9

Previous Statute 12 contained the following details, which have been deleted from the
current Statute 12:
•

who the Council may enrol as a student of Curtin

•

that the Council may from time-to-time limit the enrolment of persons as students of
Curtin for any course of study or programme

•

when enrolment is completed

•

when enrolment ceases

•

subjecting enrolled students to Curtin’s by-laws, Statutes, rules and lawful instructions of
authorised persons

•

authorisation for the Council to make rules about fees to be charged for enrolment

•

delegation of the Council’s powers under specified sections of the Statute.

Response from Minister—Statute No. 12 – Admission and Enrolment
3.10

The Minister’s position in relation to Statute 12 differed from that of Statute 5.

3.11

Minister Letter 2, dated 23 October 2020 in relation to Statute 12 noted:
The concern that rules are not subject to disallowance must be considered in that
context. Parliament has specifically authorised the making of Statutes under
section 34(3)(a), which empower the Council to regulate certain matters by rules.
Parliament has also entrusted the governance of Curtin to the Council. The
Council's decision to make Statute No 12 in the course of its governance of Curtin
is consistent with the Act and the Council's role. In those circumstances, the fact
that the Council has chosen to regulate the admission and enrolment of students
by way of rules rather than by setting out the substance of that regulation in a
Statute does not, in my respectful view, appear to provide a basis for disallowing
Statute No 12. 52

3.12

Minister Letter 2 containing the Minister’s and the Vice-Chancellor’s full reasoning, is
attached as Appendix 5.

Committee conclusion—Statute No. 12 – Admission and Enrolment
3.13

In the Committee’s view, the admission and enrolment of students is of central importance
to the exercise of a university’s functions and is a matter which has the potential to affect
individual rights.

50

ibid., ss 34(1)(k).

51

Curtin University, Statute No. 12 – Admission and Enrolment, cl 6.

52

Hon Sue Ellery MLC, Minister for Education and Training, Letter, 23 October 2020, p 2 (See Appendix 5).
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3.14

Section 34(1)(f) of the Act authorises entrance standards for students to be set out in Statute,
and section 34(1)(j) authorises Statutes to regulate the admission of graduates and students
of other educational institutions to any corresponding status in the University.

3.15

The Committee’s view is that Curtin is not obliged to regulate the matters listed in
section 34(1), however, if it does decide to do so, it must regulate those matters via Statute.
It follows that matters in sections 34(1)(f) and (j) should be prescribed in Statute, rather than
rules.

3.16

Neither the entrance standards for students, nor matters regulating the admission of
graduates and students of other educational institutes are set out in Statute 12.

3.17

Statute 12 fails to set out any matters pertaining to the regulation of admission and
enrolment of students whatsoever, and instead states that these matters will be set out in
rules made for that purpose.

3.18

Curtin argues that the Act authorises admission and enrolment of students to be regulated
via rules, without the requirement for any substantial accompanying Statute.

Curtin University’s literal interpretation of the Act
3.19

A literal reading of section 34(3)(a) of the Act is that rules and Statutes are of equal footing
and where a Statute is to be made, rules can also be made, and that there is no requirement
for a Statute to provide anything further than the power to make rules.

15

Curtin’s position is that a literal reading of section 34(3)(a) should be adopted and that upon
such a reading:

3.20

•

there is no requirement for the matters in section 34(1) to be set out in any substantial
way in Statute

•

Statutes can be made solely for the purpose of authorising rules

•

it is for Curtin to decide which matters will be set out in rules, and which matters will be
set out in Statute (even where the Act contemplates that certain matters will be set out in
Statute).

A literal interpretation of section 34(3)(a), as applied by Curtin, makes Curtin the decider of
which matters set out in section 34(1) will be scrutinised by the Parliament.

Committee’s purposive interpretation of the Act
3.21

The Committee considers that section 34(3)(a), which empowers the Council to make rules,
must be read in the context of the whole Act. 53

3.22

The Committee considers that a literal reading of section 34(3) cannot be sustained when the
regulatory framework created by the Act is considered as a whole. The Act creates a
hierarchy of regulation, as follows:
•

Firstly, the Council may make Statutes about the matters set out in section 34 and in
other sections of the Act. 54 Statutes must be approved by the Governor, published in
the Government Gazette and laid before the Parliament. Statutes are subject to
disallowance: demonstrating Parliament’s intention to subject the contents of
Statutes to Parliamentary scrutiny.

53

K & S Lake City Freighters Pty Ltd v Gordon & Gotch Ltd (1985) 157 CLR 309, 315 (Mason J).

54

See for example, the establishment of the Academic Board of the University, the establishment of the Student
Guild and the setting of Amenities and Service Fees: Curtin University Act 1966 ss 50(3)(b), 44(1) and 45(1)
respectively.
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3.23

•

Secondly, rules may be made under a Statute. Rules do not require approval from
the Governor and are not subject to disallowance and, in the Committee’s view, are
subsidiary to Statutes.

•

Finally, By-laws may be made in relation to limited subject matter, being matters
relating to the management of University land. By-laws are required to be approved
by the Governor, but are not subject to disallowance.

Section 18 of the Interpretation Act 1984 states:
In the interpretation of a written law, a construction that would promote the
purpose or object underlying the written law (whether that purpose or object is
expressly stated in the written law or not) shall be preferred to a construction that
would not promote that purpose of object.

3.24

On the Committee’s purposive reading of the Act as a whole, matters which the Act specifies
may be set out in Statute are matters intended to be subject to Parliamentary scrutiny.
Therefore, these matters should be substantially set out in Statute, with rules providing
administrative or ancillary detail only. Any other interpretation would result in an outcome
where Curtin decides which matters are disallowable by the Parliament, and therefore, which
subject matter the Parliament has the opportunity to scrutinise.

Distinction between rules and Statutes
3.25

A distinction must be drawn between the power of Curtin under section 34(1) of the Act to
make Statutes and its power to make rules under section 34(3)(a) of the Act.

3.26

Although the power to make rules has been exercised by the person upon whom it has been
conferred (in this case, the Council), the power has not been exercised in the manner and
within the limits laid down by the Act conferring the power. 55

3.27

Statutes have procedural safeguards which require their approval by the Governor, and
publication in the Government Gazette and that they be placed before Parliament and
subject to disallowance. The absence of such procedural requirements for rules made under
section 34(3)(a) indicates that they were intended to be ancillary, procedural and
facilitative. 56

3.28

This is also consistent with the representation made to the Legislative Council during the
Second Reading Speech of the Western Australia Institute of Technology Bill 1966, being that
rules would be made by the Council to ‘give effect to’ the Statutes. Section 19 of the
Interpretation Act 1984 provides that any Parliamentary material may be used to assist in the
interpretation of a written law. In the Second Reading Speech, it was stated that:
The [University] Council is empowered by the Bill to make Statutes with respect to
all matters pertaining to the institute and to proclaim by-laws and make rules for
giving effect to the Statutes. 57

3.29

It is apparent from the language in section 34(3) that rules are a lesser form of delegated
legislation than Statutes. 58

55

Dainford Ltd v Smith (1985) 155 CLR 342 at 349 per Gibbs CJ.

56

University of Western Australia v Gray (No 20) [2008] FCA 498, pp 27–8.

57

Hon GC MacKinnon MLC (Lower West), Minister for Health, Western Australia, Legislative Council, Second Reading
Speech, Parliamentary Debates (Hansard), 25 November 1966, p 2868.

58

University of Western Australia v Gray (No 20) [2008] FCA 498.
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3.30

In the case of University of Western Australia v Gray (No 20), 59 the Federal Court considered
the relationship between University of Western Australia (UWA) Statutes, and UWA
regulations, both made under the University of Western Australia Act 1911. UWA regulations
are comparable to Curtin’s rules. 60

3.31

The Court noted that the first stated requirement of UWA regulations was ‘carrying out the
Act ... or any Statute made by the governing body of the University.’ The Court found that
these words indicated that UWA regulations are ancillary to Statutes. 61 This is comparable to
section 34(3)(a) of the Act which states that rules must not be ‘inconsistent with the Act or
with any Statute’ and that rules may be made ‘carrying out or giving effect to the Statutes’. 62
The Court concluded that regulations are:
a lesser species of instrument than the Statutes. They do not attract the procedural
protections attending the making of [Statutes]. 63

The Committee agrees with this interpretation.
3.32

In its letter to the Minister, Curtin advised that it has created Statute No. 3 – Rules and ByLaws using section 34(3) as a head of power, and that this Statute (which repeats the content
of the Act at section 34(3)), is authorisation to make rules about any subject area found in
section 34(1). 64 The Committee does not accept that section 34(3) can be utilised for that
purpose.

3.33

The Committee disputes that section 34(3) can be used to authorise rules in general. In its
view, rules must be made under Statute the subject matter of which is set out in section
34(1).

3.34

The Committee notes that in its letter to the Minister, Curtin argues this has never been
challenged before. 65 However, Report 25 by the Committee of the 37th Parliament raised
similar concerns about rules and the lack of Parliamentary scrutiny they attract. 66

3.35

Curtin argues that they have applied the same interpretation of the Act over a significant
period of time. 67 The Committee notes however, that previous Statute 5 did set out the
manner of election of Council members. Notwithstanding this, the Committee acknowledges
that Curtin has built its corporate governance around its interpretation of the Act.

3.36

Nevertheless, the Committee remains very concerned about what it sees as an interpretation
which results in Curtin, rather than the Parliament, deciding which material will be scrutinised
by the Parliament. The practice of creating ‘skeletal’ Statutes has surpassed reasonable limits

59

ibid., para 85.

60

Section 16E(1) of the University of Western Australia Act 1911 provides regulations may be made by that
University’s governing body (the Senate) for carrying out the Act or any Statute made by the Senate, for the
purpose of securing and enforcing management, good government and discipline. Section 16E(2) states that
section 42 of the Interpretation Act does not apply to a regulation.

61

University of Western Australia v Gray (No 20) [2008] FCA 498, para 85.

62

Curtin University Act 1966 S 34(3)(a).

63

University of Western Australia v Gray (No 20) [2008] FCA 498, para 85.

64

Hon Sue Ellery MLC, Minister for Education and Training, Letter, 23 October 2020 (See Appendix 5).

65

Hon Sue Ellery MLC, Minister for Education and Training, Letter, 23 October 2020 (See Appendix 4).

66

Western Australia, Legislative Council, Joint Standing Committee on Delegated Legislation, Report 25, University
Statutes: Curtin University of Technology – Statute No. 7 - the Council; and Murdoch University – Amending Statutes
No 5. and 17, tabled 20 March 2008, see:
https://www.parliament.wa.gov.au/Parliament/commit.nsf/(ReportsAndEvidence)/A1EE56AE8459844A4825783100
40D296?opendocument, viewed 19 October 2020.

67

Hon Sue Ellery MLC, Minister for Education and Training, Letter, 23 October 2020, enclosure, p 2 (See Appendix 4).
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and as noted by the Vice-Chancellor of Curtin in his letter, in recent years, the University’s
Statutes and rules have been re-made and:
although some Statutes, for various reasons, have been more comprehensive,
many have included few provisions beyond those empowering the making of rules
to regulate the particular subject matter. 68

3.37

On this occasion, the Committee will not be recommending disallowance of Statute 12.
However, the Committee considers it necessary for the Act to be amended to clarify the
Parliament’s intention in relation to the scrutiny and disallowance of Statutes and rules.

3.38

As noted by Professor Dennis Pearce and Stephen Argument in the text Delegated Legislation
in Australia:
[A problem that arises from] ... the use of quasi-legislation is that it tends to
detract from the law-making power of the parliament. If the parliament continues
to delegate legislative powers to non-parliamentary bodies, without retaining at
least some degree of control and scrutiny over what those bodies then do with the
powers, then it can only detract from the power of the parliament. 69

FINDING 2
Section 34(3) of the Curtin University Act 1966 should be amended to clarify the Parliament’s
intention in relation to the scrutiny and disallowance of Statutes and rules.
RECOMMENDATION 2
The Parliament provide clarity as to whether the Curtin University Act 1966 was intended to
operate to provide Curtin University with a discretion to determine whether subject matters set
out in section 34 of the Curtin University Act 1966 should be subject to disallowance.

Ms Emily Hamilton MLA
Chair

68

ibid.

69

DC Pearce & S Argument, Delegated Legislation in Australia, 5th Edition, LexisNexis Butterworths, 2017, p 19.
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GLOSSARY
Term

Definition

Act

Curtin University Act 1966

Committee

Joint Standing Committee on Delegated Legislation

Council

Council of Curtin University; Governing authority of Curtin University

Curtin

Curtin University

Minister

Minister for Education and Training

Minister Letter 1

Letter from Minister for Education and Training dated 23 October 2020
in relation to Curtin University Statute No. 5 – Election of Council
Members (see Appendix 4).

Minister Letter 2

Letter from Minister for Education and Training dated 23 October 2020
in relation to Curtin University Statute No. 12 – Admission and
Enrolment (see Appendix 5).

Statute 5

Curtin University, Statute No. 5 – Election of Council Members as
published in the Government Gazette on 24 July 2020

Statute 12

Curtin University, Statute No. 12 – Admission and Enrolment as
published in the Government Gazette on 24 July 2020

University Statutes

Curtin University, Statute No. 5 – Election of Council Members and
Curtin University, Statute No. 12 – Admission and Enrolment.

Previous Statute 5

Curtin University, Statute No. 5 – Election of Staff Members to the
Council, which came into force on 23 September 2005 and was
repealed by clause 6 of Statute 5.

Previous Statute 12

Curtin University, Statute No. 12 – Enrolment which was published in
the Government Gazette on 30 April 1982 and repealed by clause 6 of
Statute 12.

TOR

Term of Reference (see Legislative Council Standing Orders, schedule 1,
item 10.6).

UWA

University of Western Australia
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Glossary

Joint Standing Committee on Delegated Legislation
Date first appointed:
15 June 2017
Terms of Reference:
The following is an extract from Schedule 1 of the Legislative Council Standing Orders:
'10.

Joint Standing Committee on Delegated Legislation

10.1

A Joint Standing Committee on Delegated Legislation is established.

10.2

The Committee consists of 8 Members, 4 of whom are appointed from each House. The Chair must be a Member of
the Committee who supports the Government.

10.3

A quorum is 4 Members of whom at least one is a Member of the Council and one a Member of the Assembly.

10.4

(a) A report of the Committee is to be presented to each House by a member of each House appointed for the
purpose by the Committee.
(b) Where a notice of motion to disallow an instrument has been given in either House pursuant to recommendation
of the Committee, the Committee shall present a report to both Houses in relation to that instrument prior to the
House's consideration of that notice of motion. If the Committee is unable to report a majority position in regards
to the instrument, the Committee shall report the contrary arguments.

10.5

Upon its publication, whether under section 41(1)(a) of the Interpretation Act 1984 or another written law, an
instrument stands referred to the Committee for consideration.

10.6

In its consideration of an instrument, the Committee is to inquire whether the instrument (a) is within power;
(b) has no unintended effect on any person's existing rights or interests;
(c) provides an effective mechanism for the review of administrative decisions; and
(d) contains only matter that is appropriate for subsidiary legislation.

10.7

It is also a function of the Committee to inquire into and report on (a) any proposed or existing template, pro forma or model local law;
(b) any systemic issue identified in 2 or more instruments of subsidiary legislation; and
(c) the statutory and administrative procedures for the making of subsidiary legislation generally, but not so as to
inquire into any specific proposed instrument of subsidiary legislation that has yet to be published.

10.8

In this order"instrument" means (a) subsidiary legislation in the form in which, and with the content it has, when it is published;
(b) an instrument, not being subsidiary legislation, that is made subject to disallowance by either House under a
written law;
"subsidiary legislation" has the meaning given to it by section 5 of the Interpretation Act 1984.'
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