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REPORT OF THE STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES

INRELATIONTO

REFERRAL OF LETTERSBY RESOLUTION OF THE HOUSE ON 20 FEBRUARY 2008

REGARDING THE REPORT OF THE SELECT COMMITTEE OF PRIVILEGE ON A MATTER
ARISING IN THE STANDING COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS -

HON JULIAN GRILL

11

12

21

22

REFERENCE AND PROCEDURE

On 20 February 2008, on the motion of the Leader of the House, the following matters
were referred by the Legidative Council to the Procedure and Privileges Committee
(Committee):

(D) The letters tabled in the House on 19 February 2008 by the President be
referred to the Standing Committee on Procedure and Privileges, for the
committee to consider and report to the House on -

@ whether the letters constitute an “unreserved written apology” in
accordance with the resolutions of the House on 4 December 2007
and to determine the merit or otherwise of the arguments contained in
the purported apologies; and

(b) what further action may be taken by the House.

2 The Committee have access to documents in the possession of the Clerk
relating to the inquiry of the Select Committee of Privilege on a Matter
Arising in the Standing Committee on Estimates and Financial Operations.

The Committee only addresses the correspondence forwarded to the President on
behalf of Hon Julian Grill for the purposes of this Report. The other letters referred to
the Committee in the resolution of 20 February 2008 are dealt with in the Committee’s
Reports Nos 16 and 17.

BACKGROUND

The referral arose from the recommendations contained in the Select Committee of
Privilege on a Matter Arising in the Standing Committee on Estimates and Financial
Operations (Select Committee).

Therelevant part of the motion agreed to on 4 December 2007 is asfollows:

1 Recommendations 3, 6, 9, 10, 13, 16, 17, 18, 19, 20, 21, 22, 23,
24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 34 contained in the
report of the Select Committee of Privilege on a Matter Arising
in the Sanding Committee on Estimates and Financial
Operations be adopted and agreed to.
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Procedure and Privileges Committee

2.3

24

2.5

Recommendation 20 required Hon Julian Grill to provide an unreserved written
apology to the House for the unauthorised disclosure of the Committee’s private
proceedings to Mr Brian Burke, and that the apology be provided within seven days of
the order of the House.

Pursuant to the resolution of the House, two items of relevant correspondence were

received from counsel on behalf of Hon Julian Grill, and were referred to the

Committee under the resolution of 20 February 2008. These items were -

@ letter dated 11 December 2007 from Mr Steven Penglis, Partner, Freehills to
the President of the Legidative Council; and

(b) letter dated 15 February 2008 from Mr Steven Penglis, Partner, Freehills to
the President of the Legidative Council.

These letters were tabled on 19 February 2008. A copy of these letters are appended
to thisreport (see Appendices 1 and 2).

Scope of Committee's Inquiry

2.6

2.7

3

The resolution of the House of 20 February 2008 did not direct or provide for the
Committee to re-examine the merits or otherwise of either the recommendations of the
Select Committee, or the consideration and adoption of the recommendations by the
House. To this end, the Committee could only consider arguments contained in the
purported apologies to the extent that any matters raised were not previously
considered by the Select Committee.

In effect, the resolution directed the Committee to consider and report on three

discrete matters -

@ whether the letters constitute an “unreserved written apology” in accordance
with the resolutions of the House on 4 December 2007,

(b) to determine the merit or otherwise of the arguments contained in the
purported apologies; and

(c) what further action may be taken by the House.

| SSUES

Consideration of Correspondence Received regarding Hon Julian Grill

31

32

The Committee considered the correspondence received from Mr Steven Penglis on
behalf of Hon Julian Grill. As neither letter offered an apology in any form (and
neither letter was authored by Hon Julian Grill), the correspondence did not constitute
an “unreserved written apology” in accordance with the resolutions of the House on 4
December 2007.

Given the correspondence did not constitute an “unreserved written apology”, the
Committee was not required to consider the merit or otherwise of the arguments
contained therein.
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EIGHTEENTH REPORT

3.3

34

The Committee resolved on 28 February 2008 that Hon Julian Grill be requested to
appear before the Committee and give ora evidence to assist members consideration
of what further action may be taken by the House.

Accordingly, Hon Julian Grill appeared before the Committee in open session on
27 March 2008.

Hearing with Hon Julian Grill - 27 March 2008

35

During his evidence hearing on 27 March 2008, Hon Julian Grill confirmed that he
had not apologised to the House in accordance with the resolutions of 4 December
2007. At the conclusion of the hearing, the Chairman offered Hon Julian Grill another
opportunity to provide an unreserved apology. Hon Julian Grill responded “1 am

afraid | cannot for the reasons | have already indicated”?.

Compliance with Resol utions of the House

3.6

3.7

4.1

4.2

The deliberate non-compliance with a resolution of the House by Hon Julian Grill isa
serious matter. Such actions must be considered a grave contempt of the House, and
warrant further action by the House.

The Committee is cognisant of the limited range of penalties available to the House to
deal with matters of contempt.

FINDINGS

The Committee finds that Hon Julian Grill has not made an “unreserved written
apology” in accordance with the resolution of the House on 4 December 2007.

Given Hon Julian Grill’s statements that he has knowingly not complied with the
resolution of the House, the Committee further finds that Hon Julian Grill has
committed a grave contempt in not complying with the resolutions of the House of
4 December 2007.

1

2

A copy of the Transcript of Evidence of the Hearing of 27 March 2008 is attached at Appendix 3.
Hon Julian Grill, Transcript of Evidence, 27 March 2008, p7.
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Procedure and Privileges Committee

5 RECOMMENDATIONS

51 The Committee recommends that the House -
) admonish Hon Julian Grill in writing for his grave contempt of the Legidative
Council; and
(b) requests the Presiding Officersto -
0] revoke indefinitely Hon Julian Grill’ s rights and privileges enjoyed as
aformer member in relation to Parliament House; and
(i) exclude Hon Julian Grill from the Parliament’ s grounds and buildings
for the duration of the 37" Parliament.
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,45%

Hon Nick GriffithsMLC
Chairman

8 April 2008
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APPENDIX 1
LETTER OF 11 DECEMBER 2007 FROM COUNSEL FOR
HON JULIAN GRILL TO THE
PRESIDENT OF THE LEGISLATIVE COUNCIL

11+DEC-20B7 @6:57 FromiFREEHILLS ez irone To:092227814 P.2/4
) fe9211n?

Freehills

The Flon. Nick Griffiths MLC 11 December 2007
Pras(dent of the Legiklative Council Matler 812621891
Parllamen! House By fax
Harvest Terrace

PERTH WA 6000

Dear Sir

Seloct Committee of Privilege on a matter arising in the Standing
Cormmittee on estimates and financial operations

[ refer to my letters to you datad 14 November 2007 and 25 November 2007, and the
Clerk of the Leglslative Souncil's letter to Mr Grill daled § December 2007,

[ not{a with disappoinlmant 1hat you have nol been able to respond to my earlier leters,
even to simply acknowledge recelpt of tha same.

e Girill:
. has Ihe upmost respect for the Padiamant of Western Australla gnd ils
i procosses;
. tias lhe same respact for you personally and your positien;
- + . doss nol freal liphlly orders mada by Parliament;
. will nat shield Rimself behind lssues of pracess, no malter how flawad the
© process is, if he has done somathing which warrants or even arguably warranis
an apology.

Iri this respect | note thal on 14 August 2007, Mr Grill apologised 1o the Legislative
Assambly notwithetanding being deniad natural justice, as he acceplad thatl ks conduct
warranled an apology. In this regard | nole Whal my views thal Mr Grill was denied nalural
Justice tn that instance were shared by 2 Mamber of the Lagislalive Assembly in the
House, immediately upen the provistan of an apology by my client, and by anciher
memiber of tha Lagislative Assembly on Ihe ABC's Stateling program on 17 Auguat 2007,
The maller was alss he subject of comments by (he: President of the Law Sociaty, the
Presidant of the Bar Association of Westem Australia and the Presiden! of a Council for
Civil Libertias.

i alsa refer 1o the fact thal Mr Grill parsonally wrote to &l Members of Parliament
explaining his situalion and asking advics on Lhe matter of an apolegy te the Leglsiative
Council on 20 Novermber 2007.

As el aul in my previous latlers 1a you and Mr GrllPs letter 1o all Members, the finding
and recommendation with respect lo Mr Grill made by the akove Cemmilles ware
serlouely frawed, both as o process and substance Ag delailed in those letlars, tha fllaws
in process wera that the finding and recommaendallon werd bayond the Committes’s
larms of referance and procured ir circurnslances witere Mr Srill was, yet agairy, denied
natutal justice. As a matter of subslance, the svidence before the Committea palenily did
nol support lhe Commillee’s findings againgt Mr Srifl,

Doc § Q04003084 8
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1£-DEC-2007 86:57 Fron:FREEHILLS pase1vena To: 092227814 P.34
' ' 5 0892117202
_Freehills

Notwjthslanding all of these malters, the Legislative Council adopted the Commitiee’s
findings and recommendations with respect Lo Mr Grill withoul any debate relating to the
malters raigsed in our letters.

Indeed, the only reference o my Ietiers during the debate on 4 December 2007 was by
the Honourable Giz Watson MLC who referred to the fact that ) had pointed out that Mr
Burke's evidence did not support the Commiltes’s finding and said:

“This is a reasonable poin, | believe, and there does not appear to be sufficiernt
evidence lo support a finding thal Mr Grill disclosed proceedings of the selec!
committes .

Ms Watson was refarring to the fact that the words relied upon by the Commitles, to
eslablish contempt, narnely "that these documents had been requested by the
Comr%nittem", are nowhere to be found in the transcript and were never stated by Mr
Burke.

Notwithstanding those comments, the fact that the Member had “some reservations about
gupporting this recommendation” and the fact that the Member had "some sympathy for
that point of view", the Member nevertheless voted in favour of the relavant motion.

Of caurse, all of this without Mr Grill having the opportunity of appearing before those
who would find Him “gullly” of contempt and having an oppertunity to state his case.

Whilst we appreciate that the Legislative Council had the more weighty matters of tha
possible expulsion of two of its Members to debate last week, it appears that Mr Grill's
matter has effectively proceeded before lhie Committee and the House as if hawas a

non-person without any rights.

There is a stark similarity between this matter and the earlier proceadings before the
Lagislative Assembly. Bolh have involved a serious denial of natural justice to Mr Grill. Of
course, we are well aware of the fact that, unfike any other institution or person in

- Australia, various Parllaments in Australia, including lhe State of Weslern Ausiralia, are
not réquired lo afford natural juslice as a result of the applicalion of rules and processes
which are clearly in urgent need of reform so as to make them appropriale for a 27st
centyry democracy.

The difference between the present instance and the matter before the l.egislalive
Assembly is that, uniike the position there, the Council's finding that Mr Grill is in
contgmpt of Parliament is entirely without foundaltion.

In the circumstances:

. 1 | cannot advise Mr Grill to apologise;
. i Mr Grill does not believe he has done ahything 1o warrant an apology.
. Mr Grill will not therefore apologise.

We urge the Council 1o consider the matlers raised in this and my previous
correspondence when it gives this matter further consideration in light of Mr Grill's refusal
to apologise.

In patticular, we refer to and repeat the penultimate and ultimate paragraphs of my letter
to yout dated 26 November 2007 and respectfully.

. request thal the Councit oblain independent advice or establish 2 Comniillee (o
inquire into the matters raised in my correspondence (as well as all matters
raised by other persons or on lheir behalf), and

. suggest thal the lirne has come for the broader question of the manner in which
the issue of Parliamentary privilege is deall with be thoroughly reviewed by a
Committae of Parliament appointed for that purpose with a view to inlroducing
réform, such as has been undertaken in the United Kingdom and Victoria, to
ensure that the rights of Australian cilizens are belter protected before any
adverse findings ba made against them in the future.

| Seloct Commitlos of Privilege on @ matter arising in the Standing
0.004003084.7 Priniod 10/12/07 {18 54) Cammittae on estimales and finnncial operations page 2
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11-BEC-2BB7 B6:57 From:FREEHILLS oso21 ome To:@92227814 P.4/4
‘ 0892117282
Freehills

| alsoi;note that Mr Grill and | are willing to meet with you and/or the Commillee (o discuss
a way ihrough this matter? { reiterate that Mr Grill wants to co-operale wilh (he Legislative
Council as best he can.

YDL;/E sincejely

+81 410 767 724
stavari.penglis@freshills.com

oc. The Hon. Normari Moore MLC
Laader of the Opposition of the Leglslative Council
By facsimile: 9226 2078

! Select Committee of Privilage on a mater arising in the Standing
6 004003004.7 ! Printed 10/12/07 (14 {14) Commitites on estimales end financlal oparations paga d
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APPENDIX 2
LETTER OF 15 FEBRUARY 2008 FROM COUNSEL FOR
HON JULIAN GRILL TO THE
PRESIDENT OF THE LEGISLATIVE COUNCIL

4S-FER-2085 16144 From:FREEHILLS pesz1ihizoe To:B32227514 P.273
k ' 0892117102
Freehills
e e
The Hon Nick Giriffiths MLC 15 February 2008
lender of the Legisiative Councll Mealter 81252191
Parliament House By fax

FERTH W4 4000

Dear Sir

Private & Confidentisl

Select Committes of Privilege on a matter arising in the Standing
Committee on estimates and financial operatlons

[ rafer to your letter dated 17 Januzry 2008.

As my viaws do nol seem to have carried any weighl with the Council, | thought it
appropiate to obtain an epinion frem Senior Counsel.

In that regard, we briefed Mr Staphen Gageler SC. as aminent Serior Counsal al Lthe
Mew South Walas Bar.

Mr Gageler SC has now praviged us wilth his Prefiminary Opinion.
In gunmary, Mr Gageler, in agreéement with our views, has oplaed a5 follows:

- n Findlng 18 and Recommendation 20 are claarly beyond the terms of reference
of tha Select Committee and therefore uitra vires and procured in circumslanses
whors Mr Grill has been denled nalural Justice;

{2) whila there wag evidence before the Selecl Commilles rom Mr Burke which
justifiad a finding that Mr Grill gave Mr Burke documents which Mr Grill said he
would be giving lg the Select Commitles, lhere was no evidence before iha
Selecl Commlltee that Mr Grill advised Mr Burke thet those decuments had
been reguasted by the Comittee. Nor was thare any analyst lo supporn he
propasilion hat Ihe documents wera cenfined te docyments which had been
raquested by the Select Committes; and

{3 Mr Grill was righl Lo dlsagree with Counsel Assisting the Selecl Committee an 8
Oclober 2007, in relation to the suggestion pul lo Mr Gril 1hat the provision of
the documents wae contrary 1o a direction of the Charman of ihe Select
Cormmillze.

Further, in Mr Gageler's view, thars 16 a sirong argument Lhat Lhe Legisiative Counc
lacked power to make the order of 4 Deceamber 2007 (and similarly would back powsr Lo
seek ilself lo deal wilh Mr Grlll's non-compliance as a conternpt of Parliament) given that
the power of tha Legis|ative Council 1o itself punigh summarily far canterpt is limited to
the offences eruimeraled in ss 8 and 10 of the Perflamentary Privilegies Act 1891 (WA).
Conaaquently, the mattar may only be dealt wilh by 1he Attorney-General (at the direction
of the Lagislative Council) applying 1¢ the Suprema Court. It would then be apen for
Supreme Courl 1o review whether ! was within the power of the Lagisialive Council 1o
make lha ordar on 4 December 2007,

Ploags lal e kKnow if you would like a copy of Mr Gageler's Opinion,

[2e1t; 101 KA B

O 1 Dusiblinngs 241 51 Gevinipns Tiwrcg Mol WA BOOLEAng rake Takphane =61 8 0211 TAT Facsimite +61 0 D211 THTH
GHO Box U1bAZ Ponh WA 084S Auzisoia www [roalills corn DX 105 Parih

Bpinoy bhalsoumio Pronin (kb Sitipiniie vt RS0 on EMIP (4 G Winh Chy Lskrta
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«15-FEB-2048 16:44 From:FREEHILLS @89211‘(828 To:BS22272814 P.373
, : 0892117202

Finally, | note that Mr Grill and | remain willing to meet wilh you {or any mermber(s) of the
Council) to discuss this matter.

+61 419 767 724
steven.panglis@freahills.com

Copy

The Hen Kim Chance MLC The Hen Norman Mocre MLC

Leador of the Government in the |egislative Leader of Iha Opposilion in the Legislative
Council Cauncil

The Han Ljiljanna Ravlich MLC The Hon Giz Walson MILG

Depuly Leader of lhe Gevernment In Membar of the Legiskativo Council

tha Legislative Council

Selec! Committas al Privilege on a maltler ariging in the Slanding
8 0041644 A Prinled 15/02/08 (U8 42) Committeo on vstimates and fnancial operalions pagae 2
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APPENDIX 3
TRANSCRIPT OF HEARING OF
MR NOEL CRICHTON-BROWNE ON 27 MARCH 2008

STANDING COMMITTEE ON PROCEDURE AND
PRIVILEGES

TRANSCRIPT OF EVIDENCE TAKEN
AT PERTH
THURSDAY, 27 MARCH 2008

SESSION TWO

Members
The President (Hon Nick Griffiths) (Chairman)
The Chairman of Committees (Hon George Cash) (Deputy Chairman)
Hon Graham Giffard
Hon Ray Halligan
Hon Simon O’Brien
Hon Sheila Mills
Hon Ken Travers

Hon Giz Watson (Co-opted member)
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Procedure and Privileges Committee

Hearing commenced at 11.19 am

GRILL, MR JULIAN
Consultant, Julian Grill Consulting Pty Ltd,
sworn and examined:

The CHAIRMAN: Good morning. On behaf of the committee, | would like to
welcome you to this hearing. It is proposed that you will be examined. Before the
examination begins, | must ask you to take either the oath or the affirmation.

Mr Grill: | will take the oath, thank you, Mr Chairman.
[Witness took the oath.]

The CHAIRMAN: Thank you. For the record, would you please state your name,
occupation and the capacity in which you appear before this committee?

Mr Grill: Julian Fletcher Grill. | am a consultant, and | appear here as awitness.

The CHAIRMAN: Have you signed a document entitled “Information for
Witnesses’?

Mr Grill: Yes, | have.

The CHAIRMAN: The document seeks to explain your entitlements as a witness.
Have you read the document?

Mr Grill: Yes, | have, Mr Chairman.

The CHAIRMAN: These proceedings are being recorded by Hansard. A transcript of
your evidence will be provided to you, and you will have an opportunity to correct any
transcription errors and to clarify any matter in the transcript. | note you have a person
present with you. Would you please identify that person to the committee and state
why heis here?

Mr Grill: The person on my left is Mr Steven Penglis. He is a partner of Freehills law
firm, and he is my counsel.

The CHAIRMAN: Thank you. | take the opportunity to remind everyone of the role
of legal counsel in these proceedings. Counsel is not permitted to answer questions or
reply on your behalf, or to otherwise address the committee. Counsel’s role is that of
an adviser. You are at liberty to confer with your counsel, but that discussion will not
be recorded by Hansard. | repeat that it is for you, the witness, to make any submission
and answer the committee's questions.

Now, | will just take a bit of time to go through why we are here so that we can have
everything in context. The house resolved on 20 February 2008 that —

Q) That the letters tabled in the house on 19 February 2008 by the
President be referred to the Standing Committee on Procedure and
Privileges for the committee to consider and report to the house on —

@ whether the letters constitute an “unreserved written apology” in
accordance with the resolution of the house on 4 December

20 G:\DATA\PP\PPRP\pp.r20.080408.rpf.018.xx.a.doc



EIGHTEENTH REPORT

2007 and to determine the merit or otherwise of the arguments
contained in the purported apologies; and

(b) what further action may be taken by the house.

2 The committee have access to documents in the possession of the Clerk
relating to the inquiry of the Select Committee of Privilege on a Matter
Arising in the Standing Committee on Estimates and Financial
Operations.

With respect to that committee report, finding 19 states —

The Committee finds that, between 13 June 2007 and 10 September 2007,
Mr Julian Grill provided Mr Brian Burke with copies of documents that
had been requested of Mr Grill by the Committee in a private hearing,
and that Mr Grill had further advised Mr Burke of the fact that those
documents had been requested by the Committee.

The provision of the documents and the accompanying disclosure of the
private proceedings of the Committee is a breach of privilege and a
contempt of the Parliament.

Recommendation 20 of that committee’ s report stated —

The Committee recommends that the Legislative Council order Mr Julian
Grill to make an unreserved written apology to the House for the
unauthorised disclosure of the Committee’s private proceedings to Mr
Brian Burke, and that the apology be provided within seven days of the
order of the House.

It is not for this committee to look behind the merits or otherwise of the decisions of
the Select Committee of Privilege on a Matter Arising in the Standing Committee on
Estimates and Financial Operations or of the decisions of the house. We are dealing
with a task that the house gave us on 20 February 2008, and that referral from the
house is effectively in three parts: first, whether the letters constitute an “unreserved
written apology” in accordance with the resolutions of the house on 4 December 2007;
second, to determine the merit or otherwise of the arguments contained in the
purported apologies; and, third, what further action may be taken by the house. In
regard to the first part, you have not complied with the order of the house in that you
have not provided an unreserved written apology. Therefore, there is no need for us to
consider the first part with respect to yourself. Similarly, part two is not applicable
because there is no apology. The only outstanding matter is in relation to part three as
to what further action may be taken by the house; and that is our role, to recommend to
the house what further action may be taken in light of the fact that no unreserved
written apology has been received. To assist the committee in recommending to the
house what further action should be taken, the committee would like you to explain
why you did not comply with the order of the house.

Mr Grill: Thank you, Mr Chairman. That is understood. | am a little disappointed, of
course, that the committee cannot go behind the findings, but we are here to cooperate
with you, and | will do my very best. | do have a written statement which | wish to
read to you, and | am not sure whether you would like a copy now or at the end of

G:\DATA\PP\PPRP\pp.r20.080408.rpf.018.xx.a.doc 21



Procedure and Privileges Committee

the—after | have read it. | will read it and then | will hand out copies. Mr Chairman
and members —

My decision not to apologise was one which was not taken lightly. It was a
decision made in light of my deep felt conviction that | have done nothing
wrong, a conviction subsequently confirmed by the best legal advice available,
namely from Steven Penglis of Freehills and from Stephen Gageler Senior
Counsel of the Sydney Bar: both of whom were this month listed in the
Australian Financial Review newspaper as being amongst the “best lawyers’ in
Australia, asjudged by their peers.

For his part, | note that Mr Penglis considers this to be the most serious denial
of natural justice and procedural fairness to a person that he has encountered in
a career spanning 25 years.

Having made these general remarks, | now turn to the specific reasons as to
why | have not apol ogised.

1 The Select Committee’'s findings were ultra vires: It was
patently beyond the Select Committee’s terms of reference. If
the Select Committee was concerned to inquire into whether or
not | had breached the confidentiality of the Select Committee,
it ought to have recommended to the Legisative Council to
authorise the Select Committee to undertake an inquiry (in
exactly the same way as it in fact did with respect to Mr Taylor
of the West Australian newspaper): . . .

In that respect | refer to Mr Penglis's letter to you, Mr President, dated 14 November
last year —

2. The Select Committee’s findings were a denial of natural
justice: The Select Committee recalled me to request me about
the matter without informing me of its intention to do so. No
mention of the fact was made at the commencement of the
hearing (notwithstanding the fact that The CHAIRMAN
purported to inform me as to why | was there by reading to me
the revised terms of reference). | was given no notice of the
assertion made against me, was not given an opportunity to
prepare my “case’, was given no opportunity to cross-examine
any witness or call any witnesses: . . .

And once again | refer to Mr Penglis's letter of 14 November last year to you, Mr
President —

[11.30 am]

3. The Select Committee's finding is without substance in fact: There
IS no evidentiary basis for any finding of contempt against me. In
relation to me, the Select Committee —

As you have aready read out—I will read the words again, Mr Chairman, because
they are important —

a) found that:
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« | “between 13 June 2007 and 10 September 2007 ...
provided Mr Brian Burke with copies of documents that had
been requested of [me] by the Committee in a private
hearing, and that [I] had further advised Mr Burke of the
fact that these documents had been requested by the
Committee’; and —

| have emphasised three words there and | will suggest to you in due course that they
arevery significant —

. the provison of the documents and the accompanying
disclosure of the private proceedings of the Committee was
a breach of privilege and a contempt of Parliament.

b) recommended that the Council order me to make an unreserved
written apology to the House.

That was the finding —

This appears to be based on Mr Burke's evidence to the Committee that, “He
[i.e. me] gave me these emails saying that he was going to be giving them to
the Committee.”

Those words are important. | will read them again —

... he[i.e. me] gave me those emails saying he was going to be giving them to
the Committee.”

When | provided copies of generic emails relating to the matter which Mr
Burke had lost from his own computer, | did not say to Mr Burke that the
copies of emails had been requested by the Committee (let alone identify
which of those documents provided were those requested by the Select
Committee) and nor had | then provided the same to the Select Committee.
Both of these matters are confirmed by Mr Burke s own evidence. . .

Once again | refer to Mr Penglis' letter of 14 November —

Indeed, | had tried to identify for myself the specific emails requested by the
Select Committee, but was unable to do so. Wishing to assist the Committee to
the fullest extent possible, | therefore provided to the Select Committee copies
of al emails—

| emphasise —
| considered to have any relevance to the subject of the Committee’ sinquiry.

Y ou can go back to the records of the committee and the letter that | sent in. Nowhere
in that letter do | identify those emails in the way that the committee had requested,
because | could not, but rather than disappoint them, | sent them al in, in an
endeavour to cooperate with the committee.

Moreover, the terms of the finding are that not only did | provide Mr Burke
with copies of documents, but that “[I] had further advised of the fact that
those documents had been requested by the Committee.” There was simply no
evidence to support such a finding: the only evidence was that of Mr Burke,
and that was to the effect that | was going to give the documents to the Select
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Committee, not that the documents “had been requested by the Committee” or
“had been given to the Committee” . . .

Once again, | refer to Mr Penglis’ letter of 14 November —
In Parliament —
| think you were all there —

on 4 December 2007, the Honourable Giz Watson noted the above facts,
namely that Mr Burke's evidence did not support the Select Committee’s
findings.

| quote her statement; | quote Giz Watson —

“The key words in that finding are “that Mr Grill had further advised
Mr Burke of the fact that those documents had been requested by the
Committee”.

End of that quote —

Mr Grill and his lawyers have written to members arguing that there
was no evidence to justify this finding. They point out that Mr Burke's
evidence was that Mr Grill told him that he was going to be giving
emails to the committee, not that the committee had requested them of
him. This is a reasonable point, | believe, and there does not appear to
be sufficient to support a finding that Mr Grill disclosed proceedings
of the Select Committee. | have reservations about supporting this
recommendation. | will not oppose it, but | think that a reasonable point
has been raised by Mr Grill about the finding. | indicate that |1 have
some sympathy for that point of view.

End of quote, and the page in Hansard is page 8 156. | move on to point four —

4. The concept of jailing people for contempt without a fair trial
constitutes a fundamental denial of human rights: it is opposed by the
Attorney General, by the Honourable Kim Chance MLC (in the Brian
Easton report), the Law Society of Western Australia, the Bar Association
of Western Australia and any fair minded individual who cares to think
about the matter.

In this regard, the West Australian newspaper of 21 December 1994
reported the then Opposition Leader, now Attorney General, as stating that:

« a Labour government would overturn the law which allowed
Parliament to jail people for contempt;

. he found the jailing of a WA citizen by the Legislative Council
“without any right to be heard . . . to be horrific”;

« “the Labour government is opposed to such a fundamental denial of
humans rights as imprisonment without trial”;

. he thought “every decent WA citizen would be appalled with the
Parliament exercising this power”;

. hedidn’'t agree “with any system of putting people in jail without
allowing them to have afair trial”.

24 G:\DATA\PP\PPRP\pp.r20.080408.rpf.018.xx.a.doc



EIGHTEENTH REPORT

Further, the Honourable Kim Chance MLC, as a dissenting member of the
Select Committee of Privilege Concerning the Non-Compliance by Brian
Easton with the Order of the House of June 22, 1994, was of the view that (as
summarised in section 9.2.4 of the Report, page 16):

« “regardless of the circumstances, imprisonment should not be an
option available to this, or any, House of Parliament, and that as the
only remaining options are to either not act, or to impose a censure
on Mr Easton, that a censure should be imposed”;

« “that the necessity for Parliament to vindicate its authority by
means of its own has ceased to exist in modern society in which
Parliament has less need to impose that authority”;

« “inamore tolerant society than that which existed at the time of the
precedent offered by the Crown Solicitor [in section 9.2.3 of the
Report], it should be expected that the community in general would
not demand the exercise of the penalty of imprisonment for a
contempt of Parliament”; and

. “itispossiblethat the exercise of Committal powers for this offence
would generaly be regarded as anachronistic and petty”.

That is the end of those quotes —
| note —
Thisis me, now —

that Mr Penglis wrote to the Honourable Kim Chance MLC on 4 March 2008
concerning the views he expressed in relation to the Easton matter. | now table
acopy of that letter.

When Mr Penglis did not receive a response from the Honourable Kim Chance
MLC, Mr Penglis wrote to the Premier, the Honourable Alan Carpenter MLA,
on 10 March 2008. | now table a copy of that letter and a letter in response
from the Department of Premier and Cabinet dated 20 March 2008.

[11.40 am]

5. Mr Gageler SC has confirmed the views of Steven Penglis which Mr
Penglis expressed in his various letters to the President of the
Legidative Council, namely that:

« Finding 19 and Recommendation 20 were ultra vires the
Committee and were procured in circumstances where Mr Grill
was denied natural justice;

. There was no evidence before the Select Committee that Mr
Grill advised Mr Burke that the documents had been requested
by the Committeg;

« Mr Grill was right to disagree with Counsel Assisting the
Select Committee on 8 October 2007 in relation to the
suggestion put to Mr Grill that the provision of the documents
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was contrary to a direction of The CHAIRMAN of the Select
Committee.

Indeed, Mr Gageler SC states in his opinion to Freehills that the
deficiencies of the procedures of the Select Committee “highlights the
egregious failure of procedural fairness that has occurred”.

Mr Gageler SC is further of the view that there is strong argument that
the Legidative Council lacked power to make the order of 4 December
2007, and similarly would lack power to seek itself to deal with Mr
Grill’s non-compliance as contempt of Parliament.

Once again | refer to Mr Penglis' letter of 15 February 2008. My notes continue —

| would ask you to look at my parliamentary conduct. Over 24 years of
service. There has never been an occasion in which | have ever been
glected from Parliament or been found guilty of unbecoming conduct.
My whole record is one of respect for Parliament and its processes.

Penultimately, | would invite you to contemplate the inherent
contradiction of the current demand for me to apologise for something
that | vehemently deny. If | apologise, | am admitting the contempt of
Parliament. | ask you as to whether it is proper to use the powers of
Parliament to threaten to jail meif | do not apologise and thereby admit
the contempt. Such a situation, is regarded as totally repugnant in every
court in the land and in every country that has at least a rudimentary
judicia system.

6. My position remains as it always has been, namely, that:

. notwithstanding the serious defects in process, | would not
shield myself behind those defects if | had done something
which warrants or even arguably warrants an apology;

. for reasons which | have given, | did not do something which
warrants or even arguably warrants an apol ogy;

. the prospect of me being imprisoned without fair trial is, | am
sure you will you agree, abhorrent.

Thank you gentlemen and ladies.
The CHAIRMAN: Does any member wish to ask Julian Grill a question?

Hon KEN TRAVERS: | have just the one. Was there any reason you did not provide
awritten response to the Parliament within seven days of the order?

Mr Grill: My lawyer did. My lawyer sent in two or three letters.
Mr Penglis: It was within seven days of the order.
Mr Grill: Yes.

Hon KEN TRAVERS: But | am asking if there was any reason why you did not
respond yourself to the Parliament.

Mr Grill: Well, my lawyer responded on my behalf.
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The CHAIRMAN: Members, we will have a short adjournment so that the committee
can consider what you have said. If you would be kind enough to wait on the premises,
we will invite you back in afew minutes.

Hon GEORGE CASH: Can we have copies of that document distributed now—if it
isacopy of what he said?

Mr Grill: Yes; itis.
Proceedings suspended from 11.44 to 11.56 am

The CHAIRMAN: Thank you for your patience. Hon Julian Grill, you have been
given an opportunity to give an unreserved apology today. Do you wish to exercise
that opportunity?

Mr Grill: | am afraid | cannot for the reasons | have already indicated.

The CHAIRMAN: Thank you very much for your attendance.

Mr Grill: Isthat thelot.

The CHAIRMAN: Yes; thank you. That completes the public hearings.
Hearing concluded at 11.56 am
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