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Report of the Legislative Council
Legislation Committee

in relation to the

Consumer Credit (Western Australia) Bill 1995

Introduction

1 On a motion by Hon Peter Foss on 29 June 1995, the Legislative Council resolved:

That the Consumer Credit (Western Australia) Bill 1995 be referred to the
Legislation Committee for consideration and report including consideration as
to whether the Hire Purchase Act 1959 should be repealed.1

Consumer Credit (Western Australia) Bill 1995

2 The Bill has a long history, some of which is recounted in the second reading speech
read by Hon George Cash MLC on 28 June 1995 .  The Bill is the Western Australian2

component of a national uniform legislative scheme.

3 Work on the Bill began with the Standing Committee of Consumer Affairs Ministers
in 1987.  In 1993 the governments of all Australian States and Territories entered into
the Australian Uniform Credit Laws Agreement, which provides for the establishment
of uniform credit laws throughout Australia.  A final draft Bill was prepared for
introduction into the Queensland Parliament.  This draft is the "template legislation" to
be implemented in all other States and Territories .3

4 In the course of drafting the template legislation, which is the basis of the Bill, extensive
consultations were held.  Approximately 160 persons and organisations were consulted.
Of these, 28 were persons or organisations from Western Australia.  A list of these
persons and organisations is attached as Appendix 1.
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     Western Australia, Standing Committee on Uniform Legislation and Intergovernmental Agreements, A4

Discussion Paper on the New Consumer Credit Code - a preliminary report on various methods
available for implementing the Australian Uniform Credit Laws Agreement 1993 in Western Australia,
8th Report, 23 December 1994.

     Western Australia, Standing Committee on Uniform Legislation and Intergovernmental Agreements, A5

report concerning the various methods available for implementing the Australian Uniform Credit Laws
Agreement 1993 in Western Australia, 9th Report, 11 April 1995.

     Hon Peter Foss MLC, Minister for Fair Trading, evidence to the Committee, 24 August 1995.6
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5 In December 1994 the Standing Committee on Uniform Legislation and
Intergovernmental Agreements (Uniform Legislation Committee) released A Discussion
Paper on the New Consumer Credit Code .4

6 On 11 April 1995 the Uniform Legislation Committee tabled A report concerning the
various methods available for implementing the Australian Uniform Credit Laws
Agreement 1993 in Western Australia .  That report considered and made5

recommendations concerning both the most appropriate means of implementing
uniform credit laws in Western Australia and the substance of a draft of the Bill.

7 The Bill was introduced in the Legislative Council on 28 June 1995 and referred to the
Legislation Committee on 29 June 1995.

8 The Committee received evidence from Mark Bodycoat, Principal Legal Officer,
Ministry of Fair Trading, on 8 August 1995 and from the Minister for Fair Trading, Hon
Peter Foss MLC, and Mr Bodycoat on 24 August 1995.  The Chairman of the
Committee informally consulted with the Chairman of the Uniform Legislation
Committee on 16 August 1995.

9 The Minister indicated in his evidence to the Committee that the purpose of referral of
the Bill to the Committee was to provide an opportunity for further public comment.
However, he also conceded that:

The ideal time for this legislation to go before the Committee is prior to it
being settled upon by the Ministerial Council...6

 
10 The Committee notes that the Bill is part of a national uniform scheme of legislation

which has already been subject to extensive consultation.  It is the subject of an
agreement between the governments of all of the Australian States and Territories.  The
Committee endorses the Minister's comment that the appropriate time for referral of the
Bill to the Committee was prior to it being settled upon by the Ministerial Council.  The
key requirement of national uniform legislation is that it be uniform.  Consequently,
while the Government remains committed to the Australian Uniform Credit Laws
Agreement 1993, and Mr Foss indicated that that is currently the case, there is not any
real scope for varying the substance of the Bill.

11 Mr Foss suggested that any recommendations made by the Committee could be taken
up by him at subsequent meetings of the Ministerial Council.  As has been noted,
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     A copy of the Uniform Legislation Committee's first 2 recommendations is attached as Appendix 2.7

     Western Australia, Standing Committee on Uniform Legislation and Intergovernmental Agreements, A8

report concerning the various methods available for implementing the Australian Uniform Credit Laws
Agreement 1993 in Western Australia, 9th Report, 11 April 1995, paragraph 5.6.
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however, there has already been extensive public consultation throughout Australia
which should have raised all issues which are currently pertinent.  Furthermore,
implementation of recommendations for variations to the substance of the Bill at this
stage is unlikely.  Their consideration at a later date is speculative and the continuing
validity of any such recommendations is subject to changing circumstances, particularly
in light of experience after commencement of the Bill.

12 Consequently, the Committee concluded that it was undesirable for it to embark on
another time-consuming and costly public consultation process at this time.
Furthermore, and for the same reasons, the Committee concluded that it would also be
of little, if any, use for it to comprehensively review the entirety of the Bill.  Therefore
the Committee has confined its comments in this report principally to matters raised by
the Uniform Legislation Committee in its report .7

13 Mr Bodycoat advised the Committee that the Bill is substantially the same as the draft
Bill considered by the Uniform Legislation Committee.  This has been confirmed for
the Committee by the research officer for the Uniform Legislation Committee.

14 The Bill consists of 13 clauses relating to its application followed by an appendix
containing approximately 184 clauses and 2 schedules known as the Consumer Credit
(Western Australia) Code (the Code).  The Code contains the main substantive
provisions of the Bill.

Code Clauses 118 - 123

15 Some of the matters raised by the Uniform Legislation Committee have been
implemented in the Bill.  In particular, clauses 118 - 123 of the template legislation -
relating to liability of credit providers for suppliers' misrepresentations and in relation
to goods - which were omitted from the draft Code have now been included in the
Code .8

Code Clause 144

16 The Uniform Legislation Committee questioned the wisdom of the omission of cl 144
of the template legislation from the draft Code.  That clause was not subsequently
included in the Code.  Mr Bodycoat advised the Committee that similar remedies or
penalties to that contained in cl 144 are contained in ss 10 and 77 of the Fair Trading
Act 1987.  Additionally, most of the misrepresentations contemplated occur in relation
to motor vehicles and appropriate remedies and penalties in this context can be found
in the Motor Vehicle Dealers Act 1973.  Mr Bodycoat conceded, however, that the
scope of these remedies was not as extensive as that of cl 144.  On 29 September 1995
Mr Bodycoat wrote to the Committee and advised it that Ministry of Fair Trading staff
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working in the credit relief area and the Australian Finance Conference and the
Australian Bankers’ Association have sought to have cl 144 included in the Code.  The
reason for this is that the clause will protect both credit consumers and credit providers
from certain conduct or misrepresentations made by the other of them.  Consequently,
the Committee reiterates the concern expressed by the Uniform Legislation Committee
at the omission of cl 144 of the Code and considers that it should be included in the
Code.

Recommendation 1

The Committee recommends that cl 144 of the template legislation be included in the
Code.

Code Clause 101

17 The Committee notes the omission of sub-clauses 101(2) & (3) (relating to applications
for orders relating to key requirements) from the Code.  These sub-clauses were
included in the draft of the Code examined by the Uniform Legislation Committee and
are included in the template legislation.  Mr Bodycoat explained to the Committee that
the reason for the omission of the sub-clauses is that they may tend to supplant the
jurisdiction of the Commercial Tribunal of Western Australia.

Bill Clause 11

18 The Committee notes that cl 11 of the Bill is a Henry VIII clause which provides that
regulations of a savings or transitional nature may be made and, if the regulations so
provide, are to have effect despite any provision of the Bill or the Code.  This
Henry VIII clause may be justifiable on the grounds that it is required for flexibility in
application of the Code.  Additionally, it is limited to regulations of a savings or
transitional nature and there are certain safeguards regarding the application of such
provisions to persons.  Regulations are subject to Parliamentary scrutiny, but the
Committee is concerned that, given that the Code is part of a scheme of national
uniform legislation, the Parliamentary scrutiny usually given to regulations made under
such a clause will be less effective because of the requirement to maintain uniformity.

Code Clause 7

19 The Committee notes that cl 7(10) of the Code is also a Henry VIII clause which
provides that regulations made under the Code may exempt provision of a specified
class of credit from the application of all or any of the provisions of the Code.  The
Committee again notes its concern that, given that the Code is part of a scheme of
national uniform legislation, the Parliamentary scrutiny usually given to regulations
made under the clause will be less effective because of the requirement to maintain
uniformity.  Additionally, the clause is extremely broad in its scope and potentially the
regulations could emasculate the Code itself.  Consequently the Committee is of the
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     See, for example, Western Australia, Joint Standing Committee on Delegated Legislation, Review of9

Operations 1991 - 1992, 11th Report, December 1992, pp 34 - 37.

     Western Australia, Standing Committee on Uniform Legislation and Intergovernmental Agreements, A10

report concerning the various methods available for implementing the Australian Uniform Credit Laws
Agreement 1993 in Western Australia, 9th Report, 11 April 1995, chapter 9.  A copy of the relevant
recommendation is attached at Appendix 2.
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view that this clause is of a kind of Henry VIII clause that has been condemned by
academics, the Chief Justice of Western Australia and scrutiny of bills and scrutiny of
subordinate legislation committees throughout the Commonwealth .9

Recommendation 2

The Committee recommends that clause 7(10) of the Code be specifically restricted
in its operation or be deleted from the Bill.

Code Clause 160

20 The Committee notes that cl 160 of the Code is also a Henry VIII clause which permits
certain assumptions set out in the Code to be varied by regulations.  This Henry VIII
clause may be justifiable on the grounds that it is required for flexibility in application
of the Code.  However, the concern arising out of the fact that the Code is uniform
legislation and that the Parliamentary scrutiny usually given to regulations made under
such a clause will therefore be less effective remains.

Application of Laws Act

21 The Committee notes that the Uniform Legislation Committee's recommendation that
an "Application of Laws Act" be enacted to automatically apply in Western Australia
amendments to the Queensland template legislation, subject to a Parliamentary scrutiny
process, in order to maintain continuing uniformity, has not been implemented.  The
Committee agrees with the findings of the Uniform Legislation Committee in this area
and endorses that Committee's recommendations in this context .10

Recommendation 3

The Committee recommends that the recommendations of the Uniform Legislation
Committee in respect of enactment of an Application of Laws Act be re-considered.
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     Hon Peter Foss MLC, Minister for Fair Trading, evidence to Committee, 24 August 1995.11

     See, for example, Western Australia, Joint Standing Committee on Delegated Legislation, Review of12

Operations 1991 - 1992, 11th Report, December 1992, pp 34 - 37.
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Hire Purchase Act 1959

22 The Committee also was asked to consider whether the Hire Purchase Act 1959 (HPA)
should be repealed.  In his evidence to the Committee, Mr Foss indicated that the reason
for the referral is that there has been a strong suggestion that the HPA is no longer
needed .  In the Committee's view, this is, at least in the first instance, a matter of11

Government policy and not a matter for review by the Legislation Committee.

23 It may be the case that there is potential for conflict between the Consumer Credit
(Western Australia) Bill 1995 (CC Bill) and the HPA.  Alternatively, it may be the case
that the CC Bill renders the HPA obsolete.  

24 The Committee notes that cl 13 of the CC Bill amends s 2 of the HPA to provide that
an agreement which is a credit contract or which is “to be regarded as a credit contract”
under the CC Bill is excluded from the definition of “hire-purchase agreement” in the
HPA.  It is not certain that this will necessarily resolve all possible conflicts in the
operation of the CC Bill and the HPA.  It may be more appropriate to review conflict
between the CC Bill and the HPA in the light of experience some time after the CC Bill
comes into operation.

25 There is before the House, at the time of writing, the Hire Purchase Amendment Bill
1995 (HPA Bill).  The Committee notes that the HPA Bill contains provisions whereby
the Governor has extensive powers to exempt from any or all provisions of the Act, or
apply any or all provisions of the Act to, specified persons or transactions or classes of
persons or transactions.  This is achieved by means of a Henry VIII clause of a kind that
has been condemned by academics, the Chief Justice of Western Australia and scrutiny
of bills and scrutiny of subordinate legislation committees throughout the
Commonwealth .  Whilst the stated purpose of the HPA Bill is to effect a consequential12

amendment to the State Supply Commission Bill 1995, its terms are much broader in
scope than is required for that purpose.  If the HPA Bill is passed in its present form,
practical (but not actual) repeal of the HPA possibly could be effected by order of the
Governor (subject to disallowance by Parliament).

26 Whilst Mr Foss stated that the HPA may no longer be needed, both the CC Bill and the
HPA Bill effect amendments to the HPA. This would seem to indicate that the HPA
continues to be operative and is intended by the Government to be so.  The question of
the practical impact of the CC Bill on the HPA is yet to be ascertained. Again,  it may
be more appropriate to review the HPA some time after the CC Bill comes into
operation.
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27 On the basis that:

repeal of the HPA essentially is a matter of Government policy;

the Government at this stage appears to intend for the HPA to remain
operative; and

the extent to which the HPA is intended to, and will in fact, remain operative
is not at this stage known,

the Committee considers that it would not at this time be appropriate for it to report on
whether or not the HPA should be repealed.

28 In these circumstances the Committee is of the view that it would be more useful to
review the HPA 1 year after commencement of the CC Bill.  In the interim, a conflict
clause should be inserted in the CC Bill to make it clear that, in the case of any conflict
between the CC Bill and the HPA, the CC Bill prevails.

Recommendation 4

The Committee recommends that a clause be inserted in the CC Bill to the effect that,
in the event of any conflict between the CC Bill and the HPA, the provisions of the
CC Bill prevail.

Recommendation 5

The Committee recommends that the Government review the operation of the Hire
Purchase Act 1959 1 year after commencement of the Consumer Credit (Western
Australia) Bill 1995.
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Appendix 1

List of persons and organisations consulted in the drafting of the
Bill.




















