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EXECUTIVE SUMMARY
1

The purpose of this report is to provide a summary of all of the facts and relevant material
arising from the interaction between the Procedure and Privileges Committee (PPC) and the
Corruption and Crime Commission of Western Australia (CCC) over the past two years.

2

Although this report refers to relevant legal precedents and case studies extensively, the PPC
wishes to make it absolutely clear that the aim of the PPC is only to present the various
competing legal arguments to readers in a concise and informative manner. The PPC does
not intend to make critical commentary of, or influence in any way, the two Supreme Court
proceedings involving the Legislative Council that are currently in progress. A trial in the
substantive matter of CIV 2717 of 2019, President of the Legislative Council of Western
Australia v Crime and Corruption Commission of Western Australia & Ors was held on 22 and
23 April 2021 and a decision reserved as to the validity of a series of CCC notices to produce
documents. It is acknowledged that the timing of this report is unfortunate, as the PPC does
not have the benefit of a final resolution of the legal proceedings. The pending change in
membership of the Legislative Council as at midnight on 21 May 2021 has necessitated that
this report be presented at this particular time.

3

Over the past two years the plain facts in this matter have been obscured and
misrepresented in the media, as well as in both the Legislative Council and the other place,
and in various correspondence and reports emanating from the CCC.

4

To be perfectly clear, this matter is not about an orchestrated attempt by a so-called
‘Opposition-dominated’ Legislative Council to hide a former Opposition Member’s ‘dirt file’
from examination by law enforcement agencies. Nor is it about any person or body’s aim to
hinder a CCC investigation, or to prevent the reappointment of the Commissioner of the
CCC. And nor is it about the PPC intentionally trapping innocent senior public servants in ‘no
win scenarios’ in order to score some perceived political advantage over the government.

5

Quite simply, it is the PPC’s view that at the heart of this matter is an entirely inexplicable
sudden cessation of good faith negotiations between the PPC and the Commissioner of the
CCC. This coincided with the bald usurpation of the powers and privileges of the Legislative
Council through the calculated intervention of the Attorney General and State Solicitor’s
Office (SSO), to the potentially unlawful benefit of the CCC.

6

The good faith negotiations in question were embarked upon to establish a workable
protocol to smoothly facilitate the CCC’s access to relevant parliamentary email account
evidence of Members of Parliament and their staff. Those negotiations took place in
circumstances where there was a likelihood that material protected from disclosure by the
long-standing law of parliamentary privilege would otherwise be unlawfully accessed by the
CCC in the process.

7

The CCC was conducting an investigation into whether certain former members of the
Legislative Council had engaged in serious misconduct with respect to the use of travel and
electorate allowances and as to whether there was generally such a lack of public
accountability and transparency with respect to the use of those allowances as to pose a risk
that serious misconduct could occur in that regard.

8

The CCC served three notices on the Director General of the Department of the Premier and
Cabinet (DPC) dated 12 April 2019, 11 June 2019 and 6 August 2019 for the production, of
amongst other documents, parliamentary email account records of former Members of the
Legislative Council and their staff over an almost four year period. These documents were
likely to include material which relates to “debates or proceedings in Parliament” as that term
is used in article 9 of the Bill of Rights 1689 (UK).
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The Commissioner of the CCC met with the President of the Legislative Council in relation to
the first notice on 20 May 2019. After a month of negotiations between the PPC and CCC via
written correspondence, and adjustments made to a protocol to account for the issue by the
CCC of its second notice, the PPC was under the impression that a workable protocol had, in
fact, been reached. Then, without clear explanation to this day, the Commissioner of the CCC
reneged on his earlier indicated approval of the draft negotiated protocol and immediately
began separate negotiations directly with the Attorney General to displace the Legislative
Council’s proposed protocol with their own device. This device was a protocol that had as its
centre the SSO’s purported substitution of the Legislative Council’s determination of
parliamentary privilege with the SSO’s own ‘opinion’ as to which documents were protected
by parliamentary privilege.

10

Despite repeated requests and, ultimately, orders from the PPC not to produce the likely
privileged evidence to the CCC – orders that gave the Director General of DPC as custodian
of the Members’ email database a “reasonable excuse” not to comply with the CCC
compulsory production orders under s. 158 of the Corruption, Crime and Misconduct Act
2003 – the Director General handed over to the CCC approximately 70,000 documents on 22
July 2019 that in the SSO’s opinion were not subject to parliamentary privilege. The PPC
subsequently carried out its own audit of the produced documents and determined that
1,120 privileged documents were handed over at this time by the DPC/SSO to the CCC. Of
the 1,120 records determined by the PPC to be privileged and yet were produced by the DPC
to the CCC, it was noted that these included:


draft parliamentary speeches;



draft parliamentary motions;



draft parliamentary questions;



submissions from members of the public requesting a Member to vote a certain way on
a bill or other measure before the Legislative Council;



documents indicating how a Member intended to vote on a Bill or other measure; and



confidential parliamentary committee material, including committee deliberations and
draft report recommendations.

11

On 14 August 2019 the CCC executed a search warrant on the residence of Mr Phil Edman,
former Member of the Legislative Council. A number of electronic devices were seized. By
both a subsequent order of the Council and a summons of the PPC several of these devices
were obtained by the PPC to assess a claim of parliamentary privilege made by Mr Edman.
Mr Edman’s DPC-issued parliamentary laptop and two back-up hard drives were also the
subject of a search warrant caused to be issued by the Western Australia Police Force
(WAPOL), and those devices are currently held within the precincts of Parliament in a secure
container that can only be accessed by agreement with WAPOL.

12

One of the positive aspect of this matter has been the development of a close working
relationship between the PPC and WAPOL, based on a number of investigation specific
protocols for determining issues of parliamentary privilege. Much work has also been done
towards a draft Memorandum of Understanding (MOU) between the President of the
Legislative Council and the Commissioner of Police.

13

For more than a year the PPC has proposed to the CCC that all records requested by the CCC
determined not to be the subject of parliamentary privilege be provided to the CCC upon
receipt of a fresh, valid notice for production of those records. Letters on behalf of the
President to this effect were sent to the CCC dated 23 December 2019, 15 January 2020,
17 January 2020, 24 January 2020, 6 February 2020, 20 May 2020, 29 May 2020, 25 June
2020, 19 August 2020 and 1 April 2021.

ii
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There are over 450,000 such records in existence ready for production to the CCC.

15

Only once, however, has the CCC reissued one of its notices to produce to access nonprivileged documents. On 22 November 2019, the PPC returned to the CCC 34 nonprivileged printed documents from a backup hard drive to Mr Edman’s DPC-issued laptop,
which the CCC had produced to the PPC on 18 November 2019.

16

The CCC has therefore elected not to avail itself of the opportunity to access over 450,000
non-privileged records, including records from Mr Edman’s much publicised and
sensationalised DPC-issued laptop and two hard drives, because it has refused to issue a
notice to produce in a manner entirely neutral to the parties’ respective positions in the legal
proceedings. That choice is a matter for the CCC.

17

The only material that has not been the subject of review and relevant determination of
parliamentary privilege by the PPC is the “slack” and unallocated spaces on the DPC-issued
laptop and two hard drives.1 The nature of this data is such that it is not technically feasible
to practically review and make a determination over all of it, including metadata, contained
in that space. This has led to frustratingly drawn-out technical discussions between the PPC
and CCC over the past six months.

18

The determination of parliamentary privilege by the PPC over almost half a million
documents has been long and exhausting. The PPC met 80 times between June 2019 and
prorogation of the Legislative Council on 7 December 2020. It has at times drawn on the
resources of the Parliamentary Services Department’s Information Technology staff for
extended periods, as well as most of the Legislative Council Committee Office’s staff for
intensive periods of work at short notice.

19

In September 2019 the Attorney General commenced legal proceedings against the
President of the Legislative Council. Purporting to be acting in support of the CCC, one of
his portfolio agencies, the Attorney General’s arguments as set out in his statement of claim
are potentially highly destructive of over 300 years of parliamentary privilege and the
immunities and powers generally of a Westminster system House of Parliament.

20

CIV 2716 of 2019, Attorney General of Western Australia v President of the Legislative Council
of Western Australia & Ors, was adjourned on 22 April 2021 to a later date to be set. On
11 February 2021 at a directions hearing in the Supreme Court of Western Australia, the
stated position of the Attorney General was that he does not propose to litigate proceeding
CIV 2716 of 2019 except to the extent necessary to ensure that the CCC obtains the
documents it requires to pursue its investigation. In particular, if the CCC’s notices to
produce are determined to be invalid in the President of the Legislative Council’s
proceedings against the CCC, then the question of the validity of the Legislative Council’s
order made on 25 September 2019 directing the Clerk of the Legislative Council not to
produce to the CCC the documents the subject of the notices does not arise.

21

After more than a year of protracted procedural negotiations, stalled settlement discussions,
unsuccessful attempts by the Attorney General to both strike out important aspects of the
President’s pleadings and avoid discovery of important evidence, the Attorney General has
now indicated that his sole continuing interest in the legal proceedings is to ensure that the

1

Note: When a file is written to a hard disk drive it will be allocated space in blocks of data. Most computers
allocate data in files of 512 KB. For example, if a file is only 400 KB in size, there will be 112 KB ‘slack space’. If the
file is deleted, the space is marked as available for another file. If another file is written to the space and is 250KB
in size, it will still be allocated the 512KB block assigned to it. As the file is smaller than the last previous file, there
may be remnants of the previous file. The purpose of a zip file is to compress data, for transferal and archiving
etc. When a file is placed into a zip file slack space is not included. Only the logical contents of the file are
included in the zip. ‘Free space’ or ‘unallocated clusters’ are where deleted files may be located, or empty space on
the hard drive that has never been written to.
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Legislative Council complies with the decision of the Supreme Court in the President’s
proceedings against the CCC.
22

Although neither the President of the Legislative Council nor the PPC can purport to bind the
Legislative Council, the PPC can envisage no circumstances in which the Council would defy a
decision of the Supreme Court. The PPC notes that only as a result of these legal
proceedings has it become aware of the full extent of the Attorney General’s direct
involvement in operational matters of the CCC.

23

In relation to the referrals of matters of privilege relating to the actions of the senior officers
of the DPC and others for inquiry, these referrals to the PPC by the Legislative Council in
August 2019 all lapsed on the prorogation of the Legislative Council on 7 December 2020.
The PPC therefore takes this opportunity to summarise some of the facts established by the
PPC to date, and attaches all of the relevant transcripts of hearings conducted and invites the
Legislative Council to give consideration to re-referring these inquiries to the PPC in the 41st
Parliament.

24

Much has been made in recent years of the lack of an Australian Federal Police-Federal
Parliament style MOU or privileged document review protocol between the CCC and the
Houses of Parliament of Western Australia. The PPC is of the view that the position so far
adopted by the CCC, unlike that of WAPOL, leaves no room at all for the negotiation of an
effective MOU. The CCC maintains its rigid requirement for total access on its terms to any
document that it wishes to examine as the initial starting point for any MOU or protocol.
That position would permit the CCC to obtain, examine and use likely privileged material for
its own purposes, thereby directly impeaching and questioning proceedings in Parliament,
before any determination of parliamentary privilege can be made by the relevant House of
Parliament. The PPC, nevertheless, remains prepared to consider any MOU or protocol with
the CCC that adequately protects parliamentary privilege.

Findings and recommendations
Findings and recommendations are grouped as they appear in the text at the page number
indicated:

FINDING 1

Page 74

The PPC finds that:
a) a total of 499,174 records relating to five CCC notices to produce records were the subject
of the PPC’s parliamentary privilege review;
b) a total of 10,079 records were determined by the PPC to be subject to parliamentary
privilege; and
c)

a total of 489,095 records were determined by the PPC to be not subject to parliamentary
privilege.

FINDING 2

Page 76

The PPC finds that:
1,120 records reviewed by the SSO and subsequently produced by the DPC to the CCC, in
purported response to the first and second CCC notices, were in fact subject to parliamentary
privilege.

iv
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FINDING 3

Page 76

The PPC finds that:
524 records reviewed by the SSO and subsequently withheld by the DPC from the CCC, in
purported response to the first and second CCC notices, were in fact not subject to parliamentary
privilege.

RECOMMENDATION 1

Page 91

The Committee recommends that:
A standing memorandum of understanding relating to the compulsory production of evidence
and determinations as to material that is subject to parliamentary privilege be advanced between
the Legislative Council and relevant investigative agencies, in accordance with the resolution of the
Legislative Council of 5 September 2019.

RECOMMENDATION 2

Page 106

The Committee recommends that the following matters be re-referred to the Procedure and
Privileges Committee for inquiry and report:
In relation to the refusal by Ms Emily Roper, the Acting Director General of the Department of the
Premier and Cabinet, to comply with a summons to attend and produce documents at 9.00am on
Friday, 9 August 2019, issued by the Legislative Council Standing Committee on Procedure and
Privileges, and the events leading up to that non-compliance:
1.

Did Ms Emily Roper, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

2.

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for each
contempt or breach?

RECOMMENDATION 3

Page 106

The Committee recommends that the following matters be re-referred to the Procedure and
Privileges Committee for inquiry and report:
In relation to the actions of Mr Darren Foster, the Director General of the Department of the
Premier and Cabinet, in producing documents to the Corruption and Crime Commission relating
to former Members of the Legislative Council without following a procedure that the Legislative
Council or the Legislative Council Standing Committee on Procedure and Privileges had authorised
for determining issues of parliamentary privilege:
1.

Did Mr Darren Foster, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

2.

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for each
contempt or breach?
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CHAPTER 1
The Road to the Supreme Court
Introduction
THE House being informed, that Samuell Chidley had served Robert Fenwick Esquire,
a Member of Parliament, and Ralph Darnall Esquire, Clerk-Assistant to the Clerk of
the Parliament, with a Subpæna out of Chancery.
Resolved, That Samuell Chidley be sent for in Custody, as a Delinquent.
House of Commons, 9 May 16572

1.1

The purpose of this report is to update the Legislative Council on the enormous amount of
work of the Procedure and Privileges Committee (PPC) over the past two years, since a
confidential matter of privilege was first brought to the attention of the Legislative Council
by the President. Over that period the PPC has steadfastly attempted, subject to frustration
at various times by inexplicable actions by the CCC and the executive, to dutifully implement
the following order of the Legislative Council dated 12 June 2019:
That the Standing Committee on Procedure and Privileges be granted
authority by the Legislative Council to make any orders and do all things
necessary and expedient to ensure that any documents or data created or
received by a current or former member of the Legislative Council are
released to an investigative agency only when —
(a) its description falls within the lawful scope of any warrant, notice to
produce, or other similar power granted to an investigative agency under
a written law; and
(b) the documents or data is not proceedings in Parliament within the
meaning of article 9 of the Bill of Rights 1688 or does not otherwise fall
within the scope of parliamentary privilege.

1.2

This resolution was one of general application, arising from matters of privilege raised by an
ongoing, initially covert, CCC investigation into former Legislative Council Members and their
electorate staff. The Legislative Council’s resolution directed and authorised the PPC to enter
into negotiations in relation to memoranda of understanding and procedures with various
law enforcement agencies to protect those physical documents and electronic data of
Members that may be subject to parliamentary privilege from being seized or produced by
compulsory powers.

1.3

On 5 September 2019, after being informed by the PPC3 of the decision of the Director
General of the DPC in July 2019 to direct the SSO to make determinations of parliamentary
privilege in relation to material contained in the parliamentary email accounts of former
Members of the Legislative Council and their staff, the Legislative Council resolved as follows:

2

'House of Commons Journal Volume 7: 9 May 1657', in Journal of the House of Commons: Volume 7, 1651-1660
(London, 1802), pp. 531-532. British History Online http://www.british-history.ac.uk/commons-jrnl/vol7/pp531532.

3

In Reports 55 and 56:
https://www.parliament.wa.gov.au/Parliament/commit.nsf/WCurrentNameNew/E17D308CDED6566548258170002
B6F68?OpenDocument#reports
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That:
The Legislative Council
1. notes that:
a. the law of parliamentary privilege is intended to protect the
ability of the Houses of Parliament, their members and
committees, to exercise their authority and perform their duties
without undue external interference; and
b. an aspect of that law is the protection of the legislature against
improper interference by the judiciary and the executive;
2. further notes and affirms that:
a. the privileges, immunities and powers of the Legislative Council
are secured through s.36 of the Constitution Act 1889, the
Parliamentary Privileges Act 1891, and Parliamentary Papers
Act 1891 and include the freedoms and immunities formulated
in Article 9 of the Bill of Rights 1688, protecting speech and
debates and proceedings in Parliament against being
impeached or questioned in any court or place out of
Parliament;
b. the protections recited in Article 9 are not confined to courts
and tribunals, but also encompass the protection of material
subject to parliamentary privilege against incursion by the
executive and executive agencies including an Investigative
Agency; and
c.

a thing, material and Document or Data subject to
parliamentary privilege is immune from compulsory seizure by
an Investigative Agency under a notice to produce, warrant, or
similar compulsory process;

3. declares for the avoidance of doubt:
a. that the right of the Legislative Council to determine claims of
parliamentary privilege over material sought to be seized or
accessed by an Investigative Agency adheres regardless of the
form of the material, the means by which those agencies seek
seizure or access, and the procedures followed;
b. that the right of the Legislative Council to determine claims of
parliamentary privilege over material sought to be seized or
accessed by an Investigative Agency applies to Documents or
Data of its members, former members and their staff in the
possession, custody, or power of the Director General,
Department of the Premier and Cabinet or other Government
department or agency; and
c.

2

that a person served with a Notice by an Investigative Agency
for the production of Documents or Data who, without the
authority of the Legislative Council or its authorised delegate,
purports to determine, either personally or by any agent of the
executive, the question of whether a Document or Data is
subject to parliamentary privilege:
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i.

would usurp the right of the Legislative Council to
determine that question; and

ii. in the absence of a lawful excuse, may commit a breach of
the privileges of the Legislative Council;
4. expects that where there are reasonable grounds to believe that a
Notice served by an Investigative Agency on a person may require
production of Documents or Data which attract parliamentary
privilege, the person upon whom the Notice is served will inform
the Clerk of the Legislative Council promptly following receipt of
the Notice and before producing any Documents or Data in
compliance with the Notice;
5. requires an Investigative Agency to observe the privileges,
immunities and powers of the Legislative Council, its committees
and members (including as declared in paragraph 3 above) in
determining whether and how to exercise its powers, rights or
functions in matters which might engage questions of
parliamentary privilege; and
For the purpose of this order:
Document or Data, includes a document or electronic or other data
in the possession, custody or power of a government department
that was created or received by a current or former member of the
Legislative Council or their staff;
Investigative Agency, includes the Western Australian Police Force,
the Australian Federal Police, the Corruption and Crime Commission
and any like body with a power to issue a Notice to produce or
obtain Documents or Data;
Notice, includes a notice to produce, warrant, or similar compulsory
process for the production or obtaining of Documents or Data.
1.4

Specifically, this report serves to update the Legislative Council on the progress of the
following matters of privilege which remained unresolved as at the commencement of the
41st Parliament:


Supreme Court Legal Actions CIV 2716 of 2019, Attorney General of Western Australia v
President of the Legislative Council of Western Australia & Ors, and CIV 2717 of 2019,
President of the Legislative Council of Western Australia v Corruption and Crime
Commission of Western Australia & Ors;



Privilege determinations in relation to documents sought under CCC notices to produce;



Referred inquiries into possible breaches of privilege and contempts of Parliament; and



Memoranda of understanding on dealing with evidence that is likely to be subject to
parliamentary privilege between the President of the Legislative Council and the
Commissioner of the CCC and the President of the Legislative Council and WAPOL,
respectively.

The CCC’s investigation
1.5

As a result of an afternoon in June 2015 spent in a Tokyo bathhouse, escorted by a member
of the staff of the WA Commissioner to Japan, two Legislative Council Members on a study
trip found themselves, several years later, caught up in a CCC investigation into misconduct
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by the Western Australian Trade Commissioner to Japan.4 That investigation resulted in a
CCC report that included commentary on the conduct of the Commissioner to Japan in using
a staff member and State funds on taxi fares and on subsequent leave in lieu for time spent
on the weekend researching bathhouses and translating when the two MLCs visited such an
establishment.
1.6

By the time the CCC reported on its investigation in March 2019, the members of that 2015
study trip to Japan were no longer Members of the Legislative Council. The CCC report into
the activities of the Western Australian Trade Commissioner to Japan, Mr Craig Peacock,
stated:5
It is not suggested in this report that the Members engaged in illegal activity. The
focus is on Mr Peacock, what he believed was requested of him and what
arrangements he made to assist them.
The Commission has received responses to its draft report from solicitors for Mr
Phillip Edman and Mr Brian Ellis as to why each should not be named. It has given
close consideration to the arguments presented.
The Commission has concluded that suppression of their names cannot be
justified despite the careful arguments in favour of that course. The Commission
recognises that each of them is no longer in public office. They were public officers
in 2015.
The evidence of each of them is that they did not engage in any illegal or
improper activity. What may have been in Mr Peacock's mind, was not in their
minds.
They were each public officers and Members of the Legislative Council. The draft
itinerary indicates they were travelling in their capacity as Members, however, they
paid for their own travel.
There is a public interest in the behaviour of Members of Parliament or
Government officials when travelling abroad representing WA in official meetings.
Mr Peacock has hosted many parliamentary delegations from WA and frequent
ministerial visits. If the persons are unnamed, speculation would inevitably ensue
as to who was being referred to, which would be unfair to others.

1.7

After concluding the investigation into Mr Peacock, the CCC decided to turn its attention
once more to the conduct of Members of Parliament, despite amendments to the Corruption,
Crime and Misconduct Act 2003 in 2014 that appeared to impose some practical limits on
such investigations. In a 17 December 2019 report the CCC stated:6
A serious misconduct risk exists
$7.5 million a year. Unaccountable to the State. Unaudited by the State. That is the
annual cost of the electorate allowances paid to Members of Parliament. There are
rules for its use. But no one checks to see if the rules are followed.

4

Corruption and Crime Commission of Western Australia, Report on the WA Commissioner in Japan, 12 March 2019:
https://www.ccc.wa.gov.au/sites/default/files/Report%20on%20the%20WA%20Commissioner%20in%20Japan.pdf

5

Ibid, p. 37.

6

Corruption and Crime Commission of Western Australia, Misconduct risks in electorate allowances for Members of
Parliament, 17 December 2019:
https://www.ccc.wa.gov.au/sites/default/files/Misconduct%20risks%20in%20electorate%20allowances%20for%20
Members%20of%20Parliament.pdf , pp. 1-2.

4
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The intention is that this money assists a local Member of Parliament to serve the
electorate in the manner that the member considers most appropriate under the
constraints of the Determination of the Salaries and Allowances Tribunal On
Remuneration of Members of Parliament (the determination). The Salaries and
Allowances Tribunal's (SAT) intention is not always acted upon.
The Commission has identified a serious misconduct risk that the community is not
reaping the benefit of all electorate allowance funds. By way of example, this
interim report tells a story of how some electorate allowance funds were
inappropriately used by a member of the Legislative Council during the period
May 2013 to May 2017. While some electorate allowance funds may have
benefitted the electorate, a significant portion was used by the then member to
fund his personal lifestyle. Using electorate allowance funds to visit an exotic strip
club, fund the travel and entertainment of female companions and treat staff to
lavish, private Christmas parties, is not appropriate. This is a diversion of State
resources for private use.
…
The Commission considers that the public interest requires that it report, to the
extent which it is able, on serious misconduct risks with electorate allowances and
the actions of a former Member of Parliament. Necessarily this is an interim report
because the Commission does not have access to significant material lawfully
obtained by the Commission which the Legislative Council has ordered to be
surrendered to it.
This report is based on the testimony of 14 witnesses taken in public and private
examinations, on source documents, together with selected telecommunications
lawfully intercepted under warrant. …
Moreover, when Supreme Court proceedings instituted by the President of the
Legislative Council against the Commission are resolved, and if the Legislative
Council decides to release any material it holds to the Commission, that material
will be evaluated. The Commission believes there is significant evidentiary material
contained on the former member's laptop computer and two hard drives that were
in his possession until recently.

1.8

The CCC’s 2019 investigation into electorate allowances, Operation Betelgeuse, came into
conflict with the Legislative Council when the CCC issued notices to produce on the DPC
seeking to obtain and examine almost four years of emails and other documents contained
in the parliamentary email accounts of former Legislative Council Members and their staff.

1.9

By a quirk of history, unlike most other Australian Parliaments who maintain solely in-house
email systems, the two Houses of the Parliament of Western Australia have entrusted the
DPC with the secure management of the confidential email accounts of the Members of
Parliament and their electorate and research staff.

1.10

These email accounts have, until now, only been accessible by a few DPC staff in the
Information Technology (IT) section, and only with the express authorisation of the Member
of Parliament who owns the account.

1.11

Over a frustrating period between 20 May 2019 and 14 August 2019 the PPC tried
unsuccessfully to engage the CCC in the development of a protocol to determine
parliamentary privilege and access with respect to the email material sought by the CCC.

1.12

On 22 July 2019 the DPC handed over approximately 70,000 parliamentary email account
documents to the CCC, all of which the SSO had formed the opinion were not subject to
parliamentary privilege.
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1.13

When the PPC attempted to access copies of the documents that the DPC had provided to
the CCC in order to conduct its own ‘audit’ of parliamentary privilege, the Acting Director
General of the DPC refused to comply with the PPC’s summons to attend before it and
produce the copies. Faced with this astonishing clear contempt of the Legislative Council by
a senior public servant, the PPC had no practical option under the Parliamentary Privileges
Act 1891 and the Standing Orders of the Legislative Council but to report the refusal to the
Legislative Council and seek an order of the Council for the production of the documents.
This unfortunately necessarily led to the publication of the CCC’s covert investigation.

1.14

In Report 55, presented on 14 August 2019, the PPC reported to the Legislative Council on a
refusal to comply with a summons issued by the PPC. The PPC also reported its concerns
that a series of serious breaches of parliamentary privilege and contempt of Parliament may
have occurred. One possible breach was that officers of the executive had viewed, without
the Legislative Council’s authorisation, the confidential emails and other documents of
former Members of the Legislative Council and their electorate and research staff for the
purposes of producing documents to the CCC. Specifically, Mr Darren Foster, the Director
General of the DPC, despite numerous express warnings and orders from the PPC not to do
so, had authorised officers of the SSO (including law students) to trawl through tens of
thousands of confidential emails to identify and isolate any material that in the opinion of
the SSO was subject to parliamentary privilege.

1.15

The PPC maintains that the privilege to determine which of those records were subject to
parliamentary privilege was that of the Legislative Council alone to claim and exercise and
not the executive. This dispute, along with the validity of the CCC notices to produce and
the correct interpretation of s. 3(2) of the Corruption, Crime and Misconduct Act 2003, are the
basis for the President’s legal action against the CCC.

1.16

The CCC’s position is clearly set out in the comments of the Commissioner of the CCC to the
Attorney General in a letter dated 14 August 2019, and tabled in the Legislative Council by
the Leader of the House, Hon Sue Ellery MLC, on 15 August 2019:7
The Committee took the view that it would decide what matters were privileged
before releasing to the Commission. In my respectful opinion this exceeded the
breadth of Parliamentary privilege. Although I am sure it is not the intention of
the Committee to impede or obstruct the Commission’s investigation that would
be the effect. For example a suggestion was made that it might be necessary to
allow the affected members the opportunity to inspect all the documents for a
claim of privilege. The Committees tentative proposals for dealing with in excess of
4 terabytes of data were, with all respects unworkable.
...
My view ... is that Mr Foster was lawfully required to and did comply with the
notice issued to him under CCM Act s 95. The Commission has not breached
parliamentary privilege in receiving, retaining and analysing the documents (which
comprise more than 4 terabytes) and will continue its investigation.

1.17

7

6

To the contrary, the PPC is of the view that it is the gravest breach of parliamentary privilege,
a contempt of the Legislative Council, and indeed unlawful under s3(2) of the Corruption,
Crime and Misconduct Act 2003, for the CCC to obtain data by compulsory process and
examine (that is, to “question or impeach”) that data whilst knowing that some of the material
was likely to be “proceedings in Parliament”.

Letter from Mr John McKechnie to the Attorney General, Tabled Paper 2938, Legislative Council, 15 August 2019,
Hansard, p5609.
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1.18

On 27 September 2019 the following two actions were commenced in the Supreme Court of
Western Australia:



CIV 2716 of 2019, Attorney General of Western Australia v President of the Legislative Council
of Western Australia and Clerk of the Legislative Council of Western Australia.



CIV 2717 of 2019, President of the Legislative Council of Western Australia v Corruption and
Crime Commission and Darren Foster and Nigel Pratt.

1.19

As at April 2021, the President’s Statement of Claim in CIV 2717 of 2019 seeks the following
relief from the Supreme Court:8
(a) a declaration that each of the First [DPC emails, documents and diary
entries], Second [further DPC emails, documents and diary entries] and
Third Notices [DPC email ‘backup’] purportedly served by the [CCC] on the
[DG of the DPC], under s 95 of the CCM Act, was invalid …;
(b) a declaration that, … each of the First, Second and Third Notices was served by
the [CCC] in contravention of s 3(2) of the CCM Act and in excess of the
[CCC’s] powers, rights or functions, …;
(c) a declaration that each of the Fourth [DPC laptop and Porsche back-up hard
drive] and Fifth Notices [DPC documents the subject of the First and
Second Notices minus privileged material] purportedly served by the [CCC]
on the [Clerk}, under s 95 of the CCM Act, was invalid …;
(d) a declaration that each of the Fourth and Fifth Notices purportedly served by
the [CCC] on the [Clerk], under s 95 of the CCM Act, was served in
contravention of s 3(2) of the CCM Act and in excess of the [CCC’s] powers,
rights or functions …;
(e) a declaration that the [CCC’s] retention and use of records on the [WD
Element] hard drive [seized by the CCC by search warrant from Mr Edman’s
home] …, was and is in contravention of s 3(2) of the CCM Act, in excess of the
[CCC’s] powers, rights or functions and invalid … ;
(f) [deleted]
(g) a declaration that the receipt of [DPC email, documents and diary entry]
records … by the [CCC], purportedly under s 95 of the CCM Act, was in
contravention of s 3(2) of that Act, in excess of the [CCC’s] powers, rights or
functions and invalid, … ;;
(h) delivery up to the [President] of the records which were produced by the [DG
of the DPC] to the [CCC] as a result of the First and Second Notices and of any
records which are produced by the [DG of the DPC] to the [CCC] as a result of
the Third Notice [DPC email ‘back-up’];
(i) delivery up to the [President] of the [WD Element] hard drive … ;
(j) such further or other relief as the Court thinks fit; and
(k) costs.

1.20

8

CIV 2716 of 2019 is currently adjourned with the understanding that the Attorney General
will discontinue the action once a decision is delivered in relation to CIV 2717 of 2019.

The PPC’s summary of the relevant parts of the President’s Statement of Claim are in bold.
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1.21

CIV 2717 of 2019 was heard before Mr Justice Hall on 22 and 23 April 2021, and he has
reserved his decision.

1.22

The source of conflict leading to these legal proceedings lies in the wording of s 3(2) of the
Corruption, Crime and Misconduct Act 2003, which states:
Nothing in this Act affects, or is intended to affect, the operation of the
Parliamentary Privileges Act 1891 or the Parliamentary Papers Act 1891 and a
power, right or function conferred under this Act is not to be exercised if, or to the
extent, that the exercise would relate to a matter determinable by a House of
Parliament.

1.23

The PPC has long interpreted s 3(2) as simply reflecting the common law position regarding
parliamentary privilege. Accordingly, in line with the approach taken by privileges
committees of other Westminster-based Parliaments towards investigations by law
enforcement agencies, the PPC has sought to ensure that whenever the CCC exercises its
significant powers to compel the production of evidence that is likely to include material that
comprises or is necessarily incidental to ‘proceedings in Parliament’, the CCC’s investigators
must not access such evidence until such time as the relevant House of Parliament or its
delegate has first examined the evidence and identified and removed any material that may
be subject to parliamentary privilege.

1.24

In contrast, both the CCC and the Attorney General have formed the view that parliamentary
privilege is of much more limited application, based upon a narrow interpretation of the
Article 9 of the Bill of Rights 1689 (UK) freedom of speech privilege. This narrow view treats
the freedom of speech privilege as being limited to:

1.25



Only those words spoken and actions done physically on the floor of a House of
Parliament or in committee; and



a rule of evidence relevant only to the question of ‘use’ or admissibility of certain
parliamentary records during the course of the examination of a witness in court
proceedings and which has no part to play in resisting the compulsory production
powers of modern law enforcement agencies.

As the CCC’s Director of Legal Services wrote to the President’s solicitors on 18 February
2021:9
The Commission does not accept in this proceeding that a House of Parliament
has a 'privilege' or power to determine whether particular written records are the
subject of the immunity expressed in article 9 of the Bill of Rights 1689, nor that
the exercise of any such 'privilege' or power (if, which the Commission denies, one
exists) is a 'matter determinable by a House of Parliament' for the purposes of
Corruption, Crime and Misconduct Act 2003 (WA) (CCM Act) s 3(2).
The Commission’s position … is that the immunity of article 9 of the Bill of Rights
1689 (1 Wm & Mary Sess 2 c 2) protects the freedom of speech of members in
Parliament and protects debates or proceedings in Parliament from impeachment
or questioning in any court or place out of Parliament.
The Commission does not accept that the immunity in article 9 operates to protect
from compulsory production, for all purposes, any and all written records which
may 'relate' to debates or proceedings in Parliament. The Commission contends
that such documents will be protected from compulsory production only if the
purpose or effect of such production would be to impeach or question debates or

9

8

Letter from Ms Wendy Endebrock-Brown, Director of Legal Services, CCC, to Ms Kirsty Sutherland, Partner, Corrs
Chambers Westgarth, 18 February 2021, pp1-2.
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proceedings in Parliament. That follows, in the Commission’s view, from the object
of the immunity being the protection of debates and proceedings in Parliament
from impeachment or questioning, not the protection of any confidentiality of
communications between members of Parliament (cf, eg, legal professional
privilege).
The Commission also does not accept that a determination as to whether the
compulsory production of a document may have the effect of impeaching or
questioning a debate or proceeding in Parliament is exclusively determinable by a
House of Parliament … .
The Commission also contends that, even if a House of Parliament has a 'privilege'
or power to determine whether the effect of compulsory production of a
document would be to impeach or question a debate or proceeding in Parliament,
on the proper construction of CCM Act s 3(2) such a determination is not within
the scope of s 3(2).

1.26

The position taken by the CCC leaves no room at all for the negotiation of an effective
memorandum of understanding (MOU) or privileged document review protocol between the
CCC and the Houses of Parliament of Western Australia. The CCC maintains its rigid
requirement for total access on its terms to all of the documents that it wishes to examine as
the initial starting point for any MOU or protocol.

1.27

At a Supreme Court directions hearing dealing with both legal proceedings on 11 February
2021, the Solicitor General informed the court that the Attorney General’s action in CIV 2716
of 2019 would be adjourned until after the April 22-23rd hearing of the President’s action in
CIV 2717 of 2019, and that the Attorney-General would not seek to intervene or act as
amicus curiae in that hearing. In effect, all the Attorney General continues to have an interest
in is whether if one or both of the notices to produce dated 9 September 2019 issued by the
CCC and served on the Clerk of the Legislative Council on 10 September 2019 are held to be
valid in Supreme Court proceeding CIV 2717 of 2019, including after any appeal(s) in relation
to any judgment of the Court in CIV 2717 of 2019, then the Legislative Council will not seek
to rely on its Resolution 1(6) made on 25 September 2019 to prevent whatever production
may then be required by the Clerk in light of the Court’s judgment and reasons (including
after any appeal(s) as may be lodged within the time required for such appeal).

1.28

The Attorney-General’s concession amounted to a considerable reversal in attitude.
Nevertheless, CIV 2716 of 2019 has not been discontinued despite seemingly having no
purpose except for being a safeguard against the extremely unlikely scenario that if the CCC
notices to produce were held by the Court to be valid, the Legislative Council would ignore
the Court’s decision and would continue to order its Clerk not to comply with the CCC
notices.

1.29

A history of some of the customs and practices of the House of Commons relevant to these
proceedings is attached at Appendix 1.

1.30

A summary of key legal precedents and relevant case studies of interactions between law
enforcement agencies and various Parliaments is attached at Appendix 2.
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Chronology of Events
2.1

The key background facts and relevant documents in this matter are set out in the table
below:
Date

12.04.19

Event
Commissioner of the CCC issued Notice to Produce No. NPR 00615-2019-4614 to
DG of DPC requiring the production of the following materials in relation to two
former LC Members:
All email records between 1 Jan 2014 – 30 Sept 2017 of the Members and
their staff;
Calendar entries for the Members between 1 Jan 2014 – 30 Sept 2017
Parliamentary travel allowance applications, approvals and disapprovals for
the Members between 1 Jan 2014 – 31 Dec 2015;
Reports of overseas travel undertaken by the Members between
1 Jan 2014 – 31 Dec 2015.

15.04.19

CCC Notice to Produce documents served on DG of DPC. The Notice contained a
‘s 99 notation’ to the effect that the DG could not disclose the existence of the
notice to any person except for the purpose of obtaining legal advice in relation to
the notice.
The DG told the PPC that:
… my very first instinct was to seek to brief the President of the
Legislative Council. …. I was advised that I had no ability to
discuss the matter with the President, given the section 99
notice, so through the State Solicitor’s Office I asked that the
contact be made by the CCC.10

The Commissioner of the CCC later confirmed this in a letter to the Attorney
General:11
Mr Foster, who has acted very professionally and cooperated
with the Commission to the fullest extent, raised the question
that some of the documents might contain parliamentary
material which was privileged.

The DG requested advice from the SSO to determine if the DG was required to
comply with the notice and if so, how documents subject to parliamentary
privilege may be determined.12
16.04.19

DPC contacted the CCC to advise that the DPC was seeking legal advice and would
seek to apply for an extension to the notice.13

10

Transcript of hearing with DG before the PPC on 27 August 2019, p. 3.

11

Letter from the Commissioner of the CCC to the Attorney General dated 14 August 2019 that was tabled in the
Legislative Council by the Leader of the House on Sue Ellery MLC. Tabled Paper 2938, 15 August 2019.

12

Response by A Giaros to PPC Request for Information, 13 October 2019, p. 2.

13

Ibid.
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06.05.19

After years of preliminary discussions with WAPOL and the CCC, and the need for a
general MOU on agency information-sharing highlighted by the PPC’s 44th Report
of November 2016, the PPC sent a draft MOU to WAPOL. It proposed a procedure
for the execution of search warrants and other compulsory processes by WAPOL in
relation to Members of Parliament. It specified a process whereby a Member may
make a claim for privilege, and if satisfied that there appears to be a basis for the
claim, the WAPOL officer will provide the materials to the LC Clerk and allow the
Member to take copies of the relevant material. The materials will remain in the
possession of the Clerk until either the claim for parliamentary privilege is
abandoned or the disposition of the items is determined by the relevant Presiding
Officer or by judicial process.

13.05.19

Commissioner of the CCC telephoned the LC Clerk and informed him of the notice
issued to the DG of the DPC. The Commissioner then sent a letter to the President
setting out contents of notice, and extending time for compliance to 31 May 2019.
The letter said:14
Clearly, the documents of interest to the Commission need to
be inspected by Parliament or its designate so that a claim of
privilege might properly be made in respect of documents.

20.05.19

Commissioner of the CCC issued a certificate varying the s 99 notation and
authorising disclosure to the President, Clerk and Deputy Clerk of information
relating to ‘Operation Overton’ and ‘Operation Betelgeuse’ for ‘the purpose of
instructing and advising the [DPC] on matters arising from the notice. This was
prompted by a request from the DG to be able to discuss the matter with the LC.15
Commissioner of the CCC attended a meeting with the President, Clerk and Deputy
Clerk in company with the CCC’s Principal Legal Officer. Later that day, the
Commissioner sent a letter to the President confirming an extension of time to
comply with the notices to 14 June 2019. In that letter, the Commissioner
proposed a procedure for reviewing the data. The procedure, in summary, was as
follows:16
CCC Digital Forensics officers would attend DPC. They would extract the
data and review it back at the CCC offices on the CCC’s forensic platform
Intella.
Documents tagged as relevant would be reviewed by an external party
appointed by the LC.
Documents identified as privileged by the external party would be
removed from the data set, isolated and/or destroyed.
The CCC is given access to the remaining untagged documents.

05.06.19

PPC meets. This is the first time members of the PPC became aware of the matter.

07.06.19

Commissioner of the CCC confirmed that the CCC will extend time to DPC for
compliance with the notice until 5 July 2019. The Commissioner advised that ‘the

14

Letter from Commissioner of the CCC to President dated 13 May 2019.

15

Transcript of hearing with Commissioner of the CCC before the PPC on 2 September 2019, p. 3.

16

Letter from Commissioner of the CCC to President dated 20 May 2019.
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Commission does not propose to grant any further extension of time for
compliance’.17
11.06.19

CCC issued Notice to Produce No NPR 00615-2019-4614 to the DPC (June Notice).
The June Notice required the production of the same matters as the April Notice,
but in relation to a third former LC Member and their staff. The June Notice
contained a s 99 notation that expressly permitted disclosure of the June Notice to
the President, Clerk and Deputy Clerk of the LC (unlike the April Notice).

12.06.19

Second CCC Notice to Produce documents served on DG of DPC.
LC President formally advised the LC that she had referred a matter of privilege to
the PPC. The President told the LC:18
Recently, I have become aware of a matter of privilege that I
have determined is of sufficient substance to warrant
consideration by the Council under standing order 93.
Accordingly, I have referred the matter to the Standing
Committee on Procedure and Privileges for inquiry and report
to the Council.

LC passed resolutions that gave the PPC the power to make any orders and do all
things necessary and expedient to ensure that any documents or data created or
received by a current or former member of the LC are released to an investigative
agency only where:
its description falls within the lawful scope of any warrant,
notice to produce, or other similar power granted to an
investigative agency under a written law; and
the documents or data is not proceedings in parliament within
the meaning of Art 9 of the Bill of Rights 1689 or does not
otherwise fall within the scope of parliamentary privilege.

13.06.19

PPC resolved, amongst other things:19
That the question of whether documents or data within the scope of the
Notice to Produce is proceedings in Parliament is one for determination by
the Legislative Council
That the release of documents or data that are proceedings in Parliament
by the Director General of DPC to the CCC without the authority of the
Legislative Council would constitute a grave breach of the privilege and a
contempt of the Legislative Council of Western Australia
That should the Director General of DPC release documents or data that
are proceedings in Parliament to the CCC without the authority of the
Legislative Council or the Committee, (a) the Committee will report that
matter to the Legislative Council; and (b) the Legislative Council will
determine the questions of breach of privilege and contempt and any
penalty to be imposed under the Parliamentary Privileges Act 1891.

17

Letter from Commissioner of the CCC to Clerk of the Legislative Council dated 7 June 2019.

18

Legislative Council Hansard, 12 June 2019 p 4023.

19

Letter from Clerk of the Legislative Council to Director General of DPC dated 13 June 2019.
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LC President wrote to the DG of DPC, informing him of the above resolutions and
that the PPC is establishing procedures to identify parliamentary privilege.20
President wrote to the CCC and proposed an amended procedure for identifying
privilege. The proposal was, in summary, as follows:21
CCC Digital Analysts take delivery of the data from DPC (in the presence of
the LC Clerk);
the data is stored on a segregated LC server and access is limited to the LC
Clerk and Parliament IT Officer;
the dataset is refined on LC premises using the Intella platform by CCC
digital analysts using search queries provided by CCC investigators;
untagged documents are destroyed;
tagged documents are provided to an external party for privilege review;
non-privileged documents are released to the CCC.
In that letter, the President noted that the LC is “preparing to install the Intella
software program on a segregated exchange server at Parliament House” and
requests the CCC’s advice as to the appropriate version of the software to install,
and notes that the PPC is “prepared to accept any assistance from the Commission’s
forensic or technical staff” to ensure that Intella can function as anticipated in the
proposal.22 The President also noted that:
…neither of the two former members who are the subject of the
Commissioner’s investigation are aware of the Commission’s
Notice to Produce…any procedure used for identifying and
isolating material from the email cache or other documents
sought by the Notice to Produce that may be subject to
parliamentary privilege must also take into account this
important right…

17.06.19

Commissioner of the CCC wrote to the LC President and informed the LC of the
June Notice to Produce. The Commissioner then responded to the President’s
proposal from 13 June by suggesting items that require amendment in that
proposal:23
The need to ensure that the chain of evidence is preserved. The
Commissioner notes that normally the CCC would create 2 copies of email
caches – a “working” cache and a “preserved” cache to avoid the
evidentiary chain of custody being broken, and asks that the Clerk and
Parliament’s IT Officer ensure that they “take all steps to preserve the chain
of evidence.”
The production of an index through Intella. The Commissioner notes
Intella does not produce an index of tagged documents, so IT staff will not
be able to produce an index of the tagged documents without reviewing
them.

20

Ibid.

21

Letter from President to Commissioner of the CCC dated 13 June 2019.

22

Ibid, p. 2.

23

Letter from Commissioner of the CCC to President dated 17 June 2019.
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The Commissioner requests that “nothing is destroyed until the
investigation is complete.”
The Commissioner submitted that some documents held by the DPC
“cannot possibly be subject to privilege” such as documents that post-date
each member’s term as a parliamentarian, or emails between a Member
and their personal accountants.
Finally, the Commissioner says that Article 9 of the Bill of Rights 1689 (UK)
is concerned with the use of the privileged material, not with ensuring the
privileged material remains secret. The Commissioner submits that the
better approach is to allow the CCC to search and view records with a view
to refining them to the records that the CCC intends to use, but then not
to use them until the LC determines privilege.
18.06.19

Mr Bydder, Deputy State Solicitor, SSO, wrote to the Clerk regarding the
arrangements for storing the LC’s emails. The letter explains that:24
There is no record of a formal arrangement ever being entered into in
relation to the DPC managing the Parliament’s email accounts;
The DPC had created policies for managing that data, to the effect that
DPC staff are not permitted to access any email without the approach of
the account holder, or where the Director General is ‘subject to a legal
challenge’.
Since 2007/8, Member email accounts are not deleted and have been
retained indefinitely. This practice will likely change with a revised
retention policy. Email system backups are routinely carried to tape
storage, which are stored at an offsite location.

21.06.19

Mr Bydder, SSO, had a telephone conversation with the LC Clerk, in which he
emphasised the importance of the CCC accepting ‘formal’ or ‘nominal’ production
under the notices (i.e. the CCC accepting that the DG had complied with the
notices once the documents were provided to the LC and CCC to conduct the
privilege process, even though the CCC would not be given full access to the
documents at that point).25

25.06.19

LC President wrote to the CCC, proposing a revised process, which addressed each
of the concerns raised by the Commissioner’s letter of 17 June 2019.26 The
President confirmed that the LC Clerk and Parliament IT Officer will take all
necessary steps to preserve the chain of evidence; that CCC and Parliament IT staff
will be authorised to view the documents tagged by Intella for the sole purpose of
creating an index; and that the Clerk will not destroy any of the material.
PPC made resolutions in the same terms as the resolutions made on 13 June 2019,
but updated to refer to the June Notice.27

24

Letter from Mr C Bydder, Deputy State Solicitor, to Clerk dated 18 June 2019, pp. 68-70).

25

Statement of Craig Bydder, Deputy State Solicitor dated 27 August 2019, [6]. (annexed to PPC Report 56 “Interim
Report – Judicial Proceedings for Declaration Challenging the Validity of the Order made by the Legislative
Council on 15 August 2019” 5 September 2019, p. 40).

26

Letter from President to Commissioner of the CCC, dated 25 June 2019.

27

Letter from President to DG of DPC, dated 27 June 2019 p. 3.
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In relation to the other matters in the Commissioner’s letter from 17 June
2019, the President disputed that some of the emails identified by the
Commissioner could not possibly be the subject of a claim for privilege. The
President also disputed the Commissioner’s claim that a better view would
be for the Commission to be permitted to view all of the documents. The
President stated:28
the use to which the evidence might be put is immaterial. It is
the fact that the material constituted [for example] private or in
camera proceedings, that determines its immunity from
production and therefore inspection.

26.06.19

CCC Commissioner wrote to the LC President:29
I note that the Privileges Committee has now finalised its
procedure for dealing with the Commission notices. There
should be no impediment now to your agent, Mr Foster,
complying with the notices by the due date and I am confident
the Committee will ensure this occurs…
…the Commission unreservedly accepts it is for the House to
determine whether a particular document or communication is
subject to privilege. I am confident that, likewise the House
would agree that if the House determines that the document or
communication is not subject to parliamentary privilege, the
Commission is lawfully entitled to that document.
May I thank the House for dealing promptly with the issue and
settling its procedures for dealing with documents over which a
claim for privilege is made…to acknowledge the finalisation of a
procedure developed by the Committee with the assistance of
the Commissioner of the CCC to ensure documents subject to
parliamentary privilege are not unlawfully accessed by the CCC.

27.06.19

LC President writes to the DG of DPC to inform him of the “agreed procedure”
between the PPC and the CCC, and said that the Clerk will contact the DG in the
next few days to confirm logistics for the delivery of the data. The President
attached a copy of the PPC’s resolutions dated 25 June 2019, and a copy of the
Commissioner’s letter dated 26 June 2019.30
In her letter, the President noted the practical concerns expressed by the CCC and
SSO regarding production, and suggested that:
the materials the subject of the notices could be delivered to
[CCC investigator] and through him to the forensic officer and
then to the Clerk at the time of execution.

At 1.31 pm, the LC Clerk emailed Craig Bydder (SSO), stating:31
A procedure has been established by the PPC and acceded to
by the Commission’, ‘I would appreciate you confirming with

28

Letter from President to Commissioner of the CCC, dated 25 June 2019, p. 2.

29

Letter from Commissioner of the CCC to President, dated 26 June 2019.

30

Letter from President to DG of DPC, dated 27 June 2019.

31

Email from Clerk to C Bydder (SSO) at 1.41 pm, dated 27 June 2019.

Chapter 2 Chronology of Events

15

me at the earliest opportunity a convenient date, time and
place at Dumas House next week for your client to produce the
documents and data sought by the two notices’, and ‘I confirm
that the PPC has no objection to the Commission’s Mr Pretorius
taking possession of the materials briefly for the purpose of
satisfying the technical requirements of the notices.

In late June 2019 officers from both the CCC and the SSO expressed concerns in
several phone conversations with the LC Clerk regarding the specific wording of
the Notices and the requirements as to precisely which officer of the CCC was
authorised to take physical possession of the email data from the DPC.
28.06.19

The DG discussed with the AG the prospect that he was going to be in a situation
of conflict between the notice from the CCC and the order from the Council.32
DG had formed the view that that there was no agreement between the CCC and
the PPC about the process for reviewing the documents.33 He later told the PPC:34
I had a very different view based on my interactions with the
SSO and CCC than the committee had. I cannot tell you where
the communication broke down; all I know is that it was very
obvious to me that the CCC was not in agreement with the
Council; there was no agreement in place, and because of the
absence of an agreement and no comfort from the CCC about
extending the deadline any further—in fact, the CCC was
getting quite agitated about the deadline—I was left, in my
view, with no other choice but to hand over the documents to
SSO…

The DG further told the PPC that he had received legal advice when making the
decision to comply with the Notices over the objections of the LC:35
Of course I sought advice at every turn. But you were giving me
a binary option—offend the CCC or offend the committee. I
had to weigh up the advice I received and make a decision—
the only decision that was really available to me, in my mind—
which was to cooperate with the CCC.
…
…I did advise the Premier that I was in this difficult situation,
because it was obviously going to become a point of
discomfort for the government, but I did not take instructions
from the Premier, and I have learnt that legal advice is just
that—one must make one’s own decision, and I did, based on
the views I canvassed and the legal advice I received, and
weighing up the options, which seemed to me to be extremely
limited.

32

Transcript of hearing with DG of DPC before the PPC, dated 27 August 2019, pp. 7, 20.

33

Ibid, p. 5.

34

Ibid.

35

Ibid, p. 8.
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The DG later told the PPC that “nobody directed me” not to comply with the PPC
procedure.36
CCC’s Legal Officer spoke on the telephone with the LC Clerk, telling him that
formal production (but not actual production) would not be viewed as compliance
with the notices.
01.07.19

Parliament IT Officer attends at CCC offices and reviews the IT systems of the CCC
and how the Intella program works.

02.07.19

SSO commences reviewing the materials on the 1 July 2019 USB, but then stop the
following day when they are informed that a different set of documents will be
required to be reviewed.37 The suspension occurred so that the CCC could apply
search criteria to the data set and identify “the documents that properly fell within
the terms of the notices”.38

03.07.19

Mr Giaros, DPC IT Manager, retrieved from the DPC’s server the ‘PST files’
containing the named members’ email accounts. Each member’s email account
might have comprised between 1 and 10 gigabytes of data. He did not make a
note of how large this original data set was (but it would have been much smaller
than 4.5 terabytes, which would be the size of the whole database itself, before the
individual mail files of the named members were extracted).39
Mr Giaros loaded the extracted PST files onto a DPC hard drive. An IT Officer from
the CCC attended the DPC with an offline server platform with Intella installed on
it. Mr Giaros used this server platform with Intella on it to ‘index’ the contents of all
of the email records that were contained on the hard drive (i.e. the program read
and tagged every phrase of the email files). Once the indexing process had
commenced, the CCC officers were asked to leave. This initial indexing process
took 2 days.40
Also on 3 July 2019, an officer of the SSO verbally advised the LC Clerk that neither
the DPC nor the CCC were prepared to follow the PPC’s procedure and that the
DPC would pursue its own alternative procedure. This was when the LC President
first became aware that the DG would not be following the PPC’s procedure.41
The LC Clerk spoke on the telephone to Mr David Robinson, Director of Operations
of the CCC. The Clerk expressed the view that there would be technical compliance
with the notices if the documents were produced by the DPC to the Commission’s
exhibits officer, to then be provided to the Clerk for a privilege review to take
place.
On or about 3 July 2019, the CCC granted the DG a further extension of the time
for compliance with the notices until 9 July 2019 for the April Notice and 19 July
2019 for the June Notice.

36
37

Ibid, p.11.
Transcript of hearing with C Bydder before the PPC, dated 27 August 2019 pp. 7, 26.
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Ibid, pp. 7, 17.
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Ibid, pp 2-3.
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Transcript of hearing with A Giaros before the PPC, dated 23 September 2019, pp. 3-4; 6.
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Letter President to DG of DPC, dated 9 July 2019.
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04.07.19

DG of DPC wrote to the LC President. The DG informed the President that the DPC
will not be complying with the PPC’s protocol, but will be reviewing the documents
through the use of the SSO. His letter said that:42
The deadline for provision of information relating to one notice
is currently Tuesday 9 July 2019. The deadline for the other
notice is currently 19 July 2019. It is possible, but not certain,
that these deadlines can be extended…
It is regrettable that both parties have been unable to agree on
a process under which I can comply with the request made of
me by the CCC in their notice.
Under those circumstances I have considered the advice of the
State Solicitor, and the Attorney General (who I believe has
received advice from the Solicitor-General) and will be
complying with the terms of the notice issued to me by the
CCC.
…This initial step will involve the identification of material
relevant to the CCC inquiry but not its provision to the CCC
investigators. I am advised that no material will remain with the
CCC at this stage and my representatives will ensure the
material is not read, coped or retained by the CCC…
…the State Solicitor’s Office will consider the identified
information for matters of parliamentary privilege and not
produce to the CCC any material that it identifies as being
subject to parliamentary privilege.
In the absence of the Legislative Council and the Commissioner
reaching agreement about how privileged material is to be
assessed, or there being any applicable protocol established in
advance by Parliament with the CCC for just this type of
situation, I have requested the SSO to review each document…
… There is no intention that I review the material…

Mr Nicholas Egan, the State Solicitor, sent a letter to the Commissioner of the CCC,
stating:43
‘I understand that you have agreed with the Hon Attorney
General a process under which:
(a) officers of the [CCC] will assist officers of the DPC to identify
those electronic documents which fall within the terms of the
notices and then apply search terms to identify which of those
documents … are of interest to the CCC, but without any of
those documents ever leaving the possession of the DPC, or
being read, copied or retained by the CCC;
(b) the CCC does not require the production of documents
which are not relevant documents;

42

Letter from DG of DPC to President, dated 4 July 2019.

43

Letter from Mr Nicholas Egan, State Solicitor, to Mr John McKechnie QC, Commissioner of the CCC, dated 4 July
2019.
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(c) the CCC does not require the production of relevant
documents which are subject to parliamentary privilege; and
(d) this Office will undertake a review of the relevant
documents before any of them are produced to identify and
exclude from production any of the relevant documents which
this Office considers are subject to parliamentary privilege’
…
‘It will also be necessary for arrangements to be made to divide
the relevant documents into suitable “packets” … in order:
…
(b) to ensure that the results of the review are properly
recorded and documents identified as being subject to
parliamentary privilege are excluded from the relevant
documents produced to the CCC’
…
‘I am instructed that it could take the DPC’s technical officers
up to four weeks to go back through [the] backup tapes, with
appropriate assistance from the CCC, in order to identify
anything of relevance which has not already been the subject of
the CCC’s search terms and provided to this Office for review.
After that has been done, the CCC’s search terms would need
to be applied to them and any relevant documents identified
using those search terms would need to be provided to this
Office for review’
‘In the circumstances … I respectfully request that you give
consideration to:
…
(b) separate notices being issued which deal only with any
documents held on backup records that would otherwise have
fallen within the terms of the first and second notices, with
return dates which are at least six weeks away from Monday, 8
July 2019 …’
‘As they currently stand, the first and second notices do not
reflect the agreement I understand you have reached with the
Hon Attorney General, in that they are not confined to relevant
documents which, in the view of this Office, are not subject to
parliamentary privilege. As it is the notices which determine
what the Director General is required to produce and whether
the Director General will ultimately be in contempt of the CCC
for non-compliance, I therefore respectfully request that the
first and second notices be varied so that they are so confined’.

05.07.19

At 8.40 am, Mr Robinson, Director of Operations of the CCC sent an email to
the LC Clerk as follows:
…The Commission cannot approve or agree to the process as it
is a matter for the Privileges Committee, not the Commission.
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…providing the Commission’s exhibits officer with temporary
custody of the emails, does not constitute compliance with the
notices….
Commission staff are assisting DPC in the process of copying
the relevant emails and running search criteria, however, that
process is taking place at DPC and the Commission will not
receive any of the material until it has been subject to review by
officers from the SSO.
Once the 2-day indexing process in Intella had been completed, Mr Giaros
called the IT officer of the CCC back to the DPC, to add search criteria in
Intella to the members’ emails. The CCC IT officer applied 150 search terms
to the data set to narrow it down to a set of documents that were likely to be
relevant to the investigation.44 The final sub-set was around 68,000
documents.45 This process took approximately one hour.46 At no point in
the process was Mr Giaros or the CCC IT officer able to see any information
in the mail files.47
Mr Giaros then extracted the refined sub-set onto an encrypted USB. The
CCC disconnected its server platform. Mr Giaros stored the server platform,
and the DPC hard drive with the larger data set on it, in a locked storeroom
in his office.48
Mr Giaros delivered to Mr Bydder at the SSO a USB containing the material
to be reviewed for privilege. The USB contained the material relevant for
both the April and June Notices.49 No CCC officer was present when the
documents were passed from Mr Giaros to Mr Bydder.50
Mr Giaros told the PPC that process he followed was based on advice from
the SSO.51
The material provided to the SSO was securely loaded onto the SSO’s
‘t:drive’, and could only be accessed by the review team.52 The documents
reviewed were in two tranches – one of around 59,000 and the other of
around 9,000.53

07.07.19

5.25 pm, Wendy Endebrock-Brown (CCC) emailed the State Solicitor, copied to
Craig Bydder (SSO) and Kirsten Nelson (CCC), stating:54
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Transcript of hearing with A Giaros before the PPC on 23 September 2019, page 5; Transcript of hearing with C
Bydder before the PPC, dated 27 August 2019, p. 23; Transcript of hearing with Commissioner before the PPC,
dated 2 September 2019, p. 4.
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‘I confirm the procedure outlined in your email is effectively
what was agreed after the AG attended at the Commission on 2
July for a discussion with myself, our Director of Operations and
the Commission’s digital forensic officers about the assistance
the Commission could provide’, ‘Unfortunately the devices
subsequently brought to the Commission by the DPC officer
were not of the capability discussed with the AG. It was
therefore agreed the Commission would provide its assistance
at the premises of the DPC using devices of the required
capacity provided by the Commission (which are not to be
returned to the Commission until the conclusion of the
investigation with all material erased, or alternatively will be
destroyed, to ensure no material subject to parliamentary
privilege is at any time in the possession of the Commission)’,
‘This arrangement was taken into account when drafting the
Commission’s letter of Friday’, ‘I have re-read the letter in an
attempt to determine where it may be at odds with the
arrangements reached with DPC for the provision of the
Commission’s assistance, or the discussions had with the AG. I
am unsure of where the confusion may be arising. I would be
more than happy to talk tonight if that would help’.

08.07.19

55

Between 8 July 2019 and 22 July 2019 the SSO reviewed the approximately 70,000
confidential emails and documents on the USB for parliamentary privilege. The
review process of the data retrieved from the DPC was as follows:55
-

The SSO engaged approx. 30 junior practitioners, clerks or
paralegals, and some more senior staff, to conduct the review.
They were supervised by Mr Bydder.

-

The staff were given an in-person briefing, and a memorandum
explaining privilege.

-

The team was given ‘packets’ of approx. 500 documents, in a
‘read-only’ format, sorted alphabetically. The staff were required
to write down the name of any documents that either were
definitely subject to parliamentary privilege, or may be so subject.
Every document was reviewed – the SSO didn’t use any further
search terms to narrow down the data set.

-

The documents in the ‘maybe’ category were then reviewed by
more senior lawyers to determine if they were privileged.

-

After each document had been reviewed, the packets were
returned to a central point, and the documents identified as
privileged were removed from the packets by someone else.

-

During the review, two documents were identified as likely being
subject to legal professional privilege. The CCC said that it did not
require these documents and they were removed from the set.

-

The review process took around two weeks to complete.

The process by which the SSO reviewed the documents is set out in Mr Bydder’s Statement dated 27 August 2019
(annexed to PPC Report 56 “Interim Report – Judicial Proceedings for Declaration Challenging the Validity of the
Order made by the Legislative Council on 15 August 2019”, dated 5 September 2019, pp. 39-45).

Chapter 2 Chronology of Events

21

-

Once the review process had been completed and the documents
were ready to be produced, Mr Bydder performed a spot-check of
the documents to be provided to the CCC. In the process of one
hour he identified 8 potentially privileged documents in the set to
be provided, and these were removed.

-

After the review was completed, the review team was denied
access to the ‘t:drive’, but the complete set of documents was
retained on that drive “as a matter of ordinary record keeping”,
and accessible only by the head of IT.

Mr Bydder was “heavily involved in devising that procedure.”56 He was instructed to
do so by the DPC, although he would not tell the PPC whether the AG or the
Solicitor General also gave him instructions as to the procedure.57 The CCC were
not involved in devising the procedure58 – Mr Bydder could not recall any
communications with the CCC regarding the review process that the SSO was
undertaking, aside from seeking extensions of time.
The DG told the PPC that he was not involved in devising the SSO procedure. That
was because the:59
“Attorney General…had views about the best way to manage
these things, so I was comfortable that the arrangement that
was put in place was protecting documents sufficiently and
would limit the range of materials that were provided to the
CCC to those that were absolutely essential to the inquiry.”
The DG could not tell the PPC what discussions the AG had had with the SSO
regarding the procedure.

In an answer from a question in the Legislative Assembly, the AG said that his
involvement in the process whereby the DG produced documents to the CCC
was:60
[T]o get the State Solicitor’s Office involved, which is also an
agency that falls within my basket of portfolio responsibilities. I
do not make decisions in these matters.

09.07.19

PPC made resolutions that the DG of DPC notify the LC President immediately in
writing if any documents or data are produced to the CCC in compliance with the
April and June Notices, and if the DG is served with any future CCC notices.
The President sent two letters to the DG on 9 July 2019.61 The first one informed
the DG of the PPC’s resolutions made on that day, and asked that he confirm in
writing that he will provide personal undertakings relating to the subject matter of
those resolutions.
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Katsambanis to the Attorney General (pp. 7150c – 7150c)

61

Letter from the President to the DG of DPC, dated 9 July 2019.

22

Chapter 2

Chronology of Events

In the second letter on 9 July 2019 from the President to the DG, the President
warned the DG that:
…the question as to whether documents or data within the
scope of each CCC Notice to Produce is proceedings in
Parliament is ultimately one for determination by the
Legislative Council…
Should you release documents or data that are proceedings in
Parliament to the CCC without the authority of the Legislative
Council or the PPC this would constitute a grave breach of the
privileges and a contempt of the Legislative Council…
The CCC confirmed in writing to the SSO that production of the documents
the subject of the Notices on a ‘varied’ basis – i.e. limited by the application
of search terms and excluding any material only available on backup tapes –
would constitute compliance with the notices.62
Mr Nicholas Egan, State Solicitor, SSO, wrote to Ms Wendy
Endebrock-Brown, Director Legal Services, CCC::63
Scope of the notices to produce
2. I confirm my understanding of our discussion this morning
that the Commission will consider the notices to have been
complied with (subject to the issue addressed below relating to
backup records) if the Director General produces within the
time permitted all the documents identified through the use of
search terms supplied by the Commission's investigators, other
than those documents which are subject to parliamentary
privilege.
3. However, as I noted in my letter dated 4 July 2019, the
notices are not currently to that effect. Your letter of 5 July
2019 also appeared to suggest that all of the documents
currently falling within the notices are still required, rather than
those which have been identified using the search terms. I am
grateful for the clarification you have provided regarding the
scope of the notices and your confirmation that the position
will be clarified in writing by the Commission.
Timeframe for reviewing the existing dataset
4. As anticipated in my letter of 4 July 2019, this Office received
the dataset produced using the search terms for both notices in
the afternoon of 5 July 2019 and the review of that dataset
began yesterday.
5. Based on the number of documents requiring review and the
number of my staff available to undertake the review, the
review of the entire dataset can be completed in time for the
documents to be produced no later than 4 pm on 19 July 2019.
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Transcript of hearing with C Bydder before the PPC, dated 27 August 2019, p. 24;

63

Letter from Mr Nicholas Egan, State Solicitor, to Ms Wendy Endebrock-Brown, Director of Legal Services, CCC,
dated 9 July 2019.
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Timeframe for reviewing additional documents which may
be on backup records
6. As I advised in my letter dated 4 July 2019 and we discussed
yesterday morning, it emerged last week that there may be
further electronic documents on backup records held by the
Department which fall within the terms of the notices but are
not part of the dataset being reviewed by our Office.
7. As I also foreshadowed in my letter, further inquiries have
been made of the Department's technical officers regarding
appropriate timeframes.
8. Those officers are investigating means of reducing the time
within which the backup records can be reviewed. In part, that
will depend upon sourcing additional equipment or
outsourcing the task to a commercial supplier of data
restoration services. However, I am instructed that:
(a) the process will involve some 400 terabytes of data and may
take between 4 and 6 weeks to complete (including obtaining
the Commission's assistance to identify relevant documents
using Inteller and comparing the identified documents to those
already provided to ensure that this Office only receives
documents which it has not already reviewed);
(b) the suggested process has not yet been validated or the
subject of consultation with the Commission's technical officers;
and
(c) the estimate of 4 to 6 weeks does not include time for
review of documents by this Office.
9. However, the Department's technical officers anticipate that
the process could be undertaken progressively, so that as the
mail file for each given period (for example, a six month period)
is restored for each person, searched using Inteller and
compared with previous documents to remove documents
which have already been reviewed by this Office, the resulting
documents can then be reviewed and any documents which are
not subject to parliamentary privilege can be produced to the
Commission.
Request for variation of the notices
10. In light of the above, I respectfully request that the notices
be varied:
(a) to extend the time for compliance with both notices until 4
pm on Friday, 19 July 2019; and
(b) to confine the documents required by the notices to those
which:
(i) have been identified using the search terms provided by the
Commission's investigators; and
(ii) are not subject to parliamentary privilege.
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11. If there are any documents on the backup records which
have not already been provided to this Office for review, in
light of the advice from the Department's technical officers they
will not be able to be produced before 19 July 2019, when the
documents described above at [10] can be produced. In the
circumstances, it is respectfully requested that these documents
be the subject of a separate notice to produce and that the
terms of that notice be the subject of further consultation.

11.07.19

DG of DPC wrote a lengthy reply to the LC President’s letters of 9 July 2019:64
I have avoided so far as possible dealing with any issue of
parliamentary privilege by seeking legal advice. To that end,
review of the documents was postponed, and production of the
documents was delayed, so far as possible to permit an
agreement to be reached between the PPC and the
Commission and implemented by me…
It has since become clear that the Commissioner is not
prepared to extend time sufficiently to permit the PPC’s process
to be followed….I understand that the Legislative Council does
not yet have its own copy of the Intella programme. As a result,
it appears that following the PPC’s process will inevitably
involve further lengthy delay in producing documents to the
Commission…

The DG set out in the above letter the process that “I find it necessary to adopt”,
and submitted to the President that that process was not so different from what
the LC had proposed to the CCC. The DG also questioned the proposition that it is
only for a House of Parliament to determine whether any particular document is
not subject to parliamentary privilege – “If that were so, such a principle would
appear to be without legal precedent and difficult to apply in practice.”65
The DG said that, in compliance with the orders made by the PPC on 9 July 2019,
he was prepared to advise the President as soon as possible after any documents
are produced to the CCC. However, due to the disclosure provisions in s 99 of the
CCM Act, he was not able to give any undertaking that he would inform the PPC
about any further notices.66
The DG was preparing to leave for study leave in Boston and briefed the Deputy
Director General of DPC, Ms Roper, about the notices. This was the first time that
Ms Roper became involved in the matter,67 although she had previously been
made aware of the general nature of the matter sometime in the week of 24 June
2019.68
12.07.19

The DG of DPC left for Boston.69
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18.07.19

The PPC writes to the DG of DPC again warning him that he and those officers of
the executive that assisted him in viewing the confidential emails and documents
relating to three former MLCs and their staff did not have any authority to release
the documents to the CCC and risk being held in contempt of the Legislative
Council. The President stated that:70
The Committee maintains that the procedure that it developed
in good faith through an exchange of correspondence with the
Commissioner of the CCC is the only appropriate procedure to
ensure that the information that is subject to parliamentary
privilege is not released to the CCC.
The President suggested that the DG of the DPC would have a reasonable
excuse under s. 158 of the Corruption, Crime and Misconduct Act 2003 for not
complying with the CCC notice in the circumstances.

19.07.19

At the recommendation of the Attorney General and Solicitor General, the Acting
Director General of DPC seeks an extension of time from the CCC. The
Commissioner of the CCC grants the Acting Director General of the DPC a further
extension of the first two CCC Notices to Produce to Monday, 22 July 2019 at
4.00pm.71

22.07.19

SSO staff complete their review of the confidential emails and documents relating
to three former MLCs and their staff.
2.50 am, the DG of DPC emailed Emily Roper (Acting DG), stating:
‘I have forwarded to you the instruction to produce documents
to the CCC, as discussed. I’m a little surprised that the PPC is
still under the impression that it had a workable arrangement
with the CCC, and that I am acting contrary to that
arrangement. Has the CCC informed the LC/PPC that the
arrangement, in their view, was unacceptable?’.

3.50 am, the DG emailed Emily Roper (Acting DG), setting out a proposed draft
email to the President, stating:
‘…my draft letter back to President,. You don’t have to use, but
it felt good and will make them sweat about media risk!’
‘Members are entitled to have confidence that these records, or
other information relating to their offices, is protected from
perusal by officers within my Department (including myself) or
disclosure to third parties. I have always maintained this
standard, as do officers within my Department’
‘However, as a public officer, it is my duty to comply with lawful
orders issued by the [CCC] so that it can undertake its
investigation in a timely way. The suggestion by the [PPC],
based on the advice of an unnamed independent senior
counsel, that I should act unlawfully and defy the CCC
represents, in my view, a grave misjudgement which has the
potential to bring the Parliament into disrepute’
70

Letter from President to DG of DPC, dated 18 July 2019.
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‘I have no wish to breach Parliamentary privilege, which is why I
sought the co-operation of the Parliament some time ago. It is
deeply disappointing that the officers of the Parliament have
been unable to determine a mutually acceptable path with the
Corruption and Crime Commission to ensure the relevant
documents are produced in a timely fashion. Had they
succeeded in doing so, by putting aside diversions and
procedural puffery, I would not be in my present predicament’
‘Given the inability of the Privileges Committee, and the officers
of the Parliament, to give due weight to the public interest, I
have been left with no choice but to instruct my Department to
comply with the CCC orders forthwith’72

7.12 pm, the Commissioner of the CCC sent a text message to the AG stating:
‘The DPC has delivered a USB in accordance with the
requirements under the CCM Act. Any privileged material was
identified and removed prior to deliver. I have ordered that the
USB remain in the secure exhibit room. In the absence of any
indication to the contrary I will release it to the investigators
later this week. Enjoy your last night in Bali’.

Immediately prior to the release of the documents to the CCC, the DG of DPC
requested further confirmation from the CCC that the CCC had not agreed any
procedure with the PPC for reviewing the documents:73
I asked, again through SSO…for the CCC to give an explicit
piece of advice to the committee that there was no agreement,
and I believe that precipitated the email from Wendy
Endebrock-Brown. That was at my initiative that that took place,
because I could see this miscommunication occurring, and that
is what indeed happened. That advice was provided….
when I was in Boston, I read or heard of the committee’s advice
to Ms Roper and I raised with her, “This still seems to be going
on; there still seems to be the belief in the committee’s mind that
there’s an agreement when there’s not.”
As a result of that, Ms Roper undertook to take up with SSO to
request the CCC to make that clear in writing, which I thought
we had done in the initial email contact from Ms EndebrockBrown. This kept on recurring—that there was this sense that
there was an agreement in place, which all the advice I had
been getting was that there was no agreement at all. The
commissioner was not having a bar of it, and I think he
subsequently made that crystal clear and he has apologised for
the miscommunication.

By letter from Ms Endebrock-Brown to Mr Bydder, the CCC confirmed that there
was no procedure in place between the LC and the PPC:74
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-

The Commission has not agreed a procedure with the PPC…

-

While the Commission has conferred with the PPC (and with the
DPC) with a view to offering technical assistance, the
Commissioner’s clear position at all times has been that the
Commission cannot approve or agree to a process. That is a
matter for the PPC, not the Commission.

-

Ms Endebrock-Brown also advised that production to the
Commission’s exhibits officer, who would then pass the
documents immediately to the PPC, would not satisfy production
under the notices.

Ms Roper produced documents to the CCC on a USB in compliance with both
notices.75 Ms Roper produced:
-

58,675 documents pursuant to the April notice;

-

9,146 documents pursuant to the June notice.

Ms Roper did not produce:76
-

anything that was only available on ‘backup tapes’;

-

any documents that it had identified as privileged;

-

any documents that it was told by the CCC it did not need to
produce.

Approximately 3.5% of documents reviewed were withheld by DPC on the grounds
of parliamentary privilege. The Acting DG of the DPC informed the President that
the two notices had been complied with:77
“under the direct instruction of the Director General, Mr Darren
Foster”.

At some point after 22 July 2019, the USB that contained the documents for the
SSO to review was returned to Mr Giaros at the DPC. He wiped the USB.78 The SSO
subsequently advised the PPC that the SSO retained an electronic copy of these
documents on a server pursuant to the requirements of the State Records Act.
25.07.19

Commissioner of the CCC wrote to the LC President and confirmed that the
Commission had received a USB from the SSO in answer to the two notices. The
Commissioner informed the President that he had instructed investigators to
quarantine any document from the USB that may be produced to persons
examined by the Commission or referred to in a report, so that the material may
be provided to the PPC to review the material for privilege in due course. He also
informed the President that if any privilege claim is made by the individual
Member once the investigation became overt, the Commission would refer that
claim back to the PPC for determination. Finally, the Commissioner noted that “the
Commission is yet to receive all materials” because “the back-up tapes from the
Department have not been provided”. The Commissioner wrote:79
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Our information technology analysis have been informed that
the current data from which these tapes will be extracted is
likely to be between 400-600 terabytes of data. A further s 95
notice is likely to be issued in the future requiring material from
the back up tapes to be produced to the Commission. This is
likely to produce email documents in the millions to be
reviewed and considered, as well as multiple terabytes of data.

02.08.19

The PPC resolved to conduct its own audit of the documents that had been
produced by the DG of DPC to the CCC. It intended to do this by applying the
procedure that it developed in consultation with the CCC, to see if the same set of
documents would have been released to the CCC if the PPC’s procedure had been
followed. In order to facilitate that audit, on 2 August 2019 the PPC issues a
summons to the Acting DG of DPC, Emily Roper, requiring her to attend before the
PPC on 9 August 2019 and to produce to the LC:
-

all documents that were identified as relevant to the CCC
investigation;

-

all documents that were identified as being subject to
parliamentary privilege; and

-

all documents that were produced to the CCC.

The President wrote to Ms Roper on the same day advising her of the Summons.80
By separate letters on that day, the President invited Ms Roper and Mr Foster to
attend as witnesses before the PPC on 16 August 2019.
06.08.19

Third CCC Notice to Produce is issued to the DG of DPC. The date for compliance
with the notice was 30 August 2019. This Notice required the production of:
-

a complete electronic copy of all ‘back up’ emails and email
attachments sought in the first two notice;

-

travel allowance applications, approvals and disapprovals for the
three relevant former members;

-

copies of all pay slips and group certificates for the three former
members;

-

employment contracts, job descriptions and any code of conduct
applicable to named staff of the three former members.

The Notice contained a section 99 Notation, which did not permit the disclosure of
the fact of the Notice to the PPC (unlike the June Notice).
Mr Giaros told the PPC that the backup tapes contain a snapshot in time of the
DPC’s databases. The backups were done once a month.81 The process of
recovering data from backup tapes requires the DPC to retrieve the tapes from an
offsite storage contractor, then recover the databases which contain the data for
all members. The PST files for the email accounts in question is then extracted from
the database. The process of recovering the backup data from tape for the
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individuals in question for the entire period covered by the notices would “be a
matter of months.”82
Mr Giaros also explained that there was an alternative way to possibly recover all
or most of the emails only available on backup tapes:83
We have databases that sit on the environment in a disabled
state. In a disabled state, we are able to rehydrate those
databases and copy those. There may have been some
[records] that we may have needed to extract from tape, but
very little. Most of those databases would be sitting on the
system in their last-known state…
The data is sitting there. All we do is go back into the mail
system and extract the PST file. It is like a copy of the PST file.

Mr Giaros told the PPC that it would only take around a week to undertake this
process in relation to the relevant members, which would result in less than 10
terabytes of data to be indexed and subjected to a refining process through
Intella.84 The same process using the application of search terms that was
conducted on 3 – 5 July 2019 would need to then be undertaken again regarding
the recovered backup data set. However, the indexing component of Intella looks
for duplicates (e.g. duplicates between the documents already provided to the CCC
and those in the backup data set), which could be removed prior to the application
of search terms.85
The PPC understands that the point of recovering the backup emails is to examine
anything that was deleted, and to separate this from the material that was already
provided to the CCC.
Mr Giaros told the PPC that as at 23 September 2019, nothing had been provided
by the DPC to the CCC that was recovered only from back up tapes, although he
told the PPC that “the data is ready in the event that we are to proceed with the
processing aspects of the Intella and the search criteria” and that he was waiting on
“the advice to proceed.”86
The PPC understands that the DG intends to comply with this notice, and that he
has been provided with a CCC laptop with Intella software installed in order to
conduct keyword searches. The PPC requested a similar arrangement with the CCC,
but the CCC said that it could not do so because the laptop was already being
used by the DPC.87
07.08.19

Ms Walsh from DPC informed the Usher of the Black Rod that the Acting DG was
to attend COAG with the Premier and would not be able to comply with the PPC
summons. The UBR informed Ms Walsh that it was a lawful summons and that the
Acting DG must attend personally and a failure to do so would result in the PPC
reporting the non-compliance to the Legislative Council. At 2.00 pm that day, Ms
Roper boarded a flight to Sydney for the COAG meeting. She remained in contact
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with the SSO and the AG’s office regarding the wording of a letter to the President
regarding the summons.88
08.08.19

Acting DG of DPC wrote to the LC President. The letter informed the President that
she would not be providing the documents under the summons on 9 August 2019,
because of a concern that production of the documents would disclose
information about the CCC’s investigation, and it wasn’t clear whether the
Commission had been consulted about whether production would have any
adverse effects. Ms Roper contended that it is not apparent how the DG could be
said to hold the parliament’s emails as its agent. Finally, Ms Roper informed the
President that she would not be available to personally attend the PPC on 9
August 2019 because she had travelled interstate with the Premier and wouldn’t be
returning until 10 August.89
Ms Roper later told the PPC that the purpose of the letter was:90
“to set out the matters that were of serious concern and hope
for an extension of time to allow the issues to be resolved”.

She told the PPC that she had been informed that the production of documents to
the PPC might prejudice the Commission’s investigation by Ms Colleen Egan, the
AG’s chief of staff.91
09.08.19

Ms Roper, Acting DG of DPC, fails to comply with the Committee’s summons.
On 9 August 2019, in line with the LC’s resolution made on 12 June 2019 the PPC
made a resolution in the following terms:
That Mr Darren Foster, Director General, Department of the
Premier and Cabinet (Department), or any person acting in that
capacity, is hereby ordered:
-

to not produce to the Corruption and Crime Commission
or any other investigative agency in answer to any further
compulsory process or otherwise any document or data in
the Department’s possession, custody or power that was
created or received by a current or former member of the
Legislative Council or their staff; and

-

to produce any documents or data that is the subject of
any further compulsory process immediately to the
Legislative Council Standing Committee on Procedure and
Privileges at the Legislative Council Committee Office,
Ground Floor, 18-32 Parliament Place, West Perth, pursuant
to the provisions of the Parliamentary Privileges Act 1891
for that Committee to determine whether:
its description falls within the lawful scope of any warrant,
notice to produce, or other similar power granted to an
investigative agency under a written law; and
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the documents or data is not proceedings in Parliament
within the meaning of Article 9 of the Bill of Rights 1688 or
does not otherwise fall within the scope of parliamentary
privilege.

On 9 August 2019, the President wrote to the DG informing him of that resolution.
In her letter, the President noted that despite being told by the PPC not to release
any documents to the CCC the DG did so anyway, and that the order was required
given that the PPC had been informed that further, more extensive, Notices may
be issued by the CCC.92
12.08.19

PPC issued and served summonses on the DG of DPC and Ms Roper requiring
them to attend before the PPC on 16 August 2019 and give evidence in relation to
the Notices. This superseded the letters from 2 August 2019 that had merely
‘invited’ them to attend on 16 August.

14.08.19

CCC executed two search warrants on the home and business premises of Mr
Phillip Edman. The warrants were signed by Justice Corboy and authorised the
seizure of all computers, portable data storage devices and any documents relating
to applications for travel allowances, expenditures, and correspondence between
Mr Edman and others during a specified period.
CCC officers seized 25 electronic items pursuant to the search warrant, including:
-

Toshiba laptop with DPC barcode

-

WD Element external hard drive;

-

Porsche design USB storage device with label “MPBackup Edman”

The CCC officers also seized a double barrel shotgun, bolt action rifle, ammunition
and a firearms licence from Mr Edman’s home.93
The execution of the search warrant meant that the Commission’s investigation
became overt (rather than covert) in relation to Mr Edman.94
Kristen Nelson of the CCC wrote to the President that day and informed her of the
execution of the warrant, and that should a claim for parliamentary privilege be
made over the seized items, the material will be secured.95
Commissioner of the CCC wrote to the Attorney General, informing him that he
had been summoned to appear before the PPC on 16 August 2019.96 The
Commissioner noted some background to the matter, including that:
“The Committee took the view that it would decide what
matters were privileged before releasing to the Commission. In
my respectful opinion this exceeded the breadth of
Parliamentary privilege. Although I am sure it is not the
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intention of the Committee to impede or obstruct the
Commission’s investigation that would be the effect.”

The Commissioner informed the Attorney General that search warrants had been
executed at ‘a number of premises’ and that the Commission intended to hold
public hearings in relation to the investigation on 16 August. The Commissioner
said that if the LC pursued contempt proceedings, then he would consider
resigning as Commissioner.
PPC presents Report 55 to the Legislative Council – A Refusal to Comply with a
Summons to Produce Documents, regarding Ms Roper’s failure to comply with the
2 August 2019 summons. Report 55 summarised the events to date regarding the
issuing of the Notices, the negotiation of a procedure with the Commission, and
the DPC’s assessment of privilege and production of the documents to the CCC
over the objections of the PPC.
Report 55 was the first time that the PPC’s latest activities in liaising with the
Commission had been made public.
The Report noted Members’ email accounts have been managed offsite by the
DPC since 23 August 1984, and that “there are no guidelines or protocols governing
this arrangement.” The Report annexed a copy of a letter from Mr Bydder, SSO, to
the LC Clerk from 18 June 2019 that outlined the DPC’s policies in relation to the
email accounts.
Report 55 made 4 recommendations. Recommendations 1 and 2 were for the PPC
to conduct an investigation into whether Ms Roper or the DG had committed a
contempt of parliament and if so, what penalty should be imposed.
Recommendation 3 was in the following terms:
That Mr Darren Foster, Director General, Department of Premier
and Cabinet, or any person acting in that capacity, is hereby
ordered:
To attend before the Legislative Council Standing Committee
on Procedure and Privileges to produce the documents listed
below at the Legislative Council Committee Office, Ground
Floor, 18-32 Parliament Place, West Perth at 9.00 am on Friday,
23 August 2019; and
To continue in attendance until released by order of the
Committee
DOCUMENTS TO BE PRODUCED:
In relation to the Corruption and Crime Commission (CCC)
Notices to Produce Nos. NPR 00615-2019-4614 and NPR
00615-2019-4647, or any further notice issued to the Director
General, Department of Premier and Cabinet:
All documents that were identified as relevant to the CCC
investigation, together with a list of those documents;
All documents that were identified as being subject to
parliamentary privilege together with a list of those documents;
and
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All documents that were produced to the CCC in compliance
with each of the CCC Notices to Produce, together with a list of
those documents.

This recommendation was in the same terms as the summons issued to the Acting
DG of DPC on 2 August 2019.
Recommendation 4 was in terms of the PPC’s resolution referred to in the letter
from the President to the DG on 9 August 2019 – i.e. that the DG not produce any
documents of the LC to the CCC, and to produce any documents or data the
subject of any further compulsory process to the PPC so that it could assess
whether its description falls within the lawful scope of the notice, and whether the
documents are subject to parliamentary privilege. The PPC recommended that ‘this
resolution of the PPC be further enforced by an order of the Legislative Council.’
15.08.19

LC makes a number of orders giving effect to the 4 recommendations in PPC
Report 55, including: ordering Mr Foster to attend and produce the documents
previously summonsed by the PPC; and for the PPC to investigate any breach of
privilege or contempt of the LC in relation to this matter.

16.08.19

Summons was issued to DG of DPC in the terms of recommendation 3, requiring
him to produce the documents on 23 August 2019.
CCC held public examinations of two witnesses, neither of whom are the focus of
the investigation. Counsel assisting the CCC made opening remarks at that hearing
concerning the nature of the investigation.
In compliance with the PPC summons issued on 12 August 2019, on 16 August
2019 the DG of DPC and Ms Roper appeared before the PPC. Mr Bydder and the
Commissioner of the CCC also appeared before the PPC. However, only the
Commissioner ultimately gave evidence to the PPC on that day. The hearings with
DG, Ms Roper and Mr Bydder were postponed until 27 August 2019 because Mr
Bydder had attended to give evidence and to give advice to the DG and Ms Roper,
and the PPC determined that it was more appropriate if the DG and Ms Roper
obtained legal advice from someone other than SSO during those hearings.97
Mr Foster had requested a public hearing given that the matter had been the
subject of media comment.98 That was refused because the PPC does not usually
conduct public hearings into matters of privilege.
At the Commissioner’s hearing before the PPC, the following matters were
canvassed:99
-

The digital forensics process that the Commission undertakes to
refine very large data sets, and the security controls that apply to
that process. The Commissioner tabled a document that detailed
that process.

-

The Commissioner expressed the view that reviewing for
parliamentary privilege every document that might be caught by
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the Commission’s notices was not practical because of the very
large data sets involved (i.e. 4.5 terabytes of data).
-

Commission investigators would need to be involved in reviewing
the documents that were returned by the use of keyword
searches, “because nobody else knows what is relevant”.

-

The Commissioner referred to the ‘proposal’ that he had put in his
letter from 17 June 2019, where he suggested that the better
approach was for the Commission to examine the documents to
determine what it wanted to use, and then for the PPC to review
those relevant documents for parliamentary privilege. He
acknowledged that that:

“represents a considerably departure from what has been in the
past. My point is that what has been in the past simply cannot
work.”100

The Commissioner of the CCC went on to say:101
… the present system is unworkable. There has got to be a
change. We can suggest a change, but you have to decide on
it. Any change is going to look like Parliament is giving up, in
some way, something, because of the amount of data that is
routinely collected. I proffer the idea that the Commission does
it, sorts it through with all of those things that I have talked
about, and then gives you the documents that we are going to
rely on. Privileged documents will have to be read at some
stage through that, but that seems to us to be a workable
solution.
There is a risk in every notice that the Commission issued that it
might capture a document that is parliamentary privileged, and
it would be “ludicrous” for every notice to produce to have to
go to Parliament to confirm that no documents are
privileged.102

20.08.19

A fourth CCC Notice to Produce is issued on the DPC seeking “information”,
namely a copy of the 48 digit Bitlocker recovery key and valid local administrator
credentials for the DPC-issued laptop of Mr Phil Edman.103 DPC provides this
information to the CCC on the same day.104
Commissioner of CCC wrote to the LC President and offered for the PPC to attend
the CCC to see the security measures in place and a demonstration how the CCC
handles large data sets and sifts through information for relevant material.105 The
President replied to the Commissioner and asked him to attend before the PPC
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again to further explore the matters surrounding the Notices. The parties agreed
that the Commissioner would attend on 2 September 2019.
23.08.19

DG of DPC provided to the PPC, in compliance with the summons, all of the
documents that he had produced to the CCC, together with the documents that
were tagged as privileged. The documents were provided on two USBs – a blue
one and a black one. The documents on the USBs were divided up amongst those
that were produced pursuant to the April and June notices, and those that were
privileged and non-privileged. Mr Foster also produces to the PPC a copy of the 48
digit Bitlocker recovery key and valid local administrator credentials for the DPCissued laptop of the former Member who was the subject of the First CCC Notice
to Produce.
The DG had obtained those documents by instructing the SSO to retrieve them
from the “t:drive” where the review documents were stored. SSO maintains a copy
off assessed records due to State Records Act requirements.

26.08.19

LC President wrote to the CCC Commissioner regarding the search warrants. The
PPC requested further information as to: (a) whether Mr Edman had been informed
of his entitlement to make a claim for privilege; (b) whether the CCC followed the
Commonwealth Parliament/Australian Federal Police MOU in respect of the
procedures prior to obtaining and executing the warrant; and (c) whether the
Commission will follow that MOU. The President said:106
Your investigation is now in its overt stage and there is no
impediment on the Commission adhering to the material
aspects of the Commonwealth MOU…Accordingly, can you
please advise, should a claim of privilege be made, how and
when the documents of interest to the Commission will be
made available to the Legislative Council or its delegate for
inspection.

Mr Edman’s lawyer, Mr Graeme Ryan, wrote to the Commissioner and claimed
privilege over all items seized by the Commission.107 Ms Wendy Endebrock-Brown,
Director of Legal Services of the CCC replied that every item seized could not
possibly be subject to a claim for privilege, and asked that Mr Edman identify any
specific documents or communications over which he claimed privilege.108
Mr Nicholas Egan, State Solicitor, wrote to the LC President and informed her that
the DG would be commencing proceedings against her to seek declaratory relief
as to the validity of the order that the Council made on 15 August 2019 directing
that the DG not produce any documents to the CCC. The basis of those
proceedings was that the Council did not have the power to order a non-member
not to produce documents. In his letter, Mr Egan made a number of other
statements about parliamentary privilege, such as that parliamentary privilege did
not protect material from disclosure, and that determining the existence of
parliamentary privilege is not the sole province of the Legislative Council.109
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27.08.19

Craig Bydder appears at a hearing before PPC:110
-

Mr Bydder tabled three documents: a statement about the
process undertaken by the SSO; a copy of the memorandum
prepared by Ms Megan Ashford regarding parliamentary
privilege; and a letter from the AG to Mr Egan regarding what Mr
Bydder was allowed to disclose to the PPC without waiving legal
professional privilege.

-

Mr Bydder explained and clarified the process undertaken by the
SSO from 1 to 22 July 2019 to review the documents;

-

The issue of determining whether a former member’s email
ultimately lead to a proceeding in parliament, without input from
the former member or reviewing all communications holistically,
“could not be ameliorated”. The section 99 notations did not
permit the SSO to obtain input from the members and the
documents to be reviewed were sorted alphabetically, not
chronologically;

-

Mr Bydder had seen a document that had the search terms used
by the CCC on it, but he didn’t recall many of them, and preferred
not to disclose them to the PPC;

-

Mr Bydder didn’t know how the SSO would cope if it was required
to review ‘millions’ of emails (from backup tapes) for
parliamentary privilege;

-

It could not be excluded that a document that was subject to
parliamentary privilege slipped through the cracks and was
provided to the CCC.

DG and Deputy DG of DPC appear at a hearing before the PPC. The DG tabled a
document containing the information sought by the fourth CCC notice, requiring
him to produce password information for the DPC laptop. These passwords are
being stored in the Clerk’s safe, together with the USBs provided by the DG on 23
August 2019. At the DG’s hearing the following matters were addressed:111

110
111

-

The process that the DG undertook to engage with the PPC, CCC
and SSO to comply with the notices;

-

The Premier had told the DG that his view was that the DG
“should cooperate with the CCC – full stop”;

-

The DG was not having many communications with the CCC
during the process, although “at times [he] was copied in on email
chains with the SSO”. The SSO was communicating “on a regular
basis with the CCC”. He believed the SSO consulted with the CCC
in preparing the procedure. He was not directing the
communications between the SSO and others;

-

The DG sought legal advice “at every turn” but determined that
the only decision really available to him was to cooperate with the
CCC. He had discussed the matter with the Premier and the

Transcript of hearing with C Bydder before the PPC, dated 27 August 2019.
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Attorney General but did not take instructions from them about
what to do;
-

The DG intends to comply with the third notice (regarding backup
tapes) but had not yet done so;

-

The Attorney General had “views about the best way to manage
these things, so I was comfortable that the arrangement that was
put in place was protecting the document sufficiently and would
limit the range of materials that were provided to the CCC to those
that were absolutely essential to the inquiry”, but the DG didn’t
know what conversations the AG had with the SSO.

At the Deputy DG’s hearing, the following matters were addressed:112
-

Ms Roper accepts that, in hindsight, she should have complied
with the PPC’s summons of 2 August 2019;

-

Ms Roper was stressed at the time of the summons and had
hoped that her letter from 8 August 2019 would cause the PPC to
postpone the time for compliance until a date that the DG would
be back in Perth and able to consider the matter;

-

Ms Roper had discussions with a number of public servants
regarding the notices, including the Premier, Attorney General,
Minister Dawson (acting Premier) and their chiefs of staff.

-

Ms Roper was not involved with the CCC’s interactions with the
DPC prior to 12 July, nor was she aware of the process that the
SSO was undertaking;

-

Ms Roper sought advice from the SSO and the AG’s office, and
took directions from the DG, regarding complying with the
notices and the summons from the PPC, however she was not
aware of other steps that she could have taken to seek extensions
or obtain consent from the CCC to discuss the notice with the
PPC.

The proceedings foreshadowed in Mr Egan’s letter of 26 August 2019 were
commenced on 27 August 2019 – CIV 2518 of 2019. Mr Egan wrote to the
President that day and confirmed that the proceedings had been issued.113
28.08.19

Commissioner replied to the President’s letter of 26 August 2019 and stated that
the Commission does not apply the Commonwealth MOU in relation to search
warrant procedure, although it does find aspects of that MOU to be helpful. The
Commissioner attached the 26 August correspondence between Mr Ryan and Ms
Endebrock-Brown in relation to Mr Edman’s claims for privilege.114
LC Clerk wrote to Mr Egan regarding the legal proceedings, CIV 2518 of 2019. He
said that although the President does not concede that the Legislative Council had
no power to make the order of 15 August 2019, he is instructed that the PPC will
make recommendations to the Council to pass a resolution rescinding and
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substituting the order.115 Mr Egan replied the following day confirming that the
DG would take no further step in the proceedings until they receive confirmation
of the rescission of the Order.116
30.08.19

The date for compliance for the third notice was extended to 30 September 2019.
(Note: At some point prior to 30 September 2019, the Commission further
extended the time for compliance until after the proceedings issued by the
President and the Attorney General have been resolved).

02.09.19

Commissioner of the CCC appeared before the PPC again. The following matters
were canvassed at the hearing:117
-

The Commissioner did not consider at the time that the notices
were issued that issues of privilege would arise, because he was
only looking for allowance related matters;118

-

The Commission never intended to search through all of the
material caught by the notice – they were only ever going to
interrogate it for matters related to the investigation. The
Commissioner did not concede that the notices were therefore
broader than they needed to be;119

-

The Commissioner is of the view that parliamentary privilege is an
immunity from use of the documents, not an immunity from
production of the documents.120 He doesn’t know how else to
get the documents that the Commission wants other than
requiring all of the documents from a broad category;

-

The Commissioner never believed that there was an agreement
reached with the PPC for a review of the documents. As the DG
was the Committee’s agent, the Commissioner was content to
deal with the DG to ensure that the notices were complied with.121
The DG was prepared to give the Commission the documents and
the Commission accepted this;122

-

It would be beyond the Commissioner’s jurisdiction to issue
notices on the basis of a general investigation into all members of
parliament. The Commission would first need to have an
allegation of serious misconduct in relation to an individual;123

-

Commission investigators are currently in the process of further
refining the 68,000 documents in an iterative way that will involve
looking at some of the documents.124 They are also currently
“working on” some of the material for the purpose of the
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investigation.125 The material has not been used in examination
of witnesses.126
-

Commission lawyers and analysts have been told to look out for
privileged documents in the review set and then quarantine them
for review by separate lawyers;127

-

The Commissioner does not accept that he has effectively
bypassed the whole review by the SSO by issuing the search
warrant on Mr Edman and seizing all of the same documents in
any event.128 He assumes that the whole process of reviewing the
documents, either through SSO or CCC, would have to be
undertaken again in relation to the Edman laptop;129

-

The Commissioner does not recall ever giving a s 99 notice to
permit the matter to be discussed with Minister Dawson or other
staffers. He may have issued one in relation to the Premier and
Attorney General. He had a discussion with the Attorney General
about the constitutional importance of the present situation, and
correspondence by letter dated 14 August,130 but did not tell him
about the specifics of any operation;131

-

The Commissioner agreed to provide a copy of the search terms.
He says “I think I had agreed to do that some time ago, but if not,
yes”.132 He wanted to consider whether to provide the PPC with a
copy of the search warrant.133

-

In relation to the Laptop and USB, the Commissioner said:

“[I]f the committee wants us to give you the image, we will and
you can tell us what we need to look at and what we cannot.” 134

03.09.19

Commissioner of the CCC wrote to the LC President.135 Commissioner produced to
the PPC a copy of all of the documents that were produced under the first notice,
which he noted had already been provided to the PPC by the DG of DPC. He also
provided the PPC with a hard drive containing a ‘digital image’ of the contents of
the laptop seized from Mr Edman. The Commissioner undertook to provide copies
of all material produced by the DG pursuant to the August Notice, and any further
notice served on him. He said that he assumes work on a privilege review is
underway.
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04.09.19

PPC presented ‘Report 56’, titled “Interim Report Judicial Proceedings for
Declaration Challenging the Validity of the Order made by the Legislative Council on
15 August 2019.” The Report:
-

recommended the replacement and rescission of the order on 15
August 2019.

-

Recommendation 3 of Report 56 was for the LC to order the CCC
to deliver up the Edman laptop to the LC, and all copies of the
data contained on it in the CCC’s possession.

-

Recommendation 4 authorised the President to commence
proceedings challenging the validity of some or all of the three
notices, and to do all things reasonably necessary and incidental
to the commencement and pursuit of those proceedings.

In Report 56, the PPC also notes:
-

It agrees with the CCC Commissioner’s characterisation that the
DG is the LC’s ‘agent’ for the purpose of holding the email
accounts;

-

It notes that the LC received legal advice from Mr Chris Zelestis
QC that although there was no power to order someone who isn’t
a Member to not produce documents in response to a
compulsory process of a law enforcement agency, there was
power to pass a resolution that ‘requires’ a person not to produce
privileged document to another person or body;

-

The SSO checklist that was used in the privilege review is not
based on the Australian Senate privilege test, which the PPC
intended to adapt for use by the PPC in reviewing the documents
for privilege;

-

The Commissioner’s actions in obtaining and retaining Mr
Edman’s laptop potentially gives him access to all of Mr Edman’s
parliamentary emails for the period covered by the notices, not
just the subset produced by the DPC following the SSO review.

CCC Commissioner produced to the PPC the physical laptop and ‘Porsche hard
drive’ that were seized from Mr Edman. This is said to occur in anticipation that the
LC would order the Commissioner to do so, in accordance with the PPC’s
Recommendation 3 in PPC Report 56. The CCC says that the hard drive ‘appears to
contain the backup of the DPC laptop’, and that the Commission has expunged
any copies of the laptop from the CCC’s servers. The Commission asks for an
estimate of how long the PPC will take to review the laptop, notes the secrecy
provisions of the CCM Act, and complains that the PPC has not responded to his
proposals for ‘a workable and expeditious solution’ and has quoted sections of
uncorrected transcript in PPC Report 56.136
By a separate letter, the CCC Commissioner asked when the Committee anticipates
advising the CCC as to what documents are not privileged. He says that:
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the Commission is unable to give the Committee access to the
Intella program because it is in use by the DPC to facilitate
compliance with the [third notice].

05.09.19

LC made an order in terms of the recommendations in Report 56, including
Recommendation 3 requiring the Commissioner to deliver up the Edman DPCissued parliamentary laptop and any copies of it to the PPC (to prevent CCC
officers from reviewing the data on the laptop before the PPC had an opportunity
to review it).
President wrote to the CCC Commissioner and informed him of the order made
that day.137 As the Commissioner had already produced the laptop to the LC on 4
September 2019, together with the Porsche hard drive, the order permitted the LC
to retain possession of the laptop, and no summons was required to be issued to
the Commission.
In a separate letter, the President invited the Commissioner to attend before the
PPC on 9 September 2019 in company with Commission investigative and IT
forensics officers. The CCC Commissioner wrote back declining the invitation due
to the shortness of the notice and because he considered it unfair and improper to
appear before the PPC given the foreshadowed legal proceedings. In a separate
letter the Commissioner said that any legal proceedings do not relieve the PPC of
its obligation to determine privilege and give to the CCC all non-privileged
documents, and encouraged the PPC to review the documents as expeditiously as
possible.

06.09.18

The LC Clerk wrote to Mr Egan, State Solicitor, and asked for the proceedings to be
discontinued in light of the LC’s resolutions of 5 September 2019 rescinding and
replacing the order of 15 August 2019. Mr Egan replied on 9 September saying
that it was appropriate for an apology to be made to the DG of DPC in the
circumstances. The Clerk replied on 10 September 2019 effectively declining to
issue an apology. The Clerk again asked for confirmation that proceedings will be
discontinued. After exchanges of further correspondence, the proceedings were
ultimately discontinued.
LC President wrote to Graeme Ryan, the solicitor for Mr Edman, asking whether Mr
Edman maintains a claim of parliamentary privilege over the laptop issued by the
DPC and the associated hard drive, and any other items seized by the CCC. The
President said that if a matter of privilege is raised, then she will consider “whether
there is some substance to the matter of privilege raised”. On 12 September 2019,
Mr Ryan replied to the President and said that “the only reason that the CCC would
seek to retain any item legally, having regard to their very particular jurisdiction, is if
it is material that comes under the umbrella of Parliamentary Privilege, or at least it
likely does and should therefore be a matter for the PPC to determine, not the CCC.
The CCC should hand to the PPC all material seized from my client for the PPC to
determine if privilege attaches or not”. Mr Ryan attached copies of the search
warrant and the property seizure records outlining which documents had been
seized. Mr Ryan informed the President that Mr Edman claimed privilege over a
number of other items seized from his home such as a WD Element external hard
drive.
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The President wrote to Mr Ryan on 23 September 2019 asking him to further detail
the claims for privilege in the letter from 12 September. Mr Ryan replied with
further details about those claims, including in relation to the WD Element external
hard drive, about which he said:138
“Our client advises that this hard drive contained a full backup
of the computer he utilised in relation to his Member of
Parliament position. Our client is unable to advise as to the
specific documents that may be on this hard drive”.

Mr Ryan later advised the President’s solicitors that Mr Edman backed up his
parliamentary Toshiba laptop using both the Porsche hard drive issued by DPC,
and a second ‘WD Element Hard Drive’ that his staff purchased because they were
of the view that the Porsche drive wasn’t backing up properly. The Toshiba laptop
would have been most recently backed up onto both devices in the last day or last
week that Mr Edman was a Member of Parliament, and then was not used since
that date. If both hard drives were working correctly, then they should both
contain the same materials as the Toshiba laptop.
09.09.19

CCC issued two Notice to Produce to the LC Clerk with a compliance date of 7
October 2019. The first Clerk notice, NPR 00615-2019-4695, calls for all data
contained on the Laptop and Porsche hard drive, save and except for any data or
content on the devices which is determined by the PPC to be subject to
parliamentary privilege. The second Clerk notice, NPR 00615-2019-4696, seeks all
documents the subject of the 1st and 2nd notices to produce, which were
produced to the PPC by the DG on 23 August 2019, save and except for any
content which is determined by the PPC to be subject to parliamentary privilege.
Neither notice has a s. 99 notation.
Commissioner wrote to the Clerk. He said that if the Clerk is unable to produce the
materials under the notices by the time for compliance, the deadline for
compliance may be extended. The Commissioner said:139
“Although failure to comply with the NPRs might leave you
open to proceedings for contempt of the Commission, if you
are reasonably trying to comply, I would never institute
contempt proceedings against a senior public officer caught
between conflicting demands, trying to do their duty, even if
mistaken.”

The Commissioner also asks that the PPC conserve the evidential chains of the
devices.
10.10.19

LC Clerk attended the CCC’s office and was served with the two notices.
CCC Commissioner wrote to the President informing her that the Clerk had been
served with the Notices, and said that:140
“I will be dismayed if the Clerk of the Council is unable to
comply with the NPRs by the due date.”
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He also says that the information contained within the various devices is ‘restricted
matter’, and suggested that the PPC obtain urgent advice about the operation of
Part 9 and 10 of the CCM Act to the Parliament.
11.10.19

CCC Commissioner wrote to the LC Clerk once again regarding the chain of
evidence:141
“when you comply with the NPR’s it is likely that a vast quantity
of non-privileged material will have been accessed and read by
someone”

and asked that the LC Clerk:
“ensure that each person who has access to the USB and its
contents is prepared to give evidence if necessary before the
Commission, detailing the steps that they took to preserve the
integrity of each document they accessed and that they have
not altered, amended or deleted any document that is not
subject to Parliamentary Privilege.”

20.09.19

CCC Commissioner wrote again to the LC President, seeking the President’s
assurance that the LC Clerk will comply with the two notices by 7 October 2019.
The Commissioner again said that any proceedings instituted by the President:142
“have no effect on the legal obligation on Mr Pratt to comply
with the present NPR’s”.

23.09.19

Mr Giaros from DPC IT attended before the PPC.143 He outlined the procedure
(explained in detail above) that he undertook to retrieve the original data set from
the DPC’s servers, the delivery of documents to the SSO for review, and what steps
had been taken to comply with the August Notice.

24.09.19

PPC tabled Report 57 – “Legal Proceedings by the President – Further
Authorisation by the Legislative Council”. The purpose of Report 57 was to update
the LC’s orders of 5 September 2019 so that the President had authority to
commence legal proceedings to challenge the CCC notices issued to the Clerk. The
Report also sought to obtain authorisation for the President to pursue proceedings
in relation to the ‘arrangement’ between the DPC and SSO for the review of
parliamentary privilege. Paragraph 6 of the PPC’s Recommendation provided:
“That the Clerk is directed not to comply with the CCC notices
to produce served on the Clerk on 10 September 2019
pending:
-

Both the outcome of any proceedings and an assessment
of parliamentary privilege by the [PPC] with respect to
those notices; or

-

Further direction from the [PPC] taking account of legal
advice.”

.141 Letter from Commissioner of the CCC to Clerk, dated 11 September 2019.
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Letter from Commissioner of CCC to President, dated 20 September 2019.
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25.09.19

The Legislative Council passed the recommended orders contained in Report 57
on 25 September 2019.144
AG wrote to the President and claimed that paragraph 6 of the PPC
recommendation in Report 57 was invalid, because the LC:145
“does not have the power to order persons, not being
members of the Council, to not produce documents,”
and that any order by the LC to that effect would be unlawful. The AG asks
for a copy of any advice of Mr Zelestis QC in relation to the validity of the
recommendation.

26.09.19

State Solicitor wrote to the President and raised a number of issues in relation to
the 25 September 2019 Order made by the LC directing the Clerk not to comply
with the two CCC notices.146 Mr Egan’s points were substantially the same as the
points he had made in his letter to the President from 26 August 2019 relating to
the order to the DG. He advised that unless he received confirmation by 2.00pm
the following day that the order would be rescinded, the AG would be
commencing proceedings against the President seeking a declaration that the LC’s
order is void and of no legal effect.
President wrote to the CCC Commissioner in reply to the Commissioner’s letters of
6, 9 and 20 September.147 The President maintained that the notices are invalid,
that the responsibility for the progress (or otherwise) of the CCC’s investigation
was a matter for the CCC, and noted that the PPC was continuing to apply itself to
the determination of privilege.

27.09.19

President wrote to the Attorney General in response to his letter of 25 September
2019.148 The President declined to give the legal advice of Mr Zelestic QC, but
outlined broadly why the LC is empowered to direct the Clerk as to how he holds
the LC’s records.
The AG commenced proceedings against the President and the Clerk – CIV 2716 of
2019 – seeking declarations that the order of the LC on 25 September 2019 was
invalid.
LC President commenced proceedings against the CCC, the DG and the Clerk – CIV
2717 of 2019 – seeking declarations, amongst other things, that all five CCC
notices were invalid.

26.11.20

CCC presented to Parliament its second report on misconduct risks in electorate
allowances for Members of Parliament. The report stated:149
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In December 2019, the Commission tabled an interim report … .
As a case study, the Commission exposed the misuse by
Mr Phillip Edman of the electorate allowance and travel
allowance through the diversion of State resources to fund his
private lifestyle. The Commission demonstrated that over the
course of three years, Mr Edman's electorate and travel
allowance monies funded private travel, expensive meals,
entertainment, private boat costs, and gifts for female
companions. At the time, the Commission indicated the
investigation was ongoing.
…
The First Report noted that on 14 August 2019 Commission
officers executed a search warrant issued by a Supreme Court
judge at the residence of Mr Edman.
The Legislative Council required the Commission to surrender
to it a laptop computer and two hard drives seized during the
execution of that search warrant. The Legislative Council
contends that some of the material contained in that laptop is,
or may be subject to parliamentary privilege. The Commission
has complied with the requirement of the Legislative Council.
In the First Report it was noted that the Commission was the
subject of litigation in the Supreme Court brought by the
President of the Legislative Council. The litigation concerned
Notices to Produce Records issued by the Commission seeking
relevant documentary evidence as part of Operation
Betelgeuse. Efforts to resolve those proceedings have not been
successful and the litigation is ongoing.
The Commission has not been able to examine the contents of
the laptop, which the Commission understands is still in the
possession of the Clerk of the Legislative Council.
Compared to other jurisdictions, such as New South Wales, the
Commission's oversight of elected members is narrow. The
Parliament retains exclusive power relating to matters
determinable by a House of the Parliament, by reason of s 3(2)
of the Corruption, Crime and Misconduct Act 2003 (WA).
The Commission may investigate allegations of serious
misconduct by members of Parliament when the conduct is
part of their function as a public officer, only where the
investigation would not impeach or question debates or
proceedings in Parliament, and does not relate to a matter
determinable by a House of Parliament. This investigation
concerns the activities of certain elected members of
Parliament in their capacity as public officers.
The Commission does not have power to investigate the
conduct of former members of Parliament where to do so
would impeach or question debates or proceedings in
Parliament, or would relate to a matter determinable by a
House of Parliament.
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While this is the second report in connection with Operation
Betelgeuse, the investigation is not complete and cannot be
completed until the Commission has been able to examine two
hard drives which the Commission understands are still in the
physical custody of the Clerk of the Legislative Council. If those
materials become available to the Commission and if those
materials reveal serious misconduct the Commission will
investigate further.
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CHAPTER 3
Parliamentary Privilege Determinations – Compliance with
the order of the Legislative Council dated 12 June 2019
and related matters
3.1

PPC Report 55 outlined how the PPC had developed a 13-step procedure, in consultation
with the Commissioner of the CCC, to manage the inevitable parliamentary privilege issues
involved in accessing an enormous quantity of emails from the parliamentary email accounts
of former Legislative Council Members and their staff. As far as the PPC was concerned, this
procedure had been agreed to by the Commissioner of the CCC on 26 June 2019.
Inexplicably, the CCC subsequently denied the existence of any such agreement on a
procedure.

3.2

It is important to note that, as the PPC was at this point dealing with a covert CCC
investigation, the proposed PPC procedure was designed to ensure a highly confidential but
thorough assessment of the documentation because the former Members under
investigation would have no opportunity to make a claim for parliamentary privilege
themselves at that stage.

3.3

At the very moment that the PPC was poised to purchase the expensive Intella software and
commence the procedure, the PPC was simply advised that the PPC procedure (and indeed
the PPC’s entire involvement in the matter) would be completely by-passed by both the CCC
and the DPC. The assessment of which documents were subject to parliamentary privilege
would instead be determined by officers of the executive from both DPC and SSO. Some 30
staff at the SSO (including law students), assisted by IT staff from both the DPC and the CCC,
examined approximately 70,000 emails and other documents over a three week period in
July 2019. The procedure applied by the SSO is set out in PPC Report 56 (September 2019)
at pp7-8.150

3.4

The PPC was alarmed by this prima facie grave breach of parliamentary privilege involving
officers from the executive executing a process not authorised by the Legislative Council or
the PPC in which those officers examined and assessed the confidential parliamentary email
accounts and other documents of former Members of the Legislative Council and their staff.
Many of those emails and documents would likely be proceedings in Parliament and
therefore subject to parliamentary privilege, and many more were documents that were
completely unrelated to the matters under investigation by the CCC. The PPC, after receiving
legal advice, sought copies of the documents that had been provided by the DPC to the CCC
in order for the PPC to conduct its own audit of these documents and determine which of
them were subject to parliamentary privilege.

3.5

By a series of orders made by the Legislative Council based on recommendations of the PPC
in its Reports 55 and 56, and through some information being provided willingly by the DPC
and the CCC, the PPC now has in its secure possession a number of electronic devices
containing documentary material which is subject to CCC notices to produce.

150
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Parliamentary Privilege in a Terabyte Age
3.6

The legal argument in the President’s proceedings against the CCC touches on the
requirement, if any, imposed on a modern law enforcement agency like the CCC, with its IT
technicians, expensive investigative software and biometrically controlled office environment,
at the investigation stage to deal with material that may be subject to parliamentary privilege
in a different manner to any other evidence.

3.7

Article 9 of the Bill of Rights 1689 (UK) states that:
The freedom of speech and debates or proceedings in Parliament ought not be
impeached or questioned in any court or place out of Parliament.

3.8

Blackstone in his Commentaries on the Laws of England,151 expressed the essence of
parliamentary privilege as follows:
… the whole of the law and custom of Parliament has its origin from this one
maxim,
‘that whatever matter arises concerning either House of Parliament, ought to
be examined, discussed, and adjudged in that House to which it relates, and
not elsewhere.’

3.9

As Lord Denman explained in 1839 in the case of Stockdale v Hansard152
The privilege of having [Parliament's] debates unquestioned, though denied when
the members began to speak their minds freely in the time of Queen Elizabeth,
and punished in its exercise both by that princess and her two successors, was
soon clearly perceived to be indispensable and universally acknowledged. By
consequence, whatever is done within the walls of either assembly must pass
without question in any other place.

3.10

Article 9 was itself based on earlier enactments, including a statute of 1512 and the
protestation of the House of Commons of 1621.153 Erskine May notes that the Bill of Rights
1689 (UK) was “but a declaration of the ancient law of England”.154

3.11

The purpose of parliamentary privilege at its most practical is to prevent retribution by the
executive and others against Members of Parliament and those involved in parliamentary
proceedings and to protect the free flow of information necessary in an effective deliberative
democracy. An erosion of the immunity would likely have a ‘chilling’ effect on the
information available to Members and the legislature.155

3.12

In O’Chee v Rowley,156 McPherson JA considered the meaning of ‘impeaching’ parliamentary
proceedings and particularly whether the compulsory production of documents in court
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proceedings fell within the scope of the Article 9 immunity. McPherson JA determined the
two meanings ascribed to ‘impeach’ as at 1689 were:157
(1) “to impede, hinder, prevent”, and (2) “to hinder the action, progress, or wellbeing of; to affect detrimentally or prejudicially; to hurt, harm, injure, endamage,
impair.”

3.13

In the result McPherson JA concluded that to order disclosure of Senator O’Chee’s
documents would cause conflict between the legislature and judiciary and have “an obvious
potential to deter [the Senator] … and other Parliamentarians from preparing or assembling
documentary information for future debates and questions in the House.”158 This case
recognised the resulting chilling affect that would occur in the event that the immunity
provided by parliamentary privilege was limited or ignored during compulsory processes for
the production of documents.

3.14

The work of Members of Parliament has changed over the centuries, as noted by a US
commentator:159
While legislative work in 17th-century England and in the early years of our
republic may have been limited to floor speeches and votes that has long since
ceased to be the case. The legislative work of the House and Senate is a
document-intensive process, with large volumes of written work product
generated each day—including, but not limited to, drafts of legislation, reports
and floor statements; analyses of legislative proposals in the form of emails and
memoranda; correspondence concerning legislative and oversight matters; and
materials gathered in response to congressional subpoenas.

3.15

Technology has also evolved, including the types of material that may be considered capable
of being subject to parliamentary privilege. The Privileges Committee of the Australian
Senate has considered the access by covert investigative bodies to the metadata contained
on the computers of Members of Parliament. The Senate Committee noted that such
metadata itself could contain material that is protected by parliamentary privilege:160
The committee now turns to the information held by parliamentary departments,
departments of state or private agencies in relation to members of Parliament or
their staff which can be acquired without a warrant. This includes the information
commonly referred to as metadata that is collected under the Telecommunications
(Interception and Access) Act 1979, as well as electronic information captured in the
use of such things as electronic keys. Access to such information does not
necessarily require the use of intrusive powers whether covertly or otherwise as
such information can be obtained during routine investigations.
In addressing the extent to which ‘metadata’ might be subject to the claims of
parliamentary privilege, the Clerks of the Australian Parliament have argued that in
considering whether parliamentary privilege relates to certain information, the
format of information is ultimately irrelevant. This principle serves as a response to
the erroneous view that claims of parliamentary privilege cannot be found to exist
in relation to ‘metadata’, as opposed to ‘content’. The distinction between
‘metadata’ and ‘content’ is questionable. Clearly, metadata can be very revealing,
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and legitimate concerns have been raised that the exposure of a Member’s
metadata to the intrusive powers of law enforcement and intelligence agencies
could have a chilling effect on the work of the parliament.

3.16

A number of Australian jurisdictions have grappled with the issue of the ever expanding
seizure powers of law enforcement agencies and processing claims for privilege. In terms of
parliamentary privilege, a number of Parliaments have entered into memoranda of
understanding with various police agencies and corruption watchdogs. The Commissioner of
the CCC, however, submitted to the PPC:161
This morning, on your request I gave you a folder containing Commonwealth
senate committee papers and memoranda of understanding from other
jurisdictions. They represent attempts made to settle on a process of assessing
possible parliamentary immunity in the context of criminal and corruption
investigations so that the public can have confidence that serious allegations
concerning Members of Parliament are investigated independently of the
institution of Parliament.
None of these adequately, in my view address the logistical problem that in a
digital age documents requiring review during an investigation are in the millions
rather than the thousands. These documents or communications can originate
from material seized during search warrants as well as compulsorily acquired
material. The cache produced from the two initial Notices to Produce served on
the Department of the Premier and Cabinet was about 4.5 terabytes. Put in
perspective, that is equivalent to about 300 million pages.
The search process takes time and is not a single event. Sometimes data is
replicated in two different sources. Sometimes the search process uncovers
previously unknown corrupt or criminal conduct. The whittling down of large data
sets to what is relevant is not a linear process. It is an iterative process.
Production of communication records for Commission investigations, such as
emails, is usually sought over a reasonably lengthy time period. The reason for this
approach is that usually the serious misconduct allegation being investigated
concerns a course of continuing behaviour rather than a one-off event. A dip
sample of a few emails would not demonstrate the extent of any misconduct, its
genesis, or any possible exculpatory actions. Over a lengthy time period people
send many email communications. Usually it is only a small number, that are
relevant to the Commission investigation. However, this cannot be determined
until the end of the interrogation of the captured data.
In order to interrogate such large data-sets the Commission is equipped with both
forensic software tools and expert, experienced digital forensic officers. The
process they employ does not involve reading every record in the large data set.
Rather search term tools refine the data using an iterative process that is directed
by Commission investigative officers.

3.17

The Commissioner of the CCC further expressed the opinion that traditional parliamentary
privilege claims and processes were unsuited to effectively responding to modern law
enforcement investigation techniques:162
Managing it is the issue. I think everybody understands the issue: it is who does
what and how? I just think it is unworkable for Parliament to do it. I am not saying
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that any other system should be, but I just think it is physically unworkable. Apart
from anything else, if you have got 4.5 terabytes, as I said earlier, you have no idea
what is privileged in it unless you watch all 4.5 million. Nobody is going to do that
in the investigation—look at every document. But if we follow faithfully the old
rules that Parliament does it and so forth, that would be what it would require—
somebody watching all those 4.5 terabytes of data to rule on them.
…
what I was talking about was an investigator, who knows what they are
investigating, doing that filtering. What I am suggesting is if you take the sort of
purist position that it is up to Parliament to first decide what there is, then
Parliament has to look at that 4.5 terabytes without the benefit of the
investigators. Again, it is an interrogative process. It is not, “These are the 125
tags”; it is, “These are the first 125 tags.” Once we have had a look at the
document, there may be another hundred and another hundred.

3.18

The Commissioner of the CCC also stated that:163
The issue as I see it, is not primarily a legal issue or a debate about whether
parliamentary immunity applies but the practical impact in the modern era. The
rules around parliamentary immunity have developed over more than three
centuries but they are proving unworkable in an era which sees data measured in
terabytes, not folios.

3.19

In a letter to the PPC of 1 October 2019, the Commissioner of the CCC continued to defend
the broad scope of his Notices to Produce in this matter:164
The Committee has been aware since 20 May 2019 of the practical and logistical
difficulties of the Legislative Council identifying parliamentary privileged material
in the records sought by the Commission. Since that date the addition of new
NPR's has not diminished the task. The Committee has been repeatedly warned of
the size of the data set, so could not have been taken by surprise.
The broadness of the notices, with respect, are a matter for the Commission as
only it knows the scope and detail of its investigation. Every notice is signed by me
after consideration of the relevant circumstances. Obviously the burden on the
recipient is a matter taken into consideration. Because of the ubiquity of data
analysis tools such as eDiscovery programmes, the burden is usually not great. No
doubt the Committee will utilise such a programme.

3.20

A somewhat dramatic and foreboding letter focussing on the perceived enormity of the task
facing the PPC on conducting the privilege review was sent by the Commissioner of the CCC
to the President of the Legislative Council on 6 September 2019:165
The interrelationship and interpretation of various provisions of the Corruption,
Crime and Misconduct Act 2003, the Parliamentary Privileges Act and other statutes
is now to be resolved by the Supreme Court.
I note your letter of 5 September 2019 that legal proceedings will be commenced.
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Those issues can be put to one side for the present as even an entirely successful
outcome for the Council does not relieve the Committee of its obligation to
determine where privilege attaches.
The Committee is now in the position for which it has consistently asserted. It has
all the material necessary to make a determination as to whether Parliamentary
Privilege applies, in respect of each and every document or item now in the
Committee's possession. It has possession of all material subject to the Notices to
Produce (NPR) and the Commission's undertaking to produce all further material
from NPR's served on the Director General DPC. It also has possession of the DPC
laptop apparently retained by Mr Edman following the end of his term in 2017.
You will recall the Commission notified you on 20 May 2019 that there might be
material immune from use. Regardless whether there was a subsequent agreement
(which the Committee asserts and the Commission denies), the Committee knew
from that date it would eventually need to deliberate on a vast body of material.
I assume, from the absence of a response to my proposals, that the Committee has
been actively securing resources against the inevitability that it would at some
point have to make an assessment. I am comforted in this assumption by the oft
stated words that the Committee does not wish to impede the Commission's
investigation.
Taken at its highest, the Committee's positon appears to be that the Commission
is not allowed to see any material produced under NPR or search warrant until the
Committee has determined what part of the material is subject to Parliamentary
Privilege.
Accepting that position for the purposes of this letter there is a corollary.
The Commission is lawfully entitled, to all documents and items which are not the
subject to Parliamentary Privilege.
There is then an immediate obligation on the Committee to release to the
Commission non-privileged material to which the Commission is legally entitled.
Even resolution of the legal proceedings in its favour will not relieve the
Committee of this obligation, which is present and ongoing.
…
So be it. The Committee must now expeditiously perform its evaluation. I do not
underestimate the magnitude of the task the Committee has set itself, especially in
view of its criticism of the State Solicitor's office for employing graduates.
But the magnitude of the task ahead for the Committee should have been
foreseen and must not unnecessarily delay the Commission's performance of its
statutory function to investigate allegations of serious misconduct.

3.21

On 11 September 2019, the Commissioner of the CCC provided the following unsolicited
written advice to the Clerk of the Legislative Council on the conduct of the PPC’s privilege
review:166
I assume, following the Committee's criticism of the State Solicitors office for
employing graduates and solicitors with less than five years practice, that if the
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Committee decides to engage solicitors they will have held practice certificates for
five years or more.
In my letter I drew attention to my concerns in relation to the laptop computer
and back up hard drive. This letter concerns the integrity of the product of the first
Notice to Produce (NPR) currently held by you as a USB drive.
The Commission of course does not wish to intrude in any way on matters which
are solely for Parliament including how it performs the task of determining
privilege in respect of every document on the USB. However, there is a practical
issue. When you comply with the NPR's it is likely that a vast quantity of nonprivileged material will have been accessed and read by someone. Necessarily
those persons are not bound by the provisions of the Corruption Crime and
Misconduct Act 2003.
Nor does the Commission control the evidential integrity of the process, that
being entirely your responsibility.
To mitigate as far as possible the threat to integrity, could you please ensure that
each person who has access to the USB and its contents is prepared to give
evidence if necessary before the Commission, detailing the steps they took to
preserve the integrity of each document they accessed and that they have not
altered, amended or deleted any document not subject to Parliamentary Privilege.
The Commission has an obligation of fairness in its investigation to persons
against whom allegations are made and if the Commission uses relevant nonprivileged documents it must be assured that the integrity of the document is
absolute.

3.22

On 20 September 2019, the Commissioner of the CCC wrote to the President of the
Legislative Council once again expressing doubt as to the PPC’s ability to conduct the
privilege review and criticising what he believed to be the “tardiness” of the PPC in carrying
out the review:167
I write to seek your assurance that the Clerk of Legislative Council, Mr Pratt will
comply with the two Notices to Produce (NPR) by 7 October 2019.
If he is unable to comply by or shortly after that date the Commission
investigation, which is already impeded, will be further delayed.
On 16 August 2019 I advised the Committee some of the logistical issues
confronting it in determining what documents are subject to privilege.
…
My concern is, [The Legislative Council’s resolution] does not authorise the
engagement of solicitors and other service providers to search and review the
computer or possibly, to search the documents the subject of the two NPR's
served on Mr Pratt.
I know the Committee will be anxious to avoid any perception that the
Commission's investigation is being deliberately blocked. However, I advised you,
…, as long ago as 20 May 2019 about a potential issue of Parliamentary Privilege;
that there may be documents subject to Parliamentary Privilege; and of the
practical difficulties caused by the immense number of documents. I offered the
assistance of the Commission. I briefed the Committee in detail on those matters
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on 16 August 2019. I proposed a solution which has not been accepted. However,
no alternative solution has been proffered by the Committee.
The Committee has consistently asserted it is for the Legislative Council advised by
the Committee, to determine questions of privilege. So the present situation where
the Committee has all the material can hardly be a surprise and it should have
made appropriate preparations, including securing resources, financial and other.
The Commission is performing a statutory function in relation to public officers. It
is lawfully entitled to all material subject to the two NPR's. No one has ever
suggested otherwise. To carry out its function the Commission needs that material
as soon as possible. It would be a travesty if the Commission was unable to fully
investigate allegations of serious misconduct or potential criminal conduct against
former members of parliament because of tardiness on the part of the Committee.
I had thought that the Committee might have reached out to the Commission for
assistance but it has not. Therefore, I call on the Committee to expeditiously
perform its duty, recommend to Legislative Council what documents are covered
by Parliamentary Privilege and release the balance to the Commission. Any further
delay is entirely of its creation.

3.23

On 26 September 2019, the PPC responded to the Commissioner of the CCC for the final
time prior to the commencement of legal proceedings in the Supreme Court challenging the
validity of the CCC Notices to Produce:168
It is unfortunate that we find ourselves in this difficult position. The CCC has
elected to issue notices that are extraordinarily broad in scope which will certainly
include records the subject of parliamentary privilege. Further, the CCC and the
Department of the Premier and Cabinet (DPC) have elected to disregard the
proposal developed by the PPC (in consultation with the CCC) to enable it to
determine which records called for are the subject of parliamentary privilege and
instead have caused the government solicitor to purport to undertake that task.
This has occurred in circumstances where the CCC has unreservedly accepted that
it is for the Legislative Council to determine whether a particular document or
communication is subject to parliamentary privilege.
The PPC remains committed to developing a process whereby relevant documents
can be produced to the CCC in a timely manner, and in a manner which properly
respects parliamentary privilege and the exercise of the Legislative Council's rights
and powers in respect of that privilege.
…
Your letter appears to imply that the PPC may have caused or contributed to
impediment or delay to the CCC's investigation. That implication has no
foundation and is rejected.
As the CCC has accepted, it is for the Legislative Council to determine privilege.
However, the Legislative Council was not notified of the notice issued to the
Director-General of the DPC on 12 April 2019 until 13 May 2019, more than one
month later.
During the period 20 May 2019 to 27 June 2019, there were communications
between the CCC and the PPC to develop a procedure for the review of the
materials, whereby documents could be produced to the CCC after parliamentary
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privilege was preserved. In June 2019, the PPC developed a procedure with your
direct input, taking into account issues raised by you. On the basis of your
response to that procedure dated 26 June 2019, the PPC believed that the CCC
had agreed to the procedure.
Instead, the CCC abandoned further correspondence regarding the procedure, and
assisted the Director-General of the DPC to institute a different procedure, one
that, without permission, gave access to the Legislative Council's privileged
documents to a third party (ie the State Solicitor's Office) and disregarded the
Legislative Council's exclusive right to determine which documents were subject to
parliamentary privilege. These actions and their consequences have taken much
time and effort by all parties to address.
…
I respond to your stated expectation that the PPC would have by now "reached
out" to the CCC for assistance in determining privilege issues.
The CCC has demonstrated to this point scant regard for parliamentary privilege
and the rights, powers and obligations of the Legislative Council in relation thereto
to the extent that, as already mentioned, the CCC has facilitated the purported
determination by the State Solicitor's Office of privilege issues on behalf of the
Legislative Council, but without its consent. In those circumstances, the PPC is
concerned to ensure, going forward, that it retains control over the possession and
management of its records until the determination of privilege is completed and
that any assistance provided by the CCC to facilitate the completion of that task
will not expose the Legislative Council to the risk that parliamentary privilege will
(again) be breached.
In that context, the PPC will continue to apply itself to the determination of
privilege issues raised by the LC Notices. As already explained, because of the
unnecessary breadth of the notices, notwithstanding all reasonable diligence, that
will be a time consuming exercise.

3.24

Notwithstanding the failure to reach agreement on a procedure with the CCC, the PPC has
proceeded in a methodical way to apply a version of its own procedure to determine
whether parliamentary privilege attached to the enormous amount of electronic evidence
sought by the CCC on a number of DPC maintained parliamentary email accounts and seized
electronic devices.

3.25

The PPC maintains its view based on the evidence presented to it that its procedure, or one
closely following it, when used with the test universally recognised amongst Australasian
Parliaments, is far superior to the SSO’s test and process. In particular, the PPC procedure:

3.26

56



Accords with the right of the Legislative Council to determine matters of privilege in
respect to the documents and data of its members and their staff in the current
circumstances; and



As a practical matter will better secure the purpose of ensuring that documents that are
proceedings in Parliament or otherwise subject to parliamentary privilege; and other
documents that do not fall within the lawful scope of any compulsory process are not
released to an investigative agency.

The procedures in other Australasian Parliaments are predicated on the investigative agency
agreeing to deliver up to the relevant House the documents or data over which a claim of
parliamentary privilege is made and not to have access to or deal with that material until
such time as the House makes its determination. This has unfortunately not occurred in this
case.
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3.27

The aim of the PPC’s procedure is to identify those documents that are ‘proceedings in
Parliament’. Erskine May describes the expression ‘proceedings in parliament’ as:169
… some formal action, usually a decision, taken by the House in its collective
capacity. This is naturally extended to forms of business in which the House takes
action, and the whole process, the principle part of which is debate, by which it
reaches a decision. An individual member takes part in a proceeding usually by a
speech, but also by various recognised forms of formal action, such as voting,
giving notice of a motion, or presenting a petition or report from a committee …
Officers of the House take part in its proceedings principally carrying out its
orders, general or particular. Strangers also may take part in the proceedings of
the House, for example by giving evidence before it or one of its committees, or
by securing presentation of a petition.

3.28

In the New South Wales Branch of the Australian Medical Association v Minister for Health
and Community Services, Hungerford J referred to with approval a statement in Halsbury’s
Laws of England (4th ed 1980) which included the asking of a question and the giving written
notice of a question and matters transacted external to the debating chamber and
committee room as follows:170
In its wider sense “proceedings in Parliament” has been used to include matters
connected with, or ancillary to, the formal transaction of business. A select
committee of the Commons, citing and approving a Canadian dictum, stated in its
report that it would be unreasonable to conclude that no act is within the scope of
a member’s duties in the course of parliamentary business unless it is done in the
House or in a committee of it and while the House or a committee is sitting.

3.29

In a modern parliament there are ministerial, electorate and research staff that prepare drafts
of speeches, questions, motions and other forms of the House on behalf of members of
parliament. Much of this administrative work occurs when the House is not sitting. In these
circumstances, for the immunity under Article 9 to protect only those activities that occur in
the Chamber or committee room would not achieve its objective of protecting the legislature
from actions by the executive or others that would have a tendency to impair its functioning
and the free flow of information. In each activity that occurs outside a parliamentary
chamber or committee room the question is one of degree of connection to actual
parliamentary proceedings. If the necessary connection is not established the matter is not a
proceeding in parliament and is not protected. An example of a matter found by a court not
to be protected is the expenses claims of Members of Parliament.171

3.30

In Prebble v Television New Zealand,172 s 16 of the Parliamentary Privileges Act 1987 (Cth) was
acknowledged as reflecting “the true principle to be applied” when considering the scope of
Article 9.173 Although not part of the law of Western Australia, judicial decision in relation to
the Commonwealth privileges Act provides guidance as to what activities may constitute
‘proceedings in Parliament’.

3.31

Section 16(2) of the Parliamentary Privileges Act 1987 (Cth) provides a definition of
‘proceedings in Parliament’ as follows:
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For the purposes of the provisions of article 9 of the Bill of Rights, 1688 as applying
in relation to the Parliament, and for the purposes of this section, proceedings in
Parliament means all words spoken and acts done in the course of, or for purposes
of or incidental to, the transacting of the business of a House or of a committee,
and, without limiting the generality of the foregoing, includes:

3.32

(a)

the giving of evidence before a House or a committee, and evidence
so given;

(b)

the presentation or submission of a document to a House or a
committee;

(c)

the preparation of a document for purposes of or incidental to the
transacting of any such business; and

(d)

the formulation, making or publication of a document, including a
report, by or pursuant to an order of a House or a committee and the
document so formulated, made or published.

It is the definition in paragraph (c) above that is the most challenging in determining
whether parliamentary privilege applies to a specific document. In O’Chee v Rowley,174 the
Queensland Court of Appeal considered the effect of section 16(2)(c) on the capacity of the
court to order the production of documents claimed by a Senator to be ‘proceedings in
parliament’ and therefore privileged from production. McPherson JA engrafted the immunity
provided by Article 9 to the wording of paragraph (c), resulting in the immunity being
expressed as follows:175
[the preparation of a document for purposes of or incidental to the transacting of
any …business] (of a House) shall not be impeached or questioned in any court …
out of Parliament.

3.33

The court determined that proceedings in Parliament included the preparation of a
document for the purposes of or incidental to the transacting of any business of a House. It
also found that bringing documents into existence with such purpose, or for those purposes,
the collection or assembling of those documents, or coming into possession of them, are all
circumstances capable of amounting to proceedings in Parliament.176 Importantly, the court
observed that to be effective, the Article 9 immunity was required to be retrospective; that is,
it needed to apply to documents that related to matters that were no longer current
business before the Senate.177

3.34

There are several cases referred to in the 13th Edition of Odgers’ Australian Senate Practice in
which courts have determined that documents, including drafts of documents prepared
outside the Senate for subsequent use in the Senate Chamber or committees, have been
immune from production by reason of them being ‘proceedings in Parliament’ under the
Parliamentary Privileges Act 1987 (Cth), s 16(2) definition, including:


draft answers to estimates questions on notice, draft answers to anticipated oral
questions at estimates hearings, and material for answering a possible parliamentary
question;178
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3.35



briefs prepared for estimates hearings;179



a document prepared for estimates hearings;180 and



estimates and question time briefs.181

In Report 44 the PPC noted written advice received from Mr Bret Walker SC that, in his
opinion, drafts of parliamentary questions are ‘proceedings in Parliament’ for the purposes of
Article 9 of the Bill of Rights 1689 (UK):182
… the expression ‘proceeding in parliament’, will at its most limited scope include
the preparation of a document by or on behalf of a Member for the purposes of
transacting parliamentary business. This will include cases where the document is a
draft and never actually used in any parliamentary proceeding.

3.36

As noted above, in 2017 the Australian Senate employed a three-question test for
determining whether a document that was the subject of an Australian Federal Police search
warrant may be subject to parliamentary privilege.183

STEP 1: Were the documents brought into existence in the course of, or for purposes
of or incidental to, the transacting of business of a House or a committee?
YES  falls within “proceedings in Parliament”.
NO  move to step 2.
STEP 2: Have the documents been subsequently used in the course of, or for purposes
of or incidental to, the transacting of the business of a House or a committee?
YES  falls within “proceedings in Parliament”.
NO  move to step 3.
STEP 3: Is there any contemporary or contextual evidence that the documents were
retained or intended for use in the course of, or for purposes of or incidental to, the
transacting of the business of a House or a committee?
YES  falls within “proceedings in Parliament”.
NO  report that there are documents which fail all three tests.
Note: Individual documents may be considered in the context of other documents.
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3.37

This test was an approach derived from the test used by the New South Wales Legislative
Council in a case involving the Hon. Peter Breen in 2003-04, and adapted to encompass the
definition of ‘proceedings in Parliament’ as set out in section 16(2) of the Parliamentary
Privileges Act 1987 (Cth).184

3.38

The PPC has consistently applied this test to its audit of the DPC parliamentary email account
documents.

3.39

The PPC notes that the audit was conducted during an extremely busy time in late 2019 for
the Legislative Council, and that there was significant disruption for several weeks to the
other committees whose staff were co-opted on to the PPC to conduct the review. There
were also other, unanticipated, disruptions to the privilege review, as discussed in detail
below.

3.40

The procedure adopted by the PPC, in general terms, involved:


The use of an initial review team comprised of 11 legally qualified Legislative Council
Committee Office staff (each with at least 4 years’ post-admission legal work experience).
These officers were each appointed as temporary staff of the PPC in order to undertake
the audit. These officers all signed additional confidentiality agreements over and above
their existing confidentiality agreements as Legislative Council staff.



Prior to commencing the assessment, the initial review team attended an hour long
briefing session on parliamentary privilege conducted by the Clerk and were each
provided with a reference folder of all questions asked, speeches given and bills debated
by the relevant former Members.



The review team reviewed the documents in a locked ‘Procedure Room’, in which each
‘reviewer’ sat at an individual computer terminal and reviewed documents in electronic
form on a monitor in batches of 500 at a time.



The electronic documents had been locked as read only, and there was no internet
access, printing facilities, mobile phones or media storage devices permitted to enter or
leave the room during the review. The reviewers worked in teams of a minimum of two
in the locked Procedure Room at all times. The Clerk and Deputy Clerk attended at
various times during the assessment to answer any queries from the reviewers.



The initial review team undertook the initial parliamentary privilege assessment of each
document, based on the test applied by the New South Wales’ Legislative Council for the
Breen case and as amended by the Australian Senate Committee of Privileges in its
Report 163 into the Conroy case.



The initial review was conducted over less than nine working days, between Friday, 8
November 2019 and Wednesday, 20 November 2019.
The reviewers assessed all of the email account data that the CCC had requested from
the DPC (that is the subset of documents that fell within the first two Notices to Produce
and as reduced by the application of CCC search terms). The reviewers classified each
document as being either:
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o

Subject to parliamentary privilege; or
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o

Unsure or requires further information to determine whether it may be subject to
parliamentary privilege (such as advice on the intended use of the document by the
relevant Member of Parliament).



Documents in the two latter categories were then referred to the Clerk and Deputy Clerk
for final individual review and assessment over several days.



An additional assessment of the first category of documents (ie, those assessed to be
non-privileged in the initial assessment) was conducted by the Clerk and Deputy Clerk
over a further week based on running search terms across the database of:
o

various specific email subject headings associated with identified privileged
documents (as confirmed by the Clerk and Deputy Clerk); and

o

the following key words relating to parliamentary proceedings: speech; motion;
notes; research; committee; house; Hansard; petition; amendment; bill; legislation;
speak; chamber; briefing; notice; question; privilege; business; PQ; draft, QWN;
statement; oppose; Minister; inquiry; support and submission.

3.41

It is acknowledged that no procedure for reviewing parliamentary privilege can ensure
complete accuracy, particularly when conducted without the direct input of the Member
involved. There is a highly subjective element involved in any assessment; for example, as in
the case of general ‘research material’ gathered by Members that cannot be readily linked to
any subsequent specific proceeding or possible proceeding in the Council; and also in the
case of the many every day administrative documents of the Department of the Legislative
Council used by Members that are arguably ‘incidental’ to proceedings in the Council and
therefore are privileged.

3.42

Subsequently, staff of the PPC have also assessed electronic documents on a number of
other devices of interest to the CCC where it was likely that documents that were subject to
parliamentary privilege would be found. This was because the devices also accessed a
former Member’s parliamentary email account. The PPC has to date applied the above
procedure, and assessed and made final determinations in relation to almost half a million
individual electronic documents across a number of devices. This mammoth project has
occupied 100s of staff hours over the past 18 months.

The PPC’s Determinations of Privilege
3.43

A total of 499,174 records have been reviewed for parliamentary privilege by staff of the PPC.
The PPC has determined that a total of 10,079 of those records are subject to parliamentary
privilege.

3.44

This assessment followed the issue and service on the Clerk of the Legislative Council of five
CCC notices to produce records.185 The notices relate to records held securely by the Clerk
pursuant to orders of the House or the PPC.

3.45

458,787 non-privileged records have been offered to be produced to the CCC, contingent
upon receipt of fresh valid notices.

3.46

34 hard copy records have been produced to the CCC on 22 November 2019, after the CCC
agreed to revoke its original notice relating to those 34 records and issue a fresh valid notice.

185

NPR 00615-2019-4696 issued on 9 September 2019, NPR 00615-2019-4695 issued on 9 September 2019; NPR
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CCC Notices to Produce Records issued to the Clerk of the Legislative
Council
3.47

Since September 2019, the CCC has issued and served five notices to produce records on the
Clerk. 186 These relate to records held on electronic devices or in hard copy form retained
securely by the Clerk pursuant to orders of the House or the PPC.

DPC issued laptop and Porsche back-up hard drive (fourth notice)
3.48

On 4 September 2019 and in anticipation of the order made on 5 September 2019 by the
Legislative Council under ss.1, 4 and 5 of the Parliamentary Privileges Act 1891, the CCC
produced to the Clerk a DPC laptop and Porsche back-up hard drive issued to Mr Phillip
Edman when he was a Member of Parliament. Mr Edman had made a claim of parliamentary
privilege to the CCC in relation to material on these devices187, which were seized by the CCC
under search warrant on 14 August 2019.

3.49

On 10 September 2019, the CCC served the Clerk with a notice to produce records (fourth
notice). The fourth notice purported to require the Clerk to produce any data or content on
the DPC laptop and Porsche back-up hard drive, ”… SAVE AND EXCEPT for any data or
content on the devices which is determined by the Procedure and Privileges Committee of
the Legislative Council to be subject to Parliamentary Privilege”.

Two thumb drives of MP email accounts and travel documents (fifth notice)
3.50

On 23 August 2019, the then Director General of DPC, Mr Darren Foster, pursuant to an
order made on 15 August 2019 by the Legislative Council under ss.1, 4 and 5 of the
Parliamentary Privileges Act 1891, produced to the PPC on two USB thumb drives the records
assessed by the SSO for parliamentary privilege. Those records comprised emails, their
attachments and calendar entries for three former Members of the Legislative Council and 11
of their staff identified by CCC searches of their email accounts covering a three year and
9 month period together with DPC documents relating to their travel. A black thumb drive
contained the records assessed by the SSO as not subject to parliamentary privilege and
were produced by DPC to the CCC on 22 July 2019. A blue thumb drive contained the
records assessed by the SSO as subject to parliamentary privilege and DPC withheld these
records from production to the CCC.

3.51

On 10 September 2019, the CCC served the Clerk with a notice to produce records (fifth
notice). The fifth notice purported to require the Clerk to produce all documents the subject
of the first and second notices to produce records issued on 12 April 2019 and 11 June 2019
and produced to the PPC by the then Director General of DPC on 23 August 2019, “… SAVE
AND EXCEPT for any content which is determined by the Procedure and Privileges
Committee of the Legislative Council to be subject to Parliamentary Privilege”.

3.52

On 7 October 2019 the Commissioner purportedly varied the date of compliance with the
fourth notice and fifth notice from 4:00pm on 7 October 2019 to a date and time: 4:00pm on
the day that is 28 days after the earlier of:
a)

the making of final orders in the Supreme Court proceedings CIV 2716 and CIV 2717
of 2019; or

b)

a direction from the Standing Committee on Procedure and Privileges permitting the
Clerk to comply with the notice.
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Ibid.
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Letter, dated 25 July 2019, from Mr G Ryan (Lawyer for Mr P Edman) to Hon J McKechnie QC, Commissioner, CCC
making a claim of parliamentary privilege.
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Western Digital ‘Elements’ hard drive and 34 hard copy documents sourced from it (sixth and
seventh notices)
3.53

On 14 November 2019 the Chair of the PPC, pursuant to a resolution of the PPC authorised
the Clerk to issue a summons to the CCC under ss.1, 4 and 5 of the Parliamentary Privileges
Act 1891 to produce to the PPC a Western Digital ‘Elements’ hard drive over which Mr Edman
had made a claim of parliamentary privilege.188 That device had been seized by the CCC
under search warrant on 14 August 2019.

3.54

On 18 November 2019 an officer of the CCC attended before the PPC pursuant to the
summons and produced a forensic copy of the WD ‘Elements’ hard drive together with a file
containing 34 hard copy documents from the device each sealed in CCC evidence bags. The
CCC advised that it no longer had possession of the original device.189

3.55

On 19 November 2019, the CCC served the Clerk with two notices to produce records (sixth
notice and seventh notice). The sixth notice purported to require the Clerk to produce to the
CCC by 10:00am on 22 November 2019 such of the 34 hard copy documents listed in a
schedule to the notice which were “not immune from producing by reason of any privileges
provided for in the Parliamentary Privileges Act 1891 (WA)”.190

3.56

The seventh notice purported to require the Clerk to produce to the CCC records from the
imaged copy of the WD ‘Elements’ external hard drive produced to the PPC under summons
the previous day.191 The seventh notice required the Clerk to produce “… the electronic
documents contained on it which you are not immune from producing by reason of any
privileges provided for in the Parliamentary Privileges Act 1891 (WA)”.192 The date for
compliance with the seventh notice was expressed in the same terms as the variations made
by the CCC to the fourth and fifth notice set out above.

3.57

In relation to the sixth notice with a compliance date of 22 November 2019, by arrangement
with the CCC, officers of the CCC attended at the offices of the President’s solicitors, Corrs
Chambers Westgarth on 20 November 2019 so that the CCC officers could open the
evidence bag containing the 34 hard copy documents. This enabled the Clerk to produce
working copies of the documents for the purposes of the PPC’s parliamentary privilege
review. CCC officers then resealed the original hard copy file in a CCC evidence bag. CCC
officers filmed this activity. The Clerk retained the evidence bag and contents together with
the working copies of the 34 hard copy documents.

‘Fresh’ CCC Notice — 34 hard copy documents from Western Digital ‘Elements’ hard drive
(eighth notice)
3.58

The PPC requested that the CCC withdraw its original notice and issue a fresh notice relating
to the 34 hard copy documents on the ground that both the sixth and seventh notices and a
variation issued by the Commissioner to the sixth notice on 21 November 2019 were
invalid.193 On 22 November 2019, following a determination made by the PPC on a report of
the Clerk relating to the privilege status of the 34 documents, the CCC agreed to revoke its
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Ibid.
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Letter CCC to the Clerk of the Legislative Council, dated 18 November 2019.
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NPR 00615-2019-4783. The notice was the subject of a non-disclosure notation under s.99 CCM Act 2003. The
notation permitted the Clerk to disclose information about the notice and about official mater connected with it
for the purpose of the Legislative Council considering whether the Clerk was immune from producing any of the
34 documents by reason of parliamentary privilege.
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NPR 00615-2019-4784. The notice was not subject to a s.99 non-disclosure notation.
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The time for compliance with that notice was expressed in the same terms as the fourth notice.
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Letter Corrs Chambers Westgarth to CCC dated 19 November 2019.
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sixth notice194 and issue to the Clerk a fresh notice to produce records (eighth notice).195 The
eighth notice was issued on the basis that it did not prejudice either of the party’s positions
in the legal proceedings taken by the President against the CCC and others.196
3.59

The PPC determined that none of the 34 hard copy documents were subject to parliamentary
privilege.197 On 22 November 2019, the Clerk attended the CCC’s premises and produced
the evidence bag containing the 34 hard copy documents to the CCC thereby satisfying the
terms of the eighth notice.

3.60

On 17 December 2019 the CCC report, Misconduct risks in electorate allowances for Members
of Parliament was tabled in both Houses of Parliament.198

Offers to produce non-privileged records to the Corruption and Crime
Commission
3.61

The CCC agreed on 22 November 2019 to issue a fresh notice to facilitate the production of
34 hard copy documents sourced from the WD ‘Elements’ hard drive. The PPC has made
several requests to the CCC for it to issue fresh notices in respect to the records the subject
of existing notices to the Clerk on the same without prejudice basis. To date the CCC has not
agreed to adopt the approach it had previously agreed to on 22 November 2019.

3.62

In the legal proceedings the President has taken against the CCC, the President claims that
the notices to produce issued by the CCC in respect to:
a)

The email accounts, including attachments and calendar entries (first and second
notices);

b)

The backups of these email accounts (third notice);

c)

the DPC issued laptop and Porsche back-up hard drive (fourth notice); and

d)

the two thumb drives of MP email accounts and travel documents (fifth notice),

are invalid as well as the purported exercise of the CCC’s power in serving those notices and
retaining and using those records.199
3.63

3.64

Despite this, the President and the PPC wished to explore efficient and practical means to
enable the CCC to progress its investigation notwithstanding and without prejudice to the
divergent positions of the parties in the legal proceedings. Subsequently, the PPC proposed
that:
a)

when determinations are made by the PPC that certain documents are not the
subject of parliamentary privilege, that the CCC be notified and that the material
subject to the determination available to the CCC be identified;

b)

the CCC could then issue a fresh notice under s.95 of the Corruption Crime and
Misconduct Act 2003 seeking production of the material so identified.

The PPC sought agreement with the CCC to this proposal in making offers to the CCC to
produce non-privileged records on the following dates:

194

NPR 00615-2019-4783.

195

NPR 00615-2019-4797, ‘fresh’ notice issued on 22 November 2019.
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Supreme Court of Western Australia CIV 2717 of 2019.

197

PPC determination made on 21 November 2019.

198

Legislative Council Tabled Paper No. 3506; Legislative Assembly Tabled Paper No. 3085.

199

Supreme Court of Western Australia CIV 2717 of 2019.
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a)

23 December 2019;200

b)

15 January 2020;201

c)

17 January 2020;202

d)

24 January 2020;203

e)

6 February 2020;204

f)

20 May 2020205;

g)

29 May 2020206;

h)

25 June 2020;207

i)

19 August 2020208; and

j)

1 April 2021.209

3.65

The CCC has not agreed to this approach. All offers by the PPC to produce records have
been on the condition that the CCC issue fresh notices following PPC determinations.
Despite there being no prejudice to the CCC in agreeing to this course of action, as it had
previously in November 2019, the CCC has chosen not to gain access to the records it seeks.
It has then asserted that the PPC is frustrating its investigation when this has never been the
case.

3.66

The seven determinations of parliamentary privilege by the PPC or its delegate the President
are set out below. The determinations concern records:
3.66.1

Produced by the Acting Commissioner of the CCC to the PPC on 18 November 2019
under summons authorised by the President as Chair of the PPC;

3.66.2

Produced by the deputy State Solicitor to the CCC on 22 July 2019;

3.66.3

Contained on the DPC laptop with DPC barcode BK034620 (CCC Evidence Barcode
00615-2019-0385); and

3.66.4

Contained on a WD ‘Elements’ Backup hard drive marked MPBACKUP Edman (CCC
evidence Barcode 00615-20190384).

3.67

The PPC has not had access to the records described in the third notice being the backup
email records held by DPC relating to the former members and their staff answering the
description of the first two notices. The CCC advised that the backup records from tape
when extracted “is likely to be between 400-600 terabytes of data” and “is likely to produce
email documents in the millions to be reviewed and considered”.210

3.68

The determinations made demonstrate that the PPC has actively engaged with the task of
assessing the vast quantity of records answering the descriptions of the CCC’s notices. The
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Letter Corrs Chambers Westgarth to the CCC dated 23 December 2019.
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Letter Corrs Chambers Westgarth to the CCC dated 15 January 2020.
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Letter Corrs Chambers Westgarth to the CCC dated 17 January 2020.

203

Letter Corrs Chambers Westgarth to the CCC dated 24 January 2020.
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Letter Corrs Chambers Westgarth to the CCC dated 6 February 2020.
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Letter Corrs Chambers Westgarth to the CCC dated 20 May 2020.
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Letter Corrs Chambers Westgarth to the CCC dated 29 May 2020.
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Letter Corrs Chambers Westgarth to the CCC dated 25 June 2020.

208

Letter Corrs Chambers Westgarth to the CCC dated 19 August 2020.

209

Letter Corrs Chambers Westgarth to the CCC dated 1 April 2021.
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Letter CCC to PPC dated 25 July 2019.
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enormity of that task was the direct consequence of the extraordinary scope of the CCC
notices, which are effectively in the nature of a ‘fishing expedition’ and in the PPC’s view not
a reasonable exercise of powers by the CCC in the context of a highly specific investigation
into Members’ use of their electorate allowances.
Privilege Determination No. 1 — 21 November 2019 — 34 Hard Copy Documents — WD
Elements Hard Drive (sixth notice)
3.69

On 21 November 2019 the PPC made a determination relating to 34 hard copy documents
sourced from the WD ‘Elements’ Hard Drive falling within the description of the sixth notice
issued to the Clerk. The PPC determined that none of these documents were privileged and
following the CCC revoking its sixth notice and issuing a fresh notice subsequent to the PPC
making its determination, those documents were returned to the CCC on 22 November 2019.

Privilege Determination No. 2 — 20 May 2020 — Blue and Black Thumb Drives (fifth notice)
3.70

On 20 May 2020, the PPC made a determination relating to 70,177 records falling within the
description of the first and second notices to produce records served on the then Director
General of DPC and the subject of the fifth notice issued to the Clerk. On that date, the CCC
was provided with a list of 67,315 non-privileged records and invited to issue a fresh notice
seeking production of the non-privileged records consistent with the approach the CCC had
previously agreed to on 22 November 2019. The CCC did not agree to issue a fresh notice.

Privilege Determination Nos. 3 and 4 — 24 June 2020 — DPC laptop and WD Elements Hard
Drive (fourth and seventh notices)
3.71

On 24 June 2020, the PPC made determinations relating to records on the DPC laptop and
WD Elements Hard Drive falling within the description of the fourth and seventh notices. The
following day, the PPC offered to produce to the CCC 458,787 records that the PPC
determined are not subject to parliamentary privilege. Those records comprised the 391,472
non-privileged records from the DPC laptop and WD Elements Hard Drive and the previously
offered 67,315 non-privileged records from the Blue and Black thumb drives the subject of
the firth notice. As it had done on 20 May 2020, the PPC provided the CCC with lists of the
non-privileged records and invited it to issue fresh notices. The CCC did not agree to issue
fresh notices.

Privilege Determinations Nos. 5 and 6 — 7 December 2020 — DPC laptop and WD ‘Elements’
Hard Drive — Supplementary Review (fourth and seventh notices)
3.72

On 7 December 2020 the President of the Legislative Council, delegated by the PPC on
behalf of the Legislative Council made two further determinations over records falling within
the description of the fourth notice and seventh notice. These determinations arose from
supplementary reviews by PPC staff of the DPC laptop and WD ‘Elements’ Hard Drive. These
supplementary reviews identified an additional 5,158 non-privileged records from the DPC
laptop and 1,635 non-privileged records from the WD ‘Elements’ Hard Drive.

3.73

Those records together with the non-privileged records from the previous determinations
made in respect to those devices were included on forensic copies of the DPC laptop and
WD ‘Elements’ Hard Drive prepared by PPC staff and an expert consultant. That action was
taken at the request of the CCC. The copies of the devices contained other data not subject
to individual examination by PPC staff, as that data was not reasonably capable of being
‘proceedings in parliament’. Examples of data not individually examined for parliamentary
privilege included program files, HTML files, Google Earth data, Microsoft logo and other
logo files.
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3.74

On 11 December 2020 the PPC invited the CCC to issue fresh notices so that the records
contained on the forensic copies of the DPC laptop and WD Elements Hard Drive could be
produced to it. Those devices contained over 465,000 non-privileged records assessed by
PPC staff. The CCC did not agree to issue fresh notices and a further dispute arose with the
CCC about whether the devices could properly be described as ‘forensic copies’.

Privilege Determination No. 7 – 18 February 2021 — Porsche back-up hard drive (fourth
notice)
3.75

In February 2021 the PPC, with the technical assistance of the Western Australia Police Force
(WAPOL), examined the Porsche back up hard drive for Mr Edman’s DPC-issued laptop. The
device contained two password protected zip folders and so had not previously been
accessed by the PPC. As a “backup” device, it was assumed that it held a duplicate of the
contents as the DPC-issued laptop. A comparison of data size and type on the hard drive
had initially supported this assumption.

3.76

WAPOL IT technicians, with the consent of the CCC, reviewed the Porsche backup hard drive
and determined that the files on the Porsche backup hard drive were not identical to those
on the DPC-issued laptop. Most, though not all, of the records on the hard drive were
copies of records contained on the DPC laptop.

3.77

On 18 February 2021 the President of the Legislative Council, delegated by the PPC on behalf
of the Legislative Council, made determinations over particular files and file types contained
on the Porsche backup hard drive. The President determined that 21 of those records
contained on the hard drive are subject to parliamentary privilege. A total of 23,515 records
have been determined not to be privileged.

3.78

On 12 March 2021 the PPC offered to produce to the CCC copies of the records determined
not to be subject to parliamentary privilege contained in a logical copy of the two zip folders
from the Porsche backup hard drive. That offer, consistent with earlier offers, was subject to
the CCC issuing a fresh notice. That notice was to specifically identify the records sought by
referring in the Schedule to the USB drive containing the logical copy. The CCC has not
agreed to issue a fresh notice.

3.79

On 1 April 2021, the position was set out in the following letter to the CCC:211
1 Introduction
The purpose of this letter is to:
(a)

record the position that has been reached regarding the
determinations of privilege made by the Legislative Council in relation
to various records, including records contained on devices the subject
of Commission notices the validity of which is in issue in the Supreme
Court proceedings CIV 2717 of 2019; and

(b)

confirm our client’s continuing offer to produce all non-privileged
records upon receipt of a fresh notice, without prejudice to the parties’
respective positions in those proceedings.

We acknowledge that the parties have engaged in without prejudice meetings and
communications to resolve some outstanding issues relating to technical aspects
of production as it relates to records on devices. We have sought recently to
advance those communications toward a conclusion, and we look forward to
receiving the Commission’s response.

211

Letter from Corrs, Chambers Westgarth Lawyers to the CCC, 1 April 2021.
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Those issues notwithstanding, the elements of our client’s proposal for the
production of non-privileged records have remained consistent since late 2019.
We refer to our letters dated 23 December 2019, 15 January 2020, 17 January
2020, 24 January 2020, 6 February 2020, 20 May 2020, 29 May 2020, 25 June 2020
and 19 August 2020.
If the Commission requires anything else to respond to our client’s offer, then
please let us know as soon as possible.
2 Determinations
As you know, the Legislative Council, by its delegate, has made determinations
with respect to the records:
(a)

produced by the Deputy State Solicitor to the Commission on 22 July
2019;

(b)

contained on the Toshiba Laptop with Department of Premier and
Cabinet barcode BK034620 (CCC Evidence Barcode 00615-2019-0385)
(Laptop);

(c)

contained on the Porsche Design Lacie Silver USB external hard drive
(CCC Evidence Barcode 00615-2019-0386) (First HDD); and

(d)

contained on the WD Element External hard drive (CCC Evidence
Barcode 00615-2019-0384) (Second HDD).

More than 450,000 records have been determined not to be subject to
parliamentary privilege.
3 Proposal for the production of non-privileged records
Despite and without prejudice to the parties’ divergent positions in the two current
Court proceedings and as to the validity of the purported notices issued by the
Commission, our client remains ready to comply with a fresh notice (or notices) in
respect of the following:
(a)

the non-privileged records identified in the Lists defined in our letter
on 11 December 2020 (which repeats lists previously provided with
our letters on each of 20 May 2020 and 25 June 2020, in relation to
parliamentary email account records produced by the Director General
to the PPC in August 2019);

(b)

the images held on a Toshiba USB 3.0 Hard Drive Serial Number
99H2T03HTRRG (in relation to records on the Laptop and Second
HDD); and

(c)

the logical copy of two zip folders held on a Western Digital Elements
SE USB Serial No. WXP1EC9FPWMA (in relation to records on the First
HDD).

The images of the Laptop and the Second HDD available for production are
forensic images of the contents of those devices, save that privileged records and
slack and unallocated spaces have been omitted, and, in the case of the Laptop,
OST and PST email archives have been separated into a separate image that is
available for production save that privileged emails or attachments have been
omitted from it with their email families.
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In relation to the First HDD the records are logical copies of the entire nonprivileged contents of the First HDD save that any slack or unallocated space has
been omitted.
Our client repeats its invitation to the Commission to issue a fresh notice (or
notices) seeking production of the records by specifically identifying the records
sought by including the Lists as a Schedule and by referring in the Schedule to the
above devices (Toshiba USB 3.0 Hard Drive Serial Number 99H2T03HTRRG, and
Western Digital Elements SE USB Serial No. WXP1EC9FPWMA) by their description
and Serial Numbers.
That fresh notice (or notices) may be addressed to the Clerk of the Legislative
Council, Mr Nigel Pratt, and may be served on us on the Clerk’s behalf at Level 6,
123 St Georges Terrace.

3.80

On 20 April 2021 the CCC responded to the President’s solicitors in the following terms:212
[A]s you are aware:
1. The Commission's ability to investigate grave allegations of serious misconduct,
and therefore to perform its statutory functions, is seriously impeded without all
non-privileged material in your client's possession. Your client has been informed
of this on numerous occasions.
2. The Commission is entitled to and awaits access to all non-privileged records on
the laptop and two hard drives lawfully seized from the residence of the former
member of the Legislative Council, Mr Edman, on 14 August 2019.
3. The laptop and one of the hard drives have been in your client's possession
since September 2019, and the second hard drive since November 2019.
4. Despite repeated statements by your client as to reviews being well progressed,
all reviews by your client are not yet complete.
5. As a result, all non-privileged material to which the Commission is entitled is still
not available.
6. Your client has suggested that the Commission should issue fresh notices.
7. There is nothing preventing your client from producing non-privileged records
to the Commission at any time. Specifically, there is no need for the Commission
to issue a new notice under Corruption, Crime and Misconduct Act (CCM Act) s 95,
or to exercise any other compulsory power for non-privileged records to be
provided.
8. Despite new notices not being necessary, the Commission has stated its
willingness to issue a CCM Act s 95 notice, on a strictly without prejudice basis,
upon all records being reviewed and all non-privileged records finally being
available. However, your client is still not in a position to enable the Commission to
issue such notices.
9. The Commission is fully equipped with specialised digital forensic capabilities
and officers. The Commission has offered on numerous occasions to assist with the
digital forensic requirements associated with the review of Mr Edman's devices,
including on a strictly confidential basis, and in the presence of your client and/or
your client's representatives.
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Letter dated 20 April 2021, from Ms Wendy Endebrock-Brown, Director Legal Services, CCC, to Corrs Chambers
Westgarth solictors.
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10. For your client to continue to fail to provide and/or return non-privileged
records, and to insist on the Commission issuing compulsory notices when notices
are not required (and the CCM Act provides protections for doing so) is to
continue to impede the Commission's investigation.

3.81

On 21 April 2021 the President’s solicitors responded to the CCC as follows:213
We refer to our letter on 1 April 2021 and to your letter in response on 20 April
2021.
The validity of the notices purportedly issued by the Commission is challenged in
Supreme Court proceedings CIV 2717 of 2019.
Nonetheless, our client has for more than a year proposed that records
determined not to be the subject of parliamentary privilege be provided to the
Commission upon receipt of a fresh, valid notice for production of those records
(see our letters dated 23 December 2019, 15 January 2020, 17 January 2020, 24
January 2020, 6 February 2020, 20 May 2020, 29 May 2020, 25 June 2020, 19
August 2020 and 1 April 2021).
There are over 450,000 such records in existence and ready for production.
The Commission has elected not to avail itself of the opportunity to access the
over 450,000 non-privileged records, including records from the laptop and two
hard drives, because it has refused to issue a notice in a manner entirely neutral to
the parties’ respective positions. That choice is a matter for the Commission.
As you are aware, for some time the only material that has not been the subject of
review and relevant determination by the Legislative Council is the slack and
unallocated spaces on the laptop and two hard drives referred to in your letter.
The nature of the slack and unallocated space is such that it is not feasible to
review and make a determination over all the data contained in that space.
In December 2020 we proposed a solution to the practical issues that arise in
relation to slack and unallocated space, and at our urging the parties’
representatives conferred on a without prejudice basis on 28 January 2021. As the
Commission is aware, implementation of a solution to that practical issue has been
delayed by the unavailability of the Commission’s relevant technical officer, despite
our having followed up that matter with the Commission on several occasions.
In any case, the Commission has not sought to articulate any reason why it is
cannot issue a fresh notice and access the available non-privileged records, save
that it does not consider that it should have to do so.
We have previously addressed the question of production of records absent a
valid notice (refer to our letters dated 17 January 2020 and 6 February 2020).

3.82

On 23 April 2021, on the morning of the second day of the trial of the President’s action
against the CCC, the CCC sent the following letter to the President:214
It is incorrect to state 'the only material that has not been the subject of review
and relevant determination by the Legislative Council is the slack and unallocated
spaces on the laptop and two hard drives' seized from the residential premises of
Mr Edman.

213

Letter from Corrs Chambers Westgarth to CCC, dated 21 April 2021.
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Letter from Ms Wendy Endebrock-Brown, Director of Legal Services, CCC, dated 23 April 2021.
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The email families from the OST/PST files on Mr Edman's laptop, which your client
chose to exclude from review, are also yet to be the subject of review and
determination by the Legislative Council.
The fact is, your client required the Commission to surrender to it the laptop and
Porsche hard drive in September 2019. It then required the Commission to
surrender the WD Element hard drive in November 2019. Your client has, for
reasons unknown to the Commission, but apparently related to its digital forensic
capabilities, been unable to return those devices, or images of those devices, with
privileged material removed.
As previously explained, forensically complete images of devices are required for
the purposes of the Commission's investigation. This is not a unique requirement
of the Commission. It is a basic requirement of any law enforcement investigation
involving digital or electronic evidence.
As previously advised, removal of unallocated data and slack space from images is
wholly unacceptable. This data is significantly valuable for the Commission's
investigative purposes and the removal of this data is highly unorthodox. This data
is commonly used by law enforcement investigators to examine user activity,
identify attempts at data obfuscation, and to review the operation of software
artefacts, amongst other things.
The Commission has offered its digital forensic expertise and capabilities to your
client on numerous occasions since September 2019 to assist with the laptop and
hard drives.
Acceptance of those offers of assistance prior to January 2021 would have enabled
the review to occur well before now.
It is disingenuous to suggest the delay in providing non-privileged material
required by the Commission's investigation, being material which has been in your
client's possession for the purposes of review for one year and seven months, is
due in any way to the recent and unavoidable unavailability of the Commission's
relevant technical officer.

3.83

To which the following response was provided on behalf of the President on 10 May 2021:215
Your letter dated 23 April 2021 contains an allegation of 'disingenuous' conduct
that has no foundation, and assertions of fact that are incorrect or require
clarification. Given those matters, we write to correct the record.
No foundation for allegation
The Commission has by its letter on 23 April 2021 made the following allegation:
1. "It is disingenuous to suggest the delay in providing non-privileged material
required by the Commission's investigation, being material which has been in
your client's possession for the purposes of review for one year and seven
months, is due in any way to the recent and unavoidable unavailability of the
Commission's relevant technical officer."
That was not suggested. To the contrary, the assertion made by our letter dated 21
April 2021 was that, since late 2019, the Commission's choice not to issue fresh,
valid notices in respect of records determined not to be subject to parliamentary
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Letter from Corrs Chambers Westgarth to CCC, dated 10 May 2021.
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privilege is the reason that material (now over 450,000 records) has not been
produced to the Commission.
What was stated in our letter dated 21 April 2021, and is accurate, is that:
a.

in December 2020 we formulated a proposed solution to the practical
issues that had arisen in relation to slack and unallocated spaces on
devices; and

b.

the implementation of that solution was delayed due to the
unavailability of the Commission's technical officer.

To quote our letter (our emphasis):
In December 2020 we proposed a solution to the practical issues that arise in
relation to slack and unallocated space, and at our urging the parties'
representatives conferred on a without prejudice basis on 28 January 2021. As
the Commission is aware, implementation of a solution to that practical issue
has been delayed by the unavailability of the Commission's relevant technical
officer, despite our having followed up that matter with the Commission on
several occasions.
Statements of fact
We address the following statements of fact in your letter dated 23 April 2021.
2. "The email families from the OST/PST files on Mr Edman's laptop, which your
client chose to exclude from review, are also yet to be the subject of review and
determination by the Legislative Council."
The emails in the OST / PST files were not excluded from review. This is simply
incorrect. They were reviewed and determinations of parliamentary privilege were
made in respect of them.
Those files were extracted and an image of them was separately created from the
image of the balance of the laptop. This image is available for production, save
that a technical issue has arisen with how to extract from that image only
privileged emails or attachments without also extracting their email families.
As stated in our letter dated 1 April 2021 (our emphasis):
The images of the Laptop and the Second HOD available for production are
forensic images of the contents of those devices, save that privileged records and
slack and unallocated spaces have been omitted, and, in the case of the Laptop,
OST and PST email archives have been separated into a separate image that is
available for production save that privileged emails or attachments have been
omitted from it with their email families.
Accordingly, the statement in our letter dated 21 April 2021, that the only material
that has not been the subject of review and relevant determination by the
Legislative Council is the slack and unallocated spaces on the laptop and two hard
drives, is accurate.
3. "Your client has, for reasons unknown to the Commission, but apparently related
to its digital forensic capabilities, been unable to return those devices, or images
of those devices, with privileged material removed"
The devices cannot be produced, and the Commission has no power to require
their production, because they contain on them records subject to parliamentary
privilege. For reasons relating to preservation of chain of custody and integrity of
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the evidence on the devices, reviews by the Legislative Council have been
undertaken on forensic images of those devices.
The President has offered to produce images of the devices with privileged
material removed, subject only to particular exceptions, as described in our letter
on 1 April 2021. Those exceptions relate to slack and unallocated spaces on
devices, and to email families (the issue being as above).
4. "As previously advised, removal of unallocated data and slack space from images
is wholly unacceptable. This data is significantly valuable for the Commission's
investigative purposes and the removal of this data is highly unorthodox."
As stated in our letter dated 21 April 2021, due to the nature of slack and
unallocated spaces it is not feasible to review and make a determination of
privilege over all the data in those spaces.
However, we initiated the without prejudice discussions that the parties have held,
and on behalf of the President we have formulated a proposed method for dealing
with this issue. The implementation of that proposal is what has been delayed,
within the period since December 2020, by the non-availability of the
Commission's technical officer.
5. "The Commission has offered its digital forensic expertise and capabilities to your
client on numerous occasions since September 2019 to assist with the laptop and
hard drives."
The question that arises is under what circumstances any such expertise may be
used consistent with parliamentary privilege. We have formulated and proposed in
December 2020 a solution to deal with technical issues that have arisen.
Notwithstanding those limited technical issues, as we stated in our letters on 1
April 2021 and on 21 April 2021, we have proposed on numerous occasions that
various nonprivileged records be produced in response to a valid notice from the
Commission. The Commission's refusal to issue such a valid notice has been, and
continues to be, the reason those records have not been produced.

3.84

At the trial of CIV 2717 of 2019 on 23 April 2021, in response to a question from Mr Justice
Hall as to whether non-privileged documents had been provided to the CCC by the PPC,
Counsel for the President, Ms Patricia Cahill SC, replied as set out in the exchange below:216
HALL J: Can I just ask as a practical question. Since the notice to the council has
gone through the exercise of looking at the laptop and the two hard drives and
determining what is privileged in those materials, and presumably there was a lot
more in those items than the ones that are privileged, has that resulted in the
balance of the materials being handed over to the CCC?
CAHILL, MS: So your Honour has asked the most contentious question between
the parties and I feel very constrained in what I might say, least someone accuses
me of misrepresenting it.
HALL J: Don’t feel obliged to answer the question.
CAHILL, MS: Can I say this. I just need to collect my thoughts. The materials haven’t
been handed over. We wish to hand them over.
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Transcript of hearing, CIV 2717 of 2019, President of the Legislative Council of Western Australia v CCC & Ors,
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3.85

A summary of the review for parliamentary privilege of the data contained on the devices
and hard copy records the subject of CCC notices to the Clerk is set out in Table 1 below:

Table 1 – Parliamentary Privilege Review Summary
Parliamentary Privilege Review Overall Totals
Subject to Legal Professional Privilege
PPC
Determinations
11‐May‐20
24‐Jun‐20
7‐Dec‐20
24‐Jun‐20
7‐Dec‐20
18‐Feb‐21

Device
2xDPC/SSO USB Thumb Drives
DPC Toshiba Laptop
DPC Toshiba Laptop
WD Elements
WD Elements
Porsche back‐up hard drive

CCC NPR
NPR 00615‐2019‐4696
NPR 00615‐2019‐4695
NPR 00615‐2019‐4695
NPR 00615‐2019‐4784
NPR 00615‐2019‐4784
NPR 00615‐2019‐4695

Totals

Total files
70,177
369,407
5,228
29,088
1,738
23,536

499,174

Privileged
2,862
6,875
70
148
103
21

Non‐privileged records
for production
67,315
362,532
5,158
28,940
1,635
23,515

10,079

489,095

Parliamentary Privilege Review Hard Copy Records
PPC
Determination Device
22‐Nov‐19 WD Elements ‐ Hard copy records

CCC NPR
NPR 00615‐2019‐4797

Total

Total files
34
34

Privileged
‐

Non‐privileged records
produced*
34

‐

34

*The 34 records were produced to the
CCC by the Clerk on 22 November 2019,
after service of a valid notice: CCC NPR
00615‐2019‐4797.

3.86

A total of 499,174 records have been reviewed for parliamentary privilege by staff of the PPC.
The PPC has determined that a total of 10,079 records are subject to parliamentary privilege.

FINDING 1
The PPC finds that:
a) a total of 499,174 records relating to five CCC notices to produce records were the subject
of the PPC’s parliamentary privilege review;
b) a total of 10,079 records were determined by the PPC to be subject to parliamentary
privilege; and
c)
3.87

a total of 489,095 records were determined by the PPC to be not subject to parliamentary
privilege.
The offers by the PPC to produce 489,095 non-privileged records to the CCC was made in
compliance with the authority granted by the House to the PPC in its resolution made on
12 June 2019 as follows:
That the Standing Committee on Procedure and Privileges is granted authority by
the Legislative Council to make any orders and do all things necessary and expedient
to ensure that any documents or data created or received by a current or former
member of the Legislative Council are released to an investigative agency only
where —
(a) its description falls within the lawful scope of any warrant, notice to produce,
or other similar power granted to an investigative agency under a written law;
and
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(b) the documents or data is not proceedings in Parliament within the meaning of
article 9 of the Bill of Rights 1688 or does not otherwise fall within the scope
of parliamentary privilege.217
3.88

To determine which of the records were subject to parliamentary privilege, the PPC applied
the test218 used by the New South Wales Legislative Council in the determination of the
matters involving documents seized by the NSW Independent Commission against
Corruption from the Hon Peter Breen in 2003-2004, as amended by the Senate Privileges
Committee in its Report 164, entitled Search warrants and the Senate.219

3.89

The PPC’s offers to the CCC have had no effect on the current legal proceedings against the
CCC or in the action taken by the Attorney General against the President of the Legislative
Council and the Clerk of the Legislative Council.220 The Supreme Court action of the
President proceeded to trial on 22 and 23 April 2021. A decision has yet to be delivered by
the Court. The Supreme Court action of the Attorney General has been adjourned until the
outcome of the President’s action is known.

3.90

The PPC considers that the notices to produce records issued by the CCC and served on the
Director General of DPC and the Clerk are invalid. The offer by the PPC to produce nonprivileged records following determinations of parliamentary privilege was therefore
conditional on the CCC issuing fresh valid notices as it had done previously in respect to the
sixth notice on 22 November 2019.

3.91

The records offered to the CCC originate from the electronic devices held securely by the
Clerk and relate to the following CCC notices:




DPC issued laptop and Porsche back-up hard drive (fourth notice)
o

367,690 non-privileged files from a DPC issued laptop, issued to Mr Edman when he
was a Member of Parliament obtained by the CCC under search warrant;

o

23,515 non-privileged files from a Porsche back-up hard drive marked MPBACKUP
Edman issued to Mr Edman when he was a Member of Parliament obtained by the
CCC under search warrant.

Two thumb drives of MP email accounts and travel documents (fifth notice)
o



Western Digital ‘Elements’ hard drive (seventh notice)
o

3.92

67,315 non-privileged files from two USB thumb drives containing the material
identified by the CCC from the MP email accounts of Mr Edman and two other
former Members of the Legislative Council and 11 of their staff for the period
1 January 2014 to 30 September 2017 and travel documents held by the DPC; and

30,575 non-privileged files from a Western Digital ‘Elements’ Hard Drive, used by
former Member of the Legislative Council, Mr Edman, obtained by the CCC under
search warrant.

The two USB thumb drives the subject of the fifth notice referred to above contain 70,177
records that were reviewed for parliamentary privilege by staff of the SSO. The SSO opinion
was that 67,911 of those records were not subject to parliamentary privilege. In purported

217

Western Australia, Legislative Council, Parliamentary Debates (Hansard), dated 12 June 2019, p. 4023.

218

See the test applied in Western Australia, Legislative Council, Procedure and Privileges Committee, Report 56,
Parliamentary Privilege and Intrusive Powers – Interim Report, Judicial Proceedings for Declarations Challenging
Validity of the Order made by the Legislative Council on 15 August 2019 (TP 2994), tabled on 4 September 2019,
Appendix 6, p. 67.

219

Senate Report 164, Committee of Privileges, Search warrants and the Senate, 2017, p. 6.

220

Supreme Court of Western Australia CIV 2716 of 2019.
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compliance with the first and second notices served on the then Director General of the DPC,
the DPC produced those ‘non-privileged’ records to the CCC on 22 July 2019. The records
assessed by the SSO to be subject to parliamentary privilege were not produced to the
CCC.221
3.93

3.94

The PPC has determined that:


1,120 records reviewed by the SSO and subsequently produced by the DPC to the CCC,
in purported response to the first and second CCC notices, were in fact subject to
parliamentary privilege; and



524 records reviewed by the SSO and subsequently withheld by the DPC from the CCC,
in purported response to the first and second CCC notices, were in fact not subject to
parliamentary privilege.

Of the 1,120 records determined by the PPC to be privileged and yet were produced by the
DPC to the CCC, it was noted that these included:


draft parliamentary speeches;



draft parliamentary motions;



draft parliamentary questions;



submissions from members of the public requesting a Member to vote a certain way on
a bill or other measure before the Legislative Council;



documents indicating how a Member intended to vote on a Bill or other measure; and



confidential parliamentary committee material, including committee deliberations and
draft report recommendations.

FINDING 2
The PPC finds that:
1,120 records reviewed by the SSO and subsequently produced by the DPC to the CCC, in
purported response to the first and second CCC notices, were in fact subject to parliamentary
privilege.

FINDING 3
The PPC finds that:
524 records reviewed by the SSO and subsequently withheld by the DPC from the CCC, in
purported response to the first and second CCC notices, were in fact not subject to parliamentary
privilege.
3.95

The PPC will consider these findings in the 41st Parliament should the House re-refer the
matters of privilege that were referred to the PPC for investigation and report on 15 August
2019.

3.96

The offers by the PPC to produce 489,095 non-privileged records to the CCC represents
many months of diligent and thorough work by staff of the PPC. In assessing the very large
volume of records, every care was taken to protect records subject to parliamentary privilege,
while endeavouring to facilitate the CCC’s ongoing investigation. That investigation has
been delayed because the CCC has not agreed to issue fresh notices so non-privileged
records could be produced to it. The PPC notes that the vast bulk of non-privileged records

221
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Letter DPC to PPC, dated 23 August 2019.
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could have been produced to the CCC in June 2020. The position adopted by the CCC in not
issuing fresh notices for records is in stark contrast to its agreement to do so in November
2019.
3.97

222

All activities of the PPC in establishing procedures for the parliamentary privilege review,
making determinations of parliamentary privilege in respect to records and protecting those
subject to parliamentary privilege have been authorised by the order of the Legislative
Council, made on 12 June 2019222 and the powers, privileges and immunities granted by law
under the Parliamentary Privileges Act 1891.

Western Australia, Legislative Council, Parliamentary Debates (Hansard), dated 12 June 2019, p. 4023.
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CHAPTER 4
An Unanticipated Distraction
4.1

There has been significant media attention surrounding Mr Edman’s DPC-issued laptop and
the much speculated ‘dirt files’ on other Members of Parliament supposedly contained on
it.223 The laptop had been seized from Mr Edman’s home under a search warrant executed
by the CCC on 14 August 2019.224

4.2

On 15 August 2019, Mr Edman’s lawyer wrote to the President of the Legislative Council
regarding the execution of the search warrant and stated:225
In the course of executing the warrant, a computer was seized which relevantly
contained all the emails passing to and from Mr Edman while he was a member of
Parliament.
Our client is concerned that the action of the CCC in seizing the computer in the
circumstances may well have constituted a breach of the Parliamentary Privileges
Act 1891. He requests that this be noted by the Legislative Council and reserves
the right to take further action in relation to the matter.

4.3

On 19 August 2019 the President wrote back to Mr Edman’s lawyer to clarify whether Mr
Edman was claiming privilege over the laptop. The President noted:226
You advise that during the execution of a search warrant by the Corruption and
Crime Commission (CCC), a computer was seized which contained all of the emails
passing to and from Mr Edman while he was a member of Parliament.
You have asked that the Legislative Council note this fact and that Mr Edman
reserves the right to take further action in respect to the matter. I have noted your
correspondence. It is unclear from your letter whether Mr Edman has made a claim
to the CCC that some or all of the emails contained on the seized computer are
proceedings in Parliament and are therefore subject to Parliamentary Privilege.
Based on your information at least some of the emails on the seized computer
may be subject to Parliamentary Privilege.
If a claim is made to the CCC that things or documents seized by it are subject to
Parliamentary Privilege, then Mr Edman may raise that matter of privilege with me.
I am then required under Standing Order 93 of the Standing Orders of the
Legislative Council to consider whether there is some substance to the matter of
privilege raised. If so, I am required to inform the Legislative Council and refer the
matter to the Procedure and Privileges Committee for inquiry and report.

.223 See, for instance: “Legislative Council must provide devices to CCC probe.”, The West Australian, 19 December
2019, p. 22; “Laptop sex twist”, The West Australian, 29 May 2020, p. 23; “MPs alert on laptop”, The West
Australian, 27 November 2020, p. 11; and “What’s on the laptop?”, The West Australian, dated 18 December 2019,
p. 1.
224

Property Seizure Record, CCC, dated 14 August 2019.

225

Letter from Mr G. Ryan, G.A. Ryan and Associates, Lawyers, to Hon Kate Doust MLC, President of the Legislative
Council, dated 15 August 2019.

226

Letter from Hon Kate Doust MLC, President of the Legislative Council, to Mr G. Ryan, G>A> Ryan and Associate,
Lawyers, dated 19 August 2019.
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4.4

On 26 August 2019, the PPC sought clarification from the CCC as to whether, in relation to
the execution of the search warrant on Mr Edman:227

4.5



Mr Edman was informed by the Executing Officer of his entitlement to make a claim of
parliamentary privilege over any of the things or documents seized by the CCC and
whether any claim has subsequently been made and if so when;



the CCC followed the AFP/Commonwealth Parliament MOU in respect to appropriate
procedures prior to obtaining a warrant and in executing the warrant; and



the CCC will follow the other requirements of the AFP/Commonwealth Parliament MOU
in respect to the steps to be taken following a claim of parliamentary privilege over any
of the seized things or documents.

On 28 August 2019, the Commissioner of the CCC responded to the PPC in the following
terms:228
As I have previously stated, it is unfortunate there is no MOU in place between the
Parliament of this State and the Commission which would have assisted in this
matter.
The Commission does not apply the MOU between the Commonwealth Parliament
and the AFP to the execution of its powers. In the absence of an MOU in this State,
the Commission has found aspects of the Commonwealth MOU, in addition to
MOUs established in other jurisdictions, to be helpful in respect of a process which
might be agreed and applied.
Prior to the commencement of the searches at Mr Edman's residential and
business premises, Mr Edman was given the opportunity to speak with his lawyer.
He did so. No issue or claim in respect of parliamentary privilege was raised or
made at that time, or at any time during the execution of either warrant.
On 26 August 2019, the Commission received a letter from Mr Edman's lawyer
which appeared to claim parliamentary privilege over all items seized. …
As indicated to Mr Edman's lawyer, if Mr Edman makes a claim of privilege over
any document or communication, it is the Commission's intention to seek to agree
a process involving the Legislative Council to determine the claim.

4.6

It is clear from the actions of the CCC in this matter that the Commissioner of the CCC only
ever intended to agree to an MOU or protocol for determining which documents were
subject to parliamentary privilege on his own terms.

4.7

At this stage, the CCC had had access to the laptop for two weeks, although it is noted
that the laptop’s BitLocker encryption key was provided to the CCC by the DPC pursuant
to a Notice to Produce information sometime between 23 and 27 August 2019.229 This
was significant, as the CCC and DPC had negotiated a procedure to limit the CCC’s access to
certain DPC email accounts, including Mr Edman’s, to only those that fell within the CCC
investigators’ search terms; and yet the DPC had now provided the CCC with an
encryption key that effectively enabled the CCC to potentially access the entirety of

227

Letter from Hon Kate Doust MLC, President of the Legislative Council, to Mr J. McKechnie QC, Commissioner, CCC,
dated 26 August 2019.

228

Letter from Mr J. McKechnie QC, Commissioner, CCC, to Hon Kate Doust MLC, President of the Legislative Council,
dated 28 August 2019.

229

Transcript of Evidence, Mr D. Foster, Director General of DPC, dated 23 August 2019; Letter from Mr D. Foster,
Director General of DPC, to Hon Kate Doust MLC, President of the Legislative Council, dated 27 August 2019.
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the contents of Mr Edman’s DPC-issued laptop, including his parliamentary email
account.
4.8

On 3 September 2019 the Commissioner of the CCC provided an image of the laptop to the
PPC, stating in the cover letter:230
It has never been the Commission's intention to bypass the Council as the ultimate
decision maker in relation to Parliamentary Privilege and I regret that any
Commission action is perceived that way. At all times the Commission has only
sought to carry out its statutory functions which will from time to time include
members of Parliament. They are defined as public officers.
…
The Commission did not know Mr Edman had retained the computer, beyond his
term of office when the search warrant was executed.

4.9

On 4 September 2019 the PPC presented Report 56, Parliamentary Privilege and Intrusive
Powers - Interim Report Judicial Proceedings for Declaration Challenging the Validity of the
Order made by Legislative Council on 15 August 2019.231 That Report stated:
The PPC notes, that in a letter to Mr Edman’s lawyers, dated 28 August 2019, Ms
Wendy Endebrock-Brown, Director Legal Services, CCC, expressly rejected Mr
Edman’s claim of parliamentary privilege over all items that were seized under
warrant from both his home and business. She further advised Mr Edman’s
lawyers that:
Your client was given a list of all items seized at the conclusion of each warrant.
If parliamentary privilege is now claimed in respect of any document or
communication in or on any item by your client, please identify the document
or communication and the basis for the claim. Upon receipt of this information,
the Commission will seek to agree a process involving the Legislative Council
to determine the extent to which parliamentary privilege applies to the
document or communication.
The difficulties for Mr Edman in attempting to identify from memory, with no
access to the laptop computer, any privileged documents from amongst 8 years of
email data contained on it are plain. …
The PPC’s concerns have been reinforced by recent actions of the CCC. On
Monday, 2 September 2019 the CCC delivered to the PPC a portable storage
device containing:

230

a)

The documents and data provided to the CCC by the DPC from the first
CCC notice to produce relating to Mr Edman and his staff; and

b)

An image of the hard drive from the laptop computer seized by the CCC
on 14 August 2019 when it executed search warrants relating to Mr
Edman.

Letter from Mr J. McKechnie QC, Commissioner, CCC, to Hon Kate Doust MLC, President of the Legislative Council,
dated 3 September 2019.

231

https://www.parliament.wa.gov.au/Parliament/commit.nsf/(Report+Lookup+by+Com+ID)/F5282193E24CD18
94825846B001D61DA/$file/190904.%20Intrusive%20Powers.rpf.056.pdf
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The purported purpose of the CCC in delivering this material is to enable the PPC
to assess the documents and data to determine what documents are subject to
parliamentary privilege.
That assessment will involve interrogating almost 68,000 files obtained from the
DPC managed email accounts of the three former members and their staff that the
CCC considered are relevant to its investigation. In addition, and based on the
information from Mr Edman’s lawyers, the PPC would be required to assess up to 8
years of Mr Edman’s email communications to determine what documents or data
is proceedings in Parliament. The CCC has given no undertakings to the PPC that
it will not deal with the data contained on the laptop computer or the documents
it has received from the DPC until the PPC concludes any assessment.
It is clear from the Commissioner’s evidence that the CCC will proceed with its
investigation with all of the information obtained by it based on the
Commissioner’s view that proceedings in Parliament are not immune from
compulsory production to or seizure by the CCC and only immune from being
used in determining opinions of misconduct. The task presented to the PPC in
assessing the documents is a direct result of the scope of the CCC notices to
produce which require the production to the CCC of proceedings in Parliament
together with sensitive and confidential documents of members and their staff
most of which are either immune from production and/or have no relevance to the
CCC investigation. That investigation is into possible misconduct of members in
the use of their electoral and other allowances.
The PPC has serious concerns following the advice provided by Mr Zelestis, the
matters referred to in Report 55 and the preceding evidence of the Commissioner
above that the CCC is not exercising its powers rights and functions according to
law and in a manner consistent with the privileges, immunities and powers of the
Legislative Council. Those privileges immunities and powers have been expressly
retained under s.3(2) of the Corruption Crime and Misconduct Act 2003.
RECOMMENDATION 3 That the Legislative Council order the Corruption and
Crime Commission to produce to the Clerk of the Legislative Council by
Wednesday, 11 September 2019 at 4.00pm, the laptop issued to Mr Phillip Edman
by the Department of Premier and Cabinet that was seized from Mr Edman
pursuant to a search warrant, on 14 August 2019, and all copies of the data
contained on it in the Corruption and Crime Commission’s possession

4.10

The PPC notes that the search warrant executed on Mr Phil Edman’s home on 14 August
2019 contained information on claiming legal professional privilege, but no information on
claiming parliamentary privilege.

4.11

The Committee also notes that, despite the CCC’s written acknowledgements to the
Committee as to the limits that parliamentary privilege may impose on certain investigations,
there seems to be no reference to the privilege on the CCC’s website. The CCC’s Information
for Witnesses online fact sheet states that at an examination by the CCC:232
You are not entitled to refuse to answer any question relevant to the Commission’s
investigation which is put to you by the Commissioner or by Counsel Assisting the
Commissioner at the examination. Nor are you entitled to refuse to produce any
documents or other things in your custody or control that the summons requires
you to produce.

232

https://www.ccc.wa.gov.au/sites/default/files/2019%20Information%20for%20Witnesses.pdf, p2.
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4.12

The information sheet goes on to state the following:233
No privilege except legal professional privilege
You are not excused from answering any question or producing any document or
other thing on the ground that:
-

the answer or production may incriminate or tend to incriminate you;

-

by seeking to rely on any other ground of privilege;

-

on the ground of a duty of secrecy or other restriction on disclosure; or

-

on any other ground,

save and except, where the answer to the question would disclose, or the
document or other thing contains, a privileged communication passing between
you and a legal practitioner (in his or her capacity as a legal practitioner) and
where the communication was for the purpose of providing or receiving legal
advice or seeking representation in relation to your appearance, or reasonably
anticipated appearance, at an examination before the Commission.
Further information about your rights to legal representation is set out below.
Legal professional privilege
The Act s144(1) expressly preserves legal professional privilege. Subsection 144(1)
is, however, subject to s144(2) which says that the privilege does not apply to 'a
public authority or public officer in that capacity'.
This means that when appearing at, or producing a record or thing to, the
Commission in your capacity as a public officer, neither you nor your agency can
claim legal professional privilege as a reason for refusing to comply.
If you are not a public officer and wish to make a claim of legal professional
privilege in respect of this Notice, you should seek independent legal advice.

4.13

The CCC delivered the laptop and Porsche hard drive back-up to the LC Clerk on 4
September 2019, prior to the Legislative Council’s order on 5 September 2019 to issue the
summons. In a letter to the PPC of 4 September 2019 the Commissioner wrote:234
Please find enclosed the laptop computer owned by the Department of the
Premier and Cabinet (DPC) which was lawfully seized from former parliamentarian,
Phillip Edman, on 14 August 2019.
In addition we enclose a DPC portable hard drive which was also seized from Mr
Edman on 14 August 2019, which appears to contain the backup of the DPC
laptop. …
The Commission has expunged all copies of material from this DPC laptop and
hard drive from its IT infrastructure.
It is without doubt that the laptop computer and its contents are significant to the
Commission's investigation and the denial of the data to which the Commission is
lawfully entitled will adversely impact the progress of the investigation. It is

233

Ibid, pp2-3.

234

Letter from Mr J. McKechnie QC, Commissioner, CCC, to Hon Kate Doust MLC, President of the Legislative Council,
dated 4 September 2019.
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imperative that the Legislative Council prioritise the identification of what is not
subject to privilege as delays will impede the Commission's investigation.
Having now surrendered the laptop, the Commission is unable to protect the
integrity of the information contained within it. The responsibility for the integrity
and security of the contents of the laptop now rests with the Committee.
…
The laptop contains thousands of documents, some of which have already been
identified as relevant to the Commission's investigation and which will not be
subject to Parliamentary Privilege. In view of the oft-repeated claims that the
Committee does not wish to impede the Commission's investigation, please advise
how long you expect your review of the laptop to take and when we can receive
the documents the Commission is lawfully entitled to hold.

4.14

On 10 September 2019 the CCC served a Notice to Produce on the Clerk of the Legislative
Council in relation to the laptop and Porsche hard drive backup, with a deadline of 4pm on 7
October 2019.235

4.15

After 4pm on Friday, 27 September 2019, the Commissioner of the CCC wrote separately to
both the President and Clerk of the Legislative Council to advise them that he had referred
information to the Commissioner of WAPOL regarding evidence on the laptop and Porsche
hard drive that the CCC had been aware of prior to the delivery of the devices to the Clerk on
4 September 2019. He noted:236
If Police decide to conduct an investigation, any interference with the laptop or
hard drive might obstruct Police in the performance of their duties.

4.16

On the evening of 27 September 2019 the President contacted the Commissioner of WAPOL
to commence immediate discussions on a procedure for WAPOL officers to access the
evidence they may require from the laptop and hard drive whilst not accessing material that
was subject to parliamentary privilege.

4.17

Over the following two weeks the PPC, its legal advisers and senior WAPOL officers
negotiated a procedure to provide for a detailed WAPOL investigation of the laptop and
Porsche hard drive without the investigators accessing documents that may be subject to
parliamentary privilege. The final procedure was agreed to and signed off by the President
of the Legislative Council and the Acting Deputy Commissioner of Police on 11 October
2019.237

4.18

Key aspects of the agreed procedure with WAPOL included:


A search warrant issued by WAPOL for the devices;



A locked box secured by two padlocks (one held by the Deputy Clerk and the other by
WAPOL) capable of storing the seized devices and any materials derived from these
devices, and kept in the Clerk of the Legislative Council's safe within the Parliamentary
Precinct;

235

CCC Section 95 Notice, dated 10 September 2019.

236

Letter from Mr J. McKechnie QC, Commissioner, CCC, to Mr Nigel Pratt, Clerk of the Legislative Council, dated 27
September 2019. See also, Letter from Mr J. McKechnie QC, Commissioner, CCC, to Hon Kate Doust MLC,
President of the Legislative Council, dated 27 September 2019.
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Procedure for management of Parliamentary Privilege in the matter of one external hard disk and one laptop
computer, dated 11 October 2019.
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A secure Police Room set aside within the Parliamentary precinct where the devices
could be examined;



Two Police Assistants with IT technical backgrounds unconnected to the WAPOL
investigation team to be appointed as staff to the PPC and to sign staff confidentiality
deeds;



Persons nominated by the PPC (usually PPC staff) to directly view the work of the Police
Assistants;



Mobile devices, cameras or portable storage devices may not be taken into the Police
Room;



Police Assistants will provide assistance by identifying material contained on the devices
that is relevant to the criminal investigation being undertaken by the police investigation
team conducting the Investigation, being the only material of interest to the Police;



Police Assistants will not conduct any manual review (as distinct from automated
searches or consideration of metadata) of the contents of any active or deleted email,
PDF or MS Word format files contained on the Devices. These files will be called Initially
Excluded Files;



An independent third party adjudicator appointed by the PPC is to make determinations
of parliamentary privilege and resolve any disagreements between the parties regarding
the procedure;



Where Police activities other than manual review of the contents of any Initially Excluded
File indicate that one or more Initially Excluded Files may be relevant to the Investigation,
then the Police Assistants will submit any files of those kinds to the Adjudicator for their
consideration of Parliamentary Privilege; and



Police Assistants submit material to the Adjudicator in tranches for consideration of
Parliamentary Privilege.

4.19

For eight days between 12 October 2019 and 25 October 2019 the Police Assistants and PPC
staff observers attended the Police Room to conduct the police examination of the devices.
This investigation unfortunately necessarily delayed the PPC’s parliamentary privilege review.

4.20

The WAPOL investigation would subsequently extend to another 11 days from late
November 2019 through to late December 2019 and include the reviewing of other devices.
A further 4 days in September 2020 were spent in the Police Room.

4.21

In total, a further three Procedure agreements for specific investigations/devices were
entered into between the President of the Legislative Council and WAPOL.

4.22

After the execution of the CCC search warrant on his home on 14 August 2019, Mr Edman
claimed parliamentary privilege over all of the seized devices. There was an exchange of
correspondence between the PPC and Mr Edman’s lawyer in an attempt to identify the
nature of the possibly privileged material on each of the devices. On 12 September 2019 Mr
Edman’s lawyer provided the PPC with a copy of the CCC Property Seizure Record.238 It was
noted in this Record that the DPC-issued laptop and Porsche external hard drive were found

238
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Letter from Hon Kate Doust MLC, President and Chair of the PPC, to Mr J. McKechnie QC, Commissioner of the
CCC, dated 14 October 2019
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in the same part of the house as a second, WD Element, external hard drive.239 Mr Edman’s
lawyer advised the PPC of the following:240
'WD Element external hard drive' - Our client advises that this hard drive contained
a full backup of the computer he utilised in relation to his Member of Parliament
position. Our client is unable to advise as to the specific documents that may be
on this hard drive.

4.23

On 14 October 2019 the PPC wrote to Mr Ryan and confirmed that the WD Element external
hard drive was the only remaining device seized from Mr Edman that was likely to contain
privileged material and which the CCC had not handed over to the PPC to review.241 The PPC
advised Mr Ryan that it was taking steps to obtain the WD Element external hard drive.

4.24

On 14 October 2019 the PPC submitted to the Commissioner of the CCC that the WD
Element external hard drive was effectively a “copy” of the DPC-issued laptop, and therefore
was subject to the order of the Legislative Council on 5 September 2019 summonsing the
DPC-issued laptop and all copies thereof.242

4.25

On 1 November 2019 the CCC’s Director Legal Services advised the President’s lawyers that
the CCC did not believe that the WD Element external hard drive was a “backup” of the DPCissued laptop:243
I confirm the Second Hard Drive remains in the Commission's possession and has
not been altered in any way.
While we are no longer in possession of Mr Edman's laptop or a copy of it to be
able to compare, our digital forensics officers have been able to confirm it does
not contain a backup of the laptop.
Our digital forensic officers advise a backup creates a particular file listing,
reflecting the file listing of the device being backed up. The file listing contained
on the Second Hard Drive does not reflect the technical composition of a backup.
The file listing on the Second Hard Drive is of folders not in any way reflective of a
backup, but rather of files having been copied onto or created on the Second Hard
Drive.
… The Commission is confident however, despite the assertion of Mr Edman's
lawyer, it does not contain a backup of the laptop.

4.26

On 13 November 2019 the PPC issued a summons to the Acting Commissioner of the CCC
for “a "WD Element" external hard drive (CCC Evidence Barcode 00615-2019-0384) and any
cable and all electronic and hardcopy copies of the data contained on it in the possession of the
CCC.”
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CCC Property Seizure Record No. S 0133, dated 14 August 2019.
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Letter from Mr G. Ryan, G.A. Ryan and Associates, to Hon Kate Doust MLC, President and Chair of the PPC, dated
26 September 2019.
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Letter from Hon Kate Doust MLC, President and Chair of the PPC, to Mr G. Ryan, G.A. Ryan and Associates, dated
14 October 2019
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Letter from Hon Kate Doust MLC, President and Chair of the PPC, to Mr J. McKechnie QC, Commissioner of the
CCC, dated 14 October 2019.
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Letter from Ms Wendy Endebrock-Brown, CCC, to Corrs, Chambers Westgarth, Lawyers, dated 1 November 2019
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4.27

On 18 November 2019 the Commissioner of the CCC provided the PPC with an image of the
WD Element external hard drive and 34 hard copy documents that it had identified as
relevant to its investigation from that hard drive. The Commissioner advised:244
The Commission is no longer in possession of the hard drive specified in the
Summons. The hard drive was seized pursuant to a warrant executed on
Commission premises by the WA Police Force on 8 November 2019.
The Commission retained an image of the hard drive for the purposes of its
ongoing investigation.
…
The Commission has also deleted the image of the "WD Element" hard drive from
its digital forensics system.
There are no other images of the WD Element hard drive or the collated sets of the
34 documents on the Commission's systems.
The Commission cannot certify that no other electronic copies exist. The "WD
Element" hard drive was seized by the Commission on 14 August 2019. The
Commission's IT systems are backed up on a regular basis. Copies are very likely to
exist on the back-ups.
The Commission undertakes not to knowingly access any electronic copy of data
from the "WD Element" hard drive without first notifying the Procedure and
Privileges Committee. If an electronic copy of data from the "WD Element" hard
drive is located on the Commission's system, it will be deleted.

4.28

The 34 hard copy documents were reviewed for privilege by staff of the PPC. The PPC
determined that none of the documents were subject to parliamentary privilege and
subsequently returned the 34 hard copy documents to the CCC after a new Notice to
Produce was issued by the CCC.

4.29

The PPC contacted the Commissioner of WAPOL on 18 November 2019 and alerted him to
the fact that the WD Element external hard drive may contain privileged material. The
President wrote:245
As you are aware, on 11 October 2019 the Standing Committee on Procedure and
Privileges (PPC) and WAPOL agreed to a procedure for management of
parliamentary privilege in the matter of one external hard disk and one laptop
computer. That procedure enabled WAPOL to access the devices to obtain
evidence whilst at the same time ensured no privileged material was released.
I propose that the same procedure be used to manage the claim of parliamentary
privilege in this instance.

4.30

The WD Element external hard drive was subsequently added to the double-padlocked
locked box in the Clerk of the Legislative Council’s safe.

4.31

On 19 December 2019 the Attorney General was reported on the front page of The West
Australian newspaper as calling on the President of the Legislative Council to hand over the
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laptop.246 The article referred to a letter that the Attorney General had written to the
President that had reportedly stated:247
As the State’s first law officer, I call on you to immediately provide all evidence
within the possession of the Legislative Council and its Clerk relevant to the CCC’s
investigation, including Mr Edman’s laptop and hard drives, to the Commissioner
of the CCC.

4.32

The article also quoted “a CCC spokeswoman” as stating that the CCC:248
“had no knowledge or control as to how the Legislative Council is treating the
laptop” and could not be certain it was being stored securely.
She said the CCC held concerns about the storage and security measures in place
to protect the laptop given the allegedly sensitive nature of its contents.
If still held by the CCC, the laptop would be subject to “rigorous security measures”
with any analysis of its contents undertaken in a purpose-built lab “housed in a
secure biometrically controlled environment with very limited access.”

4.33

On 21 December 2019 the WAPOL investigation was reported on in The West Australian
newspaper, along with the suggestion that the WD Element external hard drive had only
been sought by the PPC because Mr Edman had “warned politicians it had dirt files on it.”249
In relation to the WAPOL investigation the article stated:250
WA Police confirmed it was working with the CCC on “matters raised” in the
watchdog’s report into the use of electorate allowances by members of Parliament.
But police would not reveal what potential crimes it was investigating.

4.34

The article prompted a media statement from the President of the Legislative Council,
authorised by the PPC, in the following terms:251
The Privileges Committee rejects the insinuation in various media reports that it is
protecting politicians. The Committee has in fact been co-operating with the
Western Australia Police Force (WAPOL) from the date it became aware of a
related police investigation on 27 September 2019.
The Privileges Committee and WAPOL have agreed to memoranda of
understanding to permit WAPOL access to all devices, including the laptops whilst
protecting material subject to parliamentary privilege. WAPOL commenced its
review of one laptop and one back-up hard drive on 12 October 2019 and has had
access to all devices, on the parliamentary precinct, since 21 November 2019 with
the full co-operation of the Committee. The police investigation has delayed the
Committee’s own review of the material. Some material has already been released
to the CCC and further material is expected to be available for release shortly.

4.35

On 28 May 2020, the Attorney General made the following comments regarding the laptop
in the Legislative Assembly:252
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[T]here was an attempt to try to sift out, because there were no protocols, what
documents were part of the criminal investigation, and to leave the rest aside.
There was an attempt to do that.
… It was done by the CCC and the State Solicitor. It is all reported. The CCC had a
program and it could put in certain words like “brothel” or “sex” and things like
that, and it could pull those out from the emails. At that point, the Council then
took action against the CCC, to which I am not a party. My litigation was just to
seek an order from the Supreme Court to tell us which way it was all going. A
warrant was issued and a laptop was taken, and that led to a criminal investigation.
I am not saying that a crime was committed, because it is sometimes very hard to
tell the age of Asian girls—very hard—but there had to be an investigation about
what was on the computer and whether it involved the sexual exploitation of
minors overseas. That is still a current, ongoing inquiry, and a computer is locked
away in Parliament somewhere with that evidence. That has not yet been
examined in detail.

4.36

On 10 June 2020, the President made the following statement to the Legislative Council:253
As President and Chair of the Standing Committee on Procedure and Privileges, I
am responding to false and misleading information provided to the Parliament by
the Attorney General on 28 May 2020 and reported in The West Australian and in
several online media sources. The Attorney General made certain false and
misleading claims in the Legislative Assembly relating to a laptop and other
matters, and in the course of doing so, revealed a covert Western Australia Police
Force investigation. The laptop referred to by the Attorney General contains emails
and diary entries from Mr Edman’s parliamentary email account and other
information subject to parliamentary privilege. The Corruption and Crime
Commission obtained the laptop from Mr Edman by search warrant on 14 August
2019. Mr Edman made a claim of privilege to the CCC over that laptop and its
contents. On 5 September 2019, this house ordered the CCC to produce the laptop
to the Clerk.
In revealing a covert criminal investigation by the Western Australia Police Force,
the Attorney General claimed that the laptop has not yet been examined in detail.
The facts are that WA police have extensively examined the laptop as part of its
investigation. This occurred with the full cooperation and assistance of the
procedure and privileges committee and following the negotiation of memoranda
of understanding between the WA police and the PPC. WA police commenced its
review of the laptop and one backup hard drive on 12 October 2019 and has had
access to other relevant devices on the parliamentary precinct since 21 November
2019 with the full cooperation of the PPC. These facts were the subject of a media
release from me in my capacity as chair of the PPC on 22 December 2019,
distributed to all members of the Legislative Council on that day and reported in
The West Australian on 2 January 2020. Great care was taken to ensure that the
nature of the police investigation remained confidential.
For the information of members, I table, firstly, a copy of my media release dated
22 December 2019 and related newspapers reports and, secondly, a copy of the
newspaper report of the Attorney General’s claims in The West Australian dated 29
May 2020. For an accurate account of the facts relating to the PPC’s attempts to
negotiate a procedure with the CCC for access to the data of three former
members and their staff, I refer the Attorney General to the fifty-fifth report of the
PPC, “A Refusal to Comply with a Summons to Produce Documents”, tabled on 14
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August 2019, tabled paper 2929. The PPC will report on these and related matters
in due course.

4.37

The Attorney General subsequently sought to clarify his comments, stating in the Legislative
Assembly on 16 June 2020 the following:254
I never mentioned the police. I never once mentioned WAPOL. I said there is a
criminal investigation. That is what the CCC does, and it reports on criminal things.

4.38

As at the date of this report:


The DPC-issued Toshiba laptop and its associated backup external hard drives remain
subject to current WAPOL search warrants;



The devices all remain in the double-padlocked locked box in the safe of the Clerk of the
Legislative Council, with the keys in the possession of a senior WAPOL officer and a
senior parliamentary officer, respectively;



Based on the recommendation of an independent adjudicator, the PPC has made
parliamentary privilege determinations with respect to material on various devices
sought to be examined by the WAPOL investigators and has released non-privileged
material to the WAPOL investigators on the following dates:
o

15 October 2019;

o

16 December 2019;

o

23 December 2019;

o

16 March 2020; and

o

26 October 2020.

4.39

Four separate device protocols were entered into between the President of the Legislative
Council and the Commissioner of WAPOL. The parties are also well advanced in the
negotiation of a broad, over-arching, MOU to consolidate a general approach going forward
to cooperation between the parties on matters of parliamentary privilege.

4.40

As noted throughout this report, the AFP/Commonwealth Parliament guidelines on the
execution of search warrants where parliamentary privilege may be involved have become
the standard procedure for law enforcement agencies throughout Australasia when
executing search warrants on Members of Parliament.

4.41

Over the last two Parliaments the Presiding Officers have considered a number of draft
memoranda of understanding for suitability in relation to interactions with the CCC and
WAPOL. Those draft documents were not specifically centred on procedures for the
execution of search warrants on Members’ offices, but rather more general agreements as to
information sharing and avoidance of jurisdictional overlap.

4.42

Indeed, much of the impetus for a memorandum of understanding (MOU) arose from Report
44, where the PPC found that the CCC had breached privilege by conducting hearings and
presenting a report to the Premier dealing with allegations of false answers being provided
in the Legislative Council to parliamentary questions.255 Recommendation 5 of Report 44
states:256
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That a Memorandum of Understanding be developed between the Houses of
the Parliament of Western Australia and the Corruption and Crime
Commission to ensure that:
(a)

in forming an opinion of misconduct against a public officer the
CCC does not breach the privileges of the Parliament;

(b)

conduct of public officers which constitutes a contempt or breach
of privilege of the Houses of Parliament is dealt with by the
relevant House of Parliament under the powers provided to the
Houses by the Parliamentary Privileges Act 1891; and

(c)

the CCC, where practicable, provide evidence in its custody,
control or power to assist a House of Parliament to investigate
and determine offences of contempt or breach of privilege.

4.43

As this report continues to demonstrate, information-sharing, selective reliance upon
statutory confidentiality provisions, and general communication between the CCC and the
Parliament continues to be an issue.

4.44

In terms of a specific search warrant MOU between the Legislative Council and the CCC, the
major hurdle has been the very issue that has inevitably led the parties to Supreme Court
Action CIV 2717 of 2019. Namely, the entrenched position of the CCC that it must retain an
option to access all information – including privileged material. This impasse can only be
overcome by a decision in CIV 2717 of 2019.

4.45

As a result of WAPOL and the Legislative Council maintaining joint custody of Mr Edman’s
DPC-issued laptop and several other devices, the PPC and WAPOL have successfully entered
into the four investigation specific procedure agreements. These agreements facilitated
WAPOL in expeditiously identifying, isolating and accessing the non-privileged evidence that
it required without viewing any privileged material. These procedure agreements will form
the basis of a more general, and over-arching, MOU. The parties are well advanced in the
negotiation of such an MOU to consolidate a cooperative approach going forward in relation
to matters of parliamentary privilege.

4.46

It was therefore unhelpful for the Attorney General to make the following comments in the
Legislative Assembly:257
I know from the President’s statement that a protocol was arrived upon between
the Standing Committee on Procedure and Privileges of the other place and the
Commissioner of Police—I did not know this—by which the Commissioner of
Police could examine the computer. As the Attorney General and minister
responsible within whose basket of portfolios that the CCC sits, I can tell members
that since November 2016, that was during the previous Parliament, right up until
14 May, I believe, the CCC has been trying to forge a protocol with the Standing
Committee on Procedure and Privileges of the other place and discussions have
been happening about what shape this protocol may take so that the CCC could
examine what was on the computer. Whilst these negotiations for a protocol have
been ongoing, something else happened; that is, the Joint Standing Committee on
the Corruption and Crime Commission blocked the reappointment of Hon John
McKechnie as the commissioner. Within days of it blocking the reappointment of
Mr McKechnie, the negotiations for a protocol were terminated by the privileges
committee. There is no protocol and there is no ongoing discussion for a protocol.
It is absolutely disgraceful.

257

90

Hansard, Western Australia, Legislative Assembly, Hon John Quigley MLA, Attorney General, dated 16 June 2020,
pp. 3646f-3656a.

Chapter 4

An Unanticipated Distraction

4.47

The comments by the first law officer of the State conflated two entirely unrelated matters,
the process for the appointment of the Commissioner and the negotiation of an MOU. The
comments of the Attorney General appear to be a further attempt to impugn the motives of
members of both the PPC and the Joint Standing Committee on the Corruption and Crime
Commission.

4.48

The PPC notes that the general, information-sharing, MOU between the CCC and the two
Houses of Parliament recommended in PPC Report 44 was unlikely to have provided any
assistance to the parties in the current dispute. That recommended MOU was to:258
… ensure that:
(a) in forming an opinion of misconduct against a public officer the CCC does not
breach the privileges of the Parliament;
(b) conduct of public officers which constitutes a contempt or breach of privilege
of the Houses of Parliament is dealt with by the relevant House of Parliament
under the powers provided to the Houses by the Parliamentary Privileges Act
1891; and
(c) the CCC, where practicable, provide evidence in its custody, control or power
to assist a House of Parliament to investigate and determine offences of
contempt or breach of privilege.

4.49

The Committee notes the CCC’s expressed position259 was that it could not agree to a
procedure with the PPC as the procedure was a matter for the PPC. Notwithstanding that
position, the Commissioner of the CCC was prepared to facilitate and accept an arrangement
with the Attorney General in which the SSO assessed the parliamentary email account
records of former Members’ of the Legislative Council and their staff.260

4.50

The PPC also notes that the President and WAPOL successfully negotiated in good faith a
total of four investigation specific protocols over the past 18 months that have facilitated
those WAPOL investigations whilst at the same time protecting parliamentary privilege.

RECOMMENDATION 1
The Committee recommends that:
A standing memorandum of understanding relating to the compulsory production of evidence
and determinations as to material that is subject to parliamentary privilege be advanced between
the Legislative Council and relevant investigative agencies, in accordance with the resolution of the
Legislative Council of 5 September 2019.
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CHAPTER 5
Inquiries into any Breach of Privilege or Contempt of
Parliament
Interrupted inquiries
5.1

In accordance with the resolutions of the Council on 15 August 2019, the PPC held hearings
in August and September 2019 in relation to whether the actions of the Director General and
Acting Director General of the DPC, or any other person, arising from the CCC notices to
produce documents had breached parliamentary privilege and/or committed a contempt of
the Legislative Council.

5.2

When the legal proceedings were commenced in late September 2019 it effectively halted
the PPC’s inquiries. This was a voluntary pause of the inquiries, which was initiated by the
PPC in deference to the legal proceedings which would ultimately determine the validity of
the CCC notices to produce, and thereby potentially alter perceptions regarding the actions
of the subjects of the inquiries.

5.3

As a result of the prorogation of the Legislative Council on 7 December 2020, in preparation
for the 13 March 2021 State election, all referrals by the Council to the PPC for inquiry
lapsed. This has prevented the PPC from continuing its investigations and concluding the
inquiries.

5.4

Nevertheless, the PPC did make some significant progress in these inquiries and therefore
wishes to bring the Legislative Council up to date on some of the key facts established so far.
The PPC is able to report on these inquiries due to the shared facts and evidence of these
matters with the continuing legal proceedings, whose commencement and defence were
expressly authorised by orders of the Council of general application and continuing force,
and by the President’s ongoing role under the Standing Orders of reporting to the Council
on any matters of privilege that come to her attention.

5.5

The Council may wish to re-refer any or all of these inquiries to the PPC for further inquiry in
the 41st Parliament.

The Actions of the Acting Director General of the Department of the
Premier and Cabinet in Refusing to Comply with a PPC Summons – Progress
to Date on the Investigation
5.6

On 15 August 2019 the Legislative Council resolved as follows:
To refer the following matter to the Standing Committee on Procedure and
Privileges for investigation and report:
In relation to the refusal by Ms Emily Roper, the Acting Director General of
the Department of the Premier and Cabinet, to comply with a summons to
attend and produce documents at 9.00am on Friday, 9 August 2019, issued
by the Legislative Council Standing Committee on Procedure and
Privileges, and the events leading up to that non-compliance:

92

(1)

Did Ms Emily Roper, or any other person or body, commit a
contempt of the Legislative Council or any breach of its privileges?

(2)

If the Committee so finds that any contempt of the Legislative
Council has been committed, or that any of the privileges of the
Legislative Council have been breached, then what penalty, if any,
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should the Legislative Council impose for each contempt or
breach?

5.7

The PPC has held hearings and gathered a significant amount of documentary evidence as
part of this inquiry.

5.8

The PPC has established the following:
(a) A summons to attend and produce specified documents and data was issued by the
PPC and was properly served on the Acting Director General at the DPC offices at or
about 4.15 pm on Friday, 2 August 2019.
(b) The Acting Director General failed to attend and produce the documents and data
specified in the summons at the time prescribed, being 9.00am on Friday, 9 August
2019.
(c) The documents and data that were subject to the summons were in the possession
or power of Ms Roper as Acting Director General at the time of service of the
summons.
(d) The Acting Director General knowingly refused to comply with the summons, as set
out in her letter to the PPC of 8 August 2019.
(e) The Acting Director General had no lawful or reasonable excuse for refusing to
comply with the summons.
(f) The Acting Director General's refusal to comply with the terms of the summons
substantially obstructed the functions of the PPC by denying the PPC timely access
to crucial documents that had been produced to the CCC. The refusal thereby
significantly interfered with the PPC’s inquiry into a matter of privilege related to the
DPC’s unauthorised provision of documents likely to be subject to parliamentary
privilege to the CCC.
(g) The Acting Director General’s evidence indicated that she had been directed by an
unknown person not to comply with the summons. She has so far refused to
identify this person because of “legal professional privilege”.

5.9

The unambiguous terms of the Acting Director General’s refusal to comply with the
summons is clearly set out in her letter to the PPC of 8 August 2019. Ms Roper was already
out of the jurisdiction when she arranged for the letter to be sent to the PPC.

5.10

Ms Emily Roper, in her substantive position of Deputy Director General of the DPC, appeared
before the PPC, in private session, at 2.30pm on Tuesday, 27 August 2019. Her transcript of
evidence from this hearing is attached. (Appendix 3)

5.11

Ms Roper apologised to the PPC for her conduct:261
At the outset, I apologise for my failure to comply with the summons dated 2
August 2019 ...

5.12

Ms Roper explained that her letter of 8 August 2019 to the PPC refusing to comply with the
Committee’s summons had been written for her by “government lawyers”.262 As Acting
Director General of the DPC for approximately one month in the absence of Mr Darren
Foster, Director General, she claimed to have limited involvement in dealing with two CCC
Notices to Produce documents.
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5.13

Ms Roper stated the following regarding her receipt of the Committee’s summons:263
I was served with a summons to attend and produce at approximately 4.15 pm on
Friday, 2 August 2019. I contacted the State Solicitor’s Office regarding the
summons that very evening. At that time, I was very concerned regarding, first, the
time frame to respond was four business days; second, that Mr Foster, who had
been dealing with this issue for some time, was away; and, third, that I was
scheduled to be away from the office for COAG the following Wednesday until
Saturday, which included the period when the summons was returnable. The
inevitable preparations for COAG of themselves placed me under considerable
pressure at this time. I am not a lawyer and these were very serious matters, so I
sought the advice of the State Solicitor’s Office. In the time I had available, I
sought to consider carefully how to proceed. I was concerned regarding
parliamentary privilege and my obligations in respect of the Corruption, Crime and
Misconduct Act. My concerns are set out in the letter dated 8 August. This letter
was authored by government lawyers who were giving me advice. I am an
employee of the state. I did not feel I had any choice but to authorise for the letter
to be sent and application of my electronic signature.

5.14

Ms Roper also stated that:264
Due to the inevitable logistics of liaising with the SSO and the Attorney General’s
office, the final draft of the letter to the committee in respect of the summons was
not received for my consideration until Thursday, 8 August. I had just landed in
Cairns when I received the final draft.

5.15

Ms Roper gave evidence that she instructed her Office Manager to verbally contact the Usher
of the Black Rod to seek an extension of time to comply with the summons.265 The Usher of
the Black Rod advised on the compulsory nature of the summons and that Ms Roper was
required to attend until she was discharged from the summons or the summons was
withdrawn. This telephone conversation was not considered a formal request to the
Committee to withdraw and reissue the summons for another time and/or day. In fact, no
written request in the nature of an extension of time was made, by either Ms Roper or the
State Solicitor’s Office on her behalf. Ms Roper’s letter of 8 August 2019 is an unequivocal
refusal to comply with the summons, in any event.

5.16

With respect to the letter of 8 August 2019, Ms Roper told the Committee:266
What was sought to be achieved by the letter—I appreciate in hindsight it was not
communicated as it should have been—was to set out matters that were of serious
concern and hope for an extension of time to allow the issues to be resolved in
order to clear a path for the provision of the documents as requested by the
committee without compromising the CCC’s investigation. Upon reflection, I
should not have authorised the letter to be sent and I should have returned to
Perth and attended before the committee at 9.00 am on Friday. I regret very much
that this course of action has put me in conflict with the committee and I am very
sorry if the communications with the committee have in any way suggested
anything other than that I have the utmost respect for the committee and its
processes.
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5.17

Ms Roper also indicated that her response to the PPC would be different today in the same
circumstances:267

The Extent of Discussions Within Ministerial Offices Regarding the Summons
5.18

The PPC noted with some interest the involvement of both chiefs of staff of the Attorney
General’s and the Premier’s offices in the events surrounding the drafting of the letter to the
PPC of 8 August 2019:268

Substantial Obstruction of the Functions of the Committee
5.19

As Report 55 of the PPC sets out in detail, at the time of the refusal to comply with the
summons, the PPC was attempting to ensure that the Director General of DPC applied a
procedure that would ensure that the CCC only obtained access to those documents and
data that the CCC had a lawful right to access. The Committee needed access to the relevant
documents and data to apply such a procedure to ensure that material that was subject to
parliamentary privilege had not been unlawfully provided to the CCC.

5.20

In practical terms the actions of Ms Roper in refusing to produce the requested email data
put back the PPC’s assessment of the material by several weeks. The CCC was also given
time to extensively review the email data of former Members and their staff that was
produced to the CCC on 22 July 2019 before the PPC could effectively audit the material
claimed to be non-privileged Ms Roper’s actions also led to the wide premature publication
of certain aspects of a covert CCC investigation, although the coincidental timing of CCC
searches of a former Member’s home and office and the commencement of its public
hearings may tend to suggest otherwise.

5.21

The PPC also notes, for the record, the clear evidence from Ms Roper, on the question as to
whether she was directed by any other person to refuse to comply with the PPC’s
summons:269
Hon ADELE FARINA: Were you directed by any person not to produce the
documents to the committee?
Ms ROPER: That is privileged.
Hon ADELE FARINA: How can that be privileged, unless it was a lawyer who
directed you, and I do not think a lawyer can direct you.
Ms ROPER: I decline to answer that on the grounds of legal professional privilege.
Hon ADELE FARINA: I ask my question again: are you saying that a lawyer
directed you, because, the only way you can claim legal professional privilege is if
it is a communication between you and a lawyer, and a lawyer is not able to direct
the acting director general of the Department of the Premier and Cabinet?
Ms ROPER: I apologise, but I cannot answer that question.
Hon ADELE FARINA: Why not?
Ms ROPER: Because of legal professional privilege.
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5.22

The PPC notes that legal professional privilege has never been accepted as a valid ground in
any Westminster Parliament for refusing to provide evidence to a parliamentary
committee.270

The Actions of the Director General of the Department of the Premier and
Cabinet in Producing Privileged Material to the CCC
5.23

On 15 August 2019 the Legislative Council resolved as follows:
To refer the following matter to the Standing Committee on Procedure and
Privileges for investigation and report:
In relation to the actions of Mr Darren Foster, the Director General of the
Department of the Premier and Cabinet, in producing documents to the
Corruption and Crime Commission relating to former Members of the
Legislative Council without following a procedure that the Legislative
Council or the Legislative Council Standing Committee on Procedure and
Privileges had authorised for determining issues of parliamentary
privilege:
(1)

Did Mr Darren Foster, or any other person or body, commit a
contempt of the Legislative Council or any breach of its
privileges?

(2)

If the Committee so finds that any contempt of the Legislative
Council has been committed, or that any of the privileges of the
Legislative Council have been breached, then what penalty, if any,
should the Legislative Council impose for each contempt or
breach?

5.24

By a quirk of history, unlike most other Australian Parliaments who maintain solely in-house
email systems, the two Houses of the Parliament of Western Australia have entrusted the
DPC with the secure management of the confidential email accounts of the Members of
Parliament and their electorate and research staff.

5.25

These email accounts have, until now, only been accessible by a few DPC staff in the
Information Technology section, and only with the express authorisation of the Member of
Parliament who owns the account.

5.26

In Report 55, presented on 14 August 2019, the PPC reported to the Legislative Council on a
refusal to comply with a summons issued by the Committee. The Committee also reported
its concerns that another serious breach of parliamentary privilege may have occurred. This
possible breach was that officers of the executive had viewed, without the Legislative
Council’s authorization, the confidential emails and other documents of former Members of
the Legislative Council and their staff for the purposes of the production of the email records
of former Members and their electorate staff to the CCC in response to various Notices to
Produce documents under s 95 of the Corruption, Crime and Misconduct Act 2003.

5.27

Mr Darren Foster, the Director General of the DPC, despite a number of express warnings
and orders from the PPC not to do so, had authorised officers of SSO to trawl through tens
of thousands of confidential emails to identify and isolate any material that was subject to
parliamentary privilege. That privilege was that of the Legislative Council to claim and
identify; not the executive.
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5.28

The PPC has now conducted hearings and gathered documentary evidence as part of this
inquiry. The relevant transcripts of evidence are at Appendix 3.

The parliamentary email system
5.29

Mr Foster advised the Committee that:271
What the department has done since 1983 or 1984 is administer electorate offices
on behalf of the Parliament. That was a decision of the Joint House Committee, as I
understand it, back then. As a result of administering electorate offices, we supply
equipment and other materials to members, including information technology
equipment, provide IT support from the department and a number of other
elements of support—human resources and the like. That has been a longstanding
arrangement.

5.30

On 22 November 1983 the then Director General of the DPC issued a Circular to all Members
of Parliament in the following terms:272
The Premier has made arrangements with the Chairman of the Joint House
Committee, Parliament House to transfer administrative matters relating to
Parliamentary Offices in Members' electorates and salary payments for Electorate
Secretaries from the Joint House Committee; Parliament House to the Department
of the Premier and Cabinet.
To facilitate the transfer of these arrangements it will be necessary to provide the
State Treasury Computer Service with updated details and the method for
payment of salaries.
…
A revised outline of all arrangements for Parliamentary Offices will be forwarded
shortly.

5.31

In November 1985 a pilot trial of a computer system in four electorate offices was approved
by the Premier. In March 1987 the Premier expanded the trial to six electorate offices and,
after a review, a complete expansion to all electorate offices followed.

5.32

In the mid 1990’s Members of the Parliament of Western Australia were provided with their
first laptops by the Joint House Committee to assist them communicate from multiple work
points. The hardware was provided by the Joint House Committee via the Parliamentary
Services Department, but the software and IT platform was integrated into the existing
electorate office network.

5.33

In 2008, following several rejected recommendations from the Presiding Officers to the
Premier that all IT services for Members and Electorate Staff/Offices be transferred back to
Parliament, the Parliament proposed that Members’ laptops be managed by the DPC. In
2010 Members’ laptops were transferred to the DPC’s responsibility.

5.34

As was noted in Report 55, by default no access is provided to the email accounts or network
storage data of Members of Parliament. Senior DPC IT staff have administrative access to
the accounts in order to provide management and support services, but may only access
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Transcript of evidence, Mr Darren Foster, Director General of the Department of the Premier and Cabinet, dated 27
August 2019, pp. 1-2.
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Circular to all Members of Parliament, dated 22 November 1983, Director General of the Department of the
Premier and Cabinet. Supplementary Information provided by Mr Darren Foster, Director General of the
Department of the Premier and Cabinet.
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information with the approval of the relevant Member.273 The mere fact that the servers are
located outside the parliamentary precinct does not mean that there has been any waiver of
parliamentary privilege by the Houses of the Parliament of Western Australia.
5.35

These email accounts are not just another set of documents of the DPC, created by DPC
officers and stored on DPC files. They are highly confidential email accounts that were
intentionally maintained separately from other DPC documents and databases and access to
them was strictly limited only to those authorised by the Member. This indicates a clear
proprietary relationship of the Members over the email accounts, or, at the very least, an
implied agency relationship between the Parliament and the DPC.

5.36

Indeed, correspondence from the Commissioner of the CCC makes a number of clear
references to this ‘agency’ relationship, and to the acceptance “unreservedly” of the
Legislative Council to determine whether the confidential emails and documents of the
former Members of the Legislative Council and their staff was subject to parliamentary
privilege.

5.37

In the Commissioner of the CCC’s crucial letter of 26 June 2019, the Commissioner stated:
I note that the Privileges Committee has now finalised its procedure for dealing
with the Commission notices. There should be no impediment now to your agent,
Mr Foster, complying with the notices by the due date and I am confident the
Committee will ensure this occurs. I respectfully draw your agent's attention to the
Corruption, Crime and Misconduct Act s 158 in relation to all non-privileged
documents.

5.38

Mr Foster confirmed with the Committee that he had personally instructed that the
parliamentary email account documents be produced to the CCC on 22 July 2019:274 The
PPC queried this claimed direct involvement in the matter:275
Hon MARTIN ALDRIDGE: The issue that I have, Mr Foster, is that everyone keeps
telling me and the committee that they were acting on your direct instructions, yet
all the questions I am asking you is that you did not really seem to inform yourself
of the procedures, the protocols, the people either in your department or in the
State Solicitor’s Office that were undertaking this process on your direct
instruction, unless you can tell me to the contrary why that view is not fair.
Mr FOSTER: Well, it is completely unreasonable. I have a day job as well, so the
idea that I was spending seven days a week on this, immersing myself in every
level of detail—as I said, I thought it was actually inappropriate to get too involved
in the detail, that I should leave it to officers who are trained in these matters and
limit the number of interactions I had with officers who were involved and limit the
degree of involvement I had in the detail, including knowledge of the search terms
and so on, so I deliberately removed myself from the very detailed interactions.

5.39

This was despite Mr Foster entrusting highly confidential emails and other documents of
former Members of the Legislative Council and their staff to officers of the executive outside
of his own Department:276
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Letter to Mr Nigel Pratt, Clerk of the Legislative Council, from Mr Craig Bydder, Deputy State Solicitor, dated 18
June 2019, p. 2.
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Transcript of evidence, Mr Darren Foster, Director General of the Department of the Premier and Cabinet, dated 27
August 2019, p. 4.
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Ibid, p. 15.
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Ibid, pp. 11-12.
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Hon ADELE FARINA: Darren, did you consult with the commission in preparing
your procedure?
Mr FOSTER: SSO did, I believe, yes.
Hon ADELE FARINA: Your procedure was actually prepared by SSO?
Mr FOSTER: That is right, to protect privilege and, from my point of view, the
critical thing was that no member of DPC should have any involvement or access
in viewing or having any contact with documents. I think the public servants
involved are very, very trustworthy; nonetheless, I knew that would be a matter of
sensitivity to the parliamentarians. SSO officers have an additional obligation as
legal officers so that seemed to be the best option in terms of —
The PRESIDENT: Are you aware of whom they got to go through the documents?
Mr FOSTER: No.
The PRESIDENT: Are you aware that they used law students, vacation students,
restricted lawyers?
Mr FOSTER: Madam President, that is precisely the challenge you are going to be
facing as well.
The PRESIDENT: I appreciate that, but I am asking you that question. You talk
about protecting your staff, and I fully understand that—fully understand that. You
would suppose that SSO would have a different level of expertise, but we have
been advised today that of that 30-odd people who were given this task, a
significant number of them were in fact students.
Mr FOSTER: I was not aware of that.
The PRESIDENT: Quite frankly, I would be more concerned about university
students trawling through MPs’ emails than I would about DPC staff, in some ways.
That was a significant surprise to us—that that was who State Solicitor’s utilised in
that task. I do not know whether you were aware of that at all.
Mr FOSTER: I knew it was a considerable effort. I did not know who in particular
they had engaged. I knew there were 30 people involved. I assumed they were all
SSO staff.
The PRESIDENT: They may be for the purposes of this exercise, but, as was
explained to us, they were not permanent staff. They were a variety of different
types of individuals who were at different levels of study, or some of them had
completed, and there were some senior staff. But we are advised that a significant
number were not.
Mr FOSTER: What we are dealing with is, as I have mentioned previously,
documents of some sensitivity. I do know that the CCC had real anxiety about
where the documents might end up and who might see what and how they might
be discussed. That, obviously, was a consideration because CCC, as I understand,
was reasonably comfortable with the process that was being undertaken by SSO,
and, as I indicated to you the other day, I had real concerns about handing the
disks over. I do not reflect on the committee in any way, but you will be in the
same —
The PRESIDENT: Actually, you did, Mr Foster. The comments you made in the
media the other day were quite insulting, quite frankly, referring this to your
concern about handing millions of documents over to five politicians. I watched
that from afar and I thought that was quite an interesting comment. We take these
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matters extremely seriously. As I said to you last week, it is not the committee’s
role—none of us will be accessing any of the data on those USBs. I thought that I
had made that quite clear, so it was quite disturbing to see your comments in the
media.
Mr FOSTER: Madam President, you know as well as I do that the corridors of
Parliament House are gossip central, so it was a very real concern for me to hand
this over to unknown parties that do not have security clearances as I do or
necessarily the same codes of conduct obligations as I do.

The Substantial Obstruction of the Functions of the Legislative Council by the Director General
of the DPC
5.40

The PPC formed the view that there was evidence that it had been substantially obstructed
from performing its functions by the actions of Mr Foster. Mr Foster repeatedly failed to
comply with the PPCs instructions not to allow officers of the executive to access confidential
emails and other documents of former Members of the Legislative Council and their staff,
until after the Committee had determined, in accordance with the privileges of the
Legislative Council, what documents the CCC was lawfully entitled to access.

5.41

As Harry Evans, then Clerk of the Australian Senate, stated:277
The apprehended evil is clearly seen when it is remembered that members of the
legislature, in their capacity as tribunes of the people, both rely upon and protect
the public they serve. They receive complaints from constituents about
government departments and agencies, complaints which are often made on the
basis that parliamentarians will investigate them without disclosing their sources.
In the past some such complaints have been the means of exposing serious official
wrongdoing. Both the members and their constituent informants would be
constrained by the thought that executive agencies, whether indirectly through law
enforcement bodies or directly through their own search and seizure powers which
many of them possess, would be able to identify citizens who are complaining
about them by reading members’ documents under cover of a search warrant. This
would certainly chill parliamentary activities.

5.42

The Senate Privileges Committee has also stated that:278
… the problem is one of the potential leakage of information that should be
protected. The execution of the search warrants here involved examination of
documents to determine whether they were in scope (and so seized and sealed, to
be withheld from any investigation until their status is resolved) or out of scope
and therefore put aside. Information gleaned during this filtering process is
problematic.
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Harry Evans, “Parliamentary Privilege and Search Warrants: Will the US Supreme Court Legislate for Australia?",
Papers on Parliament No. 48, January 2008:
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Did any other Person or Body, Commit a Contempt of the Legislative
Council or any Breach of its Privileges?
The actions of the State Solicitor’s Office
5.43

The actions of the SSO in implementing its own procedure, to the deliberate exclusion of the
Legislative Council, for assessing whether parliamentary privilege applied to the confidential
emails and other documents of former Members of the Legislative Council and their staff, in
circumstances where it knew that the Legislative Council had an active interest in the matter,
is a matter of grave concern and potentially warrants further inquiry.

The actions of the Attorney General
5.44

The following correspondence indicates that some further investigation into the role played
by the Attorney General in this whole matter may also be required.

5.45

On 4 July 2019, Mr Nicholas Egan, State Solicitor, wrote to the Commissioner of the CCC in
the following detailed terms confirming “the agreement” that had been reached between the
Commissioner of the CCC and the Attorney General:279
1. I refer to the section 95 notices issued to the Director General of the
Department of the Premier and Cabinet (DPC), made on 12 April 2019 and 11
June 2019 respectively. This Office continues to act for the Director General.
2. I understand that you have agreed with the Hon Attorney General a process
under which:
(a)

officers of the Corruption and Crime Commission (CCC) will assist
officers of the DPC to identify those electronic documents which fall
within the terms of the notices and then apply search terms to identify
which of those documents (relevant documents) are of interest to
the CCC, but without any of those documents ever leaving the
possession of the DPC, or being read, copied or retained by the CCC;

(b)

the CCC does not require the production of documents which are not
relevant documents;

(c)

the CCC does not require the production of relevant documents which
are subject to parliamentary privilege; and

(d)

this Office will undertake a review of the relevant documents before
any of them are produced to identify and exclude from production
any of the relevant documents which this Office considers are subject
to parliamentary privilege.

Timeframes
3. Once this Office receives the relevant documents, which I am instructed are still
likely to number in the tens of thousands, it will be necessary for them to be
placed in a secure directory. It will also be necessary for arrangements to be made
to divide the relevant documents into suitable "packets" of about 500 relevant
documents each in order:
(a)

279

to facilitate distribution of relevant documents for review amongst
those of my staff undertaking the review (and in this regard, please

Letter from Mr Nicholas Egan, State Solicitor to Mr John McKechnie SC, Commissioner of the CCC, dated 4 July
2019 [Obtained by the PPC only in December 2020].
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note that given the volume of documents involved I have had to
"stand up" a team of about 30 staff); and
(b)

to ensure that the results of the review are properly recorded and
documents identified as being subject to parliamentary privilege are
excluded from the relevant documents produced to the CCC.

4. I am instructed that the earliest time at which this Office will receive the
relevant documents for review is midday tomorrow. I am also instructed that
provision of the relevant documents at midday tomorrow is not guaranteed and
that it may occur later.
5. If the relevant documents are received by this Office at midday tomorrow, the
earliest that review of those documents could begin is the morning of Monday, 8
July 2019. The review will be further delayed to the extent that receipt of the
relevant documents occurs after midday tomorrow.
6. In the circumstances, there is no prospect of the review being completed in
time for the production of the documents required by notice NPR 00615-20194614 (the first notice) at the current return date of 4 pm on Tuesday, 9 July 2019.
It is uncertain how long will be required to review those relevant documents that
are the subject of the first notice because my staff have not yet received them, but
it is anticipated that an extension of time on the first notice will be needed until at
least 4 pm on Friday, 12 July 2019, in order to enable production in accordance
with the process you have agreed with the Hon Attorney General. Please be
assured that the review will be undertaken as urgently and efficiently as possible,
as is evidenced by the number of staff I am "standing up" for the review.
7. Depending upon how many of the relevant documents are the subject of
notice NPR 00615-2019-4647 (the second notice), the current return date of
Friday, 19 July 2019 may be adequate, although it would be preferable for the time
on that day to be 4 pm rather than 10 am as currently provided. However, further
time may be needed.
8. If further time is needed in respect of either the first or the second notices
beyond Friday 12 and 19 July 2019 respectively, I anticipate being instructed to
write to you requesting further extensions of time. For the present, however, I am
instructed to respectfully request that:
(a)

the time for producing documents under the first notice be extended
to 4 pm on Friday, 12 July 2019; and

(b)

the time for producing documents under the second notice be
extended to 4pm (rather than 10am) on Friday, 19 July 2019.

Further electronic documents on backup tapes
9. In the course of undertaking the process I understand was agreed between you
and the Hon Attorney General, the CCC's technical officers recently informed the
DPC's technical officers that there may be further electronic documents falling
within the terms of the notices which will not be part of the relevant documents
provided to this Office for review. I understand that this is because they are stored
on backup records for the relevant period held by the DPC. This raises the
possibility that the process agreed upon will not see the Director General
producing to the CCC all of the relevant documents that this Office considers are
not subject to parliamentary privilege and, in tum, raises the possibility that the
Director General may be inadvertently in contempt of the CCC for non-compliance
with the notices.
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10. I am instructed that it could take the DPC's technical officers up to four weeks
to go through those back up tapes, with appropriate assistance from the CCC, in
order to identify anything of relevance which has not already been the subject of
the CCC's search terms and provided to this Office for review. After that has been
done, the CCC's search terms would need to be applied to them and any relevant
documents identified using those search terms would need to be provided to this
Office for review. As you will appreciate, I cannot say how long that review will take
without knowing how many and what kind of items will require review. However,
my staff will seek additional clarity from the DPC's technical officers during the
course of next week in order to ascertain whether the four-week period can be
truncated.
11. In the circumstances and in order to ensure that the Director General does not
find himself inadvertently in breach of the CCC, I respectfully request that you give
consideration to:
(a)

the first and second notices being varied to exclude any documents
held on backup records by the DPC; and

(b)

separate notices being issued which deal only with any documents
held on backup records that would otherwise have fallen within the
terms of the first and second notices, with return dates which are at
least six weeks away from Monday, 8 July 2019 in order to permit the
DPC's technical officers to complete their tasks in relation to the first
and second notices before they tum to the backup records (and
bearing in mind that further extensions may be needed once it
becomes clear how many documents will be provided for review and
how long it will take for this Office to receive them).

The terms of the notices
12. As they currently stand, the first and second notices do not reflect the
agreement I understand you have reached with the Hon Attorney General, in that
they are not confined to relevant documents which, in the view of this Office, are
not subject to parliamentary privilege. As it is the notices which determine what
the Director General is required to produce and whether the Director General will
ultimately be in contempt of the CCC for non-compliance, I therefore respectfully
request that the first and the second notices be varied so that they are so
confined.
13. I also respectfully request that the first and second notices be confined in the
manner described above to deal with the issue of the DPC's backup records.
Conclusion
14. For these reasons, I am instructed to respectfully request that the first and
second notices be varied in the manner set out above at [8] and [11]-[13].
15. I look forward to hearing from you. If you have any queries or wish to discuss
any aspect of this matter, please do not hesitate to contact me.

5.46

In an email sent Monday, 7 July 2019 at 5.25pm, Ms Endebrock-Brown, Director of Legal
Services at the CCC, replied to Mr Egan as follows:280
Apologies for the delay in responding to your email below.
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Email from Ms Wendy Endebrock-Brown, Director of Legal Services, CCC, to Mr Nicholas Egan, State Solicitor,
dated 7 July 2019.
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I confirm the procedure outlined in your email is effectively what was agreed after
the AG attended at the Commission on 2 July for a discussion with myself, our
Director of Operations and the Commission's digital forensic officers about the
assistance the Commission could provide.
Unfortunately, the devices subsequently brought to the Commission by the DPC
officer were not of the capability discussed with the AG. It was therefore agreed
the Commission would provide its assistance at the premises of the DPC using
devices of the required capacity provided by the Commission (which are not to be
returned to the Commission until the conclusion of the investigation with all
material erased, or alternatively will be destroyed, to ensure no material subject to
parliamentary privilege is at any time in the possession of the Commission).
This arrangement was taken into account when drafting the Commission's letter of
Friday.
I have re-read the letter in an attempt to determine where it may be at odds with
the arrangements reached with DPC for the provision of the Commission's
assistance, or the discussions had with the AG. I am unsure of where the confusion
may be arising.
…

5.47

In a letter dated 9 July 2019, Mr Egan wrote to Ms Endebrock-Brown:281
NOTICES TO PRODUCE NPR 00615-2019-4614 AND 00615-2019-4647
1. I refer to your letter dated 5 July 2019, our email correspondence of 6 and 7
July 2019 and our telephone conversation this morning.
Scope of the notices to produce
2. I confirm my understanding of our discussion this morning that the
Commission will consider the notices to have been complied with (subject to the
issue addressed below relating to backup records) if the Director General produces
within the time permitted all the documents identified through the use of search
terms supplied by the Commission's investigators, other than those documents
which are subject to parliamentary privilege.
3. However, as I noted in my letter dated 4 July 2019, the notices are not currently
to that effect. Your letter of 5 July 2019 also appeared to suggest that all of the
documents currently falling within the notices are still required, rather than those
which have been identified using the search terms. I am grateful for the
clarification you have provided regarding the scope of the notices and your
confirmation that the position will be clarified in writing by the Commission.
Timeframe for reviewing the existing dataset
4. As anticipated in my letter of 4 July 2019, this Office received the dataset
produced using the search terms for both notices in the afternoon of 5 July 2019
and the review of that dataset began yesterday.
5. Based on the number of documents requiring review and the number of my
staff available to undertake the review, the review of the entire dataset can be
completed in time for the documents to be produced no later than 4 pm on 19
July 2019.

281
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Timeframe for reviewing additional documents which may be on backup
records
6. As I advised in my letter dated 4 July 2019 and we discussed yesterday
morning, it emerged last week that there may be further electronic documents on
backup records held by the Department which fall within the terms of the notices
but are not part of the dataset being reviewed by our Office.
7. As I also foreshadowed in my letter, further inquiries have been made of the
Department's technical officers regarding appropriate timeframes.
8. Those officers are investigating means of reducing the time within which the
backup records can be reviewed. In part, that will depend upon sourcing additional
equipment or outsourcing the task to a commercial supplier of data restoration
services. However, I am instructed that:
(a)

the process will involve some 400 terabytes of data and may take
between 4 and 6 weeks to complete (including obtaining the
Commission's assistance to identify relevant documents using Inteller
[sic] and comparing the identified documents to those already
provided to ensure that this Office only receives documents which it
has not already reviewed);

(b)

the suggested process has not yet been validated or the subject of
consultation with the Commission's technical officers; and

(c)

the estimate of 4 to 6 weeks does not include time for review of
documents by this Office.

9. However, the Department's technical officers anticipate that the process could
be undertaken progressively, so that as the mail file for each given period (for
example, a six month period) is restored for each person, searched using Inteller
and compared with previous documents to remove documents which have already
been reviewed by this Office, the resulting documents can then be reviewed and
any documents which are not subject to parliamentary privilege can be produced
to the Commission.
Request for variation of the notices
10. In light of the above, I respectfully request that the notices be varied:
(a)

to extend the time for compliance with both notices until 4 pm on
Friday, 19 July 2019; and

(b)

to confine the documents required by the notices to those which:
(i)

have been identified using the search terms provided by the
Commission's investigators; and

(ii)

are not subject to parliamentary privilege.

11. If there are any documents on the backup records which have not already been
provided to this Office for review, in light of the advice from the Department's
technical officers they will not be able to be produced before 19 July 2019, when
the documents described above at [10] can be produced. In the circumstances, it is
respectfully requested that these documents be the subject of a separate notice to
produce and that the terms of that notice be the subject of further consultation.

5.48

Most notably, it is apparent from the above that the CCC rigidly maintained its position of
declining to issue fresh s. 95 Notices to Produce to replace its earlier Notices to Produce so
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as to address the SSO’s concerns regarding the wording of the notices in view of the
subsequent exclusion of documents subject to parliamentary privilege and the use of CCC
investigator’s search terms to significantly reduce the number of documents sought through
the Notices.
5.49

Finally, in an sms message sent by the Commissioner of the CCC to the Attorney General
dated Monday, 22 July 2019, the Commissioner wrote:282
The DPC has delivered a USB in accordance with the requirements under the CCM
Act. Any privileged material was identified and removed prior to delivery. I have
ordered that the USB remain in the secure exhibit room. In the absence of any
indication to the contrary I will release it to the investigators later this week. Enjoy
your last night in Bali.

RECOMMENDATION 2
The Committee recommends that the following matters be re-referred to the Procedure and
Privileges Committee for inquiry and report:
In relation to the refusal by Ms Emily Roper, the Acting Director General of the Department of the
Premier and Cabinet, to comply with a summons to attend and produce documents at 9.00am on
Friday, 9 August 2019, issued by the Legislative Council Standing Committee on Procedure and
Privileges, and the events leading up to that non-compliance:
1.

Did Ms Emily Roper, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

2.

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for each
contempt or breach?

RECOMMENDATION 3
The Committee recommends that the following matters be re-referred to the Procedure and
Privileges Committee for inquiry and report:
In relation to the actions of Mr Darren Foster, the Director General of the Department of the
Premier and Cabinet, in producing documents to the Corruption and Crime Commission relating
to former Members of the Legislative Council without following a procedure that the Legislative
Council or the Legislative Council Standing Committee on Procedure and Privileges had authorised
for determining issues of parliamentary privilege:

282
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1.

Did Mr Darren Foster, or any other person or body, commit a contempt of the
Legislative Council or any breach of its privileges?

2.

If the Committee so finds that any contempt of the Legislative Council has been
committed, or that any of the privileges of the Legislative Council have been
breached, then what penalty, if any, should the Legislative Council impose for each
contempt or breach?

SMS from Mr John McKechnie QC, Commissioner of the CCC, to Mr John Quigley, Attorney General, dated 22 July
2019.
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Hon Kate Doust MLC
Chair
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APPENDIX 1
A SUMMARY OF RELEVANT HOUSE OF COMMONS PARLIAMENTARY
PRIVILEGE PRECEDENTS
1.2

It is worth considering in some depth the historical development of the law of parliamentary
privilege and whether it remains relevant and practical in the modern computer age.

1.3

In general terms, CIV 2716 of 2019 (The Attorney General of Western Australia v The President
of the Legislative Council of Western Australia and Others) has arisen as a result of a dispute
between the Executive and the Legislative Council regarding the power of the Legislative
Council to order persons not to perform an action with respect to documentation relating to
its proceedings. The dispute centres on the Legislative Council’s power to order its principal
officer, the Clerk of the Legislative Council, not to produce documents relating to
parliamentary proceedings in his possession to the CCC in response to a compulsory
production order. The Legislative Council’s powers in this respect arise from its power to
order the appearance of any person and the production of any document to it, along with
the Legislative Council’s powers of exclusive cognisance, or control with respect to the
Council’s own proceedings and documents.

1.4

The Attorney General’s legal action also concerns the extent of the compulsory seizure and
document production powers of law enforcement agencies and the extent to which that
power is enforceable against material the subject of parliamentary privilege. A question for
the court’s determination is whether a non-disclosure immunity applies to documents that
are “proceedings in Parliament”; in addition to the long accepted “impeach or question”
prohibition and evidentiary non-use aspect.

1.5

CIV 2717 of 2019 (The President of the Legislative Council of Western Australia v Corruption
and Crime Commission and Others) is a somewhat more focussed disagreement between the
Legislative Council and the CCC over the lawfulness of the CCC’s exercise of its power under
s 95 of the Corruption, Crime and Misconduct Act 2003 to issue Notices to Produce
documents in circumstances where s 3(2) of that Act expressly preserves parliamentary
privilege.

1.6

Broadly, the aspects of parliamentary privilege touched upon by both of the actions are:
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the freedom of speech privilege as embodied in Article 9 of the Bill of Rights 1689 (UK), (that
is, the freedom not to have parliamentary proceedings questioned or impeached in any
other place outside of Parliament); and



the exclusive cognisance privilege or right of a House of Parliament to regulate its own
proceedings, which includes both directing its Clerk to perform various duties including
being the custodian of records ordered to be produced by the House or its committees, and
controlling access to its confidential documents so as to avoid substantial interference with,
or obstruction of, its proceedings; and



a House of Parliament’s power to protect its privileges and to punish for contempt any actual
intentional substantial interference with, or obstruction of, its proceedings or acts that would
have that tendency.
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1.7

The following historical precedents, which are far from exhaustive, help set the scene:
Date
12th Century

1240s-1250s

1278
1279
1290

1363

1378-1413

1397

Action of the (English/British/United Kingdom) House of Commons
Meetings of the great councils (the early English Parliament) are
occasionally referenced by chroniclers, sometimes incorporating the acts
passed. The council itself, however, apparently produced no written
records.283
Written accounts of the proceedings of the great councils reported by
chroniclers start to become more common, usually as a method for
those in Parliament who wished to get on the record their activities in
opposition to the King.284 For instance, in 1242 an account of the
proceedings gave the reasons for the great council refusing a tax.
Indeed, King Henry III’s desire for increasing taxes throughout the
thirteenth century to fund expansion activities in continental Europe led
to resistance by the English barons and the development of the English
Parliament through regular prorogation of parliaments, the setting down
in writing of procedure and grievances, and the use of parliamentary
committees to oversee the expenditure of taxation.285
Two men were “assigned to receive petitions in parliament”, and to retain
them on files.286
The beginning of official parliamentary record-keeping, with the first
‘official’ Parliament rolls written.287
King Edward I agreed that representatives coming to London to attend
Parliament should not be open to legal action which might result in
them being imprisoned.
The first known Clerk to the House of Commons, Robert de Melton, was
appointed. They were called “clerks” because they were Clerks in Holy
Orders: that is, priests, who could read and write when the generality of
Members probably could not.288
A prayer or preface recited before Members gave protestations in the
House begged the King that if any speaker addressed the Crown in a
disapproving manner, that he be forgiven because the mishap was
clearly unintentional.289
Thomas Haxey authored a routine bill criticizing the Crown, which was
sent by the House of Commons to the House of Lords. While previous
monarchs had passed over similar bills, Richard II took exception, and
ordered Haxey arrested. He was tried by Parliament and sentenced to
death. A petition filed during the first session of Parliament of Henry IV
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1500s

was granted (Haxey's bill was presented during a session of Parliament
under Richard II, whose crown was abdicated to Henry), and Haxey was
pardoned. Historians have viewed this case as an example of breach of
parliamentary privilege.290
Henry VIII governed Parliament under the belief that he made statutes
alone, and the legislature merely offered advice. The other Tudor
monarchs, mimicking Henry VIII, rarely held sessions of Parliament,
thereby reducing its stature.291 Elizabeth I gave this rebuke to
Parliament:292
"Privilege of speech is granted but you must know
what privilege you have; not to speak everyone what
he listeth, or what cometh in his brain to utter that;
but your privilege is, aye or no."

Throughout the Tudor monarchy:293
"freedom of speech ... was a privilege held on a
precarious tenure.”

1585

19 May
1604295

A Mr Cooke, Member of the House of Commons, being served with a
subpoena, was discharged by order of the House, and the party that
served him the subpoena was punished because the said Mr Cooke was
a Member of the House. 294
A Motion made, that there might be a special Place built, and assigned,
for the Keeping of the Register, and Records, and Papers of the House,
&c. and for the Clerk, and his Servants, to attend and write in, for the
Service of the House.
…
WHEREAS it is thought fit and so ordered, by the Commons House of
Parliament, that all Acts, Resolutions, and Judgments of the House, which
are there entered and registred by their common Servant, the Clerk,
should be written and ingrossed in One fair Register Book, and that to
be kept by the Clerk, for the Use and Direction of the said House; as also
that all Bills, whether passed or rejected, Papers, Notes, and other Entries
and Proceedings of the House, be preserved and kept in Safety : It is
required, on the Behalf of the said House, that a Room, or Place, be
provided near at hand, with convenient Presses and Shelves, for the
Disposing and Preserving of the said Register, Papers, and Entries; and
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for the Clerk and his Servants to attend upon all Occasions, for the
Service of the said House: And this to be performed before the next
Session of this present Parliament.
Until the 17th century, Clerks were closely associated with the Sovereign
and Government, and were part of the core machinery for securing
government business and policy. The Clerks then became impartial
advisers to the House as a whole. Sir Thomas Erskine May (Clerk from
1871 to 1886) is still known for the authoritative manual, Parliamentary
Practice, which bears his name and is now in its 25th edition.
1621

Under King James I the struggle for freedom of speech for Members of
Parliament intensified. The Parliament insisted that its freedom of speech
was an ‘inheritance’ of an ancient right, while the King viewed it as a
royal prerogative, granted by his ‘toleration’. The Commons responded
with the Protestation of 1621, in which it claimed:296
“[T]hat every Member of the House of Commons
hath and of right ought to have freedom of speech
… and … like freedom from all impeachment,
imprisonment and molestation (other than by
censure by the House itself) for or concerning any
speaking, reasoning or declaring of any matter or
matters touching the Parliament or parliamentary
business.”

3 December
1621

28 January
1629

1629

Mr Rob Napper, knowing Mr Brereton, a Member of the House of
Commons, to be a “Parliament Man”, went ahead and served a subpoena
out of Chancery on Mr Brereton. Noting earlier precedent of a
punishment of three days imprisonment and payment of costs for
serving a subpoena on a Member (Sir Edm. Morgan) , the House of
Commons ordered and adjudged that Mr Rob Napper shall, for his fault,
be committed to the Serjeant for three days and to pay costs.297
In the House of Commons Mr Rolles stated that he was served with a
summons to appear in the Star Chamber, but that he had since received
a letter from the Attorney General saying that it was a mistake.298 The
messenger who served the subpoena was sent for and a committee
established to investigate the information in the Star Chamber with
power to send for persons and papers.
The Speaker of the House "was held down in his chair" while the
opposition party, led by Sir John Eliot, announced resolutions to the full
House.299 Sir John Eliot and two others were prosecuted in the King's
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Bench for uttering seditious words in the House of Commons and for
laying violent hands on the Speaker.300 The defendants challenged the
jurisdiction of the court because:
“these offences are supposed to be done in
parliament, and ought not to be punished in this
court, or in any other, but in parliament.”

The court overruled the challenge and the defendants were convicted.
In 1667, after the Civil War and the Restoration, a report of the trial was
published and came to the notice of the House of Commons: (1629) Cro
Car 181. The House resolved that the judgment had been illegal and
against the freedom and privilege of Parliament. A conference was
arranged with the House of Lords. The House of Lords subsequently
reversed the decision of the Court of King’s Bench. Although not
specifically stated by the House of Lords, it was apparent from the
arguments that the key fault in the Court of King’s Bench’s decision was
that it had erroneously dealt with both the allegations of seditious
speech (which was protected by parliamentary privilege) and those of
violence to the Speaker (which was ordinary criminal conduct not
protected by privilege) together.
9 July 1641301

Ordered, That whereas there are several Actions of Debt and upon the
Case, brought upon the Statute of 21° Jacobi, of Monopolies, in the
King's-bench, against Alderman Wolleston, Edward Johnson, Thomas
Violett, and Wm. Gibbs, and others: And whereas there are several
Actions of Assault, Battery, and false Imprisonment, brought against
Robert Amery a Messenger, by Joseph Symonds, Wm. Greene, and
others, who have several Judgments by Nihil dicit; and have had several
Days appointed, this Term, to sit upon their several Writs of Inquiry of
Damages; but they have been delayed and put off by Rules in the King'sbench, upon Pretence, that the Commission, Instructions, and Orders of
the Commissioners for Regulating of Gold and Silver Thread are in the
House of Commons; so that they cannot proceed without Prejudice: It is
thereupon Ordered, by the said House, That either of the Parties,
Plaintiffs or Defendants, may proceed in their several Actions in the said
Court of King's-bench, and upon their Writs of Inquiry; and that, if either
of the said Parties, Plaintiffs or Defendants, in any of the said Actions,
shall desire to make use of the said Commission, Instructions, Orders, or
other Writings now in the said House, that they may make use of them,
by taking Copies of them, under the Clerk of the Parliament's Hand; on
giving Security to the said Clerk, to return them safe again in a
convenient time.

January 1642

The most significant event of the struggle for freedom of speech was in
January 1642. King Charles I ordered the Attorney-General to indict for
treason the five members of the House of Commons and one member of
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the House of Lords who were most prominent in Parliament's attempt to
transfer control of the armed forces away from the Crown. The King
believed that these members had encouraged the Scots to invade
England and that they were intent on stirring up riots and tumults
against him in London. A rumour that they were planning to impeach the
Queen for alleged involvement in Catholic plots prompted Charles into
taking drastic action.
On 3 January, a herald was sent to the House of Commons to order that
the Five Members be handed over to answer the charges against them.
The House refused to comply with the King's command because it was
an infringement of parliamentary privilege. The following afternoon, 4
January 1642, Charles marched to Westminster at the head of a body of
approximately 400 soldiers and retainers, intending to arrest the Five
Members in person. Leaving the soldiers at the door, he entered the
Chamber of the House of Commons and occupied the Speaker's chair.
This intrusion was the first time that a monarch had entered the
Chamber; it was a major breach of parliamentary privilege.
Warned of the King's approach by the Earl of Essex, the Five Members
had already escaped and gone into hiding in London.
‘No King of England had ever interrupted a session
of the House of Commons, and at first the members
sat stunned when Charles swept down the centre
aisle. Then they remembered their duty and stood
bareheaded as the King demanded that Speaker
William Lenthall point out the five members he had
come to arrest. Lenthall answered, “I have neither
eyes to see, nor tongue to speak but as this House is
pleased to direct me”. Rebuffed, the King gazed
along the serried rows of members. “Well,” he
concluded, “I see all the birds are flown. I cannot do
what I came for.” With that Charles strode out of the
House as the cry of “Privilege, privilege” rose up
behind him’.302

The King's disregard of parliamentary privilege did great political
damage to his cause. The House of Commons presented the intrusion as
an armed assault on Parliament itself, and the King's reputation never
recovered.
22 January
1650303

An Act for appointing a Seal, to be the Seal for the Parliament of the
Commonwealth of England, was this Day read the First and Second time;
and, upon the Question, passed; and ordered to be forthwith printed
and published.
Resolved, That this Seal shall be sealed up by Mr. Speaker, with his own
Seal, and kept by Henry Scobell Esquire, Clerk of the Parliament, among
the Records of the Parliament; opened only by him, as often as the same
shall be made use of by Order of Parliament.
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26 February
1650304

Ordered, That the Clerk of the Parliament shall have the Use and
Custody of the Rooms over the Parliament House, and of the Presses
and Tables there, for laying up the Records of this House, And that the
Keys of the said Rooms be delivered unto the Clerk of the Parliament,
accordingly.

25 June
1650305

Ordered, That the Form of an Oath be prepared to be administered to
the Clerk of the Parliament: And that Mr. Corbett, Mr. Solicitor, and Mr.
Weaver, do prepare the same; and report the same to the House: And
that all the Records, late belonging to the late House of Peers, and this
House, be all delivered into the Hands of the present Clerk of the
Parliament: And that Mr. Browne be required to deliver over the same,
by Inventory, accordingly: And that thereupon Mr. Browne be discharged
of and touching the same: And Mr. Corbett, Mr. Solicitor, and Mr.
Weaver, are to take care the same be done accordingly.

10 September
1650306

Victory at Dunbarre
A LETTER from Dunbarre, 3 Septembris 1650.
The House being informed, that Major White, Captain Evenson, Mr.
Cadwell, and Mr. Heath, Messengers from the Lord General Cromwell,
were at the Door;
They were called in: And, being come to the Bar. Major White made a
Narrative of the Proceedings of the Army in Scotland, as well before as in
the Engagement with the Army of Scotts: the Manner of the Battle, and
Overthrow of the whole Scottish Army, on the Third of September
instant: And likewise brought in about Eight score Colours taken from
the Scotts in that Battle, being the Colours of Seventeen Regiments of
Foot, and Seven and-twenty of Horse Colours:
Ordered, That all the Colours, both Horse and Foot, now brought up,
which were taken from the Scottish Army, be delivered to the Clerk of
the Parliament, to be inventoried with the Mottoes, Devices, and
Number; and be by him delivered to Mr. Ryley, Norrey King of Arms, to
be set up in Westminster Hall as a Monument of this great Mercy, to
Posterity: It is also
Ordered, That those Colours, which were formerly taken at Preston from
the Scotts Army that invaded this Nation in 1648, now in the Custody of
Mr. Ryley, be likewise inventoried, with the Mottoes and Devices upon
the same; with their Number, by the Clerk of the Parliament: And that
they be likewise hung up in Westminster Hall, and set . . . on the one
Side, and the other on the other: And that the Surveyor General do take
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care to prepare Conveniences for that Purpose: And the Committee of
the Revenue are authorized and required to pay the Charges thereof.
8 January
1651307

Resolved, That the Council of State shall have Copies of all the Papers in
the Custody of the Clerk of the Parliament, concerning the Low Countries
and concerning Spaine. And in case, they shall think it fit to see any of
the Originals, that the Clerk of the Parliament do appoint one to attend
the said Council therewith, and bring back the Originals.
Resolved, That the Council of State do give order, that the original
Papers, which have been referred to the Council of State, from the
Parliament, be forthwith sent back to the Clerk of the Parliament, to be
kept among the Records of Parliament.

15 July
1651308

Ordered, That Mr. Attorney General have Liberty, out of the
Examinations of Mr. Thomas Cooke, and such other Papers as were
therewith reported to the House, to take from the Clerk of the
Parliament such Papers as he shall think necessary to be made use of at
the Tryal of the Persons at the High Court of Justice; giving unto the
Clerk of the Parliament a Note of the particular Papers so by him to be
taken out: And, after such Use made of them, That he return them again
to the Clerk of the Parliament, according to such Note.

25 February
1652309

ORDERED, That the Clerk of the Parliament be authorized to deliver
unto the Committee appointed to meet with the Scottish Deputies, all
such Papers or Books as have been returned from Scotland, touching
Delinquents and Sequestrations, when they shall require it to be
returned by them, after they have made use of them.

25 March
1652310

Uniting of Scotland and England
Sir Henry Vane junior reports, from the Council of State, a Declaration of
the Parliament of England, in order to the Uniting of Scotland into one
Commonwealth with England: Which was this Day read the First time at
large.
Ordered, That the said Declaration be printed; and that all the printed
Copies be delivered into the Hands of the Clerk of the Parliament; and
that there be no Publication thereof, until the Parliament take further
Order.
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30 November
1652311

Ordered, That the Clerk of the Parliament do send to the Council of
State the original Paper, subscribed by John de Ginmaraes, late Publick
Minister to the King of Portugall, being his Consent to the last Demands
of the Council of State: And that the same be again returned to the Clerk
of the Parliament.

14 September
1654312

Resolved, by the Parliament, That the Clerk of the Parliament do bring
into this House the Original Record of the Government of the
Commonwealth, to remain in this House, for the further Consideration of
this House.

25 January
1657313

Mr. Turnor reports from the Committee to whom the Representation of
Henry Scobell Esquire was referred, The several Resolutions of the said
Committee, as followeth; viz.
Resolved, That it be reported to the House, by Mr. Turnor, That the
Committee hath perused the Representation of Mr. Scobell, and the Act
of Parliament thereunto annexed; whereby the said Henry Scobell is
constituted Clerk of the Parliament, during his Life; with Power to have
the Custody of all Records, Books, Papers, and Writings, of or concerning
the Parliament of England; the same to be kept in the House then in the
Possession of John Browne, as Clerk of the House of Peers: Which House,
together with the Tower, and all other Edifices and Appurtenances
thereunto belonging, were annexed to the Office of Clerk of the
Parliament.
Resolved, That it be further reported to the House, That Mr. Scobell
acknowlegeth to have received a new Patent lately from the Lord
Protector; whereby he is made Clerk of the Parliaments, for his Life.
Whereupon the Act annexed to the said Representation, intituled, An Act
for making Henry Scobell Clerk of the Parliament; and authorizing him to
take into his Possession the Records, Books, Papers, and Writings, in the
Custody of John Browne Esquire, as Clerk of the late House of Peers; was
this Day read.
The Order also of this House of the Two-and-Twentieth of this instant
January, concerning the Delivery of the said Records, Books, Papers, and
Writings, to the Clerk of this House, was read.
Resolved, &c. That this House doth adhere to their former Order, made
on Friday the Two-and-twentieth of this instant January; That Mr. Scobell
be sent unto, to deliver the Journal-Books, Records, and Writings, that
belong to this House, to Mr. Smythe the Clerk of this House: And that he
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be required to deliver them to him, accordingly; and that they be
disposed of in the Room over this House.
9 May 1657314

THE House being informed, that Samuell Chidley had served Robert
Fenwick Esquire, a Member of Parliament, and Ralph Darnall Esquire,
Clerk-Assistant to the Clerk of the Parliament, with a Subpæna out of
Chancery.
Resolved, That Samuel Chidley be sent for in Custody, as a Delinquent.

24 January
1659315

14 May
1659316

19 May
1659317

Ordered, That all Clerks, and other Person and Persons, in whose Hands
or Custody any Letters, Books, Journals, and Papers of the late pretended
Committee of Safety, and of any other Committees, which acted by or
under their Authority, do deliver the same to the Clerk of the Parliament:
And that they be brought into this House, on this Day Sevennight.
Ordered, That Mr. Scobell do attend the Parliament, on this Day
Sevennight, with all Papers concerning the Draught of a Government,
presented to the late pretended Committee of Safety, or Council of
Officers of the Army.
That John Smith Esquire do deliver up unto Thomas St. Nicholas Esquire,
Clerk of the Parliament, all Journal Books, and all other Books and
Records, belonging to the Parliament:
That the Case of John Smith Esquire be referred to the Committee of
Inspection, to examine the State of his Arrears: And the said Committee
are likewise to examine the Cases of the Under-Clerks of the Parliament:
And to make Report thereof to the Parliament; together with their
Opinions therein.
That upon Mr. John Smith his delivery up of the Books and Records of
Parliament, to Mr. Thomas St. Nicholas, Clerk of the Parliament, the Sum
of Twenty Pounds be thereupon issued and paid unto him for the
Charges by him expended in finding Presses for the convenient Lodging
of the said Books and Records.
That the Keys of the Presses where the Books and Records of Parliament
are, be forthwith delivered up to Ralph Darnall Esquire, Clerk-Assistant to
the Parliament, for the Use of the Commonwealth, till they shall be
delivered over unto Mr. St. Nicholas, Clerk of the Parliament.
Ordered, That it be referred to the Committee to whom the Bill for
settling Commissioners of the Admiralty and Navy is referred, to prepare
an Act For repealing the Act formerly granted to Henry Scobell Esquire,
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9 July 1659318

1660

for settling on him the Office of Clerk of the Parliament, and the
Dwelling-House belonging to the said Office; and to settle the said
Office and House on Thomas St. Nicholas Esquire, as Clerk of the
Parliament: And that Mr. Scobell do deliver unto the said Thomas St.
Nicholas all the Acts, Books, Records, and Writings, in the Hands of the
said Henry Scobell, as Clerk of the Parliament.
WHEREAS the Record upon a Demurrer in the Cause wherein Thomas
Wilson is Plaintiff, against Thomas Hickson Defendant, was by a Writ of
Error, removed out of the Petty Bag into the Convention which sat in this
House in the Year 1657, and remaineth now with the Clerk of the
Parliament; so that the Plaintiff can have no Benefit of his Execution
obtained against the Defendant, until the Record be sent back to the
PettyBag; It is
Ordered, by the Parliament, That the said Record be sent back by the
Clerk of the Parliament into the Petty-Bag.
After the English Civil War and the return of the Stuart monarchs the
House of Commons attempted to enshrine the privilege of freedom of
speech in statute. Within months of the restoration of the monarchy a
Bill was read to maintain and confirm the House’s privileges, stating
that:319
“the Parliaments of England and the Members
thereof shall forever hereafter fully and freely enjoy
all their ancient and just rights and privileges in as
ample a manner as… formerly”.
The Bill, however, was never passed by the House of Lords.

6 February
1666

1680

1689

Thomas White was fined £1000 (£114,000 today) by the House of
Commons. White had absconded after being ordered into the custody of
the Serjeant at Arms, for causing Henry Chowne, the Member for
Horsham, to be arrested and prevented from attending Parliament.
A pamphlet containing libels on the Duke of York, later King James II,
was printed among the papers of the House of Commons and its
publication was authorised by the Speaker, Mr William Williams. In 1686,
by which time the Duke had become King, Mr Williams was prosecuted
for his actions as Speaker and fined £10 000. This prosecution was seen
as an attack on the freedom of the Parliament to conduct its business
without undue interference by the Crown. This event came at a time of
heightened religious tensions between the Catholic King James II and
the Protestant-dominated Parliament.
The English Revolution of 1689 capped years of tumult in the nation as
well as the "cataclysmic confrontation between the Crown and
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House of Commons Journal Volume 7: 9 July 1659', in Journal of the House of Commons: Volume 7, 1651-1660
(London, 1802), pp. 708-710. British History Online http://www.british-history.ac.uk/commons-jrnl/vol7/pp708-710
[accessed 12 December 2019].

319

Commons Journals (1660-67) pp. 42, 49, 80. See also S. Gardiner (1886) History of the Great Civil War, 1642-1649,
London, Longmans.
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Parliament."320 William of Orange, Protestant son-in-law to Catholic
King James II, was invited to intervene and accept the Crown. In what
became known as the "Glorious Revolution", on 5 November 1688
William invaded England with 15,000 troops in an action that ultimately
deposed King James II and won him the crowns of England, Scotland
and Ireland. King James II fled to France.
Parliament adopted a Bill of Rights that greatly reduced the power of the
King's prerogatives while expanding the sovereignty of the legislature. It
is this document which formally codified the speech privilege. Article 9
directly addressed the concerns raised in the case of Speaker Williams
and other similar cases. The Bill of Rights stated:
“Whereas the late King James the Second, by the
assistance of divers evil counsellors, judges, and
ministers employed by him, did endeavour to
subvert and extirpate the Protestant religion and the
laws and liberties of the kingdom ...
By prosecutions in the Court of King’s Bench for
matters and causes cognisable only in parliament;
and by divers other arbitrary and illegal courses ...
And thereupon the said lords spiritual and temporal
and Commons ... do in the first place (as their
ancestors in like cases have usually done) for the
vindicating and asserting their ancient rights and
liberties, declare:
...
9. That the freedom of speech and debates or
proceedings in parliament ought not to be
impeached or questioned in any court or place out
of parliament.”

23 March
1714

Ordered, That the Back-door of the Speaker’s Chamber be locked up
every Morning at the Sitting of the House, and the Key delivered to the
Clerk, to be locked up by him: And that he do not presume to deliver the
fame to any Person whatsoever, without, Order of the House:
Resolved, That the Person whose Qualification is expressly objected to,
in any Petition relating to his Election, shall, within Fifteen Days after the
Petition read, give to the Clerk of the House of Commons a Paper,
signed by himself, containing a Rental, or Particular, of the Lands,
Tenements and Hereditaments, whereby he makes out his Qualification;
of which any Person concerned may have a Copy.
Ordered, That the Votes of this House be printed, being firth perused by
Mr. Speaker: And that he do appoint the Printing thereof: And that no
other Person do presume to print the fame.
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Robert J. Reinstein & Harvey A. Silverglate, Legislative Privilege and theSeparation of Powers, 86 HARv. L. REV.
1113, 1114 & n.3 (1973) p. 1129; United States v Rayburn House Office Building Room 2113: A Midnight Raid on
the Constitution or Business as Usual?, Brian Reimels, 57 Cath. U. L. Rev. 293 (2008), p. 302.
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12 April 1759

Ordered, That the laid Report, together with the Proceedings of the
House thereupon, be printed; and that Mr. Speaker do appoint the
printing thereof: And that no Person, but such as he shall appoint, do
presume to print the fame.
Ordered, That the Troy Pound Weight, which, upon the 4th Day of
December last, was referred to the said Committee, be locked up by the
Clerk of this House, and kept by him.
Ordered, That the several Weights, the Pattern of a Weight, and also the
Model for a Handle of a Half hundred Weight, referred to in the said
Report, be locked up by the Clerk of this House, and kept by him.

27 July 1804

Ordered, That the laid Journal and Index be printed by such person as
shall be licenced by Mr. Speaker; and that no other person do presume
to print the same.

1883

An officer carrying out an order of the House is in the same position as
the Members who voted for the order. In Bradlaugh v Gosset321, the
Deputy Serjeant at Arms was held to be justified in committing the
assault with which he was charged, since it was committed in Parliament,
in pursuance of the order of the House, to exclude Bradlaugh from the
House. As Lord Coleridge observed:
‘The Houses of Parliament cannot act by themselves
in a body; they must act by officers’.

321
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APPENDIX 2
A SUMMARY OF RELEVANT LEGAL CASES AND PRACTICAL CASE STUDIES
Discussion regarding both a ‘Use’ and a ‘Non-production’ Privilege
1.1

Central to the President’s argument in both of the current Supreme Court actions is the
extent of Parliament’s control over sensitive highly confidential documentation related to its
own proceedings.

1.2

From the outset, with respect to Members of Parliament and the criminal law, the PPC notes
and agrees with the view recently expressed in the Protocol between the Committee on
Standards and the police reported on by the United Kingdom House of Commons’ Select
Committee on Standards that:322
Except in the context of participation in proceedings in Parliament, Members are in
the same position as anyone else in respect of alleged criminal behaviour.

1.3

And as Erskine May notes:323
It would be hard to show how a criminal act committed by a Member… could form
part of the proceedings of the House.

1.4

Article 9 of the Bill of Rights 1689 (UK) restricts the use to which evidence of parliamentary
proceedings may be put in proceedings before a court or tribunal. The long accepted
purpose of that restriction is to ensure that there is no questioning or impeachment of
parliamentary proceedings by bodies outside parliament, particularly before a court or
tribunal.

1.5

Parliamentary privilege, however, also encompasses what the United States courts have
called a "testimonial privilege": it provides a basis for a lawful refusal to provide evidence at
all, without going to the use to which the evidence may be put. For example, if a Member
were to be asked to give evidence in court about the content of the Member’s speech in the
House, the Member could refuse to answer any questions about the speech on the basis that
answering in itself would facilitate a questioning of proceedings in Parliament, regardless of
the use to which the answers might be put. This is an example of a long-accepted “nondisclosure” aspect of parliamentary privilege.

1.6

What has not been decisively established by case law is whether this "testimonial" element
applies to documentary evidence, such that a Member could lawfully resist a law
enforcement agency’s compulsory processes for the production of documents on the basis
that production of those documents would, or would tend to, infringe parliamentary
privilege. Section 16(4) of the Parliamentary Privileges Act 1987 (Cth) provides an express
statutory bar against the production of any record of in camera committee evidence of the
Australian Parliament, and its intended use by the court or law enforcement agency is
irrelevant.

1.7

The authority for non-production in the absence of a statutory basis would be on two bases:

322

United Kingdom, House of Commons, Select Committee on Standards, Tenth Report of Session 2019-21, The
House of Commons and the Criminal Law: protocols between the police and the Parliamentary Commissioner for
Standards and the Committee on Standards, 20 October 2020, p. 9.

323

Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 25th Edition, 2019, LexisNexis, p.
222.
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exclusive cognisance arguments, arising from Parliament’s control of its precincts and
materials; and



the Article 9 privileges.

The two privileges are not mutually exclusive.
1.8

The problem in identifying relevant case law or parliamentary practice in this area is that
instances of compulsory processes by law enforcement agencies against Parliaments are rare.
Erskine May notes that several search warrants have been executed on House of Commons’
parliamentary offices. The details of these searches are generally confidential, with the
Speaker and Police officials negotiating the procedure to be followed in each case behind
the scenes. Erskine May cites one case where police had not wished to search a part of the
precincts but instead requested access to photograph an alleged crime scene, and so access
was allowed on that basis under supervision of a senior House official.324

1.9

In the past, the Australian Senate has taken a cautious approach. As the then Clerk of the
Australian Senate advised the Senate Privileges Committee in Advice 21 (1998):325
Indeed, over many years senators in the Australian Senate were advised that they
have no immunity against compulsory processes for the production of documents,
and, if they felt that the use immunity of parliamentary privilege provided them
with insufficient protection of their parliamentary activities, in that the mere
disclosure of documents could damage those activities, they should not keep
documents which would be accessible by such processes. An example is the harm
which might be caused to persons who have provided information to a senator by
the disclosure of the information regardless of whether the information is used in
any subsequent legal proceedings. Would-be litigants might be able to use
information obtained from a senator to target by litigation a senator’s informants,
and law enforcement bodies might be able to use such documents to launch
investigations or prosecutions against other persons for unrelated matters. The
provision of information to senators could thereby be discouraged.

1.10

There may be other circumstances in which parliamentary privilege may provide a basis for
resisting the production of documents. It has been made clear by the United States courts
that production of documents may be resisted where interference with legislative activities is
involved regardless of the use to which the documentary evidence is to be put (the Brown
and Williamson326 case). Having had this judgment drawn to its attention, the Queensland
Court of Appeal appeared to accept that parliamentary privilege could provide a basis for
resisting an order for discovery of documents, depending on the nature of the documents,
(the O'Chee case327). In 2008, the then Clerk of the Australian Senate wrote that the
privilege:328
… protects members and legislative proceedings against criminal actions as well as
civil, and therefore the production or seizure and scrutiny of members’ legislative
documents should not be used to undermine the bar on criminal proceedings any
more than civil actions. Parliamentary proceedings and members’ contributions
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Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 25th Edition, 2019, LexisNexis,
p. 221; HC Deb (20 May 2013) 563, c 881.
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Harry Evans, Papers on Parliament 48.
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thereto could effectively be impeached and questioned by requiring the
production of the documents which lie behind these proceedings, particularly
sources of information used by members, which could then be attacked through
other investigations and legal proceedings.

1.11

It is significant that both of these judgments concerned documents provided to members of
the legislature by others; the American judgment is explicit that such documents may be
protected from the compulsory processes of investigative agencies by parliamentary
privilege, whilst the Queensland judgment at least leaves open that possibility.

1.12

It may be thought that the distinction between use immunity and a Member’s "testimonial
privilege" is not very significant in practical terms. If, for instance, a Member is presented with
a subpoena or an order for production of documents from a court or tribunal, the Member
can contest the legality of the process in the courts, and it may not matter whether that
contesting of the process is done on the basis of the use to which the material may be put or
the general principle of non-interference with parliamentary activities.329

1.13

Search warrants, however, are quite different. The execution of a search warrant means that
documents immediately fall into the hands of those seeking them; the law enforcement
authorities. In the absence of some process whereby the question of parliamentary privilege
can be raised, the recipient of a warrant has no opportunity to raise the question of whether
material should be produced to those seeking it. As a result, since the 1990s law
enforcement agencies in Australia have generally treated claims for parliamentary privilege in
the same way as they have treated legal professional privilege under the principles
established in the case of Baker v Campbell330. Accordingly, material claimed to be protected
by parliamentary privilege is sealed and delivered to a court until the claim of parliamentary
privilege could be determined. In doing this, those law enforcement authorities appear to
have accepted that parliamentary privilege may provide a shield against the seizure of
material under search warrant, and that there should be some procedure for determining
whether the privilege against production applies in a particular case. This is reflected in the
procedures outlined in the various memoranda of understanding between Houses of
Parliament and investigative agencies, which ensure materials subject to claims of privilege
are not made available to the investigative agency until those questions are determined by
the relevant House of Parliament or their delegate.

The United States’ Speech or Debate Clause and non-production of documents
1.14

Interestingly, the law of parliamentary privilege applying in the United Kingdom and
Australasia is similar in many respects to that in the United States. This is due to the shared
connection to Article 9 of the Bill of Rights 1689 (UK). Article 1 of the United States
Constitution, known as ‘The Speech or Debate Clause’ states that:331
… for any Speech or Debate in either House, [Senators and Representatives] shall
not be questioned in any other Place.

1.15

Forty-three of the US state legislatures have also enacted statutory provisions that establish a
privilege reflecting the Federal Speech or Debate Clause.332
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1.16

The Speech or Debate Clause was adopted at the Constitutional Convention with only “a
modicum of dialogue”.333 The Clause (also known as the Speech and Debate Clause) applies
in criminal as well as civil litigation involving a Senator or Representative, and provides
absolute immunity to United States Senators and Representatives while they are engaged in
legislative acts.334 Like Article 9, the US Speech or Debate Clause’s purpose is to assure the
Congress a wide and unfettered latitude of freedom of speech in the deliberative process
surrounding enacting legislation, and to shield that process from potential intimidation from
the Executive and Judicial Branches.335

1.17

The main difference between Article 9 and the Speech or Debate Clause is that the latter is
an immunity of Members and their staff, but not of witnesses before congressional
committees. The US Supreme Court has also expressly limited its operation to conduct that
is an integral part of “the due functioning of the legislative process”.

1.18

The United States’ Justice Manual, the reference text of United States Federal Department of
Justice prosecuting attorneys, states the following:336
[B]oth the House and the Senate consider that the Speech and Debate Clause
gives them an institutional right to refuse requests for information that originate in
the Executive or the Judicial Branches that concern the legislative process. Thus,
most requests for information and testimony dealing with the legislative process
must be presented to the Chamber affected, and that Chamber permitted to vote
on whether or not to produce the information sought. This applies to grand jury
subpoenas, and to requests that seek testimony as well as documents. The
customary practice when seeking information from the Legislative Branch which is
not voluntarily forthcoming from a Senator or Member is to route the request
through the Clerk of the House or the Secretary of the Senate. This process can be
time-consuming. However, bona fide requests for information bearing on ongoing
criminal inquiries have been rarely refused.
PRACTICE TIP: The Public Integrity Section of Criminal Division has significant
expertise in addressing and overcoming Speech and Debate issues. Prosecutors
are encouraged to contact Public Integrity when the official acts of an elected
Member of the Legislative Branch become the focus of a criminal inquiry.

1.19

Administrative practices between the US government and its Congress indicate acceptance
by both sides of a non-disclosure tradition by the legislature:337
Independent of its potential relevance in ordinary questions of constitutional
interpretation, the history of past accommodation between two branches has
special significance in the separation-of-powers context as evidence of the two
branches’ settled understanding of where a constitutional line lies. Reference to
past practice indicates that “since the first service of a subpoena for documents by
the executive branch on a House committee,” Congress has reserved the right to
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make an “initial determination of the Speech or Debate privilege . . . subject to court
review.”338 …
The executive branch did not first seek to compel the production of documents
from Congress until 1876, when it sought documents from the Committee of the
House of Representatives on Expenditures in the War Department relating to the
Committee’s investigation of Secretary of War William Belknap for bribery.339 Upon
that Committee’s notification to the House that it had complied with the
subpoena, the House, after a lengthy debate, resolved that such compliance
absent its approval was in breach of the House’s privilege. Later that month,
Members notified the House of their receipt of a grand jury summons, prior to
seeking the House’s consent to comply with the summons. Thus developed the
practice, acquiesced in by the executive branch for the next one hundred years,
that “subpoenas for documents …. or testimony … could be complied with only by
permission of the House by passage of a resolution to that effect.”340
The House modified this practice in 1977,188 clarifying its procedures three years
later in a precursor resolution to Rule VIII of the House. Rule VIII requires a
Member to notify the Speaker of the House upon the receipt of a subpoena and
the Speaker to lay such notification before the House. After this,
the Member … shall determine whether the issuance of the judicial or
administrative subpoena or judicial order … is a proper exercise of jurisdiction
by the court, is material and relevant, and is consistent with the privileges and
rights of the House. Such Member … shall notify the Speaker before seeking
judicial determination of these matters.341
As noted elsewhere, “The second notification . . . provides the institution the
opportunity to adopt a resolution prohibiting the release of the documents or
testimony to be taken.”342 Indeed, the Rule requires that a “Member . . . shall comply
with the . . . subpoena” except as “otherwise ordered by the House,”343 a requirement
that also contemplates the possibility of Congress adopting a resolution
prohibiting disclosure. This understanding is not limited to Congress—the U.S.
Attorney’s Manual also acknowledges the practice.344
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These changes initiated in 1977 corresponded with the shift from Congress’s
representation in litigation by the Department of Justice to the development of
House and Senate Counsels Offices in 1977 and the establishment of those offices
in the following two years. In the preceding decade, Congress’s institutional
interests frequently diverged from those of the executive branch, as the executive
branch resisted with increasing frequency the investigative demands of
congressional committees and prosecuted several Members of Congress. That
Congress—in altering its procedures during a time when its institutional interests
were at the forefront of its concerns—explicitly reinforced its understanding of its
prerogative to make the first determination of privilege lends additional support to
such a right falling within the scope of the Speech or Debate Clause. When
Congress takes specific action to guard its prerogatives, these actions have real,
constitutional importance, especially given the executive branch’s continued
acquiescence in that understanding—continued, that is, from the 1800s until 2006.

1.20

While the Speech or Debate Clause has been expressly held not to shield Senators or
Representatives against bribery charges,345 it does impose significant limits on the type of
evidence that can be used to prove such an offense. The Clause broadly protects members of
Congress "against inquiry into acts that occur in the regular course of the legislative process
and into the motivation for those acts,"346 and "precludes any showing of how [a member of
Congress], acted, voted, or decided."347 The Supreme Court has declared that "past legislative
acts of a Member cannot be admitted without undermining the values protected by the
Clause," including speeches in committee as well as those on the Floor of the Chamber, the
Senator or Representative's votes, and his or her explanations for them. A somewhat wider
latitude has been allowed insofar as the admissibility of activities that took place occurred
prior to a legislative act.348 However, the parameters of what constitutes a "legislative act" are
quite broad, and can severely impair the ability of prosecutors to prove bribery and gratuity
cases where the recipient is an elected Member of the Legislative Branch.349 When evidence
embraced by this privilege is introduced, either in trial or in grand jury proceedings, the
effect can be as troubling to the prosecution as introducing the fruits of an illegal search.350

1.21

As a former Deputy Attorney General in the Reagan Administration testified before the US
House of Representatives Judiciary Committee:351
Search warrants for documentary evidence in legislative offices are irreconcilable
with the Speech or Debate Clause.... The Clause is offended the moment the F.B.I.
peruses a constitutionally protected legislative document. Even if the document is
not seized, memory of its political contents remains in the Executive Branch for use
in thwarting congressional opposition or leaking embarrassing political
information. Documentary searches are further intimidating to Congress because
the “plain view” doctrine of the Fourth Amendment would entitle the F.B.I. to seize
any material in the course of reading office files concerning crimes unconnected to

Professor David Kaye concludes that Congress has a valid claim of absolute privilege as to the production of its
original papers. Id. at 76.
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the search warrant. The knowledge by a Member that the F.B.I. can make an
unannounced raid on his legislative office to read and rummage through every
document or email is bound to discourage Congress from the muscular check
against the Executive that the Speech or Debate Clause was calculated to foster.

Case law and case studies
Eastland v United States Servicemen’s Fund – United States Senate - United States Supreme
Court - 1975
1.22

The Senate Subcommittee on Internal Security, pursuant to its authority under a Senate
resolution, began an inquiry into the United States Servicemen’s Fund, to determine whether
the organisation, which had expressed opposition to the Vietnam War, was potentially
harmful to the morale of United States Armed Forces. 352 The Subcommittee issued a
subpoena to access the Fund’s bank account details, and the Fund commenced legal action
against the Subcommittee and its advisory staff in order to set aside the subpoena. The
question before the Court was whether the Subcommittee and its staff were protected from
the legal action by the Speech or Debate Clause. In holding that the Senate Subcommittee
was immune from judicial interference in this instance, the Supreme Court stated:
The Clause is a product of the English experience. Kilbourn v. Thompson, supra;
United States v. Johnson, supra, at 177-179. Due to that heritage our cases make it
clear that the "central role" of the Clause is to "prevent intimidation of legislators
by the Executive and accountability before a possibly hostile judiciary, United
States v. Johnson, 383 U.S. 169, 181 (1966)," Gravel v. United States, supra, at 617.
That role is not the sole function of the Clause, however, and English history does
not totally define the reach of the Clause. Rather, it "must be interpreted in light of
the American experience, and in the context of the American constitutional
scheme of government . . . ." United States v. Brewster, supra, at 508. Thus we have
long held that, when it applies, the Clause provides protection against civil as well
as criminal actions, and against actions brought by private individuals as well as
those initiated by the Executive Branch. Kilbourn v. Thompson, supra; Tenney v.
Brandhove, supra; Doe v. McMillan, supra; Dombrowski v. Eastland, supra.
The applicability of the Clause to private civil actions is supported by the
absoluteness of the term "shall not be questioned," and the sweep of the term "in
any other Place." In reading the Clause broadly we have said that legislators acting
within the sphere of legitimate legislative activity "should be protected not only
from the consequences of litigation's results but also from the burden of
defending themselves." Dombrowski v. Eastland, supra, at 85. Just as a criminal
prosecution infringes upon the independence which the Clause is designed to
preserve, a private civil action, whether for an injunction or damages, creates a
distraction and forces Members to divert their time, energy, and attention from
their legislative tasks to defend the litigation. Private civil actions also may be used
to delay and disrupt the legislative function. Moreover, whether a criminal action is
instituted by the Executive Branch, or a civil action is brought by private parties,
judicial power is still brought to bear on Members of Congress and legislative
independence is imperiled. We reaffirm that once it is determined that Members
are acting within the "legitimate legislative sphere" the Speech or Debate Clause is
an absolute bar to interference. Doe v. McMillan, 412 U.S., at 314.
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Mr John Rodriguez MP - House of Commons, Canada – 1978
The unauthorized disclosure, or interception, of confidential information intended for a
legislative chamber is considered a breach of parliamentary privilege.
On 22 February 1978, Mr John Rodriguez MP (Nickel Belt) rose on a question of privilege in
the House of Commons of Canada to complain of possible surveillance activities undertaken
against him.353 The matter was raised again on 1 March 1978 when Mr. Rodriguez argued
that a bugging operation had taken place and that it was a breach of privilege since it called
into question the privacy of communications between a Member and his constituents.354
On March 21, the Speaker after finding the question of privilege prima facie established,
stated:355
On the face of it, it seems to me that the electronic surveillance of a Member could
be regarded as a form of harassment or obstruction or molestation or intimidation
of a Member, all of which phrases have been used in our precedents to support
the position that such conduct is a contempt of the House.

Congressman Steiger – US House of Representatives – Miller v. Transamerican Press, Inc. United States Court of Appeals - 1983
1.23

In Miller v. Transamerican Press, Inc.356, the United States Court of Appeals, Ninth Circuit,
considered a case where a Congressman from Arizona refused to answer a subpoena to
appear at a deposition for a defamation case (of which he was not a party), to answer
questions about his insertion into the congressional record of alleged defamatory material in
the proceedings of the Congress. In upholding the congressman’s right to refuse to attend
the deposition, the court stated that Members must be able to protect their sources by the
Speech or Debate Clause privilege:
Informants, may in confidence, give information that is useful in exposing
corruption within the government or elsewhere. If a source's identity is disclosed,
he could suffer serious adverse consequences ... The possibility of public exposure
could constrain these sources. It could deter constituents from candid
communication with their legislative representatives and otherwise cause the loss
of valuable information.
More to the point, it would chill speech and debate on the floor. The Congressman
might censor his remarks or forego them entirely to protect the privacy of his
sources, if he contemplated that he could be forced to reveal their identity in a
lawsuit.
We conclude that the privilege extends to questions about a Congressman's
sources of information.

Parliamentary committee transcripts - The Murphy cases – New South Wales Supreme Court –
1985 and 1986
1.24

Two decisions of the New South Wales Supreme Court dramatically narrowed the concept of
parliamentary privilege in that State.357 The result was that both witnesses and the accused
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Canada, House of Commons, Debates, February 22, 1978, p. 3129.
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Canada, House of Commons, Debates, March 1, 1978, pp. 3348–9). See also Debates, March 2, 1978, pp. 3384–5;
March 8, 1978, pp. 3571–6; March 9, 1978, pp. 3607–9; March 16, 1978, pp. 3831–2.
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in those cases were rigorously cross-examined, and their credibility attacked, by reference to
evidence that they had previously given to Senate committees – including, unpublished in
camera committee evidence.
1.25

These decisions have been described as “an almost wilfully perverse interpretation” of Article
9 by the NSW Supreme Court in a highly political prosecution of High Court of Australia
Justice Lionel Murphy for perverting the course of justice.358

1.26

With respect to the widespread use of unpublished in camera Senate committee transcripts
to cross-examine witnesses in the first trial of Justice Murphy presided over by Mr Justice
Cantor, the counsel acting as Amicus Curiae instructed by the President of the Senate
wrote:359
It is submitted that it would be difficult to exaggerate the importance of this
question to the institution of Parliament and its proceedings. The freedom of
speech which allows any member of Parliament to speak on behalf of his or her
constituents absolutely without fear is the most significant and fundamental. right
available in a representative Parliament. Of equal importance is the right of the
Parliament to conduct inquiries in the course of which witnesses may speak with
the same freedom without fear of subsequent injury because of their evidence.
Article 9 of the Bill of Rights has always been taken to be the greatest expression
of these principles and it is submitted that the interpretation of the article adopted
by Cantor J. strikes at the very core of parliamentary democracy.

1.27

In the second trial of Justice Murphy, Mr Justice Hunt concluded that parliamentary privilege
extends only to cases where what was said in parliament is the actual subject of criminal or
civil action, and that what was said in Parliament may be used as evidence of an offence or to
establish motive or intention on to what has been said or done outside Parliament.

1.28

In response, the Australian Parliament passed the Parliamentary Privileges Act 1987 (Cth),
definitively asserting in section 16 the privilege in connection with court proceedings.
Section 16 relevantly states:
Parliamentary privilege in court proceedings
(1) For the avoidance of doubt, it is hereby declared and enacted that the
provisions of article 9 of the Bill of Rights, 1688 apply in relation to the Parliament
of the Commonwealth and, as so applying, are to be taken to have, in addition to
any other operation, the effect of the subsequent provisions of this section.
(2) For the purposes of the provisions of article 9 of the Bill of Rights, 1688 as
applying in relation to the Parliament, and for the purposes of this section,
proceedings in Parliament means all words spoken and acts done in the course of,
or for purposes of or incidental to, the transacting of the business of a House or of
a committee, and, without limiting the generality of the foregoing, includes:
(a)

the giving of evidence before a House or a committee, and evidence
so given;

(b)

the presentation or submission of a document to a House or a
committee;

358

Search and Seizure and Parliamentary Privilege, Boilermaker Bill’s Rum Hospital Blog, by Stephen Murray,31
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(c)

the preparation of a document for purposes of or incidental to the
transacting of any such business; and

(d)

the formulation, making or publication of a document, including a
report, by or pursuant to an order of a House or a committee and the
document so formulated, made or published.

(3) In proceedings in any court or tribunal, it is not lawful for evidence to be
tendered or received, questions asked or statements, submissions or comments
made, concerning proceedings in Parliament, by way of, or for the purpose of:
(a)

questioning or relying on the truth, motive, intention or good faith of
anything forming part of those proceedings in Parliament;

(b)

otherwise questioning or establishing the credibility, motive, intention
or good faith of any person; or

(c)

drawing, or inviting the drawing of, inferences or conclusions wholly
or partly from anything forming part of those proceedings in
Parliament.

(4) A court or tribunal shall not:
(a)

require to be produced, or admit into evidence, a document that has
been prepared for the purpose of submission, and submitted, to a
House or a committee and has been directed by a House or a
committee to be treated as evidence taken in camera, or admit
evidence relating to such a document; or

(b)

admit evidence concerning any oral evidence taken by a House or a
committee in camera or require to be produced or admit into
evidence a document recording or reporting any such oral evidence;

unless a House or a committee has published, or authorised the publication of,
that document or a report of that oral evidence.
…

1.29

In Prebble v Television New Zealand Ltd360 Lord Browne-Wilkinson observed that the
Parliamentary Privileges Act 1987 (Cth) “declares what had previously been regarded as the
effect of article 9 of the Bill of Rights 1689 (UK) and … contains what, in the opinion of their
Lordships, is the true principle to be applied”.361 That was also the view of Davies JA in
Laurance v Katter.362 In 2015, McDougall J of the New South Wales Supreme Court in McCloy
v The Honourable Megan Latham363 held that the principles declared in the Parliamentary
Privileges Act 1987 (Cth) applied under the general law of New South Wales.

R v Jackson & Ors – New South Wales Supreme Court – 1987
1.30

In R v Jackson & Ors, Carruthers J refused to allow a Minister’s speech in Parliament to be
tendered as evidence so it could be questioned as to the truthfulness of its contents.

1.31

In declining to follow the approach taken by Hunt J in R v Murphy, Carruthers J stated:364

360

[1995] 1 AC 321.
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Ibid, at p. 333.
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(1996) 141 ALR 447 at 489-490.
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The ambit of art 9 is a matter upon which minds may readily differ. With unfeigned
respect to the views of Hunt J, I am unable to adopt the narrow construction of art
9 which he propounds.

1.32

Carruthers stated:365
The ruling which I gave is in my assessment consistent with the authorities in
England and the views expressed by the Supreme Court of the United States upon
the "Speech and Debate" Clause: see United States v Johnson (op cit); United States
v Brewster 408 US 501 (1972) and United States v Helstoski 442 US 477 (1979).
The English and American authorities stress the immense historical importance of
art. 9. They also stress that the privileges and rights of Parliament go beyond the
interests of an individual member of Parliament and are necessary to represent the
interests of Parliament as a whole.
Finally, they stress that the article should be widely construed to effectuate its
purpose: see, eg, Church of Scientology of California v Johnson-Smith (at 530); R v
Secretary of State for Trade; Ex parte Anderson Strathclyde plc (at 238); Kilbourn v
Thompson 103 US 168 (J 880) and Tenney v Brandhove 341 US 367 (I951).

The Brown and Williamson Tobacco Corporation cases - US House of Representatives – 19941995 – US Court of Appeals, District of Columbia Circuit
1.33

On May 17, 1994, at the request of Brown and Williamson Tobacco Corporation (B & W), a
major manufacturer of tobacco products, the Superior Court of the District of Columbia
issued subpoenas for the testimony of and the production of documents by two Members of
Congress, Henry Waxman, Chairman of the Subcommittee on Health and the Environment of
the House Committee on Energy and Commerce, and Ron Ryden, a member of that
subcommittee.366 The tobacco company was attempting to retrieve documents that had
been stolen from its lawyers’ office and presented to the Subcommittee.

1.34

In refusing to reconsider his decision to quash the orders, Harold H. Greene, District Judge,
US District Court for the District of Columbia, stated:367
The subpoenas before the Court were secured by a corporation currently under
investigation by a House of Representatives committee, and these subpoenas,
moreover, were served on the Chairman and another Member of the committee
conducting that very investigation. The interference with congressional operations
is thus as plain and direct as it appears to be intentional.
…
The B W subpoenas direct the Chairman of the Subcommittee on Health and the
Environment and another Subcommittee Member personally to submit to
depositions in the law offices of the corporation under investigation, and they
further direct these Members of Congress to provide documents or copies to that
corporation from among the documents in the possession of the Congress. It
would be difficult to find orders that more directly impede the official
responsibilities of the Congress and are thus in direct violation of the Speech or
Debate Clause.

365

Ibid, at p. 121.
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B W contends that release of the copies would not harm the committee or the
Congress. The Congressmen, for their part, resist relinquishing the copies primarily
on the ground that such release would permit identification of the source of the
documents in contravention of the confidentiality promised that source, and the
chilling effect such release and such identification would have on future sources.
…
In short, the Speech or Debate Clause stands as an insuperable obstacle to B &
W's attempt to acquire by compulsion documents or copies of documents in the
possession of the Congress.

1.35

It was subsequently the judgment of the US Court of Appeals in 1995 that a Member of
Congress could not be compelled by the discovery of documents process to reveal
documents associated with the Member’s legislative activities. The court held that
compelling members to produce such documents would have a chilling effect on their
information gathering and their legislative functions, and that the discovery process could
not be used for a wide-ranging search of members’ documents. The Court of Appeals
stated:368
A party is no more entitled to compel congressional testimony — or production of
documents — than it is to sue congressmen. We do not perceive a difference in
the vigor with which the privilege protects against compelling a congressman's
testimony as opposed to the protection it provides against suit.

Mr Eoin Cameron MP- Australian House of Representative – Standing Committee of Privileges
- 1995
1.36

On 26 July 1995 Australian Federal Police (AFP) executed a search warrant on the Perth
electorate office of Mr Eoin Cameron MP, a Member of the Australian House of
Representatives. During the six and a half hour search, the AFP closed the electorate office
and cut off external phone lines. The AFP seized copies of electronic data from computers,
including confidential and sensitive information concerning complaints about AFP officers.

1.37

Upon receiving a letter of complaint from the Member, the Speaker of the House of
Representatives referred the matter to the Standing Committee of Privileges to investigate
whether a contempt of Parliament had occurred.369

1.38

The Committee of Privileges could find no precedent for the search.

1.39

It had not been claimed that the work of Mr Cameron's electorate office enjoyed any
absolute privilege. Instead, the Committee of Privileges approached the Member’s
complaint in terms of the possible contempt of interference with Mr Cameron's performance
of his duties as a Member.

1.40

In his advice to the Committee of Privileges the then Clerk of the House of Representatives
wrote:370
The actions involved in executing a search warrant could not, I believe, in normal
circumstances be regarded as improper - on the contrary, they are steps in the
processes of legitimate legal action. Nevertheless the words of section 4 would
seem to be broad enough to allow a House to find that an action, or elements in
an action, constituted improper interference even if such actions were in

368

Ibid, at 421.
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themselves, or in ordinary circumstances, proper. In its consideration of
complaints in respect of the initiation or threat of actions against Members in
respect of letters to Ministers, the Committee has implicitly accepted that actions
which maybe proper in themselves (such as suing a person for defamation) could,
in certain circumstances, amount to contempt. Relevant factors in judging
whether such an otherwise proper action could be found to be contempt would
naturally depend on the circumstances, and, in particular, regard would need to be
had to the intent or motivation of the person or persons involved, to the issue of
whether they may have acted wrongfully, or deceptively or with reckless
indifference and to their state of knowledge of the implications of their actions.

1.41

The Committee of Privileges found that:
The Committee has no difficulty in accepting that the actions complained of
amounted to interference.
…
In light of the evidence presented to it, the Committee finds:

1.42

(1)

that the execution on the electorate office of Mr E H Cameron, MP on
26 July 1995 of a search warrant issued to a member of the Australian
Federal Police caused disruption to the work of Mr Cameron's
electorate office;

(2)

that the execution of the search warrant did impede the ability of
constituents to communicate with Mr Cameron and apparently had a
prejudicial effect on the willingness of some persons to do so;

(3)

that the disruption caused to the work of Mr Cameron's electorate
office in connection with the execution of the search warrant
amounted to interference with the free performance by Mr Cameron
of his duties as a Member;

(4)

that there is no evidence that the actions of the AFP officers involved
in this matter were taken with any intention to infringe against the law
concerning the protection of the Parliament; and

(5)

that there is no evidence that the interference caused to the work of
Mr Cameron's electorate office should be regarded as improper.

The Committee concluded that no contempt was committed. It stated:371
The Committee acknowledges that there is no parliamentary immunity which
would exempt electorate offices from the execution of such search warrants. It
recognises, however, that Members' electorate offices are vital to the performance
of their duties as Members and are important to constituents. Members and their
assistants are called upon to help in many matters, and they come into possession
of much confidential and sensitive information. As an interim measure, the
Committee considers that the proper operation of electorate offices, and the
assistance and services provided to constituents, would justify the negotiation of
an understanding (which would not impede the operations of the law enforcement
authorities) between the Minister responsible for the AFP and the Speaker in
respect of search warrants. Such an understanding would not create any immunity
for Members, it would not seek to change the statutory provisions, but it would
enable some ground-rules to be agreed (at least in so far as the AFP was

371
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concerned) so as to recognise the reasonable interests of Members and their
constituents, particularly in respect of sensitive or confidential information which
was not related to the subject matter of the warrant. It could, for example, be
agreed that a "third party" be given custody of documents a Member wished to
withhold, and that such documents could be held pending resolution of the
Member's claim. The Committee therefore recommends that the House requests
the Speaker to initiate discussions with the Minister for Justice with the objective
of reaching such an understanding. The Committee would be very pleased to
assist in this process.
The President of the Senate, who has corresponded with the committee on this
matter, could also be involved on behalf of the Senate. The Committee notes that
the possibility of arrangements being negotiated in such a matter is not
unprecedented - an agreement exists between the AFP and the Law Council of
Australia in respect of searches of lawyers' offices and the premises of Law
Societies.

1.43

The Guidelines subsequently developed between the AFP and the Australian Parliament has
the following elements:


During the execution of a search warrant documents subject to a claim of parliamentary
privilege are placed in audit bags;



A list of the documents is prepared;



The Member is given an opportunity to take copies of the documents;



The secured items are delivered to a neutral third party (which may include the Clerk of
the relevant House of Parliament or the court that authorised the search warrant);



The Member has five working days to notify the executing officer whether they elect to
either pursue or abandon a claim of privilege;



It is a matter for the Member to determine whether they require any ruling by the House
or a court;



The items remain in the possession of the neutral third party until the claim is
determined.

Mr David Smith MP – Legislative Assembly of Western Australia - Full Court of the Supreme
Court of Western Australia – R v Parry & Ors: Ex parte The Attorney General of Western
Australia372 - 1997
1.44

This case arose from the ‘Marks’ Royal Commission into the Use of Executive Power’, where
contempt proceedings were commenced against a number of the witnesses before the royal
commission who had refused to give evidence. A question arose before the Full Court of the
Supreme Court of Western Australia as to whether discussions between Cabinet ministers
regarding the intended presentation of a petition to the Legislative Council was subject to
parliamentary privilege.

1.45

One of the witnesses that refused to answer questions asked by the royal commission, Mr
David Smith MP, had been a Cabinet minister present at a Cabinet meeting when an informal
discussion took place regarding the presenting of a proposed petition of Mr Brian Easton in
the Legislative Council as a means of politically embarrassing the Leader of the Opposition.
Mr Smith represented himself in the proceedings. Mr Smith claimed both Cabinet
confidentiality and parliamentary privilege in refusing to answer the royal commission’s
questions. Significantly, neither the Government, in establishing the royal commission, nor

372
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the Parliament itself, had sought to intervene in any of the proceedings to claim
parliamentary privilege. The Crown’s counsel submitted that:373
… insofar as Mr Smith relied upon a claim for parliamentary privilege as a ground
for refusing to answer the question, whether there would be any breach of
parliamentary privilege was a question for Parliament itself and not one for the
Commissioner or the Court in the absence of any point being taken by the
Parliament.

1.46

With respect to the claim of parliamentary privilege, Malcolm CJ noted the views of the Full
Court in Halden v Marks:374
The relevant privilege is that defined in Article 9 of the Bill of Rights 1689, which is
applicable in Western Australia by virtue of s1 of the Parliamentary Privileges Act
1891. Article 9 provides that:
“Freedome of Speech - That the Freedome of Speech, and Debates or
Proceedings in Parlyament ought not to be impeached or questioned in any
Court or Place out of Parlyament.”
There is no doubt that Article 9 is to be given a wide interpretation: Prebble v
Television New Zealand Ltd [1995] 1 AC 321 at 332 ff; and Ward Royal Commission
(1944) 18 ALJ 70 at 75.
In Halden v Marks, above, the appellants contended that, in respect of a petition
presented in Parliament, any inquiry outside Parliament into the activities of
parliamentary officers, members of Parliament or their staff, both before and after
the presentation of a petition in the Chamber, was, or arguably was, a questioning
and impeachment of proceedings in Parliament. The appellants further contended
that as this was the essential task of the Royal Commission, the Commission must
fail in its entirety.
Rowland, Murray and Anderson JJ held that the determination of this question
would necessarily involve the Court in ruling on the extent of parliamentary
privilege and the manner in which it may be breached. It was concluded that this
was a task on which the Court should not embark. As their Honours said at 29-30:
“It is a settled principle that the courts will not intrude on the role of
Parliament and will endeavour to regulate their own proceedings so as to
avoid doing so. There are many statements of high authority to the effect that
questions as to the application of a privilege to the facts of a particular case,
and as to the extent of the privilege in relation to those facts, belong to
Parliament.”
…
Their Honours continued at 31-32:
“In this case, the appellants seek to have judicially determined both what is the
application of the privilege defined in Article 9 to the proceedings and
proposed proceedings in the commission, and whether the conduct of those
proceedings will be a breach of that privilege. We cannot see how that can be
done without intruding into the exclusive domain of Parliament to ‘determine
for itself, without review, what is contempt’ (The Speaker of the Legislative
Assembly of Victoria v Glass [1871] LR 3 PC App 560, at 573).”
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…
As Rowland, Murray and Anderson JJ said in Halden v Marks at 33:
“Once it is established that the matter exclusively belongs to Parliament, the
courts will not go into it.
We do not accept the appellants are without a remedy. The remedy for breach
of parliamentary privilege is to bring it to the attention of Parliament. Whilst no
doubt the privileges and immunities of Parliament inure for the benefit of the
individual members of Parliament, those privileges and immunities remain
privileges of Parliament. We know of no basis upon which the courts will
intervene in a matter of parliamentary privilege simply because a member or
former member wishes to insist upon the privilege, but Parliament does not.”

1.47

Malcolm CJ therefore concluded:375
The central focus of Article 9 is on what is said and done actually within the
Parliamentary Chamber and not with matters preceding or following that except to
the extent that they are necessarily incidental to the performance of the function
of a Member in the House: Prebble v Television New Zealand Ltd at 337; NSW
Branch of the Australian Medical Association v Minister for Health (1992) 26 NSWLR
114 at 121; Bradlough v Gossett (1884) 12 QBD 271; and see Erskine May, above, at
92-93. In this case the relevant proceeding was the actual presentation of the
petition. Discussions or correspondence between Members or between a member
of the public and Members, outside the chambers of Parliament, do not ordinarily
form part of the proceedings of Parliament which qualify for the privilege: R v
Grassby (1991) 55 A Crim R 419 at 428-431; Ex parte Watson [1869] LR 4 QB 573;
and Odgers, Australian Senate Practice (7th Edn 1995) at 40. It is noted that in
s16(2) of the Parliamentary Privileges Act 1987 (Cth) the definition of “proceedings
in parliament” has been extended in such a way that it may include
correspondence and communications for the purposes of or incidental to the
transacting of the business of a House or of a committee and so extending beyond
the members’ actions in the House. This step has not been taken in Western
Australia where s1 of the Parliamentary Privileges Act remains in its original form.
See also s351 of the Criminal Code.
In my opinion, on the face of it, parliamentary privilege did not extend to the
Cabinet discussion on 2 November 1992 and provided no basis for Mr Smith’s
declining to answer the relevant question.

1.48

Although R v Parry & Ors; Ex parte The Attorney General of Western Australia is currently the
law in Western Australia, it was a case where the Full Court did not have the benefit of legal
counsel’s argument (other than the Crown) nor representations from the Parliament of
Western Australia.

Senator Bill O’Chee – Australian Senate – 1997
1.49

Defamation proceedings were commenced in the Queensland Supreme Court against
Queensland Senator O’Chee. The Court ordered the Senator to produce certain documents
for inspection. His claim for parliamentary privilege raised in respect of those documents was
rejected at first instance, but upheld by the decision of the Queensland Court of Appeal in
O'Chee v Rowley.376
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The Court of Appeal set aside the order for inspection. McPherson JA, with whom Moynihan
J agreed, held that documents said by the Senator to have been created, prepared or
brought into existence for purposes of or incidental to the transacting of Senate business
were within the scope of parliamentary privilege derived from s 16 of the Parliamentary
Privileges Act 1987 (Cth). In so concluding McPherson JA looked for a connection with the
then current business in the Senate Chamber. Comparing the dates and descriptions of the
relevant documents with extracts from the Weekly Senate Hansards, he observed:377

1.50

... it is in my opinion enough to say that recording and compiling notes of
information supplied and writing letters on a particular subject in anticipation of
imminent discussion or debate on the same subject in the Senate is what one
would ordinarily expect a member of parliament to do before speaking on that
topic in the House.

1.51

The Queensland Court of Appeal concluded that parliamentary privilege will operate as a bar
to inspection, even before any attempted use in legal proceedings, as the act of production
of the documents in itself would “impeach” freedom of speech in Parliament as it has the
obvious potential of deterring Members of Parliament from preparing or assembling
documentary information for future debates and questions in the House.378

1.52

In 2012 the Australian Government Solicitor made the following comments on this case:379
Subpoenas and notices to produce
A question that frequently arises for Commonwealth agencies is whether
parliamentary privilege applies to subpoenas to produce documents (and like
court processes requiring production of information). It is well recognised that
production and inspection of information in response to a subpoena are steps
which are separate from, and occur before, any actual use of the information in the
proceeding itself. Accordingly, the issue is whether s 16(3) operates as a bar to
production and inspection.
The conclusions of the Queensland Court of Appeal in O'Chee v Rowley (1997) 150
ALR 199 lend some support to the proposition that the privilege does operate as a
bar to production for inspection, even before any attempted use of the material in
the proceedings. However, an unqualified proposition to that effect raises a
number of difficulties:
-

The types of use proscribed by s 16(3) are set out at some length, but they do
not include any prohibition on 'production', 'disclosure' or 'inspection' as
would arise in the subpoena context. If Parliament had considered that the
privilege should operate as a bar to production, disclosure or inspection, it
could simply have provided as much. The fact that it did not suggests that
Parliament did not intend the privilege to necessarily operate in that way (at
least not at all times).

-

Both the Second Reading Speech and Explanatory Memorandum reinforce the
view that Parliament's concern in enacting s 16(3) was to prevent any such
future use of parliamentary material (as opposed to suggesting any concern in
relation to the mere production or inspection of such material).

-

In O'Chee v Rowley, McPherson JA makes no reference to s 16(3) in any part of
his Honour's consideration of whether the privilege operates as a bar to

377
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production. Rather, the focus was on s 16(2) of the Act and Art 9 of the Bill of
Rights. Reliance upon these other rules, rather than the ordinary language of s
16(3), sits uncomfortably with the authorities which require that s 16(3) is to
be construed according to its plain and ordinary language (discussed above).
-

McPherson JA's reasoning that the requirement for production would in fact
tend to interfere with the provision of material to Parliament does not have
regard to:
o

the fact that the privilege is not predominantly concerned with
protecting confidential material;

o

the fact that, in cases where there is a need to protect confidential
information, this can be achieved by making a claim for public
interest immunity in any event.

o

It seems to have been accepted that Mr Rowley sought the
documents for the sole (prohibited) purpose of using them to
demonstrate the basis for statements made by Senator O'Chee.
Accordingly, the case may be understood as an example of the
privilege operating to deprive the production and inspection of the
documents of any legitimate forensic purpose.

For these reasons, there is much to be said for the view that s 16(3) does not
operate, in each and every case, as an automatic bar to production, disclosure or
inspection in the context of a subpoena to produce documents (or equivalent
process). Rather, the lawfulness of a subpoena should be understood to turn upon
the purpose for which it has been issued. Consider, for example, a subpoena that
requires the production of documents that fall within the meaning of 'proceedings
in Parliament':

1.53

It may have the sole purpose of obtaining documents so that they can be
tendered or referred to in cross-examination or submissions. Such uses would
be plainly prohibited by s 16(3) and would not be permitted. While the
subpoena itself would not infringe s 16(3) directly, its sole purpose would
inevitably be frustrated by that provision at the point when the subpoenaed
information came to be used in the proceedings. The subpoena would
therefore be liable to be set aside because it lacks a 'legitimate forensic
purpose'.

-

Alternatively, if the purpose of the subpoena is to seek the production of
material that is relevant to legitimate lines of inquiry which that party may be
able to pursue, the subpoena may well have a legitimate forensic purpose (it
being well recognised that subpoenas may be used for broader purposes than
merely seeking material that is to be directly tendered or used in trial). While
documents within the rubric of 'proceedings in Parliament' may therefore be
required to be produced for that purpose, s 16(3) may continue to fully apply
to that material so that it could still not be used in court in any of the ways
prohibited.

It is notable that the Australian Government Solicitor’s briefing note does not address
Parliament’s exclusive cognisance immunity and its contempt powers to:


138

-

protect confidential aspects of its proceedings (including in camera committee evidence
and whistle-blower petitions and submissions) from production to government agencies
and the associated “chilling effect” that disclosure of certain privileged documents would
have; and
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address substantially interfering with the work of Members in the course of proceedings
in Parliament.

Senator Winston Crane – Australian Senate – Federal Court - 1998
1.54

On 18 December 1998, Western Australian Senator Winston Crane’s parliamentary and
electorate offices and his home were searched pursuant to AFP search warrants issued in aid
of an investigation into payments made in respect of charter flights taken by Senator Crane
between 1995 and 1998.

1.55

The Clerk of the Senate wrote to Senator Crane that he had been advised by the AFP that
material taken from "your office" - evidently a reference to both the parliamentary office and
the electorate office - had been placed in sealed containers and delivered to the Registrar of
the Supreme Court in Canberra and the issuing magistrate in Perth. The Clerk of the Senate
advised Senator Crane that he had three options for determining whether any of the material
was the subject of parliamentary privilege:380

1.56



To allow the police to have access to the material, wait to see whether any of it is
proposed to be used in any legal proceedings and then contest the use of it in those
legal proceedings in the court in which they are to take place.



Bring an action in a court to seek a judgment that all or some of the material is protected
by parliamentary privilege and therefore immune from seizure.



Agree with the AFP to the procedure whereby a neutral third party examine the material
and determine whether any of it is the subject of parliamentary privilege.

A description of material apparently seized from the Parliamentary office was attached to the
letter. It was as follows:


Document entitled "Extract from the Remuneration Tribunal 1989 Review".



Document described as "Page 2 of a telephone message Tuesday, 11 November".



Two x Verbatim brand backup tapes, one titled "Julie Canberra 22/5/98", and one titled
"CBR".



Three Sony Magnets Optical Disks (AFP) containing images of hard disk drive of
computers in Senator Crane's suite, Parliament House.

1.57

As the AFP’s memorandum of understanding with the Commonwealth Parliament on a AFP
National Guideline for Execution of Search Warrants where Parliamentary Privilege may be
involved had not yet been agreed to, the executing officers had followed a protocol in
accordance with guidelines agreed between the AFP and the Law Council of Australia as to
execution of warrants on lawyers' premises where a claim of legal professional privilege is
made.381

1.58

Senator Crane commenced action in the Federal Court seeking a declaration as to his
entitlement to the payments made in respect of charter services used and maintaining a
claim for parliamentary privilege in respect of certain of the documents seized from his
Parliamentary and Electorate offices. The claim was not maintained in respect of the bulk of
the documents seized which were released to the AFP at the time of the hearing to enable
them to continue their investigation.

380

Crane v Gething [2000] FCA 45 (18 February 2000), at para 4.

381

Ibid, para 5.
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1.59

The hearing was held before French J; who would later become Chief Justice of the High
Court of Australia.382 He stated at the outset of his decision that:383
The case raises important issues concerning … the proper role of the Court in
determining questions of parliamentary privilege which arise between the
Executive and the Parliament and not in the course of judicial proceedings.

1.60

The President of the Senate was represented by legal counsel in order to make submissions
on the question of parliamentary privilege, but was not a party to the proceedings. In the
submission lodged on behalf of the President of the Senate it was said that:
In order to invoke the immunity against production of documents, the documents
in question would have to be closely related to proceedings in parliament such
that they would fall within the expression used in the Parliamentary Privileges Act,
"for purposes of or incidental to" proceedings in Parliament.

1.61

French J, however, stated that in his opinion it did not fall to him to determine the exercise of
parliamentary privilege:384
The issue of the warrants, albeit done in each case by an issuing officer who was a
magistrate, was an administrative and not a judicial act. …
The issue of a search warrant therefore differs fundamentally from the issue of a
subpoena or the making by a court of an order for the production and inspection
of documents or the requirement that a person answer questions. Those are
coercive processes of a court. The court can be asked, in connection with those
processes, to determine questions of parliamentary privilege that may arise
pursuant to s 16 of the Parliamentary Privileges Act and Article 9 of the Bill of
Rights which are essentially concerned with the interaction between parliamentary
and judicial proceedings. The issue of a search warrant is an executive act in aid of
an executive investigation. The investigation may lead to the initiation of criminal
proceedings. It may clear the person concerned or yield insufficient evidence to
justify the initiation of a prosecution. The issue of a search warrant itself does not
commence any judicial proceeding. The production of the documents for which
privilege was claimed in this case to the Registrar of the ACT Supreme Court and
subsequently to the District Registrar of this Court, does not change the character
of the seizure. Whether privilege is to be asserted by the Senate must therefore be
resolved between the investigating authorities and the parliament.

1.62

Interestingly, French J also stated:385
While the law of parliamentary privilege may properly be applied by the court in
judicial proceedings where the privilege impacts upon the exercise of the court's
jurisdiction and powers, it is not, in the ordinary course, for the courts to decide
questions of privilege as between the Executive and the Parliament in litigation
between the subject and the executive. That is not to say that such questions may
not arise in litigation in which, for example, the presiding officer of the House is a
party, eg Egan v Willis [1998] HCA 71; (1998) 195 CLR 424.
… [The] subject documents, being seized in aid of a lawful administrative
investigation, the claim for privilege in respect of them does not arise under s 16
and does not otherwise fall for determination by the court in this litigation.

382

Crane v Gething [2000] FCA 45 (18 February 2000).

383

Ibid, at para 2.

384

Ibid, para 45.
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Ibid, paras 47-49.
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1.63

Counsel for the President of the Senate had no instructions on the question whether the
court was an appropriate forum for the ventilation of the privilege issue, but submitted that
that was really for the court to decide. No submission was made on behalf of the Senate on
the question whether parliamentary privilege under s 16 of the Act could be invoked in
relation to the search and seizure of documents pursuant to a search warrant.

1.64

In respect of the documents which were retained in the custody of the Court, French J
directed that they be delivered to the Clerk of the Senate to be dealt with in accordance with
the directions of the President of the Senate.

1.65

Following an independent assessment of the documents by a barrister, who subsequently
tabled a report in the Senate, Senator Crane stated:386
The scope of the warrant for my office in Parliament House was abused to the
extent of taking 4½ years of documents out of my office. That is one of the
reasons I used parliamentary privilege. I want to ask why that was done.
Concerning the warrants for my electorate office and my farm, all documents—bar
one group of documents, which was very small—were released to the public by
Justice French in the statement that he made in early 2000, following the hearings.
I put all of the documents down at that particular time, other than those that were
here which I could not because they were on disk and I did not have access to
those disks.
When you go through this issue of parliamentary privilege and look at the
documents that have been returned to me, only six per cent of the total
documents are outside parliamentary privilege or within the scope of the warrant
in terms of being released. All the others attract parliamentary privilege or are
outside the scope of the warrant. Some of the advice that was given to me
suggesting that I should have released them all can, I think, be put to rest now.
With respect to the warrant and the way in which it was handled—the way in
which documents were taken, whether they were on the hard disk of a computer
or otherwise—there was a responsibility, I believe, on the AFP to conduct
themselves in a manner which reflected the warrant. I can accept that there would
be one or two on one side of the line or the other—I think that is how life is—but
4½ years worth, which were used so scurrilously against me, is beyond the pale.

1.66

On 13 November 2002 the AFP released a statement that Senator Crane had been “cleared of
any wrongdoing”. The AFP Commissioner was quoted in an article in The West Australian
newspaper of 15 November 2002 as saying that it was claiming privilege which caused the
matter to take longer than it might otherwise have done.387

Senator Len Harris - Australian Senate - 2001
1.67

Queensland Police executed a search warrant in the Mareeba office of Senator Len Harris on
27 November 2001 and seized several documents and copied the contents of the hard discs
of computers in the office. The search warrant was issued in connection with an investigation
into election reimbursement claims submitted by Pauline Hanson’s One Nation Queensland
Division for the 2001 state general election.

1.68

As some of the material seized might be immune from seizure by virtue of parliamentary
privilege the Clerk of the Senate wrote to the Commissioner of the Queensland Police
Service on 30 November 2001 proposing that the material seized be sealed until such time
as a court or the Senate determined the legality of the seizure. The Queensland Police
Service later advised the Clerk and Senator Harris’ solicitors that the material had been

386

Australian Parliament, Senate, Hansard, Monday, 27 August 2001, p. 26625.

387

Australian Parliament, Senate, Hansard, Tuesday, 10 December 2002, p 7634.
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sealed and would be kept in a safe in the office of the Queensland Police Service Solicitor
until the question of privilege had been determined.388
1.69

In its Report 105 the Senate Privileges Committee noted that no claim of privilege had been
made over the seized material by Senator Harris and therefore that any question concerning
the seizure of documents over which a claim of parliamentary privilege was not made, and
which were not covered by the authorisation of search warrants, was a matter for the courts,
and not for the Senate, to determine.389

1.70

Senator Harris subsequently, however, claimed parliamentary privilege over all computer files
seized by the Queensland Police Service.

1.71

The Senate Privileges Committee sought, and obtained, the approval of the President,
Senator Harris and the Queensland Police Service to appoint barrister Mr Stephen Skehill SC
to assist it. Mr Skehill had been the independent assessor who evaluated the material
provided to the Senate in respect of former Senator Crane.

1.72

Mr Skehill commenced his evaluation of the materials seized in January 2003, and concluded
it in early August. At the conclusion of the exercise, a total of 74,098 pages of documents
had been printed and examined. Ultimately, Mr Skehill did not have to determine which of
the documents would have been immune from seizure on the basis of parliamentary
privilege because, in his evaluation all of the documents were found to be outside the terms
of the warrant. The Senate Committee of Privileges observed:390
The Senate has, on two occasions, in the case of Senator Crane and, through the
Committee of Privileges, in the case of Senator Harris, commissioned independent
counsel to determine whether documents seized by police from senators’ offices
were immune from seizure because of parliamentary privilege. On each occasion
independent counsel was also asked to determine whether any of the documents
were outside the terms of the search warrant. In respect of the documents seized
by the Australian Federal Police from Senator Crane’s offices, a large proportion
was found to be outside the search warrant. In respect of the documents seized
from Senator Harris’ office, all were found to be outside the search warrant.
The committee records that the Senate is effectively performing a function which
should be performed by the courts. The decision in Crane v Gething is not the
appropriate response to the issue of determining the application of the law of
parliamentary privilege to documents seized by police under warrant. In the
committee’s view, it should be for the courts to apply the law of parliamentary
privilege and to make such determinations, as the courts do with any other law.
This was the submission made by the Senate in that case.
Apart from the issue of the application of parliamentary privilege, the courts have
the responsibility of determining whether documents are immune from seizure
because they are beyond the scope of a search warrant. The committee is of the
view that the Senate should not normally be involved in determining whether
documents seized by police fall within the terms of a search warrant. Such
determinations would not be necessary if police forces observed the limitations set
out in particular warrants when executing searches. That is what they are required
to do by law.

388
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It appears to be the current custom of some police when executing search
warrants to sweep up every piece of information in an office and then spend
weeks, months or years examining it to determine whether it has any relevance to
the alleged offence. It may be that this is seen as an “easy way out” of the problem
created by the vast amount of information which can be stored in a computer. If
that is so, the law relating to search warrants needs to be re-examined to
determine whether there is a satisfactory solution to that problem which does not
involve granting police arbitrary and unlimited powers of seizure and repeating
the circumstances of this case.

Adams v Federal Election Commission – United States House of Representatives - United States
District Court, District of Columbia Circuit - 2002
1.73

In Adams v Federal Election Commission391 it was held that not only may members of
Congress not be compelled to produce documents within the sphere of their legislative
activities, or to undertake searches of their files containing protected material, but even
when it is known or conceded that an order will turn up non-protected documents, members
may not be required to search their files simply on that basis. In United States v Arthur
Andersen LLP,392 a subpoena directed by the defence in a criminal case to a House of
Representatives committee was quashed on the same basis.

1.74

As the then Clerk of the Australian Senate stated in advice to the Senate Privileges
Committee in response to this case:393
The additional element in the recent judgment is that, even when it is known or
conceded that an order will turn up non-protected documents, members may not
be required to search their files simply on that basis.
If that principle were followed in Australia, and applied in criminal investigations,
the Senate, following the judgment in Crane v Gething, could reasonably have
declined to authorise the examination of Senator Crane’s documents and returned
them to him, and Senator Harris could have required the return of all his
documents without separating the protected and non-protected documents.
This gives added point to the contention that it is not proper for searches under
warrant of senators’ offices simply to sweep up all documents in the offices
without regard to their relevance to the investigation or their privileged status, and
impose on the senators the task of identifying and separating the protected
documents.

Hon Peter Breen MLC – New South Wales Legislative Council – 2003
1.75

On 3 October 2003, a search warrant was executed on the office of a member of the NSW
Legislative Council, Hon Peter Breen MLC, by the Independent Commission Against
Corruption (ICAC). During the execution of the search warrant, the officers seized a quantity
of documents, as well as two computer hard drives, and Mr Breen’s laptop computer.

391
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1.76

The NSW Legislative Council resolved as follows when resolving to itself determine the
privileged status of the seized documents:394
1. That this House acknowledges the role and function of the Independent
Commission Against Corruption (referred to as the ICAC) is to investigate
allegations of corrupt conduct of public officials, including Ministers of the Crown
and members of Parliament.
2. That the functions of the ICAC in investigating corrupt conduct are subject to
section 122 of the Independent Commission Against Corruption Act 1988, which
provides: Nothing in this Act shall be taken to affect the rights and privileges of
Parliament in relation to the freedom of speech, and debates and proceedings, in
Parliament.
3. That article 9 of the Bill of Rights 1689 is fundamental to the powers, rights and
immunities of Parliament, and is recognised as the central parliamentary privilege
– that is, the freedom of speech and debate in parliamentary forums, and the
limitation of the uses which the courts of law and other extra-parliamentary bodies
may make of evidence of parliamentary proceedings.
4. That the justification for the powers and immunities possessed by Houses of
Parliament is that they are necessary for the Houses, their members, and officers,
to function effectively, and that without them, members would be severely
hampered in their ability to carry out their parliamentary duties, and the Houses
would be unable to properly scrutinise the actions of the executive.
5. That representative democracy can flourish only when citizens can communicate
freely with a member of Parliament and in the knowledge that the actions of
members in the conduct of proceedings in Parliament will go unchallenged by
outside interference or intimidation.
6. That proceedings in Parliament will inevitably be hindered, impeded or
impaired if documents forming part of proceedings in Parliament are vulnerable to
compulsory seizure.
7. That this House accepts and adopts the findings in the report of the Standing
Committee on Parliamentary Privilege and Ethics, dated December 2003, that in
executing a search warrant on the parliamentary office of Mr Breen on Friday 3
October 2003, the ICAC seized at least one document within the scope of
proceedings in Parliament.
8. That this House acknowledges that the Standing Committee on Parliamentary
Privilege and Ethics has been unable to reach an agreement with the ICAC in
relation to the procedures which should be adopted to ensure that the privileges
of this House are upheld concerning the documents seized in the execution of the
search warrant.
9. That this House affirms that the House is the appropriate forum for resolution of
issues of parliamentary privilege concerning documents and things seized by
search warrant from the parliamentary office of Mr Breen.

1.77

394

144

The House required the ICAC to return the seized material to the President by 5.00 pm on
Friday 5 December 2003, to be kept in the possession of the Clerk. The documents were to
be examined in the joint presence of Mr Breen, the Clerk and a representative from the ICAC
by 5.00 pm on Friday 19 December 2003, with the member and Clerk to identify material

Resolution of the House (Minutes of Proceedings of the Legislative Council No. 38, Thursday 4 December 2003,
item 20 and item 26.)
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falling within the scope of proceedings in parliament. A list of material considered to be
within the scope of proceedings in parliament was to be then provided to both Mr Breen and
the ICAC, with any material identified as not being subject to privilege being made
immediately available to the ICAC.395
1.78

The ICAC was given a reasonable time to dispute the claim of privilege on any material, by
informing the President of such in writing. In the event of a dispute the President was to
immediately inform Mr Breen, and to inform the House at its next sitting. Under the terms of
the resolution it was open to Mr Breen to provide written reasons in support of his claim.

1.79

According to the resolution of the House of 4 December 2004, the seized material was
returned to the President on 5 December 2003. The material was subsequently examined by
Mr Breen, the Clerk and a representative of the ICAC. On 17 December 2003 all material not
considered to be privileged was returned to the ICAC. On 19 January 2004 two lists of
privileged documents prepared by the Clerk were provided to Mr Breen and the ICAC.

1.80

ICAC disputed the claim of privilege over 30 documents in a suspension file and 13 letters
and, after an exchange of written submissions on the issue by both ICAC and Mr Breen, the
dispute was referred to the NSW Legislative Council Standing Committee on Parliamentary
Privilege and Ethics to resolve.396

1.81

The NSW Legislative Council Standing Committee on Parliamentary Privilege and Ethics
developed a simple three step test for the determination of whether or not documents fall
within the scope of 'proceedings in parliament'.397 The three tests related to the creation, use
and retention of documents for the purposes of or incidental to the transacting of business
in a House or a committee, as follows:
1.

Were the documents brought into existence for the purposes of or
incidental to the transacting of business in a House or a committee?
YES → falls within ‘proceedings in Parliament’. NO → move to question
2.

2.

Have the documents been subsequently used for the purposes of or
incidental to the transacting of business in a House or a committee?
YES → falls within ‘proceedings in Parliament’. NO → move to question
3.

3.

Have the documents been retained for the purposes of or incidental to the
transacting of business in a House or a committee?
YES → falls within ‘proceedings in Parliament’. NO → does not fall
within ‘proceedings in Parliament’.

1.82

The Committee found after applying the above test that the documents in the suspension
file and the 13 letters were all covered by parliamentary privilege.398
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1.83

A subsequent inquiry by the Privileges Committee led to the development of a protocol with
ICAC, and a protocol and memorandum of understanding with the New South Wales Police,
regarding the execution of search warrants on Members’ offices.

Mr Taito Phillip Field MP – New Zealand House of Representatives - 2006
1.84

On 27 October 2006 New Zealand Police executed a search warrant as part of its
investigation into the immigration industry business activities of Mangere MP Taito Phillip
Field. The search involved material held in both his parliamentary and electorate offices.

1.85

An interim protocol between the Speaker and the New Zealand Police Commissioner setting
out procedures for the execution of search warrants on premises occupied or used by
Members of Parliament was then in place; based on the NSW Legislative Council model
following the Breen case. In 2006 the Speaker presented this interim agreement to the New
Zealand Parliament, and indicated to the House that she would seek to have the Privileges
Committee consider it once the police investigation into the activities of Taito Phillip Field
and any subsequent action was completed.

1.86

In relation to this interim protocol, the New Zealand Select Committee of Privilege stated in
2014:399
The search warrants agreement recognises clearly that some information is
definitively protected from release by parliamentary privilege. A member
concerned can claim privilege, and a signal from the Speaker that a matter is
privileged determines the matter conclusively. We believe that these approaches
are appropriate to apply to any request for information made under any lawful
authority.

United States v. Rayburn House400 - Congressman Jefferson – United States House of
Representatives – US Court of Appeals, District of Columbia Circuit - 2007
1.87

On 20 May 2006, for the first time in US history, a Federal Congressman’s office was raided
by a law enforcement agency.

1.88

Although long accepted that material falling within the protective framework of the Speech
or Debate Clause could eventually be ruled inadmissible in a court proceeding or any other
legal proceeding (outside of the institutions of the House or Senate themselves) based on
the Speech or Debate privilege, this case is authority for the proposition that the act of a law
enforcement agency undertaking a wide-ranging examination of materials pursuant to a
search warrant — most likely materials specifically and clearly covered by the privilege — is
arguably in itself an action that raises concerns of intimidation and diminution of the
independence and autonomy of the legislative branch and its integral legislative functions at
which the Speech or Debate Clause is directed. It therefore represents the high watermark of
the non-production aspect of the US Speech or Debate Clause.

1.89

The Department of Justice had obtained a search warrant on 18 May 2006, based on an
affidavit of an FBI agent alleging bribery offences involving Congressman Jefferson receiving
funds to promote business interests in the US and Africa. The Justice Department sought the
search warrant only after the Congressman had allegedly ignored for over nine months a
subpoena ordering the Congressman to hand over the requested documents.401
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1.90

On 20 May 2006, a Saturday night, more than a dozen FBI agents spent about 18 hours in
the Congressman’s office executing the warrant. The Congressman, his attorney and an
attorney for the House of Representatives were all denied entry to the office during the
search. The FBI reviewed every paper document and seized two boxes of paper records and
imaged or copied all of the office’s computer hard drives, as well as two USB memory sticks.

1.91

The search warrant affidavit had been unusually very detailed as to investigative steps
already taken, and as well as seeking only “non-legislative evidence”, it set out “special
procedures” to be adopted by the prosecutors overseeing the investigation to handle the
seized evidence and avoid the investigators accessing “politically sensitive material” as well as
material privileged by the Speech or Debate Clause or any other pertinent privilege.

1.92

In relation to the special procedure adopted by the FBI in Rayburn, it has been said:402
In apparent recognition of the unique and constitutionally sensitive action that the
DOJ was preparing to take — it appears that no warrant to search a congressional
office had ever been sought or obtained before — the supporting affidavit
contained special procedures to guide and confine the search process. As
explained by the DOJ in its response to the district court opposing the return of
the documents to Representative Jefferson:
[T]he Government has been interested only in obtaining non-legislative act
evidence of criminal activity and has committed to implementing elaborate
procedures to avoid any information that could be covered by the Speech or
Debate Clause (or that would be non-responsive). As a matter of comity, and
out of an abundance of caution, the Government proposed, and this Court
approved, special procedures designed to accommodate the privilege and
other political sensitivities by ensuring that no document covered by the
Speech or Debate Clause would come into the possession of the prosecution
team.

1.93

The details of the special procedure were as follows:403
With regard to paper records in the offices:


a search team of Special Agents from the FBI who had no role in the
investigation (non-case agents) would examine every document in the
office and determine which documents were responsive to the list of
documents being sought;



the non-case agents were forbidden from revealing any nonresponsive or politically sensitive information they came across during
the search;



responsive documents were to be transferred to a “filter team”
consisting of two DOJ attorneys, who were not part of the prosecution
team, and a non-case FBI agent, who were to review each seized
document to address its responsiveness;

402
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those documents deemed responsive would then be reviewed by the
filter team to determine if any responsive document fell within the
protection of the Speech or Debate Clause;



non-privileged records, determined to fall outside of the Speech or
Debate Clause protection, were to be transferred to the prosecution
team, which was to have provided counsel to Representative Jefferson
copies within 10 days;



papers potentially covered by the Speech or Debate Clause were to be
catalogued in a log and the log provided to counsel for
Representative Jefferson along with copies of the papers within 20
business days;



according to the warrant, the potentially privileged papers were not to
be supplied to the prosecution team until a court so ordered.

With respect to the computer files:

1.94



a special FBI forensics team would download materials from the office
computers and transfer the downloaded files to an FBI facility, where a
search of the data would be conducted using court-approved search
terms contained in Schedule C of the affidavit;



responsive data were to be turned over to the filter team for a review;



responsive, potentially privileged computer documents were to be logged
and provided to counsel along with copies of those documents within 60
days from the start of the review;



the filter team would then request the court to review the potentially
privileged records.

Then-Speaker of the House Dennis Hastert condemned the search in a rare joint statement
with then-House Minority Leader Nancy Pelosi:404
The Justice Department was wrong to seize records from Congressman Jefferson's
office in violation of the constitutional principle of separation of powers, the
speech or debate clause of the Constitution, and the practice of the last 219 years.

1.95

On 24 May 2006 Congressman Jefferson filed a Motion for Return of Property with the U.S.
District Court for the District of Columbia,405 challenging the constitutionality of the search
and claiming that the search warrant violated the Speech or Debate Clause. A memorandum
filed in support of the motion stated that:406
[T]he delicate balance of our democratic system was disrupted when the court
authorized the executive branch to search the Member's office and peruse and
remove Speech or Debate material.
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1.96

The following day President Bush directed the Attorney General, acting through the Solicitor
General, to preserve and seal the records and make sure that no one had access to, or use of,
them.

1.97

Rayburn was heard at first instance by Chief Judge Hogan of the US District Court (District of
Columbia), and on 10 July 2006 he ruled against the Congressman’s motion for the return of
the seized items. This challenge to the seizure of documents was rejected by the District
Court, in part, because the Congressman "was not made to say or do anything," and thus "the
Speech or Debate Clause’s testimonial privilege was not triggered by the execution of the
search warrant." It held that execution of the search warrant “did not impermissible interfere
with Congressman Jefferson’s legislative activities”. The District Court admitted that some
privileged material would be subject to “incidental review”, but that:
The preconditions for a properly administered warrant that seeks only unprivileged
material that falls outside the sphere of legitimate legislative activity are sufficient
to protect against [undue Executive intrusion].

1.98

Representative Jefferson appealed the District Court’s decision.

Review of documents between the first Decision and Appeal
1.99

On 28 July 2006 the federal US Court of Appeal made a Remand Order outlining the
procedures by which the District Court should determine what information, if any, was
privileged. The Court of Appeal, pending its hearing of the matter ordered the Department
of Justice to provide Congressman Jefferson with copies of hardcopy documents seized and
copies of the electronic data with the Department’s “search terms as set out in the search
warrant” applied to the data. The District Court was then tasked with assessing, in camera,
whether or not those claims were valid. On 14 November 2006 the Court of Appeal ordered
the production to the Department of Justice those materials that Congressman Jefferson
conceded were not subject to the Speech or Debate Clause.

1.100

In response to concerns raised by Representative Jefferson and members of the House of
Representatives leadership, the Department of Justice developed and proposed “additional
procedural accommodation[s].” The additional procedures were:407

407



copies of all materials seized from Rep. Jefferson’s office will be provided
to Rep. Jefferson (and, if Rep. Jefferson chooses, he may provide copies to
House Counsel);



the Filter Team will prepare a log of the records they deem to be
privileged;



the log will identify any such records by date, recipient, sender, subject
matter, and the nature of any potential privilege;



the Filter Team will provide its log to Rep. Jefferson (and, if Rep. Jefferson
chooses, to House Counsel) to allow him the opportunity to disagree with
the Filter Team’s privilege determinations;



documents that the Filter Team determines are privileged will be returned
to counsel for Rep. Jefferson;



any disputes that may arise about whether particular remaining records
are privileged will then be resolved by the Court;

CRS Report for Congress, The Speech or Debate Clause: Recent Developments, Todd B. Tatelman, Legislative
Attorney, American Law Division, 17 April 2007, p. 6. https://fas.org/sgp/crs/misc/RL33668.pdf
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no member of the Prosecution Team will have access to any seized
documents that Rep. Jefferson claims to be privileged until the Court has
made a determination that the record is not privileged;



this accommodation obviates the concern expressed in Rep. Jefferson’s
brief that the Filter Team, applying the original procedures set forth in the
affidavit, might make a unilateral determination that a document was not
privileged and turn it over to the Prosecution Team without affording Rep.
Jefferson the opportunity to assert privilege.

Court of Appeal
1.101

The appeal was heard by the United States Court of Appeal (District of Columbia Circuit) and
heard on 15 May 2007 and decided on 3 August 2007.

1.102

The question on appeal was whether the procedures under which the search was conducted
were sufficiently protective of the legislative privilege created by the Speech or Debate
Clause.

1.103

The Executive acknowledged that the Congressman had a role to play in exercising his rights
under the Speech or Debate Clause, but the parties differed in their views as to when such an
exercise of rights was to occur.

1.104

Interestingly, the US House of Representatives, as amicus curiae, did not support
Congressman Jefferson in his wide claim of constitutional immunity based upon the
separation of powers, but maintained that the congressman should have been allowed to
‘filter’ immune material before non-immune material was seized. In making this submission,
the House of Representatives referred to the Australian Senate’s precedents, and particularly
the agreements entered into by the Senate and the AFP in relation to the conduct of
searches. The precedents of the New South Wales Legislative Council, which has successfully
asserted the immunity, were also referred to. Submissions were also made to the court by
former members of Congress, one of whom specifically recommended the Australian
procedures.

1.105

On 3 August 2007, the Court of Appeal, by a two to one majority, overturned the District
Court’s judgment. It ordered the return of all privileged documents seized in the FBI raid to
Congressman Jefferson. It held that the compelled disclosure of privileged material to the
Executive during execution of the search warrant violated the Speech or Debate Clause and
that the Congressman is entitled to the return of documents that the court determines to be
privileged under the Clause.408

1.106

The court reaffirmed the nondisclosure privilege articulated in Brown & Williamson, and then
extended it beyond civil discovery processes to the criminal context, concluding that:409
there is no reason to believe that the bar does not apply in the criminal as well as
the civil context.

1.107

The search constituted “compelled disclosure” because it necessarily involved and
contemplated the executive branch’s exposure to legislative materials, as “FBI agents had to
review all of the papers in the Congressman’s office.”410 The majority reasoned that under D.C.
Circuit precedent in Brown & Williamson Tobacco Corp. v. Williams,411 the Clause’s

408

Rayburn, 497 F.3d at 656. It also held that: “the Congressman [was] entitled to the return of documents that the
[district] court determine[d] to be privileged under the Clause.” Id.

409

Rayburn, 497 F.3d at 660.

410

Id. at 661.

411

Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408 (D.C. Cir. 1995).
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testimonial privilege extends to protect written legislative-act materials absolutely, and that
this privilege includes a protection from compelled disclosure.412
1.108

The Court of Appeal said:413
The special procedures outlined in the warrant affidavit would not have avoided
the violation of the Speech or Debate Clause because they denied the
Congressman any opportunity to identify and assert the privilege with respect to
legislative materials before their compelled disclosure to Executive agents.

1.109

In reaching its decision, the court emphasized that the Clause was meant to prevent
intrusions into the legislative process and preserve legislative independence, holding that:
… compelled disclosure [pursuant to a search] may chill the exchange of views with
respect to legislative activity. This chill runs counter to the Clause’s purpose of
protecting against disruption of the legislative process.

1.110

The search of paper files violated the Clause, but the copying of electronic files was
permissible as the President’s order prevented the investigators viewing the data before the
Congressman could review the material. The fact that the Congressman was able to review
the materials between the two hearings and that there had only been one congressman’s
office raided in history, indicated that allowing the congressman’s early involvement would
not delay or be overly burdensome for the investigation. Although, as academic Ethan
Carroll noted:414
The court denied Jefferson’s requested recovery and—in an aspect of the case that
is easy to overlook but of central importance to understanding its holding—it left
its interim remand order in place,415 opining that the appropriate accommodation
of both the Speech or Debate protection and the executive branch’s enforcement
interests are “best determined by the legislative and executive branches in the first
instance.”416

1.111

Thus, the court left open the appropriate procedure that the executive and legislature should
agree to in the future for the best protection of the legislature’s privilege:417
The court carefully distinguished between the lawfulness of searching a
congressional office pursuant to a search warrant—which the court held was
clearly permissible—and the lawfulness of the way the search was executed.418 The
court declined, however, to expressly delineate acceptable procedures that could
avoid future violations, noting only that there appears to be:

412

See Rayburn, 497 F.3d at 660 (“As ‘discovery procedures can prove just as intrusive’ as naming Members or their
staffs as parties to a suit … ‘a party is no more entitled to compel congressional testimony—or production of
documents—than it is to sue congressmen … .’”)

413

Rayburn, 497 F.3d at 662.

414

Ethan L. Carroll, The Institutional Speech or Debate Protection: Nondisclosure as Separation of Powers, 63 Duke
Law Journal 1153-1200 (2014), p. 1170. Available at: http://scholarship.law.duke.edu/dlj/vol63/iss5/3

415

Rayburn, 497 F.3d at 663.

416

Ibid.

417

Todd Garvey, Legislative Attorney, Understanding the Speech or Debate Clause, Congressional Research Service, 1
December 2017, p. 22. https://fas.org/sgp/crs/misc/R45043.pdf

418

Rayburn, 497 F.3d at 659.
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… no reason why the Congressman’s privilege under the Speech or Debate
Clause cannot be asserted at the outset of a search in a manner that also
protects the interests of the Executive in law enforcement.419

1.112

The dissenting judge was of the view that a search warrant executed on a congressman’s
office with its unavoidable but minimal exposure to records of legislative acts does not
constitute “questioning” under the Speech or Debate Clause.

1.113

The Department of Justice appealed to the Supreme Court.

Case Stated to US Supreme Court
1.114

The question of law presented to the US Supreme Court was:
Whether the Speech or Debate Clause provides a non-disclosure privilege that
bars Executive Branch agents from executing a judicially issued warrant in a
Member's office to search for non-legislative records of criminal activity.

1.115

At the time, the then Australian Senate Clerk Harry Evans wrote:420
It is not often that a matter before the United States Supreme Court has the
potential to reach into Australia and influence a basic constitutional law of this
country. Such is the situation with an issue now potentially before the Court,
involving the question of whether members of the legislature have any immunity
against the seizure of their legislative documents by executive agencies through
the execution of search warrants.
Significant developments in the law on this subject occurred in Australia, based
partly on US precedents, before the distinct question arose in Washington. There is
the possibility of the Supreme Court’s first pronouncement on the issue feeding
back into Australian law and changing the rights of members of the Parliament
here.

1.116

A group of high-ranking former Congressional staffers (led by a former Speaker’s Head of
Staff) made a submission as amicus curiae urging the Supreme Court to reject the appeal for
three reasons:


It seeks resolution of an issue - the procedures by which the executive branch may
execute a search warrant for the office of a sitting Member of Congress - that is the
subject of active, ongoing, and good faith negotiations between the political branches.
Prudence counsels that the Court avoid entreaties for resolution of this complex issue
before the coordinate branches have had a full opportunity to reach a mutually
acceptable accommodation.



The Supreme Court does not rule on hypothetical cases or give advisory opinions. The
bulk of the petition focuses on three hypothetical scenarios that the Department asserts
are implicated by the D.C. Circuit’s decision: (1) the lower court’s decision "impede[s]
searches of Members’ homes, vehicles, or briefcases," Pet. at 12; (2) the decision below has
deleterious consequences for future use of "wiretaps and pen registers directed at
Members," and (3) evidence obtained from Members of Congress in the future may be
altered or destroyed as a result of the procedures recommended by the court of appeals

419

Id.at 662. The court observed that the question of how these searches should proceed “is best determined by the
legislative and executive branches in the first instance.” Id. at 663.

420

Papers on Parliament No. 48, January 2008, "Parliamentary Privilege and Search Warrants: Will the US Supreme
Court Legislate for Australia?", Harry Evans:
https://www.aph.gov.au/senate/~/~/link.aspx?_id=68E7179EBC6E474F8B9F441B353E7B95&_z=z
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in response to a claim of privilege under the Speech or Debate Clause, id. at 20. None of
these wholly hypothetical scenarios, however, is at issue.

1.117

There is no live issue with any other circuit court of appeal decision – it is a unique case
in 225 years of Congress.

The Supreme Court declined to review the Court of Appeal’s judgment on 1 April 2008.421

Rayburn’s Implications for Australia
1.118

The Court of Appeal in Rayburn came to a position identical to that argued by the Australian
Senate in its submissions to the Australian Federal Court in Crane v Gething in 2000. At the
time Australian Senate Clerk Harry Evans predicted:422
This judgment, if allowed to stand, will be persuasive if the question again comes
before the Australian courts. With that proviso, that is not likely to happen,
because of the agreement of our law enforcement agencies to the ‘filtering’
process whereby documents claimed to be immune are withheld from seizure
pending the determination of a claim. The only gap in the Australian law is that,
due to the Federal Court’s judgment, it is not finally decided whether the courts
should be making that determination or whether the Senate itself should do so, as
in the past cases. It appears that, for the time being, the government is content to
have the Senate making that determination through a neutral third party in future
cases.
…
If the Supreme Court were to support the government’s case, such a judgment
could be found persuasive by Australian courts if the question were ever to arise
again here, and there could thereby be a feedback effect on the Australian law.
Executive agencies, urged on by law enforcement organisations, which are always
seeking to expand their investigative powers, would have an incentive to attempt
to overthrow the current agreed arrangements. Those arrangements rest
ultimately on one Federal Court judgment which in turn rests on the American law
as it then appeared. If the US law, declared by the Supreme Court, were to release
search warrants from the scope of the legislative immunity, the Australian courts
could well be persuaded to follow. This would diminish the protection which
Australian legislators currently have and open up a loophole for executive
interference with parliamentary activities.

Conflicting US Court of Appeal Decisions since Rayburn
1.119

There continues to be disagreement as to whether the US Speech or Debate Clause
encompasses a general documentary “non-disclosure privilege” that applies unrelated to
whether such documents are introduced into evidence. When accepted, as in Rayburn, this
privilege appears to be included within the testimonial component of the Clause, and may
apply in a variety of situations, including protecting Members from compelled compliance
with an administrative or civil discovery subpoena for legislative-act documents, or from
disclosures reflecting legislative acts that occur during a search executed as part of a criminal
investigation.

1.120

In recent years the U.S. Court of Appeal for the Third Circuit and the U.S. Court of Appeal for
the Ninth Circuit have held that, at least in criminal cases, the Clause prohibits only the

421

United States v Rayburn House Office Building [Jefferson case], 497 F 3d 654 (DC Cir, 2007) not reported;
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evidentiary use of privileged documents, not their mere disclosure to the government for
review as part of an investigation.
US v Renzi (2014)
1.121

US Congressman Renzi was convicted of coercing an investment company to buy land off his
business partner who funnelled money back to Renzi, and of using insurance company funds
for campaign use.

1.122

Congressman Renzi did not claim privilege initially over material presented to a grand jury,
and he himself introduced privileged material in his own defence. He subsequently objected
that privileged evidence had been obtained and used by the government in violation of the
Speech or Debate Clause to identify non-privileged evidence that had been subsequently
presented to a grand jury to indict him.

1.123

The 9th Circuit Court of Appeal based in San Francisco upheld the conviction in 2014. The
Ninth Circuit held that the Speech or Debate Clause does not prohibit the compelled
disclosure of legislative documents to the government in the course of executing a warrant
in a criminal investigation.

1.124

The Court’s decision, however, was in large part based on its view that the Speech or Debate
Clause only applied to past completed legislative Acts (ie, previous speeches, Acts amended
or passed) – and not to commitments to undertake legislative acts that the Member may or
may not do in the future. It upheld his conviction because the Clause (purportedly) only
applies after the introduction of relevant legislation, rather than during a Member’s
consideration of whether to introduce that legislation.423

1.125

The court stated that “other legitimate interests exist” and must be taken into account:


Most notably “the ability of the executive to adequately investigate and prosecute corrupt
legislators for non-protected activity.” The Court was concerned that extending the clause
to all matters “related to the legislative process” would conceivably protect any activity
by members of Congress and thereby “make [them] super-citizens, immune from criminal
responsibility.”; 424



Second, the circuit court indicated that previous decisions by the Supreme Court have
suggested that the executive branch may review legislative materials as part of an
investigation. For example, in United States v. Helstoski, the Supreme Court reasoned that
the executive branch could redact “legislative” aspects of certain documents so that the
“remainder of the evidence would be admissible.”; and



Third, the court determined that any interpretation of the Clause that permitted the
courts, but not the executive branch, to review protected legislative documents would be
inconsistent with the separation-of-powers rationale that undergirds the Clause. The
court specifically criticized the D.C. Circuit’s opinion in Rayburn on the grounds that it
prohibited “‘any executive branch exposure to records of legislative acts’ ... while noting
that the Judiciary could review evidence claimed to be privileged. “Such a distinction,” the
court stated, “cannot exist.”

423

See Renzi Pet. App. A, at 27a n.24 (Renzi II, 769 F.3d at 748 n.24). And, also in Renzi II, it further upheld his
conviction on the theory that Mr. Renzi waived his Speech or Debate Clause rights through his lawyers’ crossexamination of two Executive Branch trial witnesses, notwithstanding this Court’s prior admonition that waiver of
the Clause, if possible at all, only may be accomplished by an “explicit and unequivocal” statement of such an
intent, Helstoski, 442 U.S. at 490-94, of which, indisputably, there was none. See Renzi Pet. App. A, at 21a-28a
(Renzi II, 769 F.3d.

424

United States v. Renzi, 651 F.3d 1012 (9th Cir. 2011), at 1021, quoting Brewster,408 U.S. at 513-14.
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1.126

The precise holding of Renzi appears to be that the Clause does not prohibit the government
from reviewing protected legislative documents as part of the execution of a warrant
connected to an investigation into non legislative acts.425 In distinguishing Rayburn, the
Ninth Circuit indicated that execution of a warrant has no testimonial aspects since the
Member is not required to “respond” in any way.426

1.127

Renzi’s grounds of appeal to the US Supreme Court were unfortunately not even focused on
the non-disclosure issue, but on the past versus future legislative act question:

1.128

The US House of Representatives, as amicus curiae, nevertheless submitted the following
argument to the Supreme Court:
With respect to the testimonial/discovery privilege, the Court has not had occasion
to consider whether that privilege extends to documentary materials that reflect
legislative activities. The lower courts, however, almost without exception have
concluded that the privilege does apply to such materials, because (i)
“[d]ocument[s] . . . can certainly be as revealing as oral communications,” and (ii)
there is no logical reason why a Member should be constitutionally protected
against being compelled to testify about his or her legislative activities, but
constitutionally defenseless in the face of a subpoena or warrant for documentary
materials that memorialize, reflect, or analyze those very same legislative activities.
Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408, 420 (D.C. Cir. 1995)

1.129

On 29 June 2015 the US Supreme Court declined to hear the appeal.

In re Fattah (2015)427
1.130

US Congressman Fattah maintained an email account hosted by Google, Inc., known as
“Gmail.” Google acts as a repository, collecting emails sent and received by Gmail account
holders like Fattah. Fattah used this Gmail account for personal matters, but he also used it
for official business relating to his congressional duties. For example, Fattah asserts that he
uses his Gmail account to:428
[C]ommunicat[e] with members of Congress regarding legislative matters”; to
email “the schedule and agendas for House Committee meetings and related
congressional sessions”; and to communicate “with [his] staff regarding legislative
matters and discussions and documents directly relating to proposed legislative
matters.

1.131

In February 2014, the Government served Fattah with a grand jury subpoena seeking various
documents, including electronic data from his Gmail account. In response, Fattah turned over
some emails but objected to others on the bases of the Speech or Debate Clause, over
breadth, and relevance.429

1.132

Pursuant to Google policy, Fattah received an email from Google on 18 June 2014, stating
that it had received a search warrant from the Government seeking electronic data from his
account. Google explained that it would withhold the documents for seven calendar days,
allowing Fattah time to object to the request in a court of competent jurisdiction. Fattah filed
a motion to intervene and to quash the search warrant in the Eastern District of Pennsylvania,

425

Renzi, 651 F.3d at 1038-1039.

426

Ibid, at 1037.

427

United States Court of Appeals, Third Circuit for the Eastern District of Pennsylvania, In Re: the Search of Electronic
Communications (Both Sent and Received) In the Account of Chakafattah@gmail.com at Internet Service Provider
Google, Inc.,Appellant. No. 14–3752. Decided: 2 September 2015.

428

802 F.3d 516 (3d Cir. 2015) at 521.

429

Ibid, at 521.
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arguing that the warrant's execution would violate the attorney-client privilege and workproduct doctrine, the Fourth Amendment, and the Speech or Debate Clause.430
1.133

The District Court rejected Fattah's argument that the warrant would violate the Speech or
Debate Clause.

1.134

The Court of Appeal reiterated the Third Circuit's standard that the Speech or Debate Clause
secures a privilege of non-use, rather than of non-disclosure. The Court held:431

1.135

[W]hile the Speech or Debate Clause prohibits hostile questioning regarding legislative acts
in the form of testimony to a jury, it does not prohibit disclosure of Speech or Debate Clause
privileged documents to the Government. Instead, as we have held before, it merely
prohibits the evidentiary submission and use of those documents

1.136

The court stated that recognizing a privilege against the disclosure of documents would
allow members of Congress to:432
in effect, shield themselves from criminal investigations by simply citing to the
Speech or Debate Clause. We do not believe the Speech or Debate Clause was
meant to effectuate such deception. ... [I]t was meant to free ‘the legislator from
the executive or judicial oversight that realistically threatens to control his conduct
as a legislator.’... It is clear that the purpose, however, has never been to shelter a
Member from potential criminal responsibility.

1.137

The Court explained that:
… even if [Fattah's] private emails include a number of privileged documents, the
mere disclosure of those documents [would] not impugn the Speech or Debate
Clause.

1.138

In the alternative to quashing the search warrant, the House requested that the Court modify
the warrant and allow Fattah access to the requested records. Denying the House's request,
the Court opined that:
creating special protections for a Congressman's private email account would
encourage corrupt legislators and their aides to make incriminating
communications through private emails, knowing that they will be disclosed only
with the author's approval.

1.139

The court rested its decision primarily on the effect such a broad privilege would have on
criminal prosecutions, noting that a nondisclosure privilege during criminal investigations
would “shelter” Members from criminal responsibility and “eradicate the integrity of the
legislative process” by “unduly amplify[ing] the protections” of the Clause:433
We take seriously the sentiments and concerns of the Supreme Court that
Members are not to be “super-citizens” immune from criminal liability or process.
Permitting an interlocutory appeal of an order denying a motion to quash an
unexecuted search warrant based on the Speech or Debate Clause would set bad
precedent and insulate Members from criminal investigations and criminal process.
…

430

Ibid, pp. 521-522.

431

802 F. 3d 516 (3d Cir. 2015). https://archive.constitutionproject.org/wp-content/uploads/2017/05/Chapter-10.pdf,
p. 132.
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802 F. 3d 516 (3d Cir. 2015), at 528-29.
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Fattah, 802 F.3d at pp. 524, 528 and 529. Cited in: Todd Garvey, Legislative Attorney, Understanding the Speech or
Debate Clause, Congressional Research Service, 1 December 2017, p. 24. https://fas.org/sgp/crs/misc/R45043.pdf
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It cannot be, however, that the privilege prohibits disclosure of evidentiary records
to the Government during the course of an investigation. In re Grand Jury (Eilberg)
provides a good example. There we held that the disclosure of telephone records
containing Speech or Debate Clause privileged documents was permissible.
Moreover, we explained that the evidentiary privilege:
[was] not designed to encourage confidences by maintaining secrecy, for the
legislative process in a democracy has only a limited toleration for secrecy.
This makes good sense. If it were any other way, investigations into corrupt
Members could be easily avoided by mere assertion of this privilege. Members
could, in effect, shield themselves fully from criminal investigations by simply citing
to the Speech or Debate Clause. We do not believe the Speech or Debate Clause
was meant to effectuate such deception. Rather, the “purpose of the Speech or
Debate Clause is to protect the individual legislator, not simply for his own sake,
but to preserve the independence and thereby the integrity of the legislative
process.” That is, the Clause was meant to free “the legislator from the executive
and judicial oversight that realistically threatens to control his conduct as a
legislator.” The crux of the Clause is to “prevent intimidation by the executive and
accountability [for legislative acts] before a possibly hostile judiciary.” It is clear
that the purpose, however, has never been to shelter a Member from potential
criminal responsibility.
Any other reading of this privilege would eradicate the integrity of the legislative
process and unduly amplify the protections to the individual Member. Indeed,
“financial abuses by way of bribes, perhaps even more than Executive power,
would gravely undermine legislative integrity and defeat the right of the public to
honest representation. Depriving the Executive of the power to investigate and
prosecute and the Judiciary of the power to punish bribery of Members of
Congress is unlikely to enhance legislative independence.” We decline to strip the
legislative process, and the public, of this protection.
Accordingly, while the Speech or Debate Clause prohibits hostile questioning
regarding legislative acts in the form of testimony to a jury, it does not prohibit
disclosure of Speech or Debate Clause privileged documents to the Government.
Instead, as we have held before, it merely prohibits the evidentiary submission and
use of those documents.

1.140

Oddly, the Court of Appeal gave greater protection to legal professional privilege:434
This differs from a challenge to a subpoena requesting attorney-client privileged
documents, where, as the saying goes, you cannot “unring the bell.” In that
scenario, no remedy assuages disclosure and the privilege may very well be
destroyed. Fattah's challenge is far less serious and therefore should not receive
such protections. There is no bell to unring here—the privileged documents may
be disclosed without violating the privilege, and Fattah may avail himself of several
remedies to any alleged illegal search or seizure.

1.141

Ultimately, however, the Court of Appeal based its decision on the fact that it had no
jurisdiction to quash an unexecuted search warrant.

Academic Comment on Rayburn, Renzi and Farrah
1.142

434

Many US legal academics and commentators have reviewed the Rayburn case and the
conflicting Court of Appeal decisions that have followed in other US Circuits since 2008.

Ibid, at 529.
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1.143

The decision in Rayburn is widely criticized for turning Congress into a ‘haven for the
corrupt’. Some have expressed concern that it would render criminal investigations into
members of Congress extremely difficult as the member now holds the power to unilaterally
determine which documents sought by the investigators were privileged from production. It
is argued that the decision gave:435
no weight to the interest of anti-corruption as a matter of constitutional structure
and instead overweighed the danger of legislative chilling effects – federal
legislators becoming beholden to the other branches of government or otherwise
refraining from undertaking certain legislative acts for fear of reprisal.

1.144

One commentator wrote:436
[T]he D.C. Circuit's decision in Rayburn has hamstrung the Justice Department's
ability to discover vital evidence. Discussing the Clause, the Washington Post
recently noted that "[a] constitutional clash over whether House members are
immune from many forms of Justice Department scrutiny has helped derail or slow
several recent corruption investigations of lawmakers."' Nearly every criminal
investigation of federal legislators implicates the Clause because federal legislators' official offices are located within Washington and therefore the D.C. Circuit.
The non-disclosure privilege has even blocked the ability of federal investigators
to conduct wiretaps and other surveillance.

1.145

Some legal academics have argued against the non-disclosure privilege as being far too
broad, and point to the subsequent cases of Renzi and Farrah as a more balanced
interpretation of the Speech and Debate Clause. Yet others have lamented the apparent
weakening of the Clause in recent years as evidenced by sparse debate in Congress over
national security and intelligence issues arising in the media from prominent public
disclosures of information such as via wikileaks.437 As Michael Shenkman observes:
To be effective in oversight, Members of Congress must have not only the power
to know and understand executive branch secrets, but also to disclose and expose
them. A full Speech or Debate Clause privilege has a role to play in ensuring, for
example, that the ranking Member of the Senate Intelligence Committee does not
feel "unable to fully evaluate" a national security program because of his "inability
to consult with staff or counsel of [his] own," as Senator Jay Rockefeller told Vice
President Cheney he felt in 2oo3. Professor Kathleen Clark has explained that the
Speech or Debate Clause has an important role in guaranteeing Congress a right
to the advice of staff lawyers in intelligence oversight.
This is not, to be clear, a proposal that every Member of Congress should
effectively become an independent declassification authority. Pozen notes the
institutional incentives that discourage such hyperactivity, and Chafetz observes
that the House and the Senate both have rules preventing it. The public is best
served, however, by a Congress that could organize itself to allow such disclosures
and by an executive branch made more cautious and contemplative by knowledge
of such a congressional power.438
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1.146

Rayburn has been viewed as posing a ‘no-win’ scenario for the court, where it was to be
‘damned’ no matter which way it decided:439
Admittedly, in the Rayburn case, the appeals court faced difficult and competing
interests and issues that had no seemingly satisfactory solutions. The searching of
a Congressman's office had never occurred in the history of the United States, so
there was no precedent directly on point to which the court could turn. The
difficult and controversial nature of the issues involved in this case is evidenced by
the fact that after the raid on Congressman Jefferson's office, current and former
members of Congress on both sides of the aisle were quick to decry the actions of
the FBI. This case resulted in strange bedfellows, with former Speaker of the
House Newt Gingrich, a conservative Republican, and then House Minority Leader
Nancy Pelosi, a liberal Democrat, both publicly denouncing the Justice
Department's actions as violating important separation of powers principles.
Nancy Pelosi memorably remarked,
"Let's put it this way: The White House wouldn't like it if we sent the Capitol
Police over there to search in Karl Rove's desk.”440
However, other commentators (including Justice Department officials) claimed that
holding the search of Congressman Jefferson's office unconstitutional
"would turn congressional offices into 'sanctuaries' where members could engage
in illegal conduct."441'
As the Attorney Genera cautioned,
"[w]e shouldn't lose sight of the fact that the Department of Justice is doing its
job in investigating criminal wrongdoing, and we have an obligation to the
American people to pursue the evidence where it exists."442
In essence, the court was facing a "damned if you do, damned if you don't"
situation.

1.147

Michael Shenkman viewed the raid on Congressman Jefferson’s office as something of a
public relations disaster all round:443
I argue above that the Justice Department's search of Jefferson's congressional
office was probably constitutional, but I do not wish to suggest it was a good idea.
As former Deputy Attorney General Philip Heymann recognized in another conflict,
the investigations of the type involving Jefferson implicate political responsibility
as well as a lawyer's traditional obligations of professional responsibility. In public
corruption cases more than anywhere else, the Department of Justice must not just
"get" wrongdoers, but do so in a manner that increases popular confidence in the
process. Its legal analysis, which would have been important background
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information in a negotiation with congressional leadership, was used to foreclose
inquiry into its political responsibility and to force an unnecessary confrontation
with the Congress. The Department's action made every government actor look
bad and fuelled national suspicion of public corruption. And the bad case made
bad law when it reached the court of appeals.

1.148

Ethan Carroll suggested three strong arguments for supporting the Rayburn non-disclosure
approach applying equally to both subpoenas and search warrants:444


Maintaining Legislative Candor. The prospect of compelled disclosure of legislative-act
material will deter legislators—including those who themselves will never become the
target of investigations—from documenting or expressing their opinions with candour,
especially those opinions that are not politically popular:
Human experience teaches that those who expect public dissemination of their
remarks may well temper candor with a concern for appearances and for their own
interests to the detriment of the decisionmaking process.445
This basic deterrence effect is compounded because executive-branch officials are often
in no position to know what is or is not legitimate legislative activity, and thus will, even
in the best of faith, fail to identify legitimate legislative-act materials, resulting in false
positives.446 Furthermore, noting that the interests of Congress as an institution and
those of its members often diverge during investigations, a right of prior assertion
resting solely in the individual Member whose office is being searched will not mitigate
this deterrence, because an individual Member is likely to systematically discount the
value of protecting legislative materials not pertaining to her own conduct.



Maintaining the Oversight Function. Compelled disclosure of legislative-act material is
incompatible with Congress’s oversight function, as Congress may be investigating the
very agency conducting the search. This nearly occurred in the aftermath of the
September 11 attacks, when the FBI began investigating possible leaks from the two
congressional intelligence committees, which in turn were investigating “possible
mistakes made by the U.S. intelligence agencies, including the FBI, CIA and NSA.” A
possible constitutional crisis was avoided by the Department of Justice’s working with
both Congressional Counsels in developing a request procedure to protect Congress’s
right to prior assertion of the Speech or Debate privilege.



Maintaining Congress’s Institutional Role. Searches for documents render ineffective
Congress’s ability to retain institutional control over its materials in the face of a
subpoena, and they grant access to the legislative-act materials of other Members and of
congressional committees without the benefit of institutional participation in the
adversarial process.
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1.149

Some academics have questioned whether an 18-hour raid of a Member’s office over a
weekend and the “innocuous” viewing of privileged documents would truly be a substantial
interference with the Member’s work or actually have a “chilling” effect on their future
relationship with constituents.447 They point to the decision of the US Supreme Court in
Clinton v Jones,448 in which the court said:
We recognize that a President, like any other official or private citizen, may
become distracted or preoccupied by pending litigation. Presidents and other
officials face a variety of demands on their time, however, some private, some
political, and some as a result of official duty. While such distractions maybe
vexing to those subjected to them, they do not ordinarily implicate constitutional
separation-of-powers concerns.

1.150

Other commentators insist that, on the contrary, there could be no greater interference to
the work of a congressman:449
This Note asserts that the internal filter team used during the FBI's search of
Jefferson's Capitol Hill office breached the Speech or Debate Clause privilege when
members of the executive branch viewed and removed privileged material. The
raid clearly violated the spirit of the Clause. The Court in Powell v. McCormack held
that"[t]he purpose of the protection afforded legislators is... to insure that legislators
are not distracted from or hindered in the performance of their legislative tasks.”450 A
more distracting and hindering event can hardly be imagined than having one's
office secretly raided in the middle of the night and assorted documents seized to
be filtered at some other time and in some other location.

1.151

It is also suggested the Rayburn approach would put additional burdens on Members and
their staff (and the courts) to review privileged material before, rather than after, a seizure
and screening review of the documents by the law enforcement agency:451
Next, the court's ruling will undoubtedly force Jefferson to dedicate more time,
resources, and attention to the execution of the warrant than under previous
procedures, by forcing him to review each and every document to determine its
legislative content. The previous procedures employed by the FBI allowed the
executive branch to first determine the need for the documents in its investigation
and then to determine their legislative content. This approach, contrary to the
circuit court's view, would lessen the burden on reviewing courts. Under previous
procedures, in camera reviews focused solely on documents the FBI desired for its
investigation, but the privileged status of the documents remained unclear. Under
Rayburn II, in camera reviews will now focus on a member's diligence in preseizure assertions of the Clause. This will necessarily broaden the scope of the
review to determine whether the member of Congress properly applied the
privilege to documents beyond those required by the FBI. The additional burden
on the courts and the targeted congressman runs counter to the rationales of the
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Clause by requiring increased judicial review of privileged effects and additional
time and resources of the congressman and his staff.

1.152

Other commentators have argued that Rayburn ensures that the legislative and executive
branches maintain their respective strengths, and that leaving it to the Congress to ferret out
any instances of corruption within its own ranks is a fair price to pay for maintaining the
balance.452 It has also been suggested that Rayburn should not have been decided based on
the Speech or Debate Clause, but rather as a violation of the separation of powers principles
under the Constitution:453
[T]he special procedures outlined in the warrant by which a filter team consisting
of two Justice Department attorneys and one FBI agent would review all
documents seized by the FBI agents to determine whether any of the documents
were privileged can be seen as the executive infringing on the powers of the
judiciary. Here, the executive branch was interpreting the legal and constitutional
nature of various documents, a function that is clearly reserved to the courts.

1.153

Many US commentators have simply recommend that the crime of bribery of a Member
should be expressly excluded from any protection under the Speech or Debate Clause.454

1.154

It has been suggested that independent ‘filter teams’ of lawyers should be appointed by the
judiciary to specifically assist in searches of the offices of members of Congress:455
The judiciary can fulfil its checking and balancing role and its duty as final
determiner of the legislative privilege by appointing non-executive branch lawyers
and agents to form temporary, independent filter teams during investigations of
members of Congress. This task is consistent with the judiciary's traditional role in
criminal investigations. A judge is, as Chief Judge Hogan put it:
"not a mere rubber stamp in the warrant process, but rather an independent
and neutral official sworn to uphold and defend the Constitution.”456
Judges have long had authority to appoint special masters to oversee complex civil
discovery or to administer trusts such as the 9/11 Fund. A special master, however,
would be insufficient to protect the Speech or Debate Clause privilege. The
privilege is simply too fundamental in our system of laws to be guarded
adequately by one person. If even just for appearance's sake, the privilege must be
protected by an entire team of judicially-appointed independent filterers.
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1.155

For others, the answer lies in better drafting of search warrants by law enforcement agencies
to narrow the documents sought and to accommodate the Rayburn decision. As one US
legal academic has observed:457
[T]he Speech or Debate Clause is designed to protect the integrity and
independence of the legislative branch and preserve the separation of powers; as a
result, legislators should not be forced to respond to subpoenas, issued by the
executive branch and enforced by the judiciary, that seek to compel disclosure of
documentary evidence pertaining to legislative matters. However, the same
justifications for shielding the legislature from responding to a subpoena are not
present in the case of properly crafted search warrants, which can ensure that
investigators are only empowered to seize documents unrelated to legislative acts.
…
Moreover, the plain language of the Clause and the relevant Supreme Court cases
add support to the argument against broad search warrants. The Clause itself
speaks in absolute terms, which supports a documentary non-disclosure privilege.
The language in numerous Supreme Court cases makes clear that, as long as
members act legitimately within the legislative sphere, there is an absolute bar on
interfering with their activities. It makes little sense to read the series of Supreme
Court decisions, which unequivocally and absolutely bar interference with
legislative activities in the context of testamentary questioning, to permit forced
disclosure of documentary evidence pertaining to the same matters — the forced
disclosures constitute the same sort of interference, regardless of whether the
answers are required verbally or in written form.

1.156

Finally, it should be pointed out that successful prosecutions of members are not
uncommon. Both Fattah and Renzi are premised on the notion that the investigation and
prosecution of corrupt members would be impossible if a document nondisclosure privilege
were adopted. But since 1901 there have been at least 70 successful prosecutions of
members of Congress (64 representatives and 6 senators).458 In many cases the convictions
were obtained (and affirmed) though the clause operated to block the introduction of certain
evidence. This occurred, for example, in the prosecutions of Representative Jefferson
following Rayburn.

1.157

John D. Friel has put forward one of the more convincing arguments that Rayburn simply
continues the US Supreme Court’s trend of broad interpretation of the Speech and Debate
Clause and that both a non-disclosure privilege and an acceptance that the determination of
privilege is that of the Member/House and not the executive are consistent with that
trend:459
The D.C. Circuit in Rayburn deftly walked a constitutional tightrope, recognizing
the issue before it not as one of the constitutionality of a search pursuant to a
warrant, but of the application of recognized Speech or Debate Clause principles
to the Justice Department's review of legislative documents found in a legislator's
office. The court's acute disposal of the notion that a warrant qualified the scope
of the Clause was both insightful and momentous. Having moved beyond the
historic facts of the suit, the court freed itself to examine the search purely within
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the issue of executive review of Congressman Jefferson's privileged documents in
several important ways.
First, the Rayburn decision is notable for its application of Brown & Williamson's
broad nondisclosure framework of the Speech or Debate Clause to search warrants
issued in criminal cases. The Rayburn court employed a chain of logic that
recognized the role of the Clause as an absolute protection against inquiry into
privileged legislative conduct or documents. In the eyes of the court, such absolute
breadth could not be qualified by the constitutional assurances included in a valid
search warrant. Rather, the court properly concluded that criminal investigations
into the conduct of legislators will be subject to the same level of judicial scrutiny
and concern for the legislative process as private civil suits that either name
legislators as parties to the suit or seek discovery of legislative documents.
Second, the D.C. Circuit perceptively applied the principle of non-disclosure
despite the fact that the search actively sought only non-privileged material.
Rayburn's extension of the doctrinal assessment of Brown & Williamson and its ilk
represents the first case to address criminal discovery proceedings that do not
target information that is privileged under the Speech or Debate Clause. The
circuit court recognized that the absolute nature of the privilege necessarily barred
any review of privileged material, regardless of the stated scope of the inquiry.
Thus, the Rayburn court's application of legislative immunity in the search of
Congressman Jefferson's office represents a conscientious and astute application
of the Supreme Court's stated preference for broad interpretation of the Clause.
Finally, the Rayburn decision is notable for its attempt to satisfy the competing
interests of legislators and the Executive. The circuit court distinguished between
the balancing of an absolute privilege and the potential for satisfaction of both the
legislative privilege and the Executive's interest in law enforcement. Thus, the
court's analysis concluded that the true violation of the Clause occurred only
because the Executive reviewed privileged material prior to the legislator's
opportunity to assert the privilege. In so doing, the court effectively recognized
that the testimonial privilege is one of absolute, preemptive nondisclosure,
regardless of the nature or scope of the inquiry.

Mr Damian Green MP – United Kingdom House of Commons –2008
1.158

At 7am on 27 November 2008, Mr Damian Green MP was arrested by the London
Metropolitan Police on suspicion of conspiring to commit misconduct in public office and on
suspicion of aiding and abetting misconduct in public office. The Member’s office in the
United Kingdom House of Commons’ parliamentary precinct was searched by the Police
without warrant, based on a signed permission slip signed by the House’s Serjeant at Arms.

1.159

As the then Clerk of the House of Commons noted in a Memorandum of Advice to Members
following the search of Mr Green’s office:460
The principle of privilege most relevant to the matter of precincts is that of
exclusive cognisance which gives Parliament control over all aspects of its own
affairs and, inter alia, the power to punish anyone for behaviour interfering
substantially with the proper conduct of parliamentary business. It also confers
upon the Speaker authority to act in the precincts, for example over matters of
security. The second consideration is the extent to which searches of Members’

460
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offices within the precincts might interfere with proceedings or impinge upon the
protection afforded by Article IX of the Bill of Rights.

1.160

The Clerk of the House, acting on the Speaker’s behalf wrote to the Metropolitan Police
immediately after the seizure, warning them that any privileged material in their possession
would have to be returned to the Member. With the agreement of both parties and so as not
to interfere with the criminal investigation, officers of the House made a preliminary
inspection of both the hardcopy and electronic material to identify such of it that might be
protected by parliamentary privilege. Material so identified was returned to Mr Green by the
Metropolitan Police.461

1.161

It was made clear to all parties that the inspection by officers of the House was a preliminary
one and did not claim to settle the matter of privilege should a prosecution have been
proceeded with. In that circumstance, the House can seek to intervene in any proceedings to
assert its privileges. It should be noted that such intervention, by the UK Attorney General in
the Speaker’s name, is not unusual and had happened on a number of occasions before the
Green case.462

1.162

In a statement to the House on 9 December 2008, the Speaker announced that:463
With regard to the incident involving the hon. Member for Ashford (Damian
Green), no access was given to data held on the server, as [the Parliamentary
Information and Communications Technology service] was not instructed to do so
by the Serjeant at Arms. No access will be given unless a warrant exists and I
approve such access.

Sportsbet Pty Ltd v State of New South Wales & Others - Federal Court of Australia – 2009
1.163

In the case of Sportsbet Pty Ltd v State of New South Wales & Others,464 Sportsbet sought
orders from the Federal Court for the production of various documents from government
agencies. The State Government of New South Wales identified three groups of documents
that it said were protected from disclosure by parliamentary privilege: –
(i)

documents constituting or recording communications with Parliamentary Counsel
for the purpose of preparing a draft bill,

(ii) documents created for the purpose of a Minister’s use in Parliament, and
(iii) documents relating to the preparation of a draft bill.

1.164

Whilst finding that documents relating to the drafting of a bill and ministerial briefing notes
had only a tenuous link to proceedings in Parliament and were also used for a variety of
other purposes by the Executive, Jagot J accepted that one particular document:465
… should be inferred to have been created for the purpose of a Minister
conducting business in Parliament. It is thus protected by parliamentary privilege.
Consistent with the approach in Rowley v O'Chee, I consider that the privilege
protects the document from disclosure and not mere use. The purpose for which
the other document in this category (Exhibit CM1, Vol 2, 64) was created is less
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clear from its face. Frank Marzic, the manager of racing policy in the Office of
Liquor, Gaming and Racing (the OLGR), attested that he prepared this document
for the Minister’s use in Parliament. This is confirmed by the last attachment,
described as House Notes. Accordingly, I infer that the whole was created for a
Minister’s use in Parliament. It too is thus protected by the privilege.

In the matter of Opel Networks Pty Ltd (in Liq.)466 - Supreme Court of New South Wales – 2010
1.165

Liquidators of OPEL Networks Pty Ltd (in liq) sought orders from the Supreme Court of New
South Wales for orders for the production of documents directed to the Department of
Broadband Communications and the Digital Economy. The Department objected to the
production of certain documents on various privilege grounds.

1.166

Austin J of the Supreme Court of New South Wales noted the decision in O’Chee v Rowley
and stated:467
As I understand their Honours' reasoning, it is not the inconvenience of having to
copy documents and attend to production that causes the Bill of Rights to be
attracted; it is that if Parliamentarians can be forced to produce for external
purposes the documents they prepare for Parliamentary debate, they will be
deterred from preparing such documents in future.

1.167

Austin J then followed O’Chee v Rowley in holding that the compulsory production of
question time briefings “would impeach proceedings in Parliament”,468 on the basis that if
they were amenable to an order for production :
… officers whose tasks it is to prepare those documents will be impeded in their
preparation, by the knowledge that the documents may be used in legal
proceedings and for investigatory purposes that might well effect the quality of
information available to Parliament.

1.168

Austin J observed:469
To take a step that would have that consequence would, I think, derogate from the
force of the Bill of Rights and run contrary to the historical justification for that
legislation.

Senator Stephen Conroy – Australian Senate – 2016
1.169

The AFP search warrant guideline adopted federally in 2005 was given its first major test
when on 19 and 20 May 2016 the AFP executed search warrants at offices and homes of
Senator Stephen Conroy, the home of a staff member and the Senator’s Parliament House
office.

1.170

The AFP was investigating a complaint by the National Broadband Network (NBN) Co Ltd
regarding unauthorised disclosure of information by NBN employees to the Senator.

1.171

In accordance with the guideline, Senator Conroy claimed parliamentary privilege over the
seized documents which were delivered into the custody of the Clerk. Senator Conroy
maintained his claim of privilege and asked for the question to be placed before the Senate
for determination.
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1.172

A different statutory regime was in force in the Commonwealth than in New South Wales.
So while parliamentary privilege in NSW relies on the common law doctrine of 'reasonable
necessity' (alongside other sources), the Commonwealth relies on the definition in s 16(2) of
the Parliamentary Privileges Act 1984 (Cth) which states: '…proceedings in Parliament means
all words spoken and acts done in the course of, or for purposes of or incidental to, the
transacting of the business of a House or of a committee'.

1.173

The test adopted by the Senate Privileges Committee to determine privileged documents
was therefore a slightly amended version of the NSW Breen test, as follows:
STEP 1: Were the documents brought into existence in the course of, or for
purposes of or incidental to, the transacting of business of a House or a
committee? YES falls within “proceedings in Parliament”. NO move to step 2.
STEP 2: Have the documents been subsequently used in the course of, or for
purposes of or incidental to, the transacting of the business of a House or a
committee? YES falls within “proceedings in Parliament”. NO move to step 3.
STEP 3: Is there any contemporary or contextual evidence that the documents
were retained or intended for use in the course of, or for purposes of or incidental
to, the transacting of the business of a House or a committee? YES falls within
“proceedings in Parliament”. NO report that there are documents which fail all
three tests.
Note: Individual documents may be considered in the context of other
documents.

1.174

The Senate used this test to reach a determination on privilege without the need to inspect
the documents and other things themselves, relying upon the description in the Senator’s
submission, the warrant and the intersection between the documents seized and the
parliamentary responsibilities of the Senator.470

1.175

The search itself, however, involved alleged breaches of the AFP guideline; and the Senator
claimed the investigation itself was a contempt of parliament through the improper
interference with his capacity to carry out his functions, including his work on the NBN Select
Committee. The AFP raids have been the subject of at least four Senate Committee of
Privileges reports. Privilege was upheld over the entirety of the evidence seized and access
to the documents was denied to the AFP. No contempts were established as denial of access
to the evidence was considered sufficient protection of parliamentary privilege.

Senator Richard Burr – United States Senate – FBI – February 2020
1.176

In February 2020 in the United States’ District of Columbia (the same Court of Appeals circuit
that decided Rayburn in 2008) a United States’ senator was under investigation in a COVIDrelated insider-trading case. Senator Richard Burr was alleged to have divested his
substantial stocks (almost USD $1.7m) in a hotel chain after hearing private evidence in a
Senate committee hearing in February about COVID-19.471

1.177

It was reported that:472
Days before the stock sale, Burr had co-authored an opinion piece that sought to
reassure the public about the government's response to coronavirus. However,

470

Senate Committee of Privileges Search Warrants and the Senate 164th Report, March 2017 p 8.

471

Prosecutors face constitutional hurdle investigating US senator’s stock trades, Evan Perez et al, CNN online, 22
May 2020: https://edition.cnn.com/2020/05/22/politics/richard-burr-prosecutors-stocks/index.html

472

DOJ Drops Insider Trading Investigation Into Sen. Richard Burr, Vanessa Romo, KUOW, 19 January 2021.
https://www.kuow.org/stories/doj-drops-insider-trading-investigation-into-sen-richard-burr

Appendix 2

A summary of relevant legal cases and practical case studies

167

two weeks after selling his shares, he privately warned a group of well-connected
constituents that the virus was "much more aggressive in its transmission than
anything that we have seen in recent history," comparing it to the 1918 flu
pandemic.

1.178

The FBI seized Senator Burr’s iPhone473 and have established a similar independent review
team as in Rayburn in order to examine the iPhone contents, but this time the FBI are
cooperating with both the Senator’s and the Senate’s attorneys. Interestingly, the Senator’s
attorney was one of the prosecutors in Rayburn.474 The FBI had earlier served a warrant on
Apple to get the Senator's iCloud data.475 Based on the information provided, the FBI
obtained a second warrant to seize Burr's iPhone at his home.476 The Los Angeles Times
reported:477
Such a warrant being served on a sitting U.S. senator would require approval from
the highest ranks of the Justice Department and is a step that would not be taken
lightly.

1.179

In relation to accessing Apple’s iCloud data for iPhones, it was reported that:478
Apple can decrypt an iCloud backup and provide the information to authorities
when ordered to do so via a warrant, because the company views privacy and
security issues differently between physical devices that can be lost and iCloud.
With iCloud, it needs to be accessible by Apple so that it can restore the data for
the user.
iCloud backups contain iMessages and texts, content purchase history, photos and
videos, device settings, app data, voicemail password, and health data. Backups
don't include information that's easily downloadable, such as emails from servers
or apps, and while iCloud backup does encompass iCloud keychain, Wi-Fi
passwords, and passwords for third-party services, that information is encrypted in
a way that makes it inaccessible to Apple.

1.180

It is noted, however, that Apple has reportedly drawn the line in its assistance law
enforcement agencies with investigations:479
Apple is not a stranger to providing help to the government and agencies, when
due legal process is applied. It is even rumored that Apple dropped plans to
encrypt iCloud backups based on the FBI's request, as it would prove useful during
investigations, however, multiple reports have refuted these claims.
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Despite providing complete data backups, which provide sufficient personal
information for investigations, Apple still refuses to help unlock iPhones for the
FBI. The company draws the line there as it believes that a backdoor, once created,
would fall in the wrong hands, which would put the privacy and security of almost
a billion devices at risk. It should also be noted that the FBI is still able to unlock
some iPhones, even the latest iPhone 11 Pro, by using tools like Graykey.

1.181

It was reported that Senator Burr made 33 different stock sales on February 13, one day after
his Intelligence Committee and the Senate committee on health issues, had early briefings
about the coronavirus. The Los Angeles Times reported that these stock sales amounted to
between $628,000 and $1.72 million.480 A significant portion of those stocks were in
businesses that we hit by the market drop a week later.481

1.182

There were legal difficulties facing the prosecutors by both the speech and debate clause
and the question as to whether information about an imminent global pandemic was “inside
information” in relation to specific hotel shareholdings.

1.183

Senator Burr temporarily stepped aside as Chairman of the Intelligence Committee, and
referred the matter to the Senate’s Ethics Committee for review.482

1.184

On 19 January 2021 the Department of Justice advised Senator Burr that the investigation
had concluded.483

Hon Shaoquett Moselmane – New South Wales Legislative Council – June-July 2020484
1.185

The AFP executed search warrants without prior warning on the parliamentary office and
home of Hon Shaoquett Moselmane MLC on 26 June 2020 and in relation to the data and
emails of Hon Shaoquett Moselmane MLC on 24 July 2020. The AFP were seeking to obtain
evidence against one of the Member’s staff, Mr Zhang, under the Commonwealth’s so-called
“foreign interference” laws.485

1.186

Since 2010 the NSW Legislative Council Privileges Committee has maintained an informal
agreement with the AFP that should the matter ever arise, the AFP would use the same
guidelines that are the subject of a memorandum of understanding with the Commonwealth
Parliament: The AFP National Guideline for Execution of Search Warrants where Parliamentary
Privilege may be involved.

1.187

The President granted permission for the execution of the warrant on Mr Moselmane’s
parliamentary office on the condition that the Clerk of the Parliaments or the Deputy Clerk
be present at all times during the search and the member or his legal representative had the
opportunity to make claims of parliamentary privilege over any items seized. It was agreed
between Mr Moselmane’s legal representative and the AFP that any items subject to a claim

480
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of privilege would be delivered into the safekeeping of the Clerk or Deputy Clerk as the
neutral third party.486
The review of parliamentary privilege – identifying the relevant evidence
1.188

The parties agreed to the following review procedure:487


The Clerk, Mr Moselmane and Mr Zhang’s legal representatives and the AFP
investigation team attended a function room in the Parliament for five days with the aim
of narrowing the evidence by identifying only the specific items of interest to the
investigation.



The evidence held by the Clerk was taken to the room, and at the conclusion of each day
the room was locked.



At the conclusion of the first three days the evidence was retained by the Clerk, together
with additional items created as a result of the searches, such as translations of
documents, recordings of phone calls and USBs containing documents saved from the
original evidence.



The Clerk obtained written guarantees from the head of the AFP investigation unit at the
end of each day that no items were copied/imaged and removed from Parliament House
or sent back to Headquarters during this time. This step was requested because of the
occurrence in the Conroy matter, where the AFP investigation relayed images of the
evidence back to a remote location, leading to allegations of interference with
parliamentary privileged material and a possible contempt of the Senate. This assurance
extended to translations that were made of documents, with all electronic and hard
copies of translations provided to the Clerk and no copies retained by the AFP.



Mr Moselmane’s legal representative was offered the opportunity to be present during
the AFP review of the evidence but declined provided the Clerk or Deputy Clerk was
present at all times during the time the evidence was in the room and that the officers
prepared an independent list to verify the access to documents. This was undertaken,
and both the Clerk and the AFP provided a record of the documents accessed to Mr
Moselmane’s representative.



Following these three days of review a detailed list of the items relevant to the
investigation was prepared, with descriptive titles to identify the documents sought. This
was provided to Mr Moselmane’s legal representative with a request to clarify whether
claims of parliamentary privilege were still maintained over the items identified in the
narrowed down list of documents and other things.



Over the remaining two days the same process was adopted for Mr Zhang’s material,
with his legal representatives present at all times.



A further search warrant was executed in July to enable searches of the hard drives of the
parliamentary IT files and emails of Mr Moselmane and Mr Zhang, at Parliament House.
The warrant was executed in the Jubilee Room on Friday 24 and Saturday 25 July 2020,
with the Clerk or Deputy Clerk present at all times as independent observers and as the
custodian of the evidence. The legal representatives of Mr Moselmane and Mr Zhang
attended during the searches. At the conclusion of the searches electronic copies of the
documents identified were prepared by the AFP and provided to the Clerk, and the IT
equipment was returned to the Director of Information Services. The AFP investigation

486
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unit provided written confirmation to the Clerk on 27 July that no documents had been
copied/imaged and removed or transmitted outside of Parliament House. All items were
removed from AFP computers and storage devices prior to departing the premises.


Following the execution of the further warrants, the legal representative of Mr
Moselmane was on 27 July 2020 provided a new detailed index of the documents and
given an opportunity to claim privilege over these new items. On 28 July 2020 Mr
Moselmane’s legal representative advised that privilege was claimed over a number of
these items.

The review of parliamentary privilege – the test
1.189

The 2003 three-step Breen test (see above) for reviewing documents for parliamentary
privilege was once again considered by the NSW Legislative Council Privileges Committee. It
also had reference to the modification made to that test by the Senate Privileges Committee
in the Conroy matter (see above).

1.190

The Privileges Committee resolved that the Senate test be adopted to guide its assessment
of the documents in dispute for the purposes of the Moselmane inquiry. It also
recommended that this modification to the Breen test be adopted in any future
determinations as to whether an item attracts parliamentary privilege, being a 'proceeding in
parliament'.488

1.191

At its first meeting on 11 August 2020 to consider the inquiry, the Privileges Committee
resolved that:489

1.192



Mr Moselmane be invited to make a submission to support his claims of privilege by 26
August 2020;



on receipt of the submission, it be forwarded to the Commissioner of the AFP to respond
to the submission by 8 September 2020; and



that both Mr Moselmane and the Clerk of the Parliaments be invited to respond, if they
wish, to the AFP submission by Tuesday 15 September 2020.

Although the terms of reference enable the Privileges Committee to access the evidence held
by the Clerk, it did not consider this necessary unless the submission process failed to resolve
disputes over the claims of privilege. As it was, Mr Moselmane in his submissions reduced
the number of documents over which he claimed privilege from 119 down to 12. Both the
AFP Commissioner and the Clerk’s submissions supported the determination that the 12
documents were protected by parliamentary privilege, and the Clerk confirmed that the 107
documents no longer subject to a claim of privilege were, indeed, in his view non-privileged.
The 107 documents were therefore able to be released to the AFP by the Clerk.490

Northern Territory Legislative Assembly – ICAC - March 2021
1.193

On 25 March 2021 the Legislative Assembly of the Northern Territory approved a request
from the Independent Commission Against Corruption (ICAC) that, notwithstanding a
Supreme Court determination procure provided for in the legislation, the ICAC itself may, as
a consequence of a vote of the Assembly, determine whether material it has seized from a
Member is subject to parliamentary privilege.

488
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1.194

By letter dated 23 March 2021, the ICAC requested the Assembly to authorise the disclosure
to the ICAC of three mobile telephones and a laptop computer and their contents belonging
to the Member for Blain, pursuant to s 55(2)(g) of the Independent Commissioner Against
Corruption Act 2017 (NT) (ICAC Act). It is possible that the Devices contain information which
is the subject of parliamentary privilege.491

1.195

Section 55(2)(g) of the ICAC Act empowers the ICAC to make a statement to request the
Assembly to authorise inter alia the disclosure to the ICAC of information or an item that is
or may be the subject of parliamentary privilege.

1.196

The Assembly made no claim of parliamentary privilege. The ICAC Act makes provision for
the Assembly claiming against the ICAC that particular material is the subject of
parliamentary privilege. Section 88(2) sets out the procedure which an authorised officer
must follow once a claim for parliamentary privilege has been made.

1.197

Section 88 of the ICAC Act prohibits the ICAC2 from accessing information once a claim for
parliamentary privilege has been made. It requires the ICAC to seal the information and
provide it to the proper officer of the Supreme Court if the ICAC wishes to contest the
privilege claim. Section 89(l)(b) then obliges the ICAC to bring an application in the Supreme
Court within 7 days and the Supreme Court is by s 90(1) required to determine whether or
not the material is the subject of parliamentary privilege. Section 90(3) mandates the Court
to order that the material be returned to the Assembly or its representative where the Court
has determined that the whole of the material is the subject of the privilege. A similar
obligation is imposed on the Court by s 90(5) where only part of the material is privileged.

1.198

The NT Chief Minister, in moving his motion to allow the ICAC to review possibly privileged
material, proposed:492


The Assembly notes the request from the ICAC.



The Assembly authorises the ICAC to examine all of the content of the seized devices to
consider whether information on or accessible through the device is subject to
parliamentary privilege.



That examination of the seized devices occurs in the presence of the Solicitor-General
(SG) of the Northern Territory or his or her nominee in a capacity on behalf of the
Assembly and the legal representative nominated by the Member for Blain.



The information discovered on the devices is known to the ICAC the SG and Blain's
counsel all at the same time.



The ICAC will not will not look at any item if privilege is claimed unless the procedure
available under section 90 of the ICAC Act has been followed and the Supreme Court has
determined the material is not privileged.



The SG is authorised to make any claim for privilege on behalf of the interests of the
Legislative Assembly and is also authorised to abandon such a claim.



The ICAC may not use privileged material as evidence and may only access it to
determine if it might be privileged.

491
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The ICAC reserves any right it may have to use section 89 of the Act to bring a matter
before the Supreme Court.

1.199

Interestingly, in addition the ICAC had requested the Assembly to authorise it to use two
speeches made in the House by the Member for Blain. This would amount to a purported
waiver of parliamentary privilege, and this additional request was ultimately not pursued any
further by the ICAC.493

1.200

In advice to the Members of the NT Assembly, it was noted by the Clerk of the Assembly that
the process for making of a public statement or request by the ICAC to the Assembly was
never meant to be used to bypass the Supreme Court parliamentary privilege determination
procedure in s. 88 of the ICAC Act. Rather, s. 55(2)(g) simply reflected the historical practice
in the UK House of Commons and Australian House of Representatives of the House
granting its permission (formerly referred to as 'leave') for the production of non-contentious
parliamentary records as well as for the attendance of House employees as witnesses to a
court.494

1.201

The Clerk noted:495
It is notable that while this process provides a means of obtaining access to
privileged parliamentary records in response to rules the Parliament has imposed
on how it allows such access, this process in no way affects the nature of the
privilege of any material or the use that such material may be subject to.
The nature of parliamentary privilege is defined by law, and is not subject to
resolutions of the Assembly and cannot be waived by the Assembly.
It is submitted that section 55 cannot be taken to allow the waiving of privilege by
the Assembly in any way.
The process for access to parliamentary records for which the power to make
public comment appears to be given in section 55 applies to records of the
Assembly.
It does not relate to a Member's records as the Assembly has no ownership or
control over a Member's records.
It is not within the power of the Assembly to authorise the disclosure of material
belonging to a Member. While the material may have parliamentary privilege, it
does not belong to the Assembly.
…
If the motion is instead to seek some waiver of privilege by the Assembly, it is well
established that the Assembly can only do so by legislation.
In the absence of the ICAC engaging section 86(3) of the Act, the purpose of which
is presumably to enable the Assembly or its representative to assert a claim of
privilege where appropriate, it is not clear how to proceed.
It is however very doubtful that the Assembly should now seek to circumvent the
process provided by the ICAC Act by asserting an authority for which there is no
clear power.
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GLOSSARY
Term

Definition

ADG

Acting Director General

AFP

Australian Federal Police

AG

Attorney General

ASIO

Australian Security Intelligence Organisation

CCC

Corruption and Crime Commission of Western Australia

CCM Act

Corruption, Crime and Misconduct Act 2003 (WA)

Cth

Australian Commonwealth Government

DG

Director General

DPC

Department of the Premier and Cabinet

IT

Information Technology

LC

Legislative Council

MOU

Memorandum of Understanding

NSW

New South Wales

PPC

Procedure and Privileges Committee

SSO

State Solicitor’s Office

UK

United Kingdom

US

United States

WAPOL

Western Australia Police Force
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Standing Committee on Procedure and Privileges
Date first appointed:
24 May 2001
Terms of Reference:
The following is an extract from Schedule 1 of the Legislative Council Standing Orders:
'1.

Procedure and Privileges Committee

1.1

A Procedure and Privileges Committee is established.

1.2

The Committee consists of 5 Members, including the President and the Chair of Committees,
and any Members co-opted by the Committee whether generally or in relation to a particular
matter. The President is the Chair, and the Chair of Committees is the Deputy Chair, of the
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1.3

With any necessary modifications, Standing Order 163 applies to a co-opted Member.

1.4

The Committee is to keep under review the law and custom of Parliament, the rules of
procedure of the Council and its Committees, and recommend to the Council such alterations
in that law, custom, or rules that, in its opinion, will assist or improve the proper and orderly
transaction of the business of the Council or its Committees.'
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