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REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND STATUTES
REVIEW
IN RELATION TO THE

NATIONAL GAS ACCESS (WA) BILL 2008

1

REFERENCE AND PROCEDURE

1.1

The National Gas Access (WA) Bill 2008 (Bill) was introduced into the Legislative
Council on 27 November 2008 by Hon Peter Collier MLC, Minister for Energy
(Minister).1 Following its Second Reading, the Bill stood automatically referred to
the Uniform Legislation and Statutes Review Committee (Committee) pursuant to
Standing Order 230A.

1.2

The Committee is required to report to the Legislative Council on its inquiry into the
Bill not later than 30 days of the day of the referral pursuant to Standing Order
230A(4).

2

INQUIRY PROCEDURE

2.1

The Committee’s inquiry into the Bill proceeded by way of a hearing on 16 February
2009 with representatives from the:


Office of Energy; and



Dampier Bunbury Pipeline (DBP).

2.2

The Committee extends its appreciation to the witnesses for their attendance and
assistance. A transcript of the hearing is provided at Appendix 1.

2.3

The Committee advertised the inquiry in The West Australian of 13 December 2008
and wrote to stakeholders, a list of which is attached at Appendix 2. Two
submissions were received.2 Details of the inquiry were published on the
Committee’s website.

3

UNIFORM LEGISLATION

3.1

National legislative schemes implementing uniform legislation take a variety of forms.
Nine different structures, each with a varying degree of emphasis on national

1

Hon Peter Collier MLC Minister for Energy, Western Australia, Legislative Council, Parliamentary
Debates (Hansard), 27 November 2008, pp 596-598.

2

These were from Alinta Sales Pty Ltd and DBNGP (WA) Nominees Pty Ltd.

1
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consistency or uniformity of laws and adaptability, have been identified. The
structures are summarised in Appendix 3. The Bill resembles Structure 3: Template,
Co-operative, Applied or Adopted Complementary Legislation.3
3.2

When scrutinising uniform legislation, the Committee considers various ‘fundamental
legislative scrutiny principles’. Although not formally adopted by the Legislative
Council as part of the Committee’s terms of reference, the Committee applies the
principles as a convenient framework.4 These principles are set out in Appendix 4.

4

BACKGROUND TO THE BILL

4.1

Australia has significant natural gas reserves as may be seen in the following Map,
published by the Australian Energy Regulator (AER).

3

Here a jurisdiction enacts the main piece of legislation, with the other jurisdictions passing Acts which do
not replicate, but merely adopt that Act and subsequent amendments as their own.
Further background on fundamental legislative principles can be found in a report by the predecessor
Committee, the Standing Committee on Uniform Legislation and General Purposes. Refer to Western
Australia, Legislative Council, Standing Committee on Uniform Legislation and General Purposes,
Report 23, The Work of the Committee During the Second Session of the Thirty-Sixth Parliament - August
13 2002 to November 16 2004, November 2004, pp4-9.

4
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4.2

4.3

Currently, gas pipeline access is regulated under a National Third Party Access Code
for Natural Gas Pipeline Systems, which operates under the gas pipeline access Acts
in each state and territory. Shortcomings of the existing regime identified by the
Office of Energy include:


slow and ineffective governance;5



tension between differing statutory objectives;6



an ‘all or nothing’ approach to coverage in the regime. If a pipeline meets
all the criteria for coverage it is subject to full price regulation including up
front regulatory assessment of prices and periodic assessment of reference
tariffs. If not covered, the pipeline is deregulated with no price regulation.
Prices are resolved through commercial negotiation;7and



distortion of investment incentives that deter higher risk projects and
pipeline investment.8

In an article titled: “Australia’s Natural Gas: Issues and Trends”, Mr Mike Roarty,
Researcher, Australian Parliament, explained:
Access to the network of pipelines by new producers and traders is
paramount for increased wholesale and retail competition. However,
prices of third party access to covered pipelines—that is ones subject
to determination by an external regulator—may be considered
inadequate by the pipeline owner.
A pipeline developer would have a reluctance to build anything
excess capacity unless there was a degree of certainty on earning a
competitive rate of return on this additional investment. Additionally
a new proponent may pay too high a price for a pipeline network. A
case in point is a former purchaser of the Dampier to Bunbury
pipeline, Epic Energy. This company went into liquidation as the
determined regulated tariff was far lower than necessary for the
company to earn a return on its investment.

5

Letter from the Office of Energy, 3 February 2009, p2.

6

As judicially pronounced in Re: Dr Ken Michael AM; Ex Parte Epic Energy (WA) Nominees Pty Ltd &
Anor [2002] WASCA 231.

7

Michael J F Sweeney, Reform of the Gas Access Regime, Decision of the Ministerial Council on Energy,
Australian Resources and Energy Law Journal, Vol 25 No 2, August 2006, p145.

8

Letter from the Office of Energy, 3 February 2009, p2. For an explanation of this factor, see the evidence
of Mr Rasmus Moerch, Acting Senior Manger Regulatory Policy, Office of Energy, Transcript of
Evidence, 16 February 2009, p4 at Appendix 1.
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Recent trends include pipelines being built exactly to capacity which
effectively restricts third-party access. This development however
restricts gas transportation in Australia to a certain extent and poses
a significant threat to the efficient use of natural resources.
This problem of regulated prices now deterring investment is not
specific to pipeline infrastructure and it applies equally to other
industry sectors where third party access is sought to established
infrastructure, for example, to rail and telecommunications networks,
and to ports.9
4.4

Under reforms first agreed to in the Australian Energy Market Agreement 2004
between all States and Territories, the current Gas Law and Gas Code are to be
replaced with the National Gas Law and National Gas Rules.10

4.5

The Explanatory Memorandum (EM) reveals that the Bill implements the national gas
access reforms embodied in the National Gas Law (South Australia) Act 2008, (the
National Gas Law) where South Australia was the lead legislator and all nine
jurisdictions agreed to participate.

4.6

The National Gas Law is now in place in the eastern states, with the Commonwealth,
and all the States and Territories (with the exception of Western Australia), agreeing
to introduce legislation, known as ‘Application Acts’, to apply the National Gas Law
as law in their own jurisdictions.

4.7

Application legislation occurs where a jurisdiction (in this case, South Australia)
enacts the lead piece of legislation such as the National Gas (South Australia) Bill, and
other jurisdictions pass Acts which do not replicate, but merely apply that Act and
subsequent amendments as their own.

4.8

A disadvantage of application legislation is the inability to amend the lead piece of
legislation, this being left to South Australia. NSW and Victoria identified this factor
as frustrating both the committee review and parliamentary debate phases of their
respective application Acts.

4.9

The Committee noted that NSW, Tasmania, Victoria and the Northern Territory
received Royal Assent of their application Acts approximately one month before
Royal Assent of the National Gas (South Australia) Bill.11 In fact, NSW passed its

9

Mr Mike Roarty, Parliament of Australia, Research Paper, Australia’s Natural Gas: Issues and Trends,
Science, Technology, Environment and Resources Section, 1 April 2008, No. 25, 2007–08, p15.

10

The Australian Energy Market Agreement 2004 was amended in 2006.

11

South Australia on 22 July 2008 but Victoria on 17 June 2008; NSW on 19 June 2008; Tasmania on 26
June 2008 and Northern Territory on 24 June 2008.

5
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application Act the night before the South Australian upper house commenced
debating the National Gas (South Australia) Bill.
4.10

The Committee noted that the National Gas (South Australia) Bill was not sent to a
parliamentary committee for oversight.12 The clauses were not substantively debated
in the South Australian House of Assembly13 and in the upper House, only one
ecologically sustainable development type amendment to the national gas objective
was proposed. It was defeated on the grounds that “providing a legislative framework
that supports investment in the ongoing development of the gas industry …will be
assisted by the legislative package”.14

4.11

South Australia was clearly reluctant to disturb the legislative proposal as agreed at
ministerial council level. This accords with clause 6.4 of the Notice of Amendment to
the Australian Energy Market Agreement between all States and Territories, which
contains the imperative that all jurisdictions submit implementing legislation “in the
form approved” by the Ministerial Council on Energy (MCE).15

4.12

Western Australia is the final participating jurisdiction to implement the National Gas
Law by applying a modified version of the National Gas Law (South Australia) Act
2008.

4.13

This structuring of the national scheme via a lead legislator with other jurisdictions
then passing either Application Acts or a modified Application Act (in the case of
Western Australia) may be considered against the following comments made by the
Expert Panel which advised the MCE. The Expert Panel:16

considered as a preliminary issue whether the existence of
separate statutes governing the … gas economic regulatory
regimes constituted a material impediment to the achievement of a
common regulatory approach to access pricing, and whether this
outcome might be advanced by the development of a single
legislative instrument.

12

The Legislative Review Committee of South Australia only considers regulations and rarely bills. Email
from Ms Leslie Guy, A/Secretary and Research Officer, Legislative Review Committee, Legislative
Council, South Australian Parliament, 17 September 2008.

13

In the Lower House, the South Australian opposition agreed to move directly to third reading at the
conclusion of the second reading phase. Hon Mr Williams MLA, South Australia, House of Assembly,
Parliamentary Debates (Hansard), 19 June 2008, p3158.

14

Hon P. Holloway MLC, Minister for Police, Mineral Resources Development, Urban Development and
Planning, South Australia, Legislative Council, Parliamentary Debates (Hansard), 19 June 2008, p3456.

15

AEMA, clause 6.4, p14.

16

Expert Panel on Energy Access Pricing, Report to the Ministerial Council on Energy, April 2006, p17.
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While such an outcome may be desirable as a long term objective,
the Panel did not consider it essential that there be a single statute
governing energy market access, and recognises that such an
outcome is impractical in the short term. What is important in
achieving a common approach, where appropriate, is the
development of legislative provisions that have common
application and effect, regardless of where as a formal matter they
are located.
4.14

The Committee is of the view that had the participating jurisdictions developed
separate legislative proposals, parliamentary scrutiny of the bills would have taken
place. In the case of Western Australia this would have given “sufficient regard to the
institution of the Parliament”.17 As it stands, for the Committee’s scrutiny purposes,
only modifications to the National Gas Law as outlined in Schedule 1 of the Bill are
open to committee and parliamentary scrutiny. The operative provisions of the
National Gas Law itself attached in a 337 clause length Note within the Bill cannot be
scrutinised or amended as the Note does not form part of the Bill.

4.15

The Commonwealth has already passed its Application Act and thus, if the Western
Australian Parliament was able to make statutory form amendments regarding sections
in the Note, any inconsistency between Western Australian and Commonwealth
provisions, would result in the Commonwealth provisions prevailing to the extent of
any inconsistency.18 This has fettered the Committee’s capacity to effectively
scrutinise the Note and recommend narrative or statutory form amendments.
However, the Committee has commented on various aspects of law in the Note at
Appendix 5.

5

SUPPORTING DOCUMENTATION

5.1

The Office of Energy provided two items supporting the legislative proposal. These
are the:


Australian Energy Market Agreement between the nine States and
Territories executed 30 June 2004; and



Notice of Amendment to the Australian Energy Market Agreement between
all States and Territories executed 2 June 2006.

5.2

Together, these two agreements constitute the Australian Energy Market Agreement
(AEMA).

17

This is one of the Committee’s fundamental legislative principles it considers during scrutiny.

18

Section 109 of the Commonwealth Constitution.

7
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5.3

The Committee accessed a third item, the Ministerial Council on Energy
Memorandum of Agreement Relating to Conferral of Gas functions additional to those
referred to in the Australian Energy Market Agreement between all States and
Territories executed 13 June 2008. (2008 Memorandum)19 This item is paramount to
the national scheme because, as the Office of Energy explained:
The Memorandum is necessary to ensure that the State/Territory
conferral of functions on Commonwealth bodies is legally binding.

5.4

The AEMA had its genesis in a Council of Australian Governments (COAG) meeting
in June 2001 which established the MCE to:20
provide national oversight and coordination of energy policy
development and to provide national leadership so that consideration
of broader convergence issues and environmental impacts are
effectively integrated into energy sector decision making.

5.5

In 2003, the MCE provided a report to COAG titled: Reform of Energy Markets,
where one recommendation, in relation to governance of energy, was “a national
legislative framework to be agreed, and developed on a collaborative basis between
the Commonwealth, States and Territories, under a new inter-governmental
agreement”.21

Key features of the AEMA
5.6

These are:


A competitive national energy market that contributes to improved
environmental performance.22



A MCE to provide national leadership to ensure environmental impacts are
integrated into energy sector decision making.23



Parties developing, implementing and/or maintaining through legislation,
policies relating to environmental issues.24



A framework for reform to:

19

Letter from the Office of Energy, 3 February 2009, p5.

20

Recital A(a) of the AEMA, p1.

21

Ministerial Council on Energy, 11 December 2003, Report to the Council of Australian Governments,
Reform of Energy Markets p5.

22

AEMA, Recital A, p1.

23

AEMA, Recital A(a), p1.
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1. improve the climate of investment;

25

2. increase natural gas penetration to lower energy costs and
improve energy services, particularly into regional Australia;26
and
3. address the need for stable long term investment in energy
supplies.27


The establishment of two statutory commissions: the Australian Energy
Market Commission (AEMC) and the AER.



The MCE to be responsible for the legislative and regulatory framework
within which the energy market operates.28



The MCE establishing such rules concerning its operation as it considers
appropriate, including rules concerning frequency of meetings, chairing, and
making of decisions.29



Western Australia to submit to its Parliament implementing legislation
conferring functions and powers on the AEMC with respect to natural gas
pipeline access only.30



Western Australia to submit its proposed implementing legislation for
unanimous approval by MCE Ministers and take all reasonable measures to
ensure its legislation is enacted and proclaimed expeditiously “and in the
form approved”.31



Australian energy market legislation is “only” amended and regulations
“only” made with the agreement of the MCE.32



Where effective regulation is not impeded, there is to be consistency and
harmonisation between gas access regimes so that investment in, and use of
energy is not distorted by different regulatory regimes.33

24

AEMA, clause 1.5(a), p3.

25

AEMA, clause 2.1(b) (i), p8.

26

AEMA, clause 2.1(b)(v), p9.

27

AEMA, clause 2.1(b) (vi), p9.

28

AEMA, clause 4.3(d), p10.

29

AEMA, clause 4.6, p11.

30

AEMA, clause 6.3(c)(i), p13.

31

AEMA, clause 6.4, p14.

32

AEMA, clause 6.6, p15.
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Energy community service obligations.34



Western Australia can withdraw from the agreement by giving 12 months
notice.35



If any party does not comply with its obligations under the agreement, it
must withdraw from the agreement if all the other parties give written notice
requiring it to do so.36



A party which has withdrawn from the agreement can only return to the
agreement with the unanimous support of the other parties.37

Key clauses in the AEMA
Clauses 2.1(b)(v) and 14.11(b)
5.7

As part of its scrutiny process, the Committee is required to consider whether the Bill
is consistent with the AEMA. Clause 2.1(b)(v) states that one objective is to
“establish a framework for further reform to increase natural gas penetration,
particularly into regional Australia”.38 Clause 14.11(b) provides for social welfare
and equity objectives to be met through community service obligations39 (CSO).

5.8

The MCE describes energy CSOs as services that governments require energy
businesses to provide to sections of the community to fulfil Government social policy
objectives.40

5.9

The Committee asked the Office of Energy what the MCE has achieved in relation to
clause 2.1(b)(v). The Office of Energy did not answer this query, stating:41
This Bill deals with the economic regulation of access to private
infrastructure investments, which are made on a commercial basis.
Indigenous and other remote regional communities are often

33

AEMA, clause 13.2(b), p22.

34

AEMA clause 14.11(b), p29.

35

AEMA, clause 16.2, p31.

36

AEMA, clause 16.1, p31.

37

AEMA, clause 16.4, p32.

38

AEMA, clause 2.1(b)(v), p9.

39

A community service obligation is the provision of goods or services by a government trading enterprise,
at the direction of government, which could not be justified solely on commercial grounds.

40

http://www.mce.gov.au. MCE Energy Community Services Obligation 20080929151353.pdf viewed on 4
February 2009, p3.

41

Letter from the Office of Energy, 3 February 2009, p4.
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uneconomic to be served by infrastructure covered by this legislation
due to the high capital costs involved.
5.10

At a hearing, Mr Peter Hawken, Acting Director Markets & Regulatory Policy, Office
of Energy, said:42
This is purely about establishing an economic framework to
encourage private investment. If private investment cannot make a
return from it, it is then the province of government to decide that
there is a broader social benefit, and to make provision for that to
happen. However, that is usually done through a separate avenue.

5.11

The Committee is of the view that the Office of Energy is taking a narrow view of the
objective which does not preclude uneconomic, indigenous and remote regional
communities from the operative provisions of the Bill. Arguably, the Bill may be an
opportunity to penetrate natural gas into regional Australia by imposing energy
community service obligations on private infrastructure investors in order to pursue
social policy objectives, for example, customers in areas with a dispersed population
who are unable to meet the costs of investment in infrastructure.

5.12

The Committee noted nine principles in the MCE’s National Framework for Energy
Community Service Obligations to ensure that:43
Social welfare and equity objectives will be met through clearly
specified and transparently funded State or Territory community
service obligations that do not materially impede competition.

5.13

The MCE stated that in “recognising the needs of these customers, a government may
require energy businesses to provide the infrastructure and supply on a non
commercial basis and compensate them by providing CSOs.”44

42

Mr Peter Hawken, Acting Director Markets & Regulatory Policy, Office of Energy, Transcript of
Evidence, 16 February 2009, p6.

43

http://www.mce.gov.au. MCE Energy Community Services Obligation 20080929151353.pdf viewed on 4
February 2009, p8. The MCE developed a national framework for energy CSOs to guide the
development of future CSOs. This framework is designed as a best practice guide to the development of
a consistent, efficient and transparent approach to energy CSO mechanisms. The intention is to ensure
that CSOs are delivered effectively to those in need and with the least distortion of the market for energy.

44

http://www.mce.gov.au. MCE Energy Community Services Obligation 20080929151353.pdf viewed on 4
February 2009, p6. An energy CSO relates to the provision of non commercial services that Government
requires energy businesses to provide. That is, services the provision of which are not in the commercial
interests of a commercial energy business. To qualify as an energy CSO an obligation must be one that
would otherwise not be undertaken, or would be priced differently, by commercial energy businesses.
Implementation of this principle assumes energy businesses are entitled to earn a normal commercial rate
of return on services being delivered on a cost effective basis but recognises that energy businesses may
make a commercial choice to offer individual services that are not profitable
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5.14

The second reading debate in the South Australian House of Assembly regarding the
National Gas (South Australia) Bill reveals that access to gas by customers other than
business was not a consideration in developing the national scheme.

5.15

The following speech explains the absence of CSO provisions in the lead, South
Australian legislation. Minister Conlon said:45
In terms of the question about access to gas, which was raised by a
couple of members, what they refer to is the creation of a distribution
system for those who would seek to take gas from the pipelines. While
there is a regulatory matter about this, we should make no mistake:
those decisions are business decisions for the operators of
distribution pipelines. Where those pipelines do not deliver
reticulated gas to people is where the businesses have made a
commercial decision that there will not be enough revenue out of
building a pipeline.
I understand the suggestion that there should be more access for
people and that people should get that if they want it, but make no
mistake: what you are talking about is a socialisation of the industry.
We on this side believe in equity, and there may be some merit in what
members opposite argue for, but I do not think that you are going to
create, this late in the day, a regime of cross-subsidy in the gas
industry to get access to people who are not commercial customers.
There have been jurisdictions that have made lump sum contributions
to bring that about, and there may be some merit in that, but you will
not create a regulatory regime that requires people to act
uncommercially, and I do not think you will be able to create a
regulation regime that requires the implementation of cross-subsidy
without fundamentally changing the nature of it.
I understand what you are saying, but I am just telling you what the
real world is. It has not been the approach of your former federal
government to do such things. As I say, there may be some argument
that there should be a contribution to help people get on, especially in
a world which is facing carbon costs and in which we want to reduce
emissions, but I think it would have to be an argument made on a
case-by-case basis and not under the regulatory regime. I do not think
that the regulatory regime could be at large to decide which crosssubsidy should apply where.

45

12

Hon P.F. Conlon MLA, Minister for Transport, Infrastructure and Energy, South Australia, House of
Assembly, Parliamentary Debates (Hansard), 30 April 2008, p3161.
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Committee Finding
5.16

The Committee finds that the Bill is not consistent with clause 14.11(b) of the AEMA.
The Note containing the lead legislation fails to include energy community service
obligation provisions. Unlike South Australia, it is not ‘too late in the day’ to consider
including CSO provisions in the Bill. Therefore, the Committee makes the following
narrative recommendation.

Recommendation 1: The Committee recommends that the Minister explain the
absence of energy community service obligation provisions in the Bill and how the
Minister proposes to comply with clause 14.11(b) of the Australian Energy Market
Agreement.

Clauses 4.3(d), 6.4 and 6.6
5.17

Clause 4.3(d) makes the MCE responsible for the legislative and regulatory
framework within which the energy market operates.46 Clause 6.4 of the AEMA
demonstrates the width of the MCE’s power. It states:
Each party will submit its proposed implementing legislation for
unanimous approval by Ministerial Council on Energy Ministers and
take all reasonable measures to ensure its legislation is enacted and
proclaimed expeditiously and in the form approved.

5.18

Clause 6.6 then provides that regulations may only be made under the National Gas
Law with the agreement of the MCE. The Committee noted that these two clauses
have the effect of fettering the role of the parliaments in all jurisdictions because the
development of proposed legislation (including subsidiary legislation, such as the
Rules) is strictly controlled by a body other than the Parliament.

5.19

Essentially, the AEMA requires all Australian parliaments to rubber stamp proposed
legislation. Any oversight mechanism such as committee review of the Application
Acts, future amendments, subsidiary legislation (as well as their amendment or repeal)
cannot result in any recommendations to amend the legislation. The Australian
parliaments are redundant in this process. This is clearly evidenced in the Minister’s
response to the Committee’s initial queries concerning the legislative proposal:47

46

AEMA, clause 4.3(d), p10.

47

Letter from Hon Peter Collier MLC, Minister for Energy, 12 December 2008, p5.
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Arguably, uniform legislation is about implementation of national
legislation consistently and as amended from time to time. Other
jurisdictions have already done so.
Importantly, in relation to the National Gas Law, the key benefit of
the new regime is the dynamic stakeholder driven National Gas Rules
managed by the Australian Energy Market Commission, and applied
consistently across jurisdictions…
The National Gas Law and amendments to it provides for the
framework for the Rules both in terms of process and substance. This
requires the supporting legislation in all jurisdictions to be the same.
If a law change in Western Australia is held up either due to
Parliamentary processes or a State Election, the national regime
would not work smoothly either in terms of having one set of Rules or
having a nationally consistent framework.
Committee finding
5.20

The Committee finds that the Bill is consistent with clauses 4.3(d), 6.4 and 6.6 of the
AEMA. The States and Territories have, in effect, agreed that a ministerial council
model predominates the legislative process over the Australian parliaments. Clause
4.1 of the AEMA makes it clear that the MCE is to be the national governance body
for the gas energy market. As was stated by Mr Peter Harken, Acting Director
Markets & Regulatory Policy, Office of Energy:48
government and the legislature set the higher principles, and industry
can then get down and do the nitty-gritty work on the particular
detailed rules.

5.21

Clauses 6.4 and 6.6 led the Committee to question the role and function of ministerial
councils in general.

Ministerial councils and cooperative federalism
5.22

Ministerial councils have evolved from their original function as informal, joint
decision making forums where jurisdictions retained their right to make their own
decisions regardless of the outcomes of each meeting. Prior to the new federalism
reforms in 1993, ministerial councils were consultative bodies.49

48

Mr Peter Hawken, Acting Director Markets & Regulatory Policy, Office of Energy, Transcript of
Evidence, 16 February 2009, p4.

49

Stephen Jones, ‘Cooperative Federalism’, The Australian Journal of Public Administration, 2008, Vol 67,
No 2, p163.
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After 1993, ministerial councils became more than mere debating
societies where central agencies have maintained their desire to
ensure these councils act as an executive board for their respective
portfolios in which majority rule helps achieve collaboration and
coordination.
5.23

The first ministerial council, the Loans Council was established in 1923.50 Today
there are 41 based on formal, intergovernmental agreements that determine their scope
and function.51 Although ministerial councils have no foundation in statute and lack
statutory power, they are able to enter into “sophisticated intergovernmental,
arrangements”.52

5.24

Some commentators have questioned the place of ministerial councils in a democratic
system. One view is that they are “shadowy bodies operating almost entirely by
unwritten working rules and general understandings”.53 Other commentators have
raised concerns about the impact of these councils on political accountability. A
longstanding view has been that ministerial councils blur accountability that comes
from openness to public and parliamentary scrutiny.54

5.25

In 1996, the Senate’s Scrutiny of Bills Committee developed a Position Paper on
Scrutiny of National Schemes of Legislation.55 During the inquiry phase, one
parliamentarian said of the lawmaking role adopted by ministerial councils:56
National scheme legislation has given Ministerial Council meetings a
new status in the making of laws which can and do have the effect of
compromising the primary and legitimate role of parliaments to
legislate within their own jurisdictions.

50

In 1923, the Australian Agriculture Council was established and in 1936, the Australian Education
Council.

51

Stephen Jones, ‘Cooperative Federalism’, The Australian Journal of Public Administration, 2008, Vol 67,
No2, p162.

52

Justice R.S. French, ‘Cooperative federalism: a constitutional reality or a political slogan?’, Brief, March
2005, p11.

53

Painter, M. 1998. ‘Collaborative Federalism: Economic Reform in Australia in the 1990s’. Melbourne,
Cambridge University Press, p105.

54

Stephen Jones, ‘Cooperative Federalism’, The Australian Journal of Public Administration, 2008, Vol 67,
No 2, p164.

55

Position Paper by the Working Party of Representatives of Scrutiny of Legislation Committees
throughout Australia, Scrutiny of National Schemes of Legislation, October 1996,
http://www.aph.gov.au/Senate/Committee/scrutiny/natschem/index.htm, viewed on 17 December
2008.

56

Mr Stephen Wilson MLC (Tasmania), Submission dated 5 December 1995, p1.
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Parliament as a Symbol of Democracy
5.26

Concerns about the fundamental role of Parliament in our system of democracy were
explored by the Senate in the above mentioned Position Paper. It was noted that there
is a constitutional obligation on parliaments to make laws for the peace, order, and
good government of a State but this role is being eroded by ministerial councils. From
the Position Paper, the following commentary is extracted:
5.26.1 By Mr Anthony J. H. Morris QC: 57
Our democratic system proceeds on the assumption that the people,
through their elected representatives, exercise a measure of control indeed, ultimate control - over the legislation which is enacted in
each State Parliament and the Federal Parliament. But, so far as
concerns the great bulk of legislative provisions, the democratic ideal
of elected Parliamentarians taking responsibility for the form and
content of legislative provisions has become a palpable fiction.
5.26.2 By the then Premier of Tasmania, the Honourable Ray Groom MHA:58
It really concerns me that the whole matter is getting out of hand and
laws are being created which are not really genuine products of the
democratic process; they are not genuinely products of the
Parliaments - that might seem a strange thing to say but I really
believe that is the case. I do know that in certain cases we have had
uniform legislation created without Members of Parliament really
examining and understanding what that legislation is all about.
Obviously on the face of it we see what it is about but no one has
scrutinised it in any detail.
… the push for uniformity can result in proper Parliamentary scrutiny
being bypassed. ... In some cases if the minister questions the
necessity for particular legislation or its impact on his or her
jurisdiction, he or she is told that it is either too late - you cannot turn
back, you cannot pull out of the process - or that it is essential that
regional differences should be overlooked or ignored in the national
interest, whatever that might be. 59

57

Submission from Mr Anthony J. H. Morris QC, dated 2 August 1995, pp.6-7.

58

Transcript of Conference of Scrutiny Committees, Hobart, 8 December 1995, p1.

59

Transcript of Conference of Scrutiny Committees, Hobart, 8 December 1995, p2.
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5.26.3 By the then Chairman of the Western Australian Standing Committee on
Uniform Legislation and Intergovernmental Agreements, the Honourable
Phillip Pendal MLA:60
Our concern then ... is the process by which parliaments are being
excluded from the job that history and their constituents give them.
It is not something that is just merely about Parliamentary pride; it is
certainly not something that is just about Parliamentary mechanisms
but it is everything to do with whether or not we actually believe the
Parliament is going to survive and see the light of day.61
5.26.4 By the Commonwealth Department of the Attorney-General, noting the
existence of some national schemes of legislation which, because they are
developed as an integrated package, will fail if one of the key components is
changed:62
Such schemes, it is true, give almost no room to manoeuvre for
individual Parliaments.
Committee finding
5.27

The Committee finds that compared to other jurisdictions, (which passed pure
Application Acts) Western Australia is better positioned to scrutinise a bill which
includes proposed, Western Australian unique, modifications to the lead legislation,
the National Gas Law. However, the Parliament and its committee system is
hampered by being unable to scrutinise substantive provisions of the new regime.

5.28

Democracy requires parliamentary processes proceed in such a manner that a
legislative proposal, is thoroughly considered. Time spent on “parliamentary
processes” or the intervention of a “State Election” ensures that Members of
Parliament diligently exercise their constitutional obligation to make laws for the
peace, order, and good government of Western Australia.

5.29

The Committee is of the view that little evidence has been led to support the claim by
the Office of Energy that there is an economic benefit to the State under this particular
uniform scheme.

60

Transcript of Conference of Scrutiny Committees, Hobart, 8 December 1995, p39.

61

Transcript of Conference of Scrutiny Committees, Hobart, 8 December 1995, p16.

62

Submission from the Commonwealth Attorney-General’s Department, 5 October 1995, p4.
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6

OVERVIEW OF THE BILL

6.1

In introducing the Bill, the Minister said: “This new legislation will improve
governance arrangements for access regulation of natural gas pipelines and increase
incentives for investment in new pipeline infrastructure”.63 Under the National Gas
Law, owners of covered64 pipelines are required to submit access arrangements to the
nominated regulator for approval and comply with other provisions, such as ringfencing.65 The EM states:66
In other jurisdictions, the National Gas Law is envisaged to go
beyond the regulation of gas pipeline access to deal with matters such
as distribution and retail activities.
In Western Australia, the new national regime will be limited to the
regulation of access related matters. While Western Australia will
benefit from participation in the national access regime, the different
nature of Western Australia’s energy market means that it would be
inappropriate to commit to broader national regulation at this stage.

6.2

The Office of Energy advised that the Governor could make disallowable regulations
if “amendments to the national legislation go beyond access and affect the ability for
the Western Australian legislation to work as stand alone access legislation”.67

6.3

The Office of Energy advised that not all pipelines are covered by the Bill. Only
pipelines exhibiting significant market power are covered. These are:68


the Dampier to Bunbury Natural Gas Pipeline System;



WA Gas Networks (formerly Alinta Gas Distribution Systems);



the Goldfields Pipeline; and



the Kalgoorlie to Kambalda Pipeline.

63

Hon Peter Collier MLC Minister for Energy, Western Australia, Legislative Council, Parliamentary
Debates (Hansard), 27 November 2008, p596.

64

Covered means the pipeline is subject to legislated control.

65

Ring fencing is the isolation of an amount of money from any outside risk. The term originated in
England in the 1980s. It denotes the funds that are set aside for a project and cannot be spent on anything
else.

66

Explanatory Memorandum, p2.

67

Letter from Hon Peter Collier MLC, Minister for Energy, 12 December 2008, p4.

68

Letter from the Office of Energy, 3 February 2009, p2.
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6.4

The Office of Energy explained that under the proposed regime, the following factors
may be considered in relation to assessing market power.69


the extent of any barriers to entry in a market for pipeline services;



the extent of any network interdependencies between a natural gas services
provided by a service provider;



the extent of any network interdependencies between natural gas service
provided by a service provider and any other service provided by the service
provider in any other market;



the extent of any countervailing market power possessed by a user;



the extent of any substitute, and the sensitivity of demand;



the extent of any substitute for, and the sensitivity of demand in a market for,
electricity or gas; and



the extent to which there is adequate information available to users, to
enable users to negotiate on an informed basis with a service provider.

6.5

Pipelines not covered by the Bill are subject only to the general anti-competitive
provisions of the Trade Practices Act 1974 (Cth). Access to non-covered pipelines is
a matter for commercial negotiation between the access provider and the access
seeker, without regulation.

7

STRUCTURE OF THE BILL

7.1

The physical format of the Bill is confusing. To assist the House, the Committee
provides the following guidance.


Pages 1 to 18 contain the main content of the Bill.



Pages 19 to 30 lists various, proposed non controversial consequential
amendments to other Acts.



Pages 31 to 39 is a schedule of various, Western Australian proposed
modifications to the South Australian lead legislation, the National Gas
Law.70

69

Office of Energy, further advice in response to Committee hearing 16 February 2009, p2.

70

These modifications have already been incorporated in the Note.
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Pages 40 to 359 are not part of the Bill at all. These pages are a lengthy
Note which incorporates the proposed modifications (listed in the schedule
referred to above) to the South Australian lead legislation, the National Gas
Law.



Pages 360 to 367 contain a table of “Defined Terms”. This table is also not
part of the Bill. The table is included for “convenience only”.71 It includes
references to terms defined in the provisions shown in the Note.

The Note
7.2

Physically attached to the Bill and included in the Table of Contents, is a Note,
comprising 336 clauses and three Schedules. The Note states that:72
it is not part of the Act. It shows the text that results from modifying,
according to the proposed Schedule 1, the National Gas Law as set
out in the proposed South Australian Act Schedule.

7.3

The Committee sought clarification of the status of this Note. The EM states that it is
included merely for convenience to show the text that results from modifying the lead,
South Australian legislation:73
The intention is that in the publicly available version of the Act on the
State Law Publisher’s website, the Note would be maintained in an
updated form to reflect amendments to the SA Schedule that have
effect in Western Australia and Western Australian modifications
made by Schedule 1.

7.4

The Committee queried with Professor Dennis Pearce, Emeritus Professor of Law,
Law School, Australian National University, whether from a statutory construction
perspective, the Note and its accompanying text is to be regarded as part of the Act
given that it is included in the Table of Contents to the Bill. Professor Pearce
characterised the Note in the following way:74
The text would have the same status as a consolidation of an Act:
useful but not authoritative. If there were a difference between the
original Act as modified by the WA Act and the 'Act' in the Note, the
Note version would give way.

71

Explanatory Memorandum, p17.

72

p40 of the Bill.

73

Explanatory Memorandum, p17.

74

Email from the South Australian Procedure Office, 17 September 2008.
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75

The Table of Contents (again not part of the Act) is misleading. It
would be reasonable to request that the terms of the Note (that is, that
it does not form part of the Act) should be included also in the Table
of Contents. It is otherwise likely to lead to the misconception that
the consolidated version has been enacted by the Parliament.
7.5

The Committee finds that it is inappropriate to present proposed legislation in this
particular format and makes the following recommendation.

Recommendation 2: The Committee recommends that the Table of Contents state that
the Note does not form part of the Act. This may be achieved by inserting the following
words on page v of the Bill underneath the word Note:
“This Note is not part of the Act. It shows the text that results from Western Australia
modifying the National Gas Law as set out in the South Australian Act Schedule.”

Defined Terms
7.6

Also physically attached to the Bill and included in the Table of Contents is a Table of
Defined Terms. The EM states that the Table (like the Note) is “included for
convenience only”. The Table includes references to terms defined in provisions
shown in the Note.76 Thus, for the reasons discussed above in relation to the Note, the
Committee makes the following formatting recommendation.

Recommendation 3: The Committee recommends that the Table of Contents state that
the heading ‘Defined Terms’ does not form part of the Act. This may be achieved by
inserting the following words on page xxviii of the Bill underneath the heading
‘Defined Terms’:
“These Defined Terms are not part of the Act. They show references to terms defined
in provisions of the Note.”

8

SELECTED CLAUSES OF THE BILL

8.1

The Bill has 72 clauses in seven Parts and one Schedule.

75

G.C. Thornton, Legislative Drafting (4th edition) 1996, London, Butterworths, p190.

76

Explanatory Memorandum, p17.
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Long Title
8.2

The Long Title states that the Bill is for
An Act to establish a framework to enable third parties to gain access
to certain gas pipeline services; to amend the Gas Pipelines Access
(Western Australia) Act 1998 and various other Acts; and for other
purposes.

8.3

The Committee noted that the effect of the Long Title is to strip the Gas Pipelines
Access (Western Australia) Act 1998 of its provisions, retain just those sections
relating to the arbitrator and rename it as the Energy Arbitration and Review Act
1998.

Clause 2(b)
8.4

Clause 2(b) of the Bill provides for the bulk of the provisions to commence by
proclamation on different days for different provisions. The proclamation method of
commencement involves a Minister exercising the ultimate discretion, that is, whether
or not to prepare a proclamation for consideration by the Executive.

8.5

The proclamation method means the Parliament gives the Executive discretion to
indefinitely suspend the operation of laws passed by the Parliament.77 The Committee
noted that where unfettered control is given to the Executive to decide the
commencement of a particular Act, this can usurp the power that lies at the heart of
the role of the Western Australian Parliament. This raises that fundamental legislative
principle the Committee routinely considers - Does the Bill have sufficient regard for
the institution of Parliament by allowing the delegation of legislative power only in
appropriate cases and to appropriate persons?

8.6

The Office of Energy advised that the proclamation method was purposefully used for
uniformity with the Application Act model.78 In the case of uniform legislation
involving nine jurisdictions, there are cogent timing reasons for using the
proclamation method. The Committee finds that the delegation to the Minister in
clause 2(b) is appropriate.

Clause 6
8.7

Clause 6 states:

77

Discussions between Legislative Council Committee Office staff with the former Clerk, Mr Marquet
indicate that it is quite common and has been the case for some time.

78

Letter from the Office of Energy, 3 February 2009, p8.
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It is the intention of the Parliament that this Act, the National Gas
Access (Western Australia) Law and the National Gas Access
(Western Australia) Regulations should, so far as possible, operate to
the full extent of the extra-territorial legislative power of the State.
8.8

The Office of Energy said that the “full extent” of the extra-territorial legislative
power of Western Australia “would be decided in the context of particular facts, not
hypothetically”.79

8.9

The Committee noted that Western Australia has power to legislate extraterritorially
under section 2 of the Australia Act 1986 (Cth).80 However, there is a presumption
that legislation does not operate extraterritorially, unless it is expressly provided by
the legislation.81 This presumption is rebutted by clause 6 (above).

8.10

For extraterritoriality to be valid, Western Australia must have some nexus with the
subject of the legislation.82 The primary subject of extraterritoriality is found in clause
5 of the Bill, which deals with coastal waters. Clause 5 states that:
This Act, the National Gas Access (Western Australia) Law and the
National Gas Access (Western Australia) Regulations apply in the
coastal waters83 of this State as if the coastal waters were within the
limits of the State.

8.11

According to clause 6A of the Bill, the legislation will apply to pipelines hauling other
than natural gas. This indicates that any pipelines originating from coastal waters
outside Western Australia’s territory would also be covered, including any pipes
connected to offshore gas fields and platforms. This provides the requisite nexus for
the extraterritorial provisions of the legislation.

79

Letter from the Office of Energy, 3 February 2009, p8.
Section 2(1) states: “It is hereby declared and enacted that the legislative powers of the Parliament of
each State include full power to make laws for the peace, order and good government of that State that
have extra-territorial operation.”
Thompson v R (1989) 169 CLR 1, 86 ALR 1 at 16.

80

81
82

Port MacDonnell Professional Fishermen's Assn Inc v South Australia (1989) 168 CLR 340, 88 ALR 12.

83

Coastal waters means that part of the offshore area which extends for three nautical miles in a seaward
direction from the baseline of the ‘territorial sea’ of Australia and includes internal waters. The territorial
sea is limited to 12 nautical miles wide from the low water line along the coast - Seas and Submerged
Lands Act 1973 (Cth), s7.
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Coastal Waters
8.12

By virtue of section 3(1)(b) of the Offshore (Application of Laws) Act 198284, any
reference to “Western Australia” in a written law of the State is deemed to include a
reference to the “coastal waters” of the State.

8.13

Accordingly, in Western Australia, and in the context of offshore oil and gas rigs and
platforms, the coastal limits of Western Australia means, in general terms, all seas
adjacent to the State within three nautical miles of the seaward side of the territorial
sea baseline. The territorial sea baseline follows the low water mark on the State’s
mainland and islands and deviates offshore across river mouths and bays of less than
24 nautical miles in width.

8.14

The Committee noted that the Commonwealth’s Offshore Petroleum Act 2006 ‘covers
the field’ of gas pipelines in extraterritorial waters. This means the Commonwealth
Offshore Petroleum Act 2006 takes priority over any provision of extraterritoriality in
the Bill. Any future amendments to the Commonwealth Offshore Petroleum Act 2006
would be a Commonwealth matter over which the States would have no control
because of section 109 of the Commonwealth Constitution.85

8.15

The Committee queried how a possible conflict of extraterritoriality, (for example
where the extraterritoriality of two states may overlap), would be resolved given that
WA has its own proposed dispute resolution body.86 The Office of Energy said this
would be determined by a court, not the dispute resolution body.87

Clause 6B(1)
8.16

The EM explains that, with one exception, our Interpretation Act 1984 is excluded as
an aid to statutory construction of the National Gas Access (Western Australia) Law,
regulations and rules. This is because a cluster of interpretive provisions have been
especially developed for the uniform scheme and are included in proposed Schedule 2
of the National Gas Access Law text.88

84

An Act to make provision with respect to the application of the laws of the State in the coastal waters of
the State. Section 2 states: ‘adjacent area in respect of the State’ has the same meaning as, in relation to
Western Australia, that expression has in the Coastal Waters (State Powers) Act 1980 of the
Commonwealth; ‘coastal waters of the State’ has the same meaning as, in relation to Western Australia,
that expression has in the Coastal Waters (State Powers) Act 1980 of the Commonwealth. That Act
extended State powers in the 3 mile “territorial” sea. The High Court’s ruling (Seas and Submerged
Lands case in late 1975) confirmed full jurisdiction on the Commonwealth Parliament right up to lowwater mark. That is, coastal boundaries of the States end at low-water mark.
Commonwealth legislation overrides any inconsistent state legislation, to the extent of the inconsistency.

85
86

See p32 of the Bill.

87

Letter from the Office of Energy, 3 February 2009, p8.

88

Schedule 2 of the National Gas Access Law text is titled: “Miscellaneous provisions relating to
interpretation”. See pp279-320 of the Note.
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8.17

Minister Conlon speaking of these interpretive provisions during debate into the
National Gas (South Australia) Bill said they ensure the National Gas Law “is subject
to uniform interpretation provisions in all participating jurisdictions”.89

8.18

Clause 6B raises that fundamental legislative principle the Committee routinely
considers - Does the Bill have sufficient regard to the institution of Parliament by
sufficiently subjecting the exercise of a proposed delegated legislative power to the
scrutiny of the Legislative Council? 90 Excluding the Interpretation Act 1984 and in
particular Part VI (the making and disallowance of subsidiary legislation), means
gazetted regulations made pursuant to the National Gas Law (South Australia) Act
2008 are not disallowable by the Western Australia Parliament or any other
jurisdiction. Clearly the object of the uniform scheme is that the Bill is not to so
provide. Instead, regulations are to be made “only on the unanimous recommendation
of the Ministers of the participating jurisdictions”.91 Clause 6B gives statutory form
to clauses 6.6 and 6.7 of the AEMA.92 However, the Committee has concerns that the
clauses do not provide for parliamentary scrutiny.

8.19

The Committee notes that (proposed to be repealed) section 12 of the Gas Pipelines
Access (Western Australia) Act 1998 already excludes provisions of the Interpretation
Act 1984 from applying to regulations under the general regulation making power for
the Gas Pipelines Access Law. Instead, it refers to interpretive provisions in an
Appendix to Schedule 1 that do apply. Thus, a cluster of interpretive provisions is
nothing new and arguably, necessary for a uniform scheme to function.93

8.20

The Committee noted that proposed Schedule 2 of the National Gas Access Law text
substantially replicates the Appendix to Schedule 1 of the Gas Pipelines Access
(Western Australia) Act 1998.

Clause 6B(2)
8.21

This clause contains the sole exception referred to at paragraph 8.16 and states:

89

Hon P.F. Conlon MLA, Minister for Transport, Infrastructure and Energy, South Australia, House of
Assembly, Parliamentary Debates (Hansard), 9 April 2008, p2894.

90

Appendix 3, Item 13.

91

Clause 10(5) of the Bill.
6.6 states “Australian Energy Market Legislation may only be amended, and regulations may only be
made pursuant to the Australian Energy Market Legislation as amended from time to time, with the
agreement of the MCE. The Party or Parties that are required to legislate to give effect to any amending
legislation or to enact regulations will take all reasonable measures to secure the relevant enactment in
accordance with a timetable agreed by the MCE”. 6.7 states: “A Party will not take any action that would
limit, vary or alter the effect, scope or operation of the Australian Energy Market Legislation without the
agreement of the MCE”.
Section 12 of the Gas Pipelines Access (Western Australia) Act 1998 was scrutinised by the Standing
Committee on Constitutional Affairs in 1998 in its 28th Report tabled 12 November 1998. That
committee recommended section 12 be passed.

92

93
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Despite subsection (1), section 25 of the Interpretation Act 1984
applies to the making of regulations under Part 3.94
8.22

Section 25 of the Interpretation Act 1984 is titled: “Some powers in Act may be
exercised before it commences”. It is a lengthy provision which essentially states that
the power (for example, “to make an instrument of a legislative character” such as a
regulation) “may be exercised at any time after the passing of the Act to the extent that
it is necessary or expedient for the purpose of bringing the Act, or provisions of the
Act, into operation, or giving full effect to the Act”.

8.23

This means that in the limited circumstance described above, (that is, a “necessary or
expedient purpose”) regulations would be subject to Part VI of the Interpretation Act
1984. That is, to publication, tabling, scrutiny and disallowance by the Western
Australian Parliament. The Committee finds that this single exception enhances the
role of the Parliament in the legislative process.

Clause 7A
8.24

Clause 7A authorises the Minister to declare, by an Order published in the
Government Gazette, that an amendment to the South Australian Schedule is
‘relevant’ to the Western Australian National Gas Access Law text.95 The Office of
Energy described the Minister as having a ‘gate keeper’ role here, ensuring
inappropriate amendments do not flow through to Western Australian law.96

8.25

Clause 7A raises that fundamental legislative principle the Committee routinely
considers - Does the Bill have sufficient regard to the institution of Parliament by
sufficiently subjecting the exercise of a proposed delegated legislative power to the
scrutiny of the Legislative Council? The Committee noted that the Order is an
executive instrument published in the Government Gazette. It is not able to be tabled
or disallowed by the Western Australian Parliament. No scrutiny of the Order can
occur.

8.26

Clause 7A raises a further fundamental legislative principle the Committee routinely
considers - Does the Bill have sufficient regard for the institution of Parliament by
authorising the amendment of an Act only by another Act?97 Although the Western
Australian National Gas Access Law text can be amended by another Act, (this being
by way of amendments to the South Australian Schedule), those amendments are not
capable of either debate in the Western Australian Parliament or scrutiny by our
committee system. However, the Committee noted that clause 7A, in providing an

94

The heading to Part 3 states: Regulations for the National Gas Access (Western Australia) Law.

95

Any amendment has effect on the day of publication or at a later date specified in the Order.

96

Letter from the Office of Energy, 3 February 2009, p7.

97

A Schedule forms part of an Act.
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opportunity for the Executive to decide which South Australian amendments to adopt,
enables Western Australia to avoid those automatic amendments that occur in other
participating jurisdictions. Arguably, Western Australia’s Executive has ‘better’
control over its legislation, but its Parliament none.
8.27

It is the Committee’s view that the institution of the Parliament itself is diminished if
its legislative function is ignored in the amendment process. Any amendments will
not be subject to tabling or disallowance and does not provide sufficient legislative
scrutiny. However, this is clearly the scheme proposed by the Bill and is consistent
with clauses in the AEMA.

8.28

The Victorian, NSW and Queensland Parliaments counterpart committees commented
adversely on their respective inability to scrutinise amendments to the lead legislation.
NSW’s Legislation Review Committee said:98
Under the legislative scheme adopted in this Bill, each State,
Territory and the Commonwealth applies the National Gas Law, as in
force for the time being, set out in the Schedule to the National Gas
(South Australia) Act 2008 of South Australia, as well as regulations
made under that law. This law is applied as a law of New South
Wales. This scheme gives rise to the question of whether the applied
law is insufficiently subject to scrutiny by the New South Wales
Parliament, particularly as any changes made by the South
Australian legislature to this law automatically flow through and
become part of the law of New South Wales.

8.29

Victoria’s Scrutiny of Acts and Regulations Committee said:99
The principal issue for the Committee concerns Parliamentary
scrutiny of such proposed laws. In this Bill the Parliament is asked to
apply the law of South Australia (the lead jurisdiction) as a law of
Victoria. …The Committee refers to Parliament the question whether
the bill has sufficient regard to the institution of Parliament.

8.30

Queensland’s Scrutiny of Acts and Regulations Committee said:100
Legislative scrutiny committees of the parliaments of other States and
the Commonwealth, have identified concerns that elements of
intergovernmental legislative schemes might undermine the institution

98

Parliament of NSW, Legislation Review Committee, Legislation Review Digest, No 5 of 2008, p42.

99

Parliament of Victoria, Alert Digest No 9 of 2008, http://www.parliament.vic.gov.au/
sarc/Alert_Digests_08/08alt9min.htm (viewed on 16 September 2008).

100

Parliament of Victoria, Alert Digest No 9 of 2008, http://www.parliament.vic.gov.au/sarc/
Alert_Digests_08/08alt9min.htm (viewed on 16 September 2008).
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of Parliament. In relation to amendments to uniform legislation, the
committee’s concerns relate to the degree of flexibility retained by
each jurisdiction in its consideration of proposed amendments.
8.31

Similar to its eastern states counterparts, the Committee finds that the Bill has
insufficient regard for the institution of Parliament and therefore makes the following
recommendation.

Recommendation 4: The Committee recommends that the Order made under clause
7A of the Bill be tabled in the Parliament and approved by each House of Parliament
before the declaration is published.

Clause 7B
8.32

Clause 7B authorises the Governor to make consequential (not substantive)
regulations that are necessary or expedient to “reconcile the differences that are likely
to result as the scope of the national legislation expands beyond the intended scope of
the Western Australian Act”.101

8.33

Clause 7B raises that fundamental legislative principle the Committee routinely
considers - Does the Bill have sufficient regard to the institution of Parliament by
sufficiently subjecting the exercise of a proposed delegated legislative power to the
scrutiny of the Legislative Council - given that the Interpretation Act 1984 does not
apply to these consequential regulations.102

8.34

The Committee is of the view that any regulations made under clause 7B only give
effect to the non disallowable notices in clause 7A, (clause 7A being the principal
provision amending the law in Western Australia). Excluding clause 7B regulations
from the Interpretation Act 1984 is appropriate in these circumstances.

Clause 10
8.35

This clause authorises the Governor to make necessary or expedient regulations for
giving effect to the National Gas Access (Western Australia) Law, including the
power to prescribe fees. Clause 10 again, raises that fundamental legislative principle
the Committee routinely considers - Does the Bill have sufficient regard to the
institution of Parliament by sufficiently subjecting the exercise of a proposed
delegated legislative power to the scrutiny of the Legislative Council?

101

Explanatory Memorandum, p5.

102

As per clause 6.
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8.36

Under clause 10(5) these regulations “may be made only on the unanimous
recommendation of the Ministers of the participating jurisdictions”. Although they
must be published in the Government Gazette they are not capable of disallowance in
our Parliament.

8.37

The Committee finds that the Bill has insufficient regard for the institution of
Parliament and therefore makes the following recommendation:

Recommendation 5: The Committee recommends that that the regulations made
under clause 10 of the Bill be tabled and approved by each House of Parliament.

Clause 11
Fundamental Legislative Principle against Retrospectivity
8.38

Clause 11 authorises non disallowable regulations to deal with transitional matters.
Clause 11(2) states that:
Any provision of the regulations that deals with a matter of a
transitional nature… may be expressed to take effect from a time that
is earlier than the beginning of the day on which the regulations
containing the provision are made, not being a time earlier than the
commencement of this section.

8.39

Effectively, clause 11 permits transitional regulations, once published in the
Government Gazette, to have retrospective operation. The Committee observed that it
is becoming increasingly common for bills to include provisions permitting
transitional regulations to be made with retrospective operation. The undesirability of
retrospective operation of subsidiary legislation has been the subject of comment in
various reports by past committees of the Legislative Council.103

8.40

If the Interpretation Act 1984 had application to clause 11 (it does not, having been
expressly excluded by clause 6B), the usual position is that regulations operate from
the commencement of the day they are published in the Government Gazette or on
some later date after publication.104 Regulations are made when signed by the

103

For example, Western Australia, Legislative Council, Standing Committee on Public Administration and
Finance, Report 1: Planning Appeals Amendment Bill 2001, March 2002; Western Australia, Legislative
Council, Uniform Legislation and General Purposes Committee, Report 1: Offshore Minerals Bill 2001,
Offshore Minerals (Registration Fees) Bill 2001 and Offshore Minerals (Consequential Amendments) Bill
2001, June 2002, pp52-66; Western Australia, Legislative Council, Standing Committee on Legislation,
Report of the Standing Committee on Legislation in relation to the Corruption and Crime Commission
Act 2003 and the Corruption and Crime Commission Amendment Bill 2003, December 2003, p182.

104

For example, regulations published in the Government Gazette at 5:00pm on 1 January 2008 are taken to
come into operation at the start of that day immediately after midnight on 1 January 2008.
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Governor.105 The common law position is that delegated legislation, although made,
does not come into operation until it is published.106 The statutory controls in the
Interpretation Act 1984 reflect the common law position by requiring regulations to be
published in the Government Gazette107 and to take effect only at this time or some
later time.108
8.41

Section 41(1) of the Interpretation Act 1984 provides the formal requirements for the
publication and commencement of subsidiary legislation. Section 41(1)(b) permits
regulations to come into operation on “another day” as “specified” in the regulations
not being the publication date. This paragraph does not permit the making of
regulations that operate prior to the date of publication, as the expression “another
day” does not contemplate a date of commencement anterior to the date of
publication.109

8.42

There is no power to make regulations with retrospective operation unless an Act
expressly provides for the making of the regulations with retrospective operation.110
There is a presumption used when interpreting statutes which applies equally to
regulations that the law is not intended to have retrospective operation.111 If a
regulation making power in a statute is equally capable of being interpreted so as to
have both a prospective and retrospective operation then it is presumed in the absence
of clear words that the legislature intended only a prospective operation of
regulations.112

8.43

The Committee noted that clause 11(2) of the Bill uses clear words to permit
provisions of the transitional regulations to take effect from a time that is earlier than
the beginning of the day on which the regulations containing the provisions are made
and gazetted. However, the Committee notes that clause 11(3) ameliorates the harsh

105

Watson v Lee (1979) 144 CLR 374, per Barwick CJ at 379.

106

Johnson v Sargant (1918) 1 KB 101.

107

Interpretation Act 1984, s 41(1)(a).

108

Interpretation Act 1984, s 41(1)(b).

109

Watson v Lee (1979) 144 CLR 374. There, Barwick CJ said at p379: “To bind the citizen by a law, the
terms of which he has no means of knowing, would be a mark of tyranny. Parliament … has recognised
that justice requires that it be notified publicly before it becomes operative. I am quite unable to construe
[the section] as a Parliamentary mode of expression of intention that the law should operate before it is
notified. That would be so fundamentally unjust that it is an intention I could not attribute to the
Parliament unless compelled by intractable language to do so. In my opinion, no semantic quirks of the
draftsman would lead me to that conclusion - a conclusion which would attribute to the Parliament an
intention to act tyrannically. In my opinion, what the section means is that the regulation will operate on
or from the day it is notified or from such other day, being a subsequent day, as the regulation may
specify. Such a construction is both reasonable, textually available and just.”

110

Broadcasting Company of Australia Pty Ltd v Commonwealth (1935) 52 CLR 60.

111

Maxwell v Murphy (1957) 96 CLR 261.

112

Mathieson v Burton (1971) 124 CLR 1 per Gibbs J at 22.
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consequences of regulations operating retrospectively by stating that they must
operate so as not:
(a) to prejudicially affect the rights of a person … .existing before the
day of publication of those regulations; or
(b) to impose liabilities on any person … in respect of anything done
or omitted to be done before the day of publication of those
regulations.
Clauses 12, 13 and 14 in Part 4
8.44

These three clauses constitute a ‘cross vesting’ arrangement of functions and powers
whereby:


Western Australia confers power on the Commonwealth Minister, the
Australian Energy Regulator, the National Competition Council and the
Australian Competition Tribunal “to do acts in” Western Australia when
they have functions or powers conferred on them by the national gas
legislation of another participating jurisdiction. (Clause 12);



Western Australia confers power on the Ministers of the other States and
Territories to perform or exercise functions or powers in Western Australia;
(Clause 13); and



the Western Australian Minister, our agencies and instrumentalities can
perform functions or exercise powers in the other States and Territories if
they each so confer the power. (Clause 14).

Constitutional Validity of Part 4
8.45

A characteristic feature of a uniform scheme is that it may confer functions and
powers under State laws on Commonwealth authorities and in a variety of situations.
The High Court of Australia (High Court) decision in R v Hughes,113 established that
a conferral of power on Commonwealth authorities coupled with a duty by a State
law, must be supported by a Commonwealth head of legislative power.

8.46

Recent amendments to the Australian Energy Market Agreement Act 2004 (Cth),
proclaimed on 1 July 2008, support clause 12. New section 13A(1) of the Australian
Energy Market Agreement Act 2004 (Cth) states:

113

(2000) 202 CLR 535. The High Court held that the Commonwealth Director of Public Prosecutions,
wanting to prosecute state offences under a state’s corporation’s Act, had the ability to prosecute, as it
fitted under constitutional heads of power. This ability had been conveyed to the DPP by the State.
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A State/Territory energy law may confer functions or powers, or
impose duties, on the Commonwealth Minister for the purposes of that
law.
8.47

New section 13A(3) provides that a Commonwealth Minister cannot perform a duty or
function, or exercise a power, under a State/Territory energy law unless the conferral
is in accordance with an agreement between the Commonwealth and the State or
Territory concerned. The relevant agreement is the 2008 Memorandum.114

8.48

The Committee queried the constitutional basis for:


Western Australia being able to vest powers and functions in the Ministers
of other States and Territories; and



our Minister, our agencies and instrumentalities performing functions or
exercising powers in other States and Territories.

given the extra territorial effect of clauses 13 and 14.115
8.49

During a hearing, Mr Peter Hawken, Acting Director Markets & Regulatory Policy,
Office of Energy, said:116
The state gives up certain powers to enable a national regime to
work, to other jurisdictions and to the commonwealth. That can only
happen because those other jurisdictions have corresponding
legislation that accepts that transfer of power, and vice versa. The
limits are clearly stated in the legislation. This is very common in
national legislation to allow it to work on a national basis.
Our understanding is that it is limited because it is specified in each
corresponding set of legislation. So there are like a twinning of
legislation, if you like—one provides the power to the other
jurisdiction; the other jurisdiction accepts that power, but they are
both limited in that respect. It clearly only refers to specific matters.
That is the advice that we have had.

8.50

The Committee considered whether the basis for cross vesting powers and functions
amongst various Minsters across borders may lie with the plenary, legislative power
of the States and Territories to make laws for their “peace, order and good

114

See paragraph 5.3.

115

Section 2 of the Australia Act 1986 (Cth) specifically provides that State laws may have extra-territorial
operation.

116

Mr Peter Hawken, Acting Director Markets & Regulatory Policy, Office of Energy, Transcript of
Evidence, 16 February 2009, p7.
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117

government” provided there is some nexus with the State or Territory concerned.118
However, this view has never been tested in the High Court.
Recommendation 6: The Committee recommends that the Minister explain the
constitutional basis for cross vesting Ministerial functions and powers in other
jurisdictions’ Ministers in clauses 13 and 14.

Absence of specified powers in Part 4
8.51

The Committee noted that the Bill does not expressly list or limit the powers to be
cross vested into State and Commonwealth Ministers, as well as Commonwealth and
State regulatory bodies. This means that future amendments to the lead, South
Australian legislation may alter what powers the Ministers or regulatory bodies
possess.

8.52

The Office of Energy agreed that this is the reach of Part 4.119 Thus, future
amendments to expand ministerial powers will be made in the absence of Western
Australian parliamentary scrutiny.

Recommendation 7: The Committee recommends that the Minister explain the extent
of ministerial powers in Part 4 of the Bill.

Clause 15
8.53

This clause provides that no duty or tax is payable on an ‘exempt matter’, defined as
“a transfer of assets or liabilities”. Under clause 15(2)(b) an exempt matter is
declared by the Minister and Treasurer by an Order Notice published in the
Government Gazette. The Committee noted that the Order Notice is not subject to
tabling in the Parliament and not disallowable.

117

Section 2(1), Constitution Act 1889 (WA) and other States and Territories corresponding provisions, for
example, section 5, Constitution Act 1934 (SA) and section 6, Northern Territory (Self-Government) Act
1978 (Cth).

118

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1, Mobil Oil Australia Pty Ltd v
Victoria (2002) 211 CLR 1 and APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 460.

119

Letter from the Office of Energy, 3 February 2009, p11.
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Clause 17
8.54

Clause 17 provides that the Bill and the National Gas Access (WA) Law are to be
construed as not exceeding the legislative power of Western Australia. Clause 17
refers to Schedule 2, section 2 of the Western Australia Gas Access Law, which states
that if any provision of our law confers a duty on a commonwealth minister or
body120, but this provision is beyond the power of our Parliament to make, then the
provision will only apply to the extent that it can fit within State power and the
Commonwealth’s constitutional powers of corporations, trade/commerce power, and
external affairs.

8.55

The Office of Energy explained that clause 17 limits the effect of any provisions of
our modified Application Act or regulations under Part 3 that confer a function or
power to prevent it from being unconstitutional and thereby overcome the R v Hughes
decision.121

Clause 19
8.56

Clause 19 provides that despite the repeal of the Gas Pipelines Access (Western
Australia) Act 1998, section 96 of that Act still operates as if it referred to the relevant
national provisions. (An extract of section 96 may be viewed at Appendix 6).

8.57

Clause 19 was inserted by the Office of Energy in response to concerns raised by DBP
at the absence of continued section 96 protection. Both DBP and the Office of Energy
confirmed that they have been negotiating this issue, but are still trying to reach a
resolution.

8.58

As part of its inquiries, the Committee received a written submission from DBP. This
submission stated that section 96 of the Gas Pipelines Access (Western Australia) Act
1998 protected several “exempt contracts” from the current regulatory regime. Under
the current regime, ‘exempt contracts’ are freed from certain regulations. This meant
that ‘exempt contracts’ could have tariffs which are higher than the statutory
maximum.

8.59

DBP stated that ‘exempt contracts’ referred to the ‘Alcoa Exempt Contract’ and ‘T1
Standard Shipper Contracts’. This represented all contracts using the pipeline. DBP’s
submission is that these protections are not duplicated in the Bill. It was claimed that
this would increase the uncertainty and risk for current investments in the pipeline
totalling $3.7 billion. DBP also claimed that this loss of protection would increase the
perceived risk in future investments in the DBNGP pipeline.

120

Such as the National Competition Council, AER or Australian Competition Tribunal.

121

Letter from the Office of Energy, 3 February 2009, p11.
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8.60

DPB argued that Alcoa had made many concessions in bailing out the DBNGP
pipeline from insolvency. Had Alcoa known that the State Government did not intend
to protect the Alcoa Exempt Contract, it is unlikely the concessions would have been
made.

8.61

The Committee queried DBP on whether clause 19 of the Bill provided sufficient
protection. DBP replied that the current section is insufficient.122
It is our view, based upon legal advice, that this section does not
contain the protection to the exempt contract or to the standard
shipper contracts in the same manner as section 96 did, and there is a
reason for that. That is because the provisions of the gas code are not
mirrored in the gas law.

8.62

The underlying issue is the interpretation of section 96 of the Pipelines Access
(Western Australia) Act 1998. Under DBP’s interpretation, the protection provided to
exempt contracts is intended to continue indefinitely for the ‘Alcoa Exempt Contract’
and until 2019 for ‘T1 Standard Shipper Contracts’. DBP wishes for this protection to
be continued by the proposed new regime.

8.63

The Office of Energy has a different interpretation, that section 96 is a transitional
clause, which ceased to have effect after the first Access Arrangement was approved
under the Gas Code. Under this interpretation, the protection under section 96 ended
in January 2004.123
To us it seems as though section 96 was a transitional section that
transitioned contracts in place before the 1998 Act. It is placed in the
transitions section of the Act, and it allows for amendments and new
contracts to be made if they are to implement amendments in
accordance with the new regime.

8.64

This conflict is unlikely to be resolved in the short term. Even if the parties reach an
agreement on the wording of clause 19 of the Bill, they will continue to have different
interpretations of the clause’s actual effect.

8.65

DBP anticipates the possibility of legal proceedings, with DBP trying to protect an
‘exempt contract’ from being changed under the proposed new regime. In the short
term, they seek to reach a compromise with the Office of Energy.

122

Mr Anthony Cribb, General Manager, Legal & Regulatory, Company Secretary, DBP, Transcript of
Evidence, 16 February 2009, p3.

123

Mr Rasmus Moerch, Acting Senior Manger Regulatory Policy, Office of Energy, Transcript of Evidence,
16 February 2009, 16 February 2009, p8.
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8.66

DBP suggested a re-wording of clause 19, which it believes addresses the changes
between the Gas Code and the proposed new regime. DBP noted that the intention of
the re-wording was to preserve both interpretations of clause 19.124
It would preserve, I guess, the protection that we believe was
intended, but also it would preserve the protection that the Office of
Energy believes should have been given to section 96. It does not in
any way prevent either party from running their arguments should the
need arise in the future. That need will arise only if a regulator at
some point in time seeks to do something in their regulatory decisions
which then impacts adversely upon the contracts.

8.67

This seems to conclude that there are two conflicting interpretations of section 96 in
the current regime and the protection it affords to ‘exempt contracts’. This will mean
that the effect of clause 19 of the Bill will be interpreted differently.

8.68

This matter is important, because it relates to a large amount of investment in the
pipeline, the expansion of the pipeline, and a large number of gas supply contracts. It
would be advisable for this issue to be resolved before it develops into further conflict.

Recommendation 8: The Committee recommends that the Minister clarify the purpose
and operation of clause 19 of the Bill and section 96 of the Pipelines Access (Western
Australia) Act 1998.

Recommendation 9: The Committee recommends that if DBP and the Office of Energy
reach a compromise on this issue, clause 19 of the Bill should be amended to reflect the
compromise.

Clause 21
8.69

This clause supplements the regulation making power in Part 3 of the Bill by
providing for regulations to impose fees and charges in connection with the
performance of functions by the Western Australian arbitrator. The Committee

124

Mr Anthony Cribb, General Manager, Legal & Regulatory, Company Secretary, DBP, Transcript of
Evidence, 16 February 2009, p4.
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125

observed that clause 21(3) expressly and necessarily
fees and charges.

authorises cost recovery of

Clause 22
8.70

This clause provides for a review of the “operation and effectiveness” of the Act after
1 July 2013, giving due regard to three specific matters in clause 22(1)(a),(b) and
(c).126 In comparison, the (proposed to be repealed) section 88 of the Gas Pipelines
Access (Western Australia) Act 1998 requires the Minister to review the entire Act.127
Clause 22 is not a review of the entire regulatory regime.128

8.71

Clause 22 may be contrasted with the limited review of the lead, South Australian
legislation to only section 83, “Rule reviews by the AEMC” and section 270 in relation
to “Merits review and other non-judicial review”. The absence of a statutory review
of the entire lead legislation which the Bill modifies raises that fundamental legislative
principle the Committee would routinely consider if it was able to scrutinise the Note:
In relation to uniform legislation where the interaction between State
and Federal powers are concerned: Does the scheme provide for the
conduct of Commonwealth and State reviews, and if so, are they
tabled in State Parliament?

8.72

Given that the review of the lead, South Australian legislation is limited to sections 83
and 270, the Committee is concerned that any review of the operation and
effectiveness of the Bill may be illusory and avoids comprehensive review of the
national scheme.

125

per McKechnie J in Re Dr Ken Michael AM; Ex parte Epic Energy (WA) Nominees Pty Ltd & Anor,
[2002] WASCA 231, para 6.15 where he said: “I accept that the power of the Executive to make
regulations enabling full cost recovery must be found in the statute: Commonwealth & The Central Wool
Committee v Colonial Combing, Spinning & Weaving Co Ltd.”

126

These are: the operations of the ERA; the need to continue regulations setting reference tariffs and the
fixed principle in the Revised Access Arrangement for the Dampier to Bunbury Natural Gas Pipeline and
other matters the Minister considers relevant.

127

However, the review which was mandated to be tabled in the Parliament did not take place. The Office
of Energy said: “At the time of the review, the State’s Electricity Reform process were about to establish
the Economic Regulation Authority with the Economic Regulation Authority Bill 2002 (introduced to
Parliament 4 December 2002). The Economic Regulation Authority replaced the Independent Gas
Pipeline Access Regulator, which were to be reviewed under Section 88. Also at the same time, the
Council of Australian Governments were also conducting another review of the broader national energy
market framework ("Towards a Truly National and Efficient Energy Market (the Parer Review)announced 8 June 2001 and finished 20 December 2002). A part of this review was to review the
framework for Third Party Access to Gas Pipelines”. E mail from the Office of Energy, 15 December
2008.

128

Letter from the Office of Energy, 3 February 2009, p13.
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Recommendation 10: The Committee recommends that the Minister clarify the lack of
a comprehensive review of the lead, South Australian legislation and whether this will
impinge on the ability to effectively review the Bill.

Schedule 1
8.73

Schedule 1 modifies the National Gas Law in the Schedule to the lead legislation, the
National Gas (South Australia) Act 2008. The Committee noted that these are
Western Australian specific provisions that do not impact on the substantive
provisions of the lead legislation.

Item 2
8.74

The Committee noted that unlike other jurisdictions, this Item proposes to insert the
term “Access” to the title of our legislation. This modification, though small is
important. As the EM explains, it “draws attention to the fact that Western
Australia’s adoption of the National Gas Law only extends to the regulation of
access”129, not other matters such as retail distribution and marketing.

Item 4
8.75

This Item proposes to modify the meaning of the AER by inserting a new Item 2A
which provides that a reference to the AER is to be read as a reference to the regulator
(whether the Economic Regulation Authority [ERA] or the AER).

8.76

The Committee understands that this modification is required because WA is the only
jurisdiction to have an ERA and that it performs the regulatory functions of the AER
in other jurisdictions.

Item 5
8.77

Item 5 proposes to insert a new Part 1A, section 20A to postpone Bulletin Board
provisions. A Bulletin Board is a platform for industry to facilitate the contracting of
natural gas between buyers and sellers. The Bulletin Board introduces buyers to
sellers where trading is voluntary and each then makes their own transport
arrangements for the gas. Proposed new section 20A authorises the Minister to fix the
day when the Bulletin Board provisions will apply via an Order Notice published in
the Government Gazette.

8.78

Proposed new section 20A raises the Committee’s fundamental legislative principle Does the Bill have sufficient regard to the institution of Parliament by sufficiently

129

Explanatory Memorandum, p12.
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subjecting the exercise of a proposed delegated legislative power to the scrutiny of the
Legislative Council? Although the Order Notice is published in the Government
Gazette it is neither tabled nor capable of scrutiny or disallowance by our Parliament.
8.79

The EM indicates that the provisions have not yet been drafted as it is:
necessary to further consult with Western Australian stakeholders
before a prudent decision can be made on adopting a bulletin board
in Western Australia.

Item 8
8.80

Item 8 proposes to insert a new Part 1A, section 68A. This concerns the manner in
which the WA arbitrator must perform functions and powers. Like the AER, the WA
arbitrator must perform or exercise functions so as to contribute to the achievement of
the national gas objective in section 23 of the Note. It states:
The objective of this Law is to promote efficient investment in, and
efficient operation and use of, natural gas services for the long term
interests of consumers of natural gas with respect to price, quality,
safety, reliability and security of supply of natural gas.

8.81

The Committee noted that the national gas objective simplifies the multiple,
potentially conflicting objectives in the current access regime130 and is responsive to
the Productivity Commission’s view that “clear specification of objectives is
fundamental to all regulation.”131

Item 9
8.82

Item 9 proposes to insert a new section 181A to account for the circumstance in which
the WA arbitrator is the “dispute resolution body” nominated by a prospective user,
user or service provider when parties are unable to agree about aspects of access to a
pipeline service.

8.83

The Bill proposes our ERA and WA Arbitrator have control over Western Australian
jurisdiction, rather than the AER. This arrangement is to cover both regulatory and
mediation duties in Western Australia.

8.84

The Committee explored whether this might create any conflicts with other States and
Territories, given that they will be subject to a national regulatory and mediation body,
whilst Western Australia proposes to have its own. The Office of Energy is of the

130

Re Dr Ken Michael AM; Ex parte Epic Energy (WA) Nominees Pty Ltd & Anor, [2002] WASCA 231.

131

Productivity Commission, 2001, Review of the National Access Regime, Report No. 17, September,
p.XXII.
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view that because Western Australia has its own functionaries in the current regime
(with no reported problems), this should not be an issue. The Office of Energy said:132
If Western Australian decisions differ it is because its expert
regulatory agencies with local knowledge have decided this is
appropriate.
Item 13
8.85

Item 13 proposes to insert section 294(1) of the National Gas Law by providing that
the National Gas Rules 2008 executed on 1 July 2008 will be the initial National Gas
Rules for Western Australia. Under proposed section 294(2), the AEMC has power to
amend or revoke the rules.

8.86

Proposed section 294(2) raises that fundamental legislative principle the Committee
routinely considers - Does the Bill have sufficient regard to the institution of
Parliament by sufficiently subjecting the exercise of a proposed delegated legislative
power to the scrutiny of the Legislative Council? 133 The National Gas Rules 2008 are
not capable of disallowance in the Western Australian Parliament because our
Interpretation Act 1984 does not apply. Item 13 is also retrospective in operation.
Western Australia has not passed this Bill, yet the subordinate legislation has been
made and passed without scrutiny. It becomes operational when proposed new section
30, repealing Parts 2 to 5 of the Gas Pipelines (Western Australia) Act 1998,
crystallises.

9

AMENDMENTS TO THE BILL

9.1

The Committee was advised that the Government did not propose any amendments to
the Bill in the Legislative Council.

10

IS THE BILL CONSISTENT WITH ITS SUPPORTING DOCUMENTATION?

10.1

The Committee makes the following finding:

Finding: The Committee finds that except for energy community service
obligation provisions, the National Gas Access (Western Australia) Bill 2008 is
consistent with the Australian Energy Market Agreement.

132

Letter from the Office of Energy, 3 February 2009, p14.

133

Appendix 3, Item 13.
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10.2

The Committee commends its report to the House for consideration.

Hon Adele Farina MLC
Chairman
10 March 2009
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• Monday, 16 February 2009 - Session One-

Page 1

Hearing commenced at 11.00 am
HOHNEN, MR STUART
Executive Chairman, Dampier Bunbury Pipeline,
sworn and examined:
CRIBB, MR ANTHONY
General Manager, Legal & Regulatory, Company Secretary,
Dampier Bunbury Pipeline,
sworn and examined:

The DEPUTY CHAIRMAN: Thank you for coming along today. On behalf of the committee I
would like to welcome you all to the meeting. I have a process I have to go through before we
begin. I must ask you to take either the oath or affirmation, whichever you prefer.
[Witnesses took the affirmation .]
The DEPUTY CHAIRMAN: Would you please state your full name, occupation, contact address
and the capacity in which you appear before the committee .

Mr Hohnen: Stuart Alexander Hohnen . I am the executive cha irman of the Dampier Sunbury
Pipeline, which is the owner and operator of the Dampier to Sunbury natural gas pipeline. It is in
that capacity that I appear before the committee.
Mr Cribb: My name is Anthony Cribb. I am the general manager of corporate services, also from
Dampier Sunbury Pipeline. The address is Leve l 6, 12-14 The Esplanade, Perth. 1 also appear in
that capacity.
The DEPUTY CHAIRMAN: You have signed a document entitled " Information for Witnesses".
Have you read and understood that document?
Mr Cribb: Yes.
Mr Hohnen: Yes.
The DEPUTY CHAIRMAN: These proceedings are being recorded by Hansard . A transcript of
your evidence wi ll be provided to you . To assist the committee and Hansard, please quote the full
title of any document you refer to during the course of this hearing for the record. Please be aware
ofthe microphones and try to speak into them and ensure that you do not cover them with papers or
make noises near them. It is eas ier for Hansard if you try and talk in turn.
Even though this is a private hearin g, you shou ld note that the committee may make some or all of
your evidence public when it reports to the Legislative Counci l. If the committee does decide to
make your eviaence public, we will endeavour to first inform you of this decision. The Legislative
Council may also authori se publication. Please note that you should not publish or disclose any
private ev idence to any other person at any time unless the comm ittee or the Legislative Counci l has
already publicly released the evidence. I advise you that the premature publication of private
evidence may constitute a contempt of Parliament and may mean that the material published or
disclosed is not subject to parliamentary privilege. Would you like to make an opening statement to
the committee?
Mr Hohnen: Just a bit of background, and you are probably well aware of the position. The
Dampier to Bunbury natural gas pipeline is probably the state's most cri tical piece of infrastructure;
certainly energy infrastructure. It is a covered pipeline under the terms of the regulatory framework
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that we deal with. We current ly operate under the National Gas Code, which became effect ive in
1998. That was introduced with joint commonwealth-state legislati on and there is a particular piece
of WA legislat ion that covers its introductio n. There has been, fo r the last two or three years, a
process underway to substantially modify the National Gas Code and it is the legislation to
introduce the code within Western Australia which is the subject of our current discussion. We have
been heavily involved in the development of the new framework in conjunction with a
commonwealth-state group. Our understanding of provisions that were agreed in respect to the
previous legislation have been translated for the purpose of the new legislation. There is a
difference of view between us and the Office of Energy-the state bureaucrats- as to what was the
meaning and intent of the previous act that introduced the code and that is where our particu lar
issue resides. Is that a reasonable explanation?
Mr Cribb: Yes. Certainly the key specific issue we have is the ability of the legislation to interfere
with and affect contracts that have been negotiated effectively outside of the regulatory regime. The
background for the Dampier to Sunbury natu ral gas pipeline is that while it is a regulated or
covered pipeline, all of its contracts are negot iated outside of that framework . What happens under
the regu latory framework is that a reference serv ice gets set with a tariff set by a regulator. Under
all the contracts on the DBNGP, there are different serv ices and a d ifferent tarifTset with customers.
The key issue is the abi lity of the regulatory regime to impact upon those contracts that are
negotiated outside of the regulatory regime.
The DEPUTY CHAIRMAN: In regard to the background, as an approximate number, how many
exempt contracts are protected under section 96 of the Gas Pipelines Access (Western Australia)
Act?
Mr C ribb: On our interpretation of section 96, all of our contracts; and we have approximately 22
full -haul customers on the pipeline.
The DEPUTY CHAIRMAN: What proportion of your business? Is that all contracts?
Mr Cribb: One hundred per cent.
Mr Hohnen: There are two categories. One is the Alcoa exempt contract. There appears to be no
debate about the standing of the Alcoa exempt contract, and that comprises something like a third of
our total throughput. The other contracts that Anthony is talking about comprise the balance.
Mr Cribb: That is what we call standard shipper contracts. In the bill that is before the Parliament,
the section of relevance is section 19. Section 19 does not differentiate between an exempt contract,
which is the contract with Alcoa. As a bit of background, that contract was a fou ndation contract
entered into at the time the pipeline was constructed in the early 1980s, and it is an evergreen
contract. The other contracts that we have with customers were renegotiated in 2004 and are what
we ca ll standard shipper contracts. They were renegotiated as part of the acquisition of the pipeline
by the current ownership in 2004 following the demise of the previous owner.
The DEPUTY CHAIRMAN: I have got a couple of questions on section 19. I will go back to the
contracts first. What is the duration of those contracts?
Mr Hohnen: Those contracts go mostly to 20 19, with options to extend
M r Cribb: In the case of the Alcoa exempt contract, that is an evergreen contract.
Mr Hohnen: I think it is worth saying that any uncertainty or ambiguity in relation to the regu latory
framework of the pipel ine is absolutely critical from the point of view of the owners and operators
of the pipeline, particularly in thi s current economic env ironment. We have just, this last week,
gone out for refinancing of a significant component of our debt and any suggestion that there is
regulatory uncertainty be ing introduced in the equation in this particular market is absolutely to be
avoided at all costs.
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The DEPUTY CHAIRMAN: Can the tenns of the exempt contracts be extended or altered so that
they no longer need to move to statutory tariffs by 20 16?
Mr Hohnen: Only with the agreement of a very large number of parties.
Mr Cribb: I think it is important to just make it clear that the Alcoa contract is a spec ific contract
and that is a contract which has a price set with in the confines of the contract for its duration. The
other contracts, being the standard shipper contract, contain a provision whereby in 2016 the tariffs
revert to the tariff that the regulator sets in 2016. So they do merge with the regulatory framework
from 2016 in terms of price, but nothing else. If, at the end of the contracts-which generall y expire
in 20 19- the customers want to continue that contract, they can exercise their option; alternative ly,
they can revert to what is ca lled the reference serv ice under the regulatory framework. That would
be at the price that the regu lator sets. But so, too, would the existing contract still be at the regu lated
tariff that the regulator sets. From 2019 and beyond, the customers have the ability to choose to
either stay with an existing contract, which the price is the regulated price, or move to a regulated
tariff, which the price will be the same but the terms and conditions may have differed . It will
depend upon what the regulator sets in 2019 as the terms and conditions.
The DEPUTY CHAIRMAN: Going back to section \9, the current version of the Nationa l Gas
Access Bill appears to duplicate the protection provided under section 96 of the Gas Pipelines
Access (WA) Act. Section 19 is not mentioned in your submission.
Mr Cribb: It is our view, based upon legal advice, that this section does not contain the protection
to the exempt contract or to the standard shipper contracts in the same manner as section 96 did, and
there is a reason for that. That is because the provisions of the gas code are not mirrored in the gas
law. The gas law conta ins differing concepts and differing section references and different parts to
that in the gas code. So we have been trying to, I guess, better translate the protection of the
provisions of the gas code into the new gas law. We have had discussions recently, again with the
Office of Energy, to try to streamline section 19 to ensure that there is that protection. We are
waiting for them to come back to us on the further wording that we presented to them to provide the
protection. However, the version that we had put in our submission to the committee, we have made
some further changes to that in our discussions with the Office of Energy in order to try to align as
much as possible with clause 19 that is in the bill. However) there arc some changes that we believe
need to be made.
The DEPUTY CHAIRMAN: That version in your submission, you are saying you have got
changes to that version as well?
Mr Cribb: Yes. The only substantive changes are in the last paragraph where we have said it does
not apply-sorry, the definition of "relevant national prov isi ons" , we are seeking to change that
definition. That is the on ly change that we are seek ing to make from the version that we have
included in our submi ssion.
Mr Hohnen: We have been cont inuing to work with the officers in the Office of Energy to try to
find a means of resolving this particular issue- that was as recently as Friday evening and over the
weekend- to try to find a set of words that is acceptable. I think it is fair to say that they are
endeavouring to find a soluti on.
The DEPUTY CHAIRMAN: Actually, that was one of our questions- how much communi cation
you have had with the Office of Energy and where you are at. You have explained that; you are st ill
waiting for a reply by the sound of it.

[11.15 am]
Mr C rib b: That is correct, yes. We had some further discussions with them last week, and we are
expecting another discussion with them, and potentia lly their legal advisers, this afternoon-or, if
not this afternoon, tomorrow morning- to try to resolve the issue.

48

THIRTY FIFTH REPORT
Uniform Legislation and Statutes Review

- Monday, 16 February 2009· Session One·

Page 4

The DEPUTY CHAIRMAN: Just out of interest, who drafted your submission?
Mr Cribb: J would have to say it is a combination of myself and our external lawyers whom we
use. It also does borrow from some work that Alcoa specifically would like inserted in the contract;
and as a counter party to the contract, we have tried to maintain all the wording that they have
sought to have included. I do not know whether they will be making a submission to the committee
today.
The DEPUTY CHAIRMAN: Perhaps you could you exp lain this to us. If the bill progresses
without any further amendments, what would be the possible impact on your interests?
Mr Hohnen: It will crystallise a significant sovereign risk very quickly. As I say, we are in the
market at the present time to refinance nearly $500 million of pipeline debt. That could have quite a
destabilising effect in the current context of the financial downturn.
Mr Cribb: The objective that we are trying to work to with the Office of Energy is that clearly the
Office of Energy has a view about how section 96 was intended to work, and we have a view about
how it was intended to work, and they are different views. What we are trying to do in the
legislation is preserve each party's interpretation of section 96 so that if there is ever an issue about
a regulator seeking to in some way interfere with our negotiated contracts, we can have that debate
at that point in time. The key thing that we are trying lu wurk lu is tu ensure lilal the drafting does
not actually remove the ab ility of one party to run their particular argument about how the
legislation is meant to be interpreted.
The DEPUTY CHAIRMAN: So you believe that section 19, with your amendment, would
effectively replace the protection that section 96 is giv ing you at the moment?
Mr Cribb: It would preserve, I guess, the protection that we believe was intended, but also it would
preserve the protection that the Office of Energy be lieves should have been given to section 96. It
does not in any way prevent either party from running their arguments shou ld the need arise in the
future. That need will arise only if a regulator at some point in time seeks to do something in their
regulatory decisions wh ich then impacts adversely upon the contracts.
Mr Hohnen: So to the extent that there is a difference of view currently about that interpretation, it
keeps that difference of view alive, if you like, but it also provides the opportunity, ifand when the
need arises in the future, to make a formal challenge of that view.
Hon SHEILA MILLS: Is the Office of Energy fully cognisant of the difficulties that you would
have with the financial situation if the amendments were proceeded with? Are they right on top of
that issue?
Mr Hobnen: It is never possible to know whether someone is fully cognisant, but the position has
been pointed out to them.
Mr Cribb: As recently as last Thursday.
Hon SHEILA MILLS: Did you find them receptive?
Mr Hobnen: I believe they are trying to find a solution, but we will not know until we get there
how hard they are trying. I believe that they understand the severity of the current financial crisis. I
must emphasise that the pipeline is a very good and stab le and financially secure business, but the
current set of circumstances is a very difficu lt environment to operate within. As you may be aware,
we have been expanding the pipeline very rapidly to meet the requirements of Western Australian
industry and consumers. In fact, we have committed $1.8 billion to the expansion of the pipeline
since early 2005. It is a very rap id rate of growth.
The DEPUTY CHAIRMAN: I notice that on page 3 of your submission you say that the Office of
Energy believes that section 96 of the Gas Pipelines Access (Western Australia) Act no longer has
any practical effect. Can you explain that statement further?
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Mr Cribb: The Office of Energy's view of the interpretation of section 96 was that it operated only
to protect the contracts that were negotiated outside of the regulatory regime from regulatory
interference, for want of a better phrase, until the first access arrangement was approved under the
gas code. That first access arrangement was approved in early 2004. So it is the Office of Energy's
view that from that date in early 2004, the contracts that exist on the pipeline- whether they were
negotiated outside the regime or negotiated pursuant to the regime-will be able to be interfered
with or affected by regulatory decisions under both the code and the act. That is an important
distinction that we need to make, because we are seeking protection only from the code, not from
the other provisions. Basically, the law is divided into three parts. We have the act; we have
schedule I, which contains a lot of provisions relating to collection of infonnat ion and information
gathering powers; and we have the code. The same structure will apply under the new law. We will
have the act; we will have the national gas law; and we will have the national gas rules. Most of
what is in the code-and all we are seeking to maintain protection from is the code-is in the ru les.
There is some protection in the law. We are not seeking protection from the entire aspect of the
national gas law, or the act that enacts the gas law. We are seeking protection only from the
provisions that were in the code and that are being translated into the new regime. We are not
seeking to exempt ourselves from information collection powers, because they were not in the code;
they were in schedule I. We are not seek ing to exempt ourselves from the ringwfencing
requirements, as they also were part of schedule I; they were not in the code. We are actually only
seeking to maintain the protection that was afforded under section 96 going forward.
The DEPUTY CHAllillAN: Judging from your subm ission, it appears to me that your major
concern is sections 96 and 19, and the contracts; you are quite happy with the rest of the bill?
Mr Cribb: I think it is fair to say that we have spent a long time, both as a company and through
our industry association at the Ministerial Counci l on Energy level, trying to persuade an outcome
that reflects what we understood was the intention of the MCE; that is, to promote a regime which
will act as an incentive to investment in the pipelines. I guess we believe we have had our day in the
sun to try to achieve that and it is probably a bit too late now to argue for further changes.
Mr Hohnen: I do not think "happiness" is the word that we would use to describe it!
The DEPUTY CHAIRMAN: So you are concerned about that section going forward?
Mr Hohnen: We are keen to maintain the status quo as far as our interpretati on of the impact on
contracts is concerned.
Mr Cribb: I think it is fair to say there was a process for consultation on the national gas law and
the nationa l gas ru les. We part icipated in that consultation process. We did not get everything that
we wanted, but that was the process. Thi s is the process for discussing the act that will enact the law
and the rules, so this is our first opportunity, I guess, to raise issue issues with the bill.
The DEPUTY CHAIRMAN: Is there anything else that you wish to speak to us about today?
Mr Hohnen: I do not believe so.
The DEPUTY CHAIRMAN: If there are no other questions, I want to thank you for your
attendance today.
Mr Hohnen: By the same token, if members have any further questions in respect to our position,
please communicate directly with us.
The DEPUTY CHAIRMAN: Thank you.
Hearing concluded at 11.25 am
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Hearing commenced at 11.29 am

MOERCH, MR RASMUS
Acting Senior Manager Regulatory Policy, Office of Energy,
sworn and examined :

HAWKEN, MR PETER
Acting Director Markets & Regulatory Policy, Office of Energy,
sworn and examined:

The DEPUTY CHAIRMAN: On beha lf o f the committee, I wou ld certainly like to we lcome you
along today. The committee at this stage is made up of Han Sheila Mi ll s and Han Nigel Ha ll ett. We
have an apo logy from our cha irman today, Hon Adele Farina. I would like to welcome you to the
meeting. Before we begin, I will ask you to take either the oath or the affirmation, whichever you
choose.
[Witnesses took the affirmation .]
The DEPUTY CHAIRMAN: Could you please state your fu ll name, occupation, contact address
and the capacity in which you appear before the committee?
Mr Hawken: Peter Haw ken, Acting Director Markets and Regulatory Policy with the Office of
Energy. The address of the Offi ce of Energy is 197 St Georges Terrace, Perth. I am here to act as a
witness to the committee.
Mr Moerch: My name is Rasmus Moerch. I am Acting Senior Manager Regulatory Poli cy with the
Office of Energy, N inth Floor, 197 St Georges Terrace. I am here to act as a witness to the
committee.
T he DEP UTY CHAfRMAN: You would have signed a document entitled " In formation for
Witnesses". Have you read and understood thi s document?
Mr Mocrch: Yes.
Mr Hawken: Yes.
The DEPUTY CHAIRMAN: These proceedings are being recorded by Hansard. A transcript of
your evidence will be provided to you. To assist the committee and Hansard, please quote the full
title of any docu ment you refer to during the course of this hearing for the record . Please be aware
of the microphones and try to speak into them for Hansard 's benefit. Please a lso ensure that you do
not cover them w ith papers or make noises near them.
Even though this is a private hearing, you shou ld note that the committee may make some o r all of
your evidence public when it reports to the Legislative Counc il. [f the committee does decide to
make your evidence public, we wil l endeavour to fir st infonn you o f this decis ion. The Legi slative
Council may a lso authori se publication. Please note that you should not pub lish or disclose any
private evidence to any other person at any time unless the committee or the Legislative Council has
already publicly released the evidence. I advise you that premature publication of private evidence
may constitute a contempt of Parliament and may mean that the materia l publi shed or disclosed is
not subject to parliamentary privilege. I need to go through thi s process, as you are probably aware.
Would you like to make an o pening statement to the committee?
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Mr Moerch: I guess what we are talking about today is the national gas law which was introduced
in a previous but very similar form by the past government. It has been reintroduced. That is what
we are considering today. In terms of, I guess, legal issues, we would like to take them on notice.
None of us are lawyers, so we will provide further advice to the committee if there are spec ific
queries. But we will see how we go .
The DEPUTY CHAIRMAN: I can understand. We are not lawyers either.
Mr Hawken: We will attempt to answer to the best of our ability, but if it is a strict legal question
we would need to get advice and beg your ind ulgence on that.
The DEPUTY CHALRMAN: I wi ll ask a few questions of you now; committee members may
have some questions also. We have noted there are two items of correspondence from your office
dated 4 December 2008 and 2 February 2009. Regarding the first item of correspondence, page I,
the last paragraph---explain why, if the bill is not passed in time, WA will be locked into place for
an anticipated five years? Why can't the revision to the WA gas networks and the Goldfields gas
pipeline contain terms that limit the revisions up to the new regime becoming operationa l? In other
words we are say ing: why does it have to be five years, why can't the terms be incorporated to limit
the revisions?
Mr Moerch: That is a good point. I guess there is a limit with regard to what can be placed in an
access arrangement from government's perspective because it is guided by the independent
regulatory process, so it is up to the service provider to include terms similar to what you refer to.
Given that an access arrangement process is quite a costly process, revising it according to a
completely different legislative framework could potentially be costly and therefore parties may not
be willing to-it is up to them, importantly, to include such terms in the access arrangement
revision. Historically, I think all of the access arrangements have been five-year periods. That
period is decided by the pipeline service provider. If an access revision submission is submitted
before the new legis lation comes into power, while the access arrangement is grand fathered into the
new regime, all the deta il is based on the past legis lation until the access arrangement is revised. It
could be revised, I guess, but it is unlikely that parties are interested in revising it because of the
cost of the access arrangement process.
Mr Hawken: If I could just add to that. They are also interested in getting some regulatory certainty
going forward. There are issues of sovereign risk for them. If they need to get finance for extensions
of the pipeline, for example, they wi ll want to know going forward on what basis that would be,
especially when they have to ta lk to their banks. The banks do not like uncertainty, especially in the
current climate. Five years is the accepted regulatory reset period.
The DEPUTY CHAIRMAN: It just appeared that with the election, a new government and the
time frame that we have got, it seemed an onerous provision, this five years; to expect it to be all
done by a certain time. WA is going to be locked in, rea lly through no fault of its own, because of
the time frame that is expected of it.
Mr Moerch: If the leg islation comes through at the same time, it would be in advance of any of
these revision issues so we wou ld not have that problem. In terms of the access arrangement
process, it is independent. It is locked in according to some guidelines, so revisions fa ll on a regu lar
basis. The timing is unlucky . You may be aware that WestNet has submitted and had an extension
approved to the access arrangement, but again that is at thei r discretion. It is not something that
government or the regu lator can influence.
The DEPUTY CHAIRMAN: The same letter, page 2 paragraph 5. 1, and page 3 paragraph 5.1 .2explain the word "improved" and the "clearer capital investment test". What is wrong with the
current test?

[11.40 am]
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Mr Moerch: If I may step back, access regulation is put in place to mitigate a monopoly's market
power for the long-term benefit of consumers, which is, at the high levels, recognised by the
national gas objective.
One of the key mechanisms for ensuring this objective is the new facilities investment test and the
new capital in vestment criteria. Regulated entities are allowed a return on their approved regulated
asset base. The test we are talking about provides guidance for the regulator as to what shou ld be
approved as a prudent investment which can give us a benefit and therefore can be included in the
asset base, which in turn will be reflected in the regulated tariffs that are the price for access. The
past test referred to system-wide benefits. That was not clearly defined in the legislation, and there
was a lot of ambiguity about what that might mean, so regulators across the country applied the test
very differently. The new regime is trying to clarify that by having a clear net economic benefit test,
which should be better understood by regulators and by service providers. In addition, there is
clarification of the test in terms ofa rule for Western Australia that allows for bene tits to include the
benefits fl owing from gas-fired electricity generation . That rule reflects the higher penetration of
gas-fired electricity generation in Western Australia. So it is clearer in terms of the concept of a net
economic benefit, and it is clearer in terms of outlining what benefits can be included for
consideration by the regulator, which includes what benefits flow from gas-tired electricity
generation.
The DEPUTY CHAIRMAN: At page 4, paragraph 6 of your letter dated 4 December you refer to
"associated funding agreement". Can you provide details of the terms of that agreement; and when
does it expire?
Mr Mocrch: I have a copy of the fu nding agreement here that I can provide to the committee. The
arrangements under COAG, as I understand it, and under the MCE, provide for funding on a
population basis. Participating jurisdictions are provided with funding based on their population
share, which is in the order of 10 per cent for Western Australia out of total funding. In addit ion,
there are variations depending on what subject matters you are participating in. Western Austra lia is
participating in fewer areas, and that would further reduce our national funding.
Mr Hawken: This is partly because we are not connected up, either by gas pipelines or electricity
wires, to any of the other states, so we tend to not participate. Historically we have tended to
develop our own arrangements where that has been appropriate. Therefore, we do not participate in
a number of the initiatives that COAG and the MCE would classify as energy initiatives.
The DEPUTY CHAIRMAN: r refer now to the second item of correspondence, which is dated 2
February. In your covering letter and in the last paragraph on page I you refer to "institutions which
do not exist any more and it is not clear what issues may arise". What institutions no longer exist,
and what practical issues might arise?
Mr Mocrch: The previous machinery relied on the National Gas Pipelines Advisory Committee,
which assisted the Ministerial Council on Energy in making amendments to the gas code. That
committee, and the South Australian Code Registrar, no longer exist as of the implementation of the
South Australian legislat ion last year.
The DEPUTY CHAIRMAN: At page 2, paragraph 2.1 you refer to a "transparent" ru le change
process. How can the process be transparent given that the rules do not come before the Australian
Parliaments for scrutiny?
Mr Mocrch: The rule change process is, J guess, similar to the existing framework, where you had
a national gas code which was administered by the South Australian Code Registrar and the
Ministerial Council on Energy. The rule process itself is transparent, because it is public ly available
and is administered by the Australian Energy Market Commission, which is an independent
statutory body. Any changes to the rules will be consulted on publicly, with all parties being able to
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make submissions to that process. So it is a fully transparent consu ltation process in terms of
making changes to the gas rules.
The DEPUTY CHAIRMAN: Even though governments do not scrutinise them?
Mr Moerch: A part of the national energy reform process was to remove some of the technical
details from political influence and let experts provide input to that process through a transparent
consultation process, and for politicians to provide high-level guidance through the legislative
framework and oversight of the regulatory institutions.
The DEPUTY CHAIRMAN: So are you say ing that the situation now is not going to be
transparent?
Mr Moerch: The gas code was changed through the Ministerial Council on Energy. It was a much
more complex change process. It was not as dynamic as the gas rules were, where you are allowed
to make submi ssions at any point in time, and there is no filtering process, so any stakeholders can
make submiss ions to the gas rules at any point in time and they are vetted via a public consultat ion
process. So it is antic ipated to be a much more responsive system in terms of the detail of what will
guide the access arrangement process.
Mr Hawken: An analogy already ex ists in Western Austral ia in terms of the wholesale electricity
market. The who lesale electricity market rules are basically industry driven in a similar way, so
there is a framework that is estab lished by legislation by which they can change the rules, but it is
on a consultative basis and by agreement. It is a simi lar sort of approach, where government and the
legislature set the higher principles, and industry can then get down and do the nitty-gritty work on
the particular detailed rules.
Mr Moerch: This is similar to the gas code in the sense that there is a Ministerial Council on
Energy consistent with the National Gas Pipelines Advisory Committee, which made changes to the
gas code. It was just potentiall y not as responsive to stakeholder pressures as the national gas rule
process is anticipated to be.
T he DEPUTY CHAn~MAN: At page 2 of your letter dated 2 February you refer to "light
regulation". What is light regulation?
Mr Moerch: Light regulation is essentially a monitoring regime. It imposes information
requirements on pipelines. A covered pipeline, which is a pipeline that is subject to regulation, may
not have its tariffs regulated, which is part of what we call full regulation. Light regulation is a
monitoring arrangement, and it is envisaged to impose lower costs on regulated entities so long as
they can prove that they are providing infonnation to the regulator, and they can prove that they are
not abusing their market power in terms of setting prices and providing for other cond itions that will
allow them to abuse their potential market power. It is an additional fonn of regulation that allows
for scrutiny of pipelines without necessarily imposing the full cost of regulation.
The DEPUTY CHAIRMAN: So it provides more len iency than heavy regulation?
Mr Hawken: It is kind ofa halfway house between no regulation and full regulation.
Mr Moerch: Yes. Interestingly, when this legislation was deve loped, the only pipeline that had this
type of li ght regulation in place was the Kambalda pipeline. That was a fully regulated pipeli ne, but
they have been allowed to postpone their submission for an access arrangement ever since they
have been covered. Therefore, essentially at any point in time they could be requested to provide an
access arrangement, but so long as no concerns are raised by the pipeline users, they are allowed to
continue to operate as they have always done.
The DEPUTY CHAlRMAN: So there is no conflict there with what you said in your previous
answer about transparency? With light regulation, would there be less transparency-or do you not
really know where the light regulation finishes or ends?
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Mr Moerch: I guess that is the difference. Under the light regulation regime, there are very clear
reporting guidelines. The current regime did not have any mechanism like this in place. It was
managed by providing an extension for them to submit their access arrangement. Under the new
regime, there is this new concept of li ght regulation, which will allow fo r a transparent process
where pipelines are required to provide certain infomlation to the regulator. It will be a more
orderly process, with more transparency. At the same time, if users of the pipeline at any point in
time are concerned that the pipeline may be abusing its market power, they can requesl that the
pipeline be made subject to full regulation. However, again, that is through the standard regulatory
processes that allow for the transparency that you are asking about.
T he DEPUTY CHAIRMAN: On page 2 at paragraph 3.1 you refer to pipelines exhibiting
significant market power. By what criteria is significant market power determined? Are the four
pipelines listed in a schedule to the bill? If so, can the schedule be amended to remove a pipeline
because it no longer exhibits significant market power; or, conversely, can it include pipelines that
do exhibit significant market power?
[11.55 am)
Mr Moerch: I cannot remember off the top of my head what criteria are provided in the legislation
to determine what significant market power is. It is decided through an independent process
according to the criteria in the legislation.
The new legislation has a range of criteria that make it more clear what sign ificant market power
might entail, but essentially The DEPUTY CHAlRMAN: You can take the question on notice, if you do want to get back to us
for that.
Mr Moerch: Yes. As a framework, the legislation provides some criteria for what wi ll be
considered and then the regulatory body, independent of government, detennines what is significant
market power. The guidance is provided in the legislation but it is applied independentl y by the
re levant regulator.
Mr Hawken: In WA that would be the Economic Regulation Authority. They would make a ruling
on that; a recommendation.
Mr Moerch: Sorry, can you repeat the second part of your question?
The DEPUTY CHAIRMAN: Are the four pipelines listed in a schedule to the bill?
Mr Moerch: The four pipelines are the ones that are currently covered, except for the Kambalda
pipeline, which is not listed because it is already essentially deemed to be a pipeline that doesn't
show market power. In term s of the other pipelines that are li sted, they have already gone through a
coverage process so they have been assessed through the past legis lation to be pipelines that show
sign ific<lnt market power and j ustify being covered pipelines. They have already gone through a
sim ilar process that justified their bei ng covered . There is no change to market ci rcumstances and
therefore it is not dee med appropriate that those pipelines shou ld seek li ght regu lation until the local
regulator has assessed that something relative to previously has c hanged. It is essent ially a tool that
allows the local regulator, that has an ongoing relationship with the pipelines and has local
expertise, to provide inpul into the light regulation process.
Mr Hawken: Before improving on that schedu le, we conferred with the regulator, the ERA, that
yes, they indeed sti ll exhibit significant market power.
The DEPUTY CHAIRMAN: On page 4, paragraph 3. 1 you refer to regional and remote
commun ities being uneconomic to be served by infrastructure covered by this legislation. Tenn
14.II (b) of the 2006 amended intergovernmental agreement requires soc ial welfare and equity
objectives to be met through clearly specified and transparently funded state community service
obligations that do not materially impede competition. Why are there no energy community service
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ob li gati on provisions in this bill? If not appropriate for inclusion in th is bill, what other legislati on
provides for these?
Mr Moerch: As I understand it, commun ity service obl igations in Western Australia used to
provide for commercial government entities to undertake non-commerc ial activities and there are no
such government entities currently covered by thi s legislation- it is all private entities-and if the
CSOs are used, then they are normally included in the spec ific legislation for the government entity
and not in the broader legislation that this sort of bill is . It would be placed in a different type of
legislation.

[12 noon]
The DEPUTY CHAIRMAN: So you do not have any concerns that it might be uneconomic to be
served by infrastructure? If we took that approach, it would probab ly mean that none of the regions
would be served by any infrastructure.
Mr Hawken : I guess government wou ld consider each particular case on its merits and decide
whether it wi ll assist in the provision of that infrastructure, and there is usually a separate
mechan ism to do that. Th is is purely about estab lish ing an economic framework to encourage
private investment. If private investment cannot make a return from it, it is then the province of
government to decide that there is a broader soc ia l benefit, and to make provision for that to
happen. However, that is usually done through a separate avenue.
The DEPUTY C HAIRMAN: At page 4, paragraph 5.2 you refer to the presence of one member of
the ERA, being the c hair of the Austral ian Energy Regulator, to "encourage cons istency in
regulatory approach". Can you confi rm that the bill does not compel consistency in regulatory
approach? Is there a conflict of interest in hav ing the two roles vested in the one person?
Mr Hawken: The bill aims to have uniform national legis lat ion. It would be an undesirable
outcome if each state interpreted the law differently, and it wou ld almost defeat the purpose,
because pipeline investors would then be shopping for the best regulatory outcome. They wou ld
say, "We can invest in Victor ia, and we can invest in Western Australia, but they are interpreting it
a hit more len ient ly over here in WA, so let us invest here." The intention is to have a uniform
interpretation such that each project is basica lly evaluated on its own commerc ial merits and there is
a consistency of interpretation that will provide clear signals to industry to invest.
Mr M oerch: I guess the two key points there are, firstly, that the legislation is intended to be
broad ly consistent nationally; and, second ly, that where there are differe nces, you may sti ll need
people with signifi cant regu latory practice to help in interpreting things, which will fac il itate
consistency in terms of the application of a free market regardless of how uniform it mayor may
not be.
Mr Hawken: A local regulator is certai nly allowed to take into account local circumstances, but it
is just that their dec isions must be based on a regu latory framework that is common and that is
consistent across the whole of Austra lia.
The DEP UTY CHAIRMAN: I think the concern was that that one person was the on ly
representative from W A. Are you saying that that would be suffic ient?
Mr Hawke n: It is a three-member panel. The Econom ic Regulation Authority has a three-member
board. Two of those members are based in Western Australia, and one is the chair of the Austra lian
Energy Regu lator.
Mr Moerch: Who has a background from WA as we ll.
The DEPUTY CHAIRMAN: All right. I am glad you explained that. I thought it was onl y one
person.
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Mr Moerch: No. Currently there is an overlap in that the chair of the Australian Energy Regulator,
which is the national regulator, is also on the Western Australian regulatory body, and he has a
background in Western Australia as well.
[12.05 pm]
The DEPUTY CHAIRMAN: Page 10, paragraph 3, you slate that under the AEMA the state has
agreed to other state and territory ministers exercising functions and powers in WA. Could you
please provide the specific reference for that statement?
Mr Moereh: Can we provide the committee with some written advice on that?
The DEPUTY CHAIRMAN: Yes.
Mr Moerch: J have got a copy available here and I will forward a copy electroni cally as well.
The DEPUTY CHAIRMAN: Because that is of concern and interest to us constitutionally. We
would appreciate your reply.
Mr Hawken: Would you like us to talk a bit to that?
The DEPUTY CHAIRMAN: Yes, please.
Mr Moerch: I was going to suggest that we just provide a written statement, unless you have
something specific in mind.
Mr Hawken: I am happy to try the written statement. I guess from our point of view we have
provided some written material. I am not sure if we are understanding what your concerns are. That
was Rasmus's point, I guess, in providing you with written material, that if you still have some
concerns, you could articulate them back to us. The joint conferral of powers is limited. The state
gives up certain powers to enable a national regime to work, to other jurisdictions and to the
commonwealth. That can on ly happen because those other jurisdictions have corresponding
legislation that accepts that transfer of power, and vice versa. The limits are clearly stated in the
legislation. This is very common in national legis lation to allow it to work on a national basis. OUf
understanding is that it is limited because it is specified in each corresponding set of legislation. So
there are like a twinning of legislation, if you like-<lne provides the power to the other jurisdiction;
the other jurisdiction accepts that power, but they are both limited in that respect. It clearly only
refers to specific matters. That is the advice that we have had. If you have perhaps more spec ific
questions, we can try and get specific answers to those.
The DEPUTY CHAIRMAN: Actually, that does lead me to the next question, which follows on
from that. On page 10 at paragraph 4.1, we need clarification of how constitutionally our minister,
agencies and instrumentalities can perform functions and exercise powers in other jurisdictions, and
vice versa? What head of WA constitutional power permits this?
Mr Moerch: Hopefull y that is part of what we wi ll be providing you with in terms of trying to
explain that framework.
Hon SHEILA MILLS: You mentioned that in other national uniform leg islation, this sort of thing
has happened before.
Mr Hawken: Yes. We understand it is not uncommon .
Hon SHEILA MILLS: I have been on this committee for four years and I have never ever seen this
particular Mr Moerch: I think that is because Western Australia has not been part of the national legislation
in a similar way before.
Mr Hawken: It was in the previous gas arrangements-
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Mr Moerch: Previous legislation on gas took the same approach nationally, as I understand it, but
WA implemented it differently with the gas pipeline access law of 1998. The other jurisdictions, as
we understand it, have been doing it this sort of way since 1997 or 1998. That is our understanding.
Hon SHEILA MILLS: I would be very interested to read your documentation on that.
Mr Moerch: Okay.
The DEPUTY CHAffiMAN: Getting off the constitutional questions, I have another one. We have
other submissions, I am just wondering what form of communication occurred between Dampier
Sunbury Pipeline and the Office of Energy concerning this matter?
Have you resolved any communications between the two?

[12.10pmJ
Mr Moerch: We are still discussing the issue. We were provided with a copy of Dampier to
Sunbury pipeline's submission to the committee. I guess it did seem to acknowledge section 19 of
the legislation. If we understand correctly what they are asking for in that submission, it would go
beyond what we think section 19 is . However, that said, we are still discussing the matter with the
pipeline. It may be that there is some clarification of section 19 that is justifiable.
The DEPUTY CHAIRMAN: Do you believe that section 19 does effectively replace the
protection that section 96 of the previous bill provides?
Mr Hawken: Yes, we believe it does. However, we have had discussions with DBP, and they have
a different view. We are attempting to find a resolution and to understand what their concerns are,
and, iF practicable, to accommodate them, but otherwise it will proceed as it is. We do not want to
close ofT negotiations at this stage because it is clearly important to them .
The DEPUTY CHAIRMAN: I also noted that DSP said in their submission that the Office of
Energy believes that section 96 of the Gas Pipelines Access (WA) Act no longer has any practical
effect. Can you explain your understanding of that statement?
Mr Moerch: Yes. To us it seems as though section 96 was a transitional section that transitioned
contracts in place before the 1998 act. It is placed in the transitions section of the act, and it allows
For amendments and new contracts to be made if they are to implement amendments in accordance
with the new regime. I am paraphrasing the section. I guess from that po int of view it seems to
provide that level of protection in terms of where they are at the moment. However, they have a
different view that we need to consider.
The DEPUTY CHAIRMAN: So basically there are two different views here?
Mr Moerch: Yes, and we are trying to understand each other better.
Mr Hawken: But it is an important issue for DBP, because they are in the process of renegotiating
their financing for some of their expansions, and they want to make sure there is no cloud over any
of the legislation that might apply to them.
The DEPUTY CHArRMAN: Are any further amendments to th is bill being contemp lated?
Mr Moerch: Not beyond what we have just talked about. The outstanding issue from our
perspective relates to section 19 and how that can most accurately reflect current policy and how the
legislation is being interpreted.
The DEPUTY CHAIRMAN: Would you like to make any further statements, or is there anything
else that you would like to mention now?
Mr Moerch: I do not think so.
Mr Hawken: If we can just clarify one thing, I think you had a question on notice, and that was the
basis upon which significant market power was to be determined. We undertake to provide a
response to that, and we also have some written material that we will provide to you.
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Thc DEPUTY CHAIRMAN: Thank you, gentlemen, for attending today.
Hcaring concluded at 12.14 pm
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APPENDIX 2
LIST OF STAKEHOLDERS
National Gas Access (WA) Bill 2008
List of Stakeholders
i)

Goldfields Gas Transmission

ii)

Alinta Gas

iii)

Synergy

iv)

Wesfarmers Kleenheat Gas Pty Ltd

v)

Worley Parsons Services Pty Ltd

vi)

Chamber of Minerals & Energy of WA Inc

vii)

APA Group (comprising Australian Pipeline Trust and APT Investment Trust)

viii)

Chamber of Commerce & Industry of WA

ix)

Economic Regulation Authority

x)

Dampier Bunbury Pipeline

63

APPENDIX 3
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION

APPENDIX 3
IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION
The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to the
issue of uniformity in legislation which were endorsed by the 1996 Position Paper entitled Scrutiny
of National Schemes of Legislation. A brief description of each is provided below.
Structure 1:
Complementary Commonwealth-State or Co-operative Legislation.
The
Commonwealth passes legislation, and each State or Territory passes legislation which interlocks
with it and which is restricted in its operation to matters not falling within the Commonwealth’s
constitutional powers.
Structure 2:
Complementary or Mirror Legislation. For matters which involve dual,
overlapping, or uncertain division of constitutional powers, essentially identical legislation is
passed in each jurisdiction.
Structure 3:
Template, Co-operative, Applied or Adopted Complementary Legislation. Here a
jurisdiction enacts the main piece of legislation, with the other jurisdictions passing Acts which do
not replicate, but merely adopt that Act and subsequent amendments as their own.
Structure 4:
Referral of Power. The Commonwealth enacts national legislation following a
referral of relevant State power to it under section 51 (xxxvii) of the Australian Constitution.
Structure 5:
Alternative Consistent Legislation. Host legislation in one jurisdiction is utilised
by other jurisdictions which pass legislation stating that certain matters will be lawful in their own
jurisdictions if they would be lawful in the host jurisdiction. The non-host jurisdictions cleanse
their own statute books of provisions inconsistent with the pertinent host legislation.
Structure 6:
Mutual Recognition. Recognises the rules and regulations of other jurisdictions.
Mutual recognition of regulations enables goods or services to be traded across jurisdictions. For
example, if goods or services to be traded comply with the legislation in their jurisdiction of origin
they need not comply with inconsistent requirements otherwise operable in a second jurisdiction,
into which they are imported or sold.
Structure 7:
of uniformity.

Unilateralism. Each jurisdiction goes its own way. In effect, this is the antithesis

Structure 8:
Non-Binding National Standards Model. Each jurisdiction passes its own
legislation but a national authority is appointed to make decisions under that legislation. Such
decisions are, however, variable by the respective State or Territory Ministers.
Structure 9:
Adoptive Recognition. A jurisdiction may choose to recognise the decision
making process of another jurisdiction as meeting the requirements of its own legislation
regardless of whether this recognition is mutual.
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APPENDIX 4
FUNDAMENTAL LEGISLATIVE SCRUTINY PRINCIPLES
Does the legislation have sufficient regard to the rights and liberties of
individuals?
1. Are rights, freedoms or obligations, dependent on administrative power only if
sufficiently defined and subject to appropriate review?
2. Is the Bill consistent with principles of natural justice?
3. Does the Bill allow the delegation of administrative power only in appropriate cases
and to appropriate persons? Sections 44(8)(c) and (d) of the Interpretation Act 1984.
The matters to be dealt with by regulation should not contain matters that should be
in the Act not subsidiary legislation.
4. Does the Bill reverse the onus of proof in criminal proceedings without adequate
justification?
5. Does the Bill confer power to enter premises, and search for or seize documents or
other property, only with a warrant issued by a judge or other judicial officer?
6. Does the Bill provide appropriate protection against self-incrimination?
7. Does the Bill adversely affect rights and liberties, or impose obligations,
retrospectively?
8. Does the Bill confer immunity from proceeding or prosecution without adequate
justification?
9. Does the Bill provide for the compulsory acquisition of property only with fair
compensation?
10. Does the Bill have sufficient regard to Aboriginal tradition and Island custom?
11. Is the Bill unambiguous and drafted in a sufficiently clear and precise way?

Does the Bill have sufficient regard to the institution of Parliament?
12. Does the Bill allow the delegation of legislative power only in appropriate cases and
to appropriate persons?
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13. Does the Bill sufficiently subject the exercise of a proposed delegated legislative
power (instrument) to the scrutiny of the Legislative Council?
14. Does the Bill allow or authorise the amendment of an Act only by another Act?
15. Does the Bill affect parliamentary privilege in any manner?
16. In relation to uniform legislation where the interaction between state and federal
powers is concerned: Does the scheme provide for the conduct of Commonwealth
and State reviews and, if so, are they tabled in State Parliament?
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APPENDIX 5
COMMENTS AND OBSERVATIONS ON SECTIONS IN THE NOTE
Introduction
10.3

The Committee repeats that none of the clauses in the National Gas (South Australia)
Bill (the lead legislation) were substantively debated in the South Australian House of
Assembly.134 In the South Australian Legislative Council, only one (ecologically
sustainable development) amendment to the national gas objective was proposed and
defeated.

10.4

The Committee was advised that the South Australian Parliament does not have
explanatory memoranda for its bills. The second reading speech is the tool used to
assist legislative scrutiny and does include an Explanation of Clauses.135 Although
not comprehensive, the Committee makes the following observations and comments
on some of the substantive sections in the Note.

Section 11 on page 66
10.5

This section states:
Local agents of foreign service providers
(1) This section applies if—
(a) a service provider is a foreign company; and
(b) the service provider has, under the Corporations Act 2001
of the Commonwealth, appointed a local agent within the
meaning of that Act.
(2) The local agent—
(a) is answerable for the doing of all acts, matters and things
the service provider is required by or under this Law to do;
and
(b) is personally liable to a penalty imposed on the service
provider for a breach of a provision of this Law or the Rules

134

In the lower House, the South Australian opposition agreed to move directly to third reading at the
conclusion of the second reading phase. Hon Mr Williams MLA, South Australia, House of Assembly,
Parliamentary Debates (Hansard), 19 June 2008, p3158.

135

Email from the South Australian Parliament, 18 February 2009.
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if a court hearing the matter is satisfied that the local agent
should be so liable.
10.6

The common law of agency is that “he who acts through another, acts himself”.136
Thus, the foreign service providers here would, under common law, be liable for all
actions within the actual or apparent authority of the local agent. Even if ambiguous
instructions are given to the local agent, that agent has implied authorisation to act
according to either interpretation.137

10.7

This section abrogates the common law of agency by making the local agent
personally liable to a penalty. Arguably, this section is justified on the basis that a
foreign service provider is beyond Australian jurisdiction and therefore unable to be
charged with a breach.

Section 23 on page 73
10.8

This section states:
23. National gas objective

The objective of this Law is to promote efficient investment in, and
efficient operation and use of, natural gas services for the long
term interests of consumers of natural gas with respect to price,
quality, safety, reliability and security of supply of natural gas.
10.9

The Committee commented on this at paragraphs 4.10 to 4.11. It is noted that the
section fails to include any ecologically sustainable development objectives.

Section 25(4) on page 74
10.10

Section 25 refers to Ministerial Council on Energy statements of policy principles.
Subsection (4) states:
The AEMC must publish the statement in the South Australian
Government Gazette and on its website as soon as practicable after it
is given a copy of the statement.

10.11

The Committee noted that publication is limited to South Australia with no ‘official’
publication in our Government Gazette.

136

F.A.R. Bennion, Statutory Interpretation, A Code, 4th Edition, Butterworths, London 2002, p 984.

137

Thornley v Tilley (1925) 36 CLR 1.
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Section 35 on page 80
10.12

This section gives wide powers to undefined “authorised persons” (described as
persons that the “AER considers is suitably qualified or trained to be an authorised
person”) under warrant, to enter, search, seize, inspect and take various things from a
“particular place”. However, the term “particular place” is undefined and thus, may
include the residential home.

10.13

The Committee noted that “necessary and reasonable” force may be used to enter.
The maximum penalties for obstructing a person authorised to enter are significant:
$2,000 for a natural person and $10,000 for a body corporate.

10.14

The Committee is concerned at the vagueness of the two terms given the absence of
precise definitions. The Committee noted that the current regime in the Gas Pipelines
Access (Western Australia) Act 1998 does not contain that provision.

Section 42 on page 85
10.15

This lengthy section gives significant powers to the AER to obtain information and
documents.
Persons are able to plead three reasonable excuses, these are
138
incapacity, incrimination,139 or that compliance might make a person liable to a
criminal penalty.140

10.16

The Committee noted that the section provides for three specific excuses which, under
rules of statutory construction, impliedly exclude other excuses. The Committee is
unsure why the section does not contain a ‘catch all’ provision so as to enlarge what
might constitute a reasonable excuse.141

10.17

Section 42(9) states that production of information is not required if a particular
document is subject to legal professional privilege,142 or discloses the contents of
cabinet143 documents.144

10.18

In the absence of any express reference to section 42(9)(a) in the Explanation of
Clauses component of the South Australian second reading speech, the Committee is
unsure of the rationale for section 42(9)(a). Presumably, these particular documents
are drafts of cabinet memoranda, agendas, minutes or advice that either:

138

Section 42(5).

139

Section 42(6).

140

Section 42(6)(b).

141

Such as is provided for in section 203(3) in relation to failing to answer questions before a dispute
resolution body.

142

Section 42(8).

143

Or a committee of the cabinet.

144

Section 42(9)(a).
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10.19



disclose contents of a cabinet meeting;



have been prepared for a cabinet meeting; or



disclose deliberations of cabinet.

Actual cabinet documents are subject to the 30 year rule and therefore cannot be
produced. Arguably, section 42(9)(a) provides certainty to Ministers and their
departmental advisory/administrative staff that draft, internal documents are protected
from production. Given that the clauses were not substantively debated, the
Committee is unable to confirm the reason for section 42(9)(a).

Section 74 on page 105
10.20

This lengthy clause authorises the AEMC to make the National Gas Rules. Clause
74(3)(d) states:
Rules made by the AEMC in accordance with this Law and the
Regulations may—
(d) confer rights or impose obligations on any person or a
class of person (other than the AER or the AEMC)

10.21

In the Committee’s view, the conferring of rights is more appropriately the subject
matter of primary, not subsidiary legislation.

Section 74 on page 108
10.22

Section 74(3)(j) states:
Rules made by the AEMC in accordance with this Law and the
Regulations may—

(j) provide for the review of, or a right of appeal against, a
decision or determination made under the Rules and for
that purpose, confer jurisdiction on the Court;
10.23

Again, in the Committee’s view, the appeal provisions and conferral of jurisdiction are
subject matters more appropriately to be dealt with in an Act rather than subsidiary
legislation.

Section 83, Rule reviews by the AEMC and section 270 Merits review and other nonjudicial review
10.24
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Only these two sections are subject to statutory review, not the entire lead legislation.
The review under section 270 has to be undertaken within 7 years but no timeframe is
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mandated for section 83. This may be contrasted with modern, Western Australian
legislation which frequently contains a standard, five year review provision.
Section 85 on page 114
10.25

This section allows the AEMC to charge a “specified” (not “prescribed”) fee
calculated “in accordance with a formula or methodology specified, in the Regulations
for services provided by it in performing or exercising any of its functions or powers
under this Law, the Regulations or the Rules”. The fee “must not be such so as to
amount to taxation”.

10.26

The section does not expressly refer to cost recovery principles and contrasts with
proposed clause 21 of the Bill which refers to regulations (under Part 3) providing for
the method of calculating a fee, “including calculation according to the cost of
performing that function”.145

10.27

The Committee considers that whether a fee is a tax is a question, more appropriately
the domain of the Parliament, not the AEMC. For example, jurisdictions’ subsidiary
legislation parliamentary committees should consider the question. The fee is not
capable of scrutiny by any parliament including the lead legislator, South Australia.

Section 204 on page 184
10.28

This section imposes a maximum penalty of $2,000 on a person who threatens,
intimidates or coerces another who proposes to produce or has produced documents to
a dispute resolution body. This contrasts with current section 28 of the Gas Pipelines
Access (Western Australia) Act 1998 which imposes a penalty of imprisonment for 12
months.

10.29

The Committee has been unable to consider whether the quantum is sufficient to deter
the behaviour.

Section 278 on page 230
10.30

Part 7 of the Note deals with the subject matter of infringement notices and how the
AER may serve a notice on a person who has breached a civil penalty provision. Civil
penalty provisions are littered throughout the Note.

10.31

The Committee observed that sections 278 and 279 provide details as to the form of
the notice and the penalty but do not provide for ‘continuing’ breaches of civil penalty
provisions (such as the Local Government Act 1995 does for persistent breaches of
local laws).

145

Clause 21(3). This is continued from the current regime.
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Schedule 2 Item 4(5) on page 280
10.32

This Item states that “an example, being an example at the foot of a provision...under
the heading Example or examples does not form part of this Law.”

10.33

Unlike some other jurisdictions, the Interpretation Act 1984 is silent on the status of
Examples. Common law holds that where an Act includes an Example of its
operation, this is to be treated as a detailed indication of how Parliament intended the
provision to operate in practice.146 Should an Example conflict with a substantive
provision, the Example always yields. Item 4(5) reverses the common law.

Schedule 2 Item 8 on page 282
10.34

This item concerns the use of extrinsic, source material in interpreting provisions in
the National Gas Law. Item 8(1)(b) refers to “a relevant report of a committee of the
Legislative Council or House of Assembly that was made to the Legislative Council or
House of Assembly of South Australia before the provision was enacted.” The
Committee was informed that the National Gas (South Australia) Bill was never sent
to a parliamentary committee for oversight, making this item redundant for the
National Gas (South Australia) 2008. However, should future amendments be
proposed and reported upon by a committee, that report may be used as extrinsic
source material.

146

per Lord Denning in Escoigne Properties Ltd v IRC [1958] AC 549.
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APPENDIX 6
EXTRACT - SECTION 96 OF THE GAS PIPELINES ACCESS
(WESTERN AUSTRALIA) ACT 1998
Part 8 — Transitional arrangements
96. Preservation of certain contracts relating to the Dampier to Bunbury pipeline system
(1) The Code147 does not affect the continuance or operation of a contract to which this section
applies.
(2) Nothing in subsection (1) —
(a) affects the operation of section 20148 of the Dampier to Bunbury Pipeline Act 1997
(the Pipeline Act)149; or
(b) prevents the parties to a contract to which this section applies from —
(i) varying the contract; or
(ii) entering into a fresh contract,
to give effect to the terms and conditions of an approved Access Arrangement
under the Code for the privatised DBNGP system.

147

148

149

The National Third Party Access Code for Natural Gas Pipeline Systems signed by the Council of
Australian Governments on 7 November 1997.
20. Modification of certain assigned rights.
(1) Despite anything to the contrary in a contract under which an assignee assumes the position of the
corporation under this Part, the assignee is to offer to vary the price for access to which a person is
entitled under the contract to a price not exceeding the statutory price applicable from time to time for the
service provided for in the contract.
(2) The varied price that is required by subsection (1) to be offered has effect, if accepted, from the time
that the assignee assumes the position of the corporation unless the parties to the contract otherwise agree.
(3) Subsection (1) does not apply to an exempt contract.
(4) A contract to which subsection (1) applies may provide for a price for access that is above the
maximum price, if any, prescribed by regulations for the service concerned.
(5) In this section — access means access to the capacity of the privatised DBNGP system to transport
gas; and exempt contract —
(a) means a contract in respect of which a declaration under the Gas Corporation Act 1994,
Schedule 5, clause 6 was in force immediately before the coming into operation of clause 17(4)
of Schedule 4 of this Act; and
(b) includes a contract entered into —
(i) in substitution for a contract referred to in paragraph (a) or any provision of such a
contract; or
(ii) by way of amendment of a contract referred to in paragraph (a) or subparagraph (i);
statutory price means the price that a person could insist on paying if the person
were, at the time concerned, entering into a contract for the service concerned.
An Act to provide for — the disposal of a pipeline system belonging to the Gas Corporation; the
assignment of things to give effect to the disposal; the holding of a State land corridor, and for related
matters.
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(3) This section applies to a contract for access to the gas transmission capacity of the
privatised DBNGP system and related matters (including an exempt contract) that
immediately before the approval of an Access Arrangement under the Code for that system is
in force between the DBNGP owner and a shipper, whether by reason of an assignment under
Division 2 of Part 3 of the Pipeline Act or otherwise.
(4) In this section —
DBNGP owner has the same meaning as it has in section 46150 of the Pipeline Act;
exempt contract has the same meaning as it has in section 20(5) of the Pipeline Act;
privatised DBNGP system has the same meaning as it has in section 3151 of the Pipeline Act.
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Section 46 was repealed in 1998.
privatised DBNGP system means any of the corporation’s DBNGP system that has been assigned from
the corporation in accordance with this Act, whether or not it has been subsequently further assigned, and
includes that system as it may be extended or developed from time to time after its assignment from the
corporation.

